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DIGEST 

Of 

RAILWAY    DECISIONS. 


TBIAL. 

Admissibility  of  testimony  of  witness  in  for- 
mer,  see  Death  by  Wrongful  ^.ct,  251, 
252 ;  Evidence,  263. 

By  jury  in  injunction  suits,  see  Elevated 
Railways,  170-173. 

of  assessment  of  land  damages,  see 

Eminknt  Domain,  516-642. 

to  assess  land  damages,  conduct  of,  see 

Eminent  Domain,  546-594. 

Computing  damages  to  time  of,  see  Elevated 
Railways.  136. 

De  novo  in  appellate  court,  see  Justice  of 
THE  Peace,  17. 

Errors  on,  when  ground  for  new  trial,  see 
New  Tkiai,,  1-9. 

Estimating  land  damages  from  time  of,  see 
EMiNENr  Domain,  461. 

Granting  amendments  at,  see  Pleading, 
157. 

Of  issues  in  condemnation  proceedings,  see 
Eminent  Domain,  360. 

—  stock-killing  cases,  see  Animals,  Inju- 
ries to,  524-578. 

Review  of  objections  not  made  at,  see  Ele- 
vated Railways,  193. 
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II.  PLACEOFTBIAL 3 

1.  Proper  County 3 

2.  Cftanffe  of  Venue 6 
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17.  THE  J1TBT,  AND  HOW  EMFANELED.  1 1 

y.  CONDUCT  OF  THE  TBIAL 14 

I.  In  General, 14 

i.  Reception  of  Evidence. 

View  by  Jury 15 

3.  Objections  and  Exceptions. 

Demurrer  to  Evidence..     19 

4.  Nonsuit,     Dismissal 23 
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5.  Counsel's  Address  to    the 

J**ry 37 

VI.  INBTBUCTIONS  TO  THE  JUBT 42 

1.  Questions  of  La7V  and  Fact.  42 

a.  Questions    of    Law 

for  the  Court. ...  42 

b.  Questions    of    Fact 

for  the  Jury 44 

c.  Mixed    Questions 

of  Law  and  Fact .  49 

2.  What  '  Instructions     are 

Proper 50 

3.  What  Instructions  are  Im- 
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5.  Further  Instructions 84 

6.  Directing  Verdict 85 

VII.  VEBDICT.     FINDINGS 89 

1.  Generally 89 

2.  Special  Verdicts 95 

I.  UODE  OF  TBIAL:  COUBT  OB  JUBT. 

1.  The  right  of  trial  by  jury,  greu- 
erally. — Unpaid  calls  for  railroad  stock  are 
not  "  instruments  of  writing  ascertaining 
the  plaintiff's  demand,"  within  the  meaning 
of  Ala.  statute  (Code,  §  2366)  authorizing 
the  rendition  of  a  final  judgment  by  default 
without  the  intervention  of  a  jury.  Con- 
noly  V.  Alabama  &*  T,  K,  R,  Co,,  29  Ala  •'73. 

The  assessment  of  damages  by  a  - 
upon  a  default  is  a  matter  of  practice  ^ 
not  of  right ;  and  where  the  proceeding  is 
in  a  federal  court  the  assessment  should  be 
made  according  to  the  uniform  practice  of 
the  state  courts.  Raymond  v.  Danbury  ^ 
N.  R.  Co.,  43  Conn.  596. 
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Mich.  Const,  art.  6,  §  27.  which  provides 
that  •'  the  rij^ht  of  trial  by  jury  shall  remain," 
means  liiat  right  as  it  existed  at  common 
law,  namely,  a  trial  by  a  jury  of  twelve  good 
men  and  true,  whose  determination  m^jst 
be  unanimous  upon  the  rights  of  the  parties. 
McRiu  V.  Grand  Rafiids,  L.  <&-  D.  K.  Co.,  93 
Mich.  399,  53  A^.  IV.  Rep.  561. 

A  law  was  held  unconstitutional  because 
it  deprived  railroad  companies  of  the  right 
to  a  trial  by  jury  in  damage  suits  for  cattle 
killed  by  them.  Graves  v.  Northern  Pac 
R.  Co..  19  Am.  &*  Eng.  R.  Cas.  436,  5  MoiU. 
556,  6  Pac.  Rep.  16,  51  Am.  Rep.  81. 

Order  made  to  send  a  case  for  trial  by  a 
jury  under  36  Vict.  c.  8,  §  18,  in  an  action 
against  a  company  for  negligence  in  killing 
horses  by  a  train  at  a  road  crossing.  Mc' 
Gunnighat  v.  Grand  Trunk  R.  Co. ,  6  Ont. 
Pr.  209. 

2. in  equity  suits.— The  trial  by  a 

court  of  equity,  according  to  its  own  course 
and  practice,  of  issues  of  fact  growing  out 
of  the  administration  of  railroad  property 
in  its  possession,  and  operated  by  a  receiver, 
does  not  impair  the  constitutional  right  of 
trial  by  jury.  Barton  v.  Barbour,  4  Am.  &• 
Eng.  R.  Cas.  i,  104  £/.  5.  126. 

The  right  of  trial  by  jury,  considered  as 
an  absolute  right,  does  not  extend  to  cases 
of  equity  jurisdiction ;  and  the  question  of 
the  liability  of  a  receiver  of  an  msolvent 
street  railway  properly  belongs  to  the  court 
appointing  the  receiver.  Pacific  R.  Co.  v. 
Wade,  50  Am.  &*  Eng.  R.  Cas.  362,  91  Cal. 
449,  27  Pac.  Rep.  768. 

In  an  equitable  action  by  an  abutting 
owner  to  restrain  the  improper  use  of  a 
street,  a  trial  by  the  court  is  proper.  The 
court  itself  may  properly  hear  the  testimony, 
or  may  direct  it  to  be  taken  by  a  referee, 
and  reported  to  the  court,  or  may  order 
issues  framed,  or  may  take  the  opinion  of  a 
jury.  American  P.  M.  Church  v.  Brooklyn 
El.  R.  Co.,  12  A^.  Y.  S.  R.  500. 

3.  in  suits  for  both  Icpil  and 

cquitnblo  rolief.— Where  a  party  elects  to 
bring  an  action  for  both  legal  and  equitable 
relief  in  respect  to  the  same  cause  of  action, 
the  case  is  not  one  of  right  triable  by  jury  ; 
but  by  such  election  he  submits  to  have 
the  issues  tried  by  tlie  court,  alone  or  with 
the  aid  of  a  jury,  as  the  court  in  its  discre- 
tion may  determine,  according  to  the  prac- 
tice in  equity  cases.  Cogswtll  v.  New  York, 
N.  H.  6-  H.  R.  Co.,  IDS  N.  Y.  319,  \i  N.E. 
R$p.  %\Z,i  N.Y.  S.  R.  203, 12  Civ.  Pro.  222; 


reversing  22  /,  &*  S.  92.— Referring  TO 
Davison  v.  Associates  of  Jersey  Co.,  71 
N.  Y.  333;  New  York  &  N.  H.  R.  Co.  v. 
Schuyler,  34  N.  Y.  30;  Baird  v.  Mayor, 
etc.,  of  N.  Y.,  74  N.  Y.  382.— Applied  in 
Lynch  v.  Metropolitan  El.  R.  Co.,  129 
N.  Y.  274. 

Where  a  complaint  in  an  action  asks 
judgment  for  damages  and  for  an  abatement 
of  an  alleged  nuisance,  and  also  for  an  in- 
junction restraining  a  continuance  of  the 
nuisance,  plaintiff  is  not  of  right  entitled 
to  a  jury  trial.  Cogswell  v.  New  York,  N. 
H.  &^  H.  R.  Co.,  105  N.  Y.  319,  II  A^  E. 
Rep.  SI 8,  7  N.  Y.  S.  R.  203, 12  Civ.  Pro.  222  ; 
reversing  22  /.  6»  S,  92.— REVIEWED  IN 
Johnston  v.  Manhattan  R.  Co.,  41  N.  Y.  S. 
R.  682,  61  Hun  627,  16  N.  Y.  Supp.  434. 
— Bergman  v.  Manhattan  R.  Co.,  y)  N.  Y. 
S.  R.  150,  27  /.  6-  S.  566,  mem.,  \\  N.  Y. 
Supp.  384 ;  affirmed  in  129  A^.  Y.  637,  mem., 
41  A^.  Y.  S.  R.  947,  mem.,  29  A^.  E.  Rep. 
103 1 ,  tnem, — Quoting  Sears  v.  Metropolitan 
El.  R.  Co.,  129  N.  Y.  647. 

4.  Waiver  of  the  right.— Where  the 
petitioner,  in  a  proceeding  to  condemn  land 
for  railroad  purposes,  makes  no  objection 
below  to  the  action  of  the  court  in  hearing 
evidence  in  reference  to  the  title  and  rights 
of  the  defendant  in  the  premises  sought  to 
be  taken,  and  finding  those  rights  without 
a  jury,  but  participates  in  such  hearing  and 
offers  evidence,  it  will  be  estopped  from 
objecting  in  the  supreme  court  that  the 
preliminary  facts  were  not  found  by  a  jury. 
In  a  civil  case  it  is  always  competent  for  the 
parties  to  waive  a  jury  and  submit  their 
case,  or  any  part  of  it,  to  the  court  for 
decision.  Chicago,  S.  F.  &*  C.  R.  Co.  v. 
IVard.  128  ///.  349,  18  N.  E.  Rep.  828,  21  N. 
E.  Rep.  562. 

Plaintiffs'  complaint  set  forth  a  cause 
of  action  in  the  nature  of  a  quo  warranto 
against  two  sets  of  claimants  of  the  offices 
of  Jirectors  of  a  company,  with  other 
causes  of  action  of  an  equitable  nature. 
Upon  the  trial,  after  reading  the  pleadings, 
plaintiffs  rested.  A  portion  of  defendants 
who  had,  by  their  answer,  admitted  that 
they  were  acting  as  the  officers  whose 
titles  were  in  dispute,  thereupon  requested 
a  trial  by  jury,  which  was  denied.  Held, 
error;  that  the  right  to  such  trial  was  not 
waived  by  delay  in  making  the  applica- 
tion until  plaintiffs  rested ;  that,  as  it  wais 
not  until  then  that  said  defendants  had 
means  of  knowing  that  plaintiffs  intended 
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to  rely  upon  the  legal  claim,  and  as  upon  the 
issue  made  thereon  plaintiffs  had  the  right 
to  require  said  defendants  to  prove  their 
title  and  authority  to  act,  it  was  then  the 
proper  time  to  raise  the  question  and  to 
object  to  a  trial  by  the  court.  People  v.  Al- 
bany (St-  S.  A\  Co.,  57  ^V.  V.  i6i,  6  Afii.  Ry. 
i^'P-  73;  reversing  55  Barb.  344,  2  Lans. 
459,  7  Abb.  Pr.  N.  S.  265,  5  Laus.  25,  i 
Lans.  308,  38  How.  Pr.  228.  57  Parb.  204, 
8  Abb.  Pr.  N.  S.  122.  39  Ho7C'.  Pr.  49. 

Oiiio  Rev.  St.  ?  5204,  wliicli  provides  that 
in  an  action  arising  upon  contract  trial  by 
jury  may  be  waived  by  the  consent  of  the 
party  appearing,  when  the  opjjosite  party 
fails  to  appear  by  himself  or  attorney,  docs 
not  impair  the  right  of  trial  by  jury  and  is 
therefore  valid.  Springfield,  J.  Sr'  P.  R.  Co. 
V.  Western  Ji.  Consir.  Co.,4g  0/iio  St.  681, 
32  N.  E.  Rep.  961. 

II.  PLACE  OF  TRIAL. 
I.  Proper  County. 

5.  In  general.* — An  action  against  a 
common  carrier,  whether  a  corporation  or 
not,  upon  a  contract  to  carry  property,  must 
be  brought  in  the  county  in  wliich  the 
defendant  or  either  of  several  defendants 
resides,  or  in  which  the  contract  is  made, 
or  in  which  the  carrier  agrees  to  deliver  the 
property.  Adams  Exp.  Co.  v.  Crenshaw,  78 
Ky.  136. 

The  venue  in  an  action  against  a  company 
can  be  laid  only  in  some  county  wherein 
the  track  of  its  road,  or  some  part  thereof, 
is  situated ;  actions  brought  otherwise  are 
to  be  dismissed.  Graham  v.  Charlotte  <&>• 
S.  C.  R.  Co.,  64  A^.  G?r.  631. — Approved  in 
Kingsbury  v.  Chatham  R.  Co.,  66  N.  Car.  284. 

Tex.  Act.  of  March  21,  1874,  §  i,  to  fix 
the  venue  in  certain  cases,  which  authorizes 
suit  against  a  railway  company  in  any 
county  where  it  has  an  agency,  was  not  re- 
pealed by  the  first  section  of  a  subsequent 
act  of  the  same  legislature  (Session  Acts,  p. 
107).  The  rst  act  was  intended  to  extend 
the  riglit  to  institute  suits  more  particularly 
against  railway  companies  in  counties  other 
than  that  of  the  domici!  of  the  company, 
while  the  second  act  was  designed  to  extend  a 
like  remedy  to  any  association  or  joint-stock 
or  insurance  company.    Houston  &*  T.  C.  R, 

*  Where  venue  may  be  laid  in  suits  against 
corporations  in  state  courts,  see  note,  57  Am.  & 
Eng.  R.  Cas.  g6 


Co.  v.  Ford,  2  Am.  &»  Etig.  R.  Cas.  514.  53 
Te.v.  364.— Following  Houston  &  T.  C.  R. 
Co.  V.  Willie,  53  Tex.  325. 

The  statute  which  determines  the  venue 
of  *uits  against  railway  companies  makes  no 
distinction  as  to  the  character  of  actions  as 
it  does  where  a  natural  person  is  defendant, 
and  a  suit  against  a  railway  cf)mpany  for  an 
injury  by  fire  done  to  one's  land  and  grass 
may  be  maintained  not  only  in  the  county 
in  which  the  cause  of  action  arose,  but  in 
any  county  through  or  into  which  the  com- 
pany operates  its  road,  or  in  which  it  has  an 
agency,  or  in  which  its  principal  office  is 
situated.  Galveston,  H.  6^  S.  A.  R.  Co..v. 
Home,  35  Am.  &^  Eng.  R.  Cas.  238,  69  Tex. 
643,  9  S.  IV.  Rep.  440. 

Tex.  Rev.  St.  art.  1198,  subd.  21,  provid- 
ing that  suits  against  any  private  corpo- 
ration may  be  commenced  in  any  county 
where  the  cause  of  action  arose,  or  in 
which  such  corporation  or  company  has  an 
agency  or  representative,  applies  to  suits 
against  railway  companies.  St.  Louis  &^  S. 
F.  R.  Co.  v.  Traweek.  84  Tex.  65,  19  .S'.  W. 
Rep.  370.  —  Reviewing  Houston  &  T.  C. 
R.  Co.  V.  Hill,  63  Tex.  383. 

O.  Where  cause  of  actiu;*  arose. — 
A  company  may  be  sued  forabreacliof  duty 
either  where  the  breach  occurs,  or  in  the 
county  where  the  company  has  its  principal 
place  of  business;  and  where  the  action  is 
for  a  failure  to  carry  lumber,  and  there  is 
nothing  in  the  complaint  to  show  where  the 
breach  occurred,  the  presumption  is  that 
the  action  was  brought  in  the  proper 
county,  and  it  rests  upon  the  company  to 
show  otherwise  in  order  to  entitle  it  to  a 
change  of  venue.  Chase  v.  South  Pac.  Coast 
R.  Co.,  42  Am.  &■*  Eng,  R,  Cas.  424,  83  Cal. 
468,  23  Pac.  Rep.  532. 

Under  Ga.  Code,  §  3320,  railroad  com- 
panies are  liable  to  be  sued  for  injuries  to 
persons  or  property  in  the  county  where 
Siich  cause  of  action  originated.  Thomas 
v.  Georgia  R.  &^  B.  Co.,  38  Ga.  222.  Georgia 
R.  &•  B.  Co.  V.  Monroe,  49  Ga.  373. 

When  goods  which  have  been  trans- 
ported by  railroad  are  destroyed  by  fire  in 
the  depot  at  the  place  of  destination,  suit 
may  be  brought  in  the  county  where  such 
cause  of  action  arose.  Central  R.  6-»  B.  Co. 
v.  Smith,  54  Ga.  499. 

Under  the  Massachusetts  statutes  a  local 
action,  as  an  action  by  a  company  for  in- 
juring its  culvert  and  track  by  water  from  a 
reservoir,  must  be  brought  in  the  county 
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where  the  injury  occurs.  Vermont  *•  Af. 
H.  Co.  V.  Orcutt.  1 6  Gray  (Mass.)  Ii6. 

Tex.  Act  of  March  21,  1874,  ch.  31.  pre- 
scribes the  rule  as  to  venue  that  "  hereafter 
any  public  or  private  corporation,  including 
railroad  companies,  *  ♦  *  may  be  sued  in 
any  court  in  this  state  having  jurisdiction 
of  the  subject-matter,  and  in  any  county 
wliere  the  cause  of  action,  or  any  part 
there(jf,  accrued,'  and  is  the  law.  Houston 
6-  7".  C.  A'.  Co.  V.  Graves.  50  Tex.  181. 

The  above  act  applies  to  an  action  pend- 
ing when  it  was  enacted,  plaintifT,  by  amend- 
ment subsequent  to  its  enactment,  having 
set  up  facts  coming  within  its  provisions. 
Houston  6-  T.  C.  R.  Co.  v.  Graves,  50  Tex.  181. 

7.  Cuiiuty  where  contract  sued  on 
was  niatlc— An  action  against  a  company 
to  recover  the  excess  of  a  payment  for 
freight  beyond  what  is  allowed  to  be 
charged  by  the  charter  of  the  company  may 
be  brought,  umlcr  Ga.  Act  of  March  4,  1869, 
in  the  county  from  which  the  articles  were 
shipped,  that  being  the  place  where  the 
contract  for  shipment  was  made,  although 
the  payment  was  made  in  another  county. 
Arnold  V.  Geor^'ia  A'.  «S-  B.  Co.,  50  Ga.  304. 

Since  a  cause  of  action  consists  as  well  of 
the  right  of  plaintill  as  of  the  injury  to  that 
right,  where  plaintitl's  right  accrued  by 
reason  of  a  contract  made  with  defendant 
in  a  certain  county,  and  injury  arose  from  a 
breach  of  that  contract,  which  contract  was 
to  be  partly  performed  in  said  county,  and 
was  wholly  broken,  a  cause  of  action  arose 
tliere,  and  the  suit  was  properly  instituted  in 
said  county.  Houston  &*  T.  C.  li.  Co.  v. 
Hill,  21  Am.  &*  Eiig.  R.  Cas.  263,  63  7V.tr. 
381.— Revikwed  in  St.  Louis  &  S.  F.  R. 
Co.  V.  Traweek,  84  Tex.  65. 

8.  County  where  subject  of  action 
is  situuteii.— The  principal  place  of  busi- 
ness of  a  corporation  is  not  necessarily  its 
residence,  within  the  meaning  of  Cal.  Code 
Civ.  Pro.  §  395,  relating  to  the  place  of 
trial  i  and  in  the  absence  of  a  statute  defin- 
ing such  residence,  a  local  action,  such  a' 
one  to  condemn  lands,  is  properly  triable  in 
the  county  where  the  lands  are  situated. 
Calif ornta  Southern  R.  Co.  v.  Southern  Pac. 
R.  Co.,  17  Am.  &*  Eng.  R.  Cas.  172,  65  Cal. 
394,  409,  4  Pac.  Rep.  344. 

An  action  against  a  company  to  recover 
for  an  injury  to  fences  and  growing  pasture, 
caused  by  fire  from  a  locomotive,  is  an 
action  for  an  injury  to  real  estate  within 
Ind.   Rev.  St.  1881,  §  307,  and   is  properly 


brought  in  the  county  where  the  real  estate 
is  situate,  notwithstanding  defendant  has 
no  agent  or  ofhce  for  the  transaction  of 
business  in  such  county,  and  the  joining  of 
a  claim  for  damage  to  personal  property 
will  not  oust  the  jurisdiction.  Indiana,  B. 
&*  W.  R.  Co.  v.  Foster,  107  Ind.  430,  8  N.  E. 
Rep.  264. 

The  venue  in  an  action  for  damages  occa- 
sioned by  negligence  to  property,  both  real 
and  personal,  was  erroneously  laid  in  a  dif- 
ferent county  from  that  in  which  the  real 
property  was  situate.  No  steps  were  taken 
to  compel  correction  of  the  error,  and  the 
cause  was  carried  down  for  trial  to  the 
county  in  which  the  venue  was  laid.  No 
motion  was  made  to  nonsuit  because  of 
the  erroneous  venue.  Held,  that  the  trial 
judge  was  right  m  refusing  to  direct  a  ver- 
dict for  defendant  or  to  withdraw  from 
the  jury  the  damages  to  the  real  estate, 
and  in  submitting  to  the  jury  the  wholo 
matter  covered  by  the  issue.  Blackford  v. 
Lehigh  Valley  R.  Co.,  $3  N.  J.  L.  56,  20 
Atl.  Rep.  735- 

An  action  on  town  bonds  Issued  in  aid  of 
a  railway  is  not  within  N.  Y.  Code,  §  982, 
requiring  certain  actions  to  be  brought  in 
the  county  in  which  the  subject  of  the  ac- 
tion is  situated ;  the  subject  of  such  ac'.ion 
is  not  the  establishment  of  a  lien  upon  real 
property,  as  this  was  effectuated  when  tlie 
bonds  were  issued  pursuant  to  the  adjudica- 
tion ;  but  the  bonds  themselves  are  the  sub- 
ject of  the  action.  Becker  v.  Cherry  Creek, 
53  A'.  Y.  S.  R.  555,  24  N.  Y.  Supp.  19,  70 
Hun  6 ;  affirmed  in  1 39  A^.  Y.  658,  mem.,  54 
A^.  Y.  S.  R.  935,  mem. 

9.  Place  of  defendant's  residence 
or  doinicil.  —  Where  an  alien  desires  to 
institute  suit  against  a  railway  corporation 
he  must  resort  to  the  domicil  of  the  com- 
pany. Galveston,  H.  &•  S.  A.  R.  Co.  v.  Gon- 
zales, 151  U.  S.  496,  14  Sup.  Ct.  Rep,  401. 

Under  Ga.  Code,  g§  3313,  3317,  an  action 
against  a  railroad  for  trespass  upon  land 
niust  be  brought  in  the  county  where  the 
dcfenuant  resides.  Georgia  R.  &*  B.  Co.  v. 
Kirkpatrick,  35  Ga.  144. 

Ga.  Act  of  Feb.  23,  1866,  providing  for 
service  of  process  upon  the  president  of  an 
express  company,  does  not  render  it  neces- 
sary that  suit  shall  be  brought  in  the 
county  in  which  his  residence  is.  Conner 
v.  Southern  Exp.  Co.,  37  Ga.  397. 

Where  a  company  is  sued  for  refusing  to 
issue  a  through  bill  of  lading,  the  action 
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should  be  brought  either  in  the  county 
where  the  refusal  occurred,  or  in  the  county 
where  the  company  has  its  residence.  Coles 
V.  Central  li.  &*  B.  Co.,  82  Ga.  149,  9  S.  E. 
Rep.  127. 

The  legislature,  in  granting  to  defendiint 
company  immunity  from  suit  elsewhere  than 
at  its  domicil,  for  causes  of  action  other 
than  trespass,  designed  to  restrict  the  char- 
acter of  suiis,  not  brought  at  the  place  of 
domicil,  to  actions  of  tort  for  wrongs  com- 
mitted, and  its  unlawful  entry  upon  the 
lands  of  citizens  ?'»  et  armis,  St.  Jiilien  v. 
Morgan's  L.  &-  T.  A'.  ^S^•  S.  Co.,  33  Am. 
6r*  Eng.  E.  Cas.  92,  39  La.  Ann.  1063,  3  So. 
Eep,  280.  —  Quoting  Gossin  v.  Williams, 
36  La.  Ann.  187;  Montgomery  7/.  Louisiana 
Levee  Co..  30  La.  Ann.  609.  Reviewing 
State  ex  rel.  v.  District  Court  Judge,  33  La. 
Ann.  955. — Approved  in  Caldwell  I'.Vicks- 
burg,  S.  &  P.  R.  Co.,  39  Am.  &  Eng.  R.  Cas. 
239,  40  La.  Ann.  753. 

Corporations  must  be  sued  at  their  domi- 
cil for  damages  arising  from  the  passive 
breach  of  their  obligations,  such  as  negli- 
gence and  nonfeasance.  Caldwell  v.  Vicks- 
hurg,  S.  (S-  P.  R.  Co.,  39  Ant.  &*  Eng.  R. 
Cas.  239,  40  La.  Ann.  753,  5  So.  Rep.  17. 
—  Approving  Montgomery  v.  Louisiana 
Levee  Co.,  30  La.  Ann.  607;  St.  Julicn  t'. 
Morgan's  L.  &  T.  R.  &  S.  Co.,  39  La.  Ann. 
1063.  Quoting  State  ex  rcl.  7'.  District 
Court  judge,  33  La.  Ann.  954;  Gossin  v, 
Williams,  36  La.  Ann.  186. 

Where  a  corporation  has  its  principal 
business  in  one  city  and  yet  has  a  place  of 
business  in  another  city,  this  fact  constitutes 
it,  for  the  purposes  of  venue,  a  resident  of 
the  latter  place.  Rond  v.  Hudson  River  R. 
Co.,\7  How.  Pr.  {X.  Y.)  543. 

N.  Y.  Code  Civ.  Pro.  §  984,  making  the 
residence  of  the  parties  the  controlling  fact 
in  fi.xing  the  place  of  trial,  means  actual 
residence,  and  not  necessarily  the  domicil 
of  one  of  the  parties.  Cincinnati,  H.  tS^  D. 
R.  Co.  v.  Ives,  21  N.  V.  S.  R.  67.  3  X.  V. 
Sitpp.  895. 

Texas  Rev.  St.  art.  119S,  subd.  4,  provid- 
ing that  "  when  there  are  two  or  nKjre  de- 
fendants residing  in  different  counties,  suit 
may  he  brought  in  any  county  where  one  o( 
the  defendants  resides,"  means,  simply,  that 
if  one  who  is  a  proper  or  necessary  party 
defendant  resides  in  the  county  in  which 
suit  is  brought,  then  other  defendants  who 
reside  in  other  counties  may  be  joined  with 
him.    Under  this  provision,  a  defendant  re- 


siding in  another  county  is  entitled,  under 
plea  in  abatement,  to  an  instruction  pre- 
senting the  question  of  the  liability  of  de- 
fendant residing  in  the  county  where  action 
is  brought.  'J'exas  &*  P.  R.  Co.  v.  Man- 
gum,  30  Am.  &•  Ettg.  R.  Cas.  181,  68  Tex. 
342,45.  IV.  Rep.  617. 

1 0.  PIoco  where  principal  business 
office  is  located.— The  principal  place  of 
business  of  a  corporation  is  its  residence, 
within  the  meaning  of  Cal.  Code  Civ.  Pro. 
§  395,  fixing  the  place  of  trial  of  actions. 
Cohn  v.  Central  Pac.  R.  Co.,  71  Cal.  488,  I3 
Pac.  Rep.  498. — Distinguishing  California 
Southern  R.  Co.  v.  Southern  Pac.  R.  Co., 
65  Cal.  394.  Following  Jenkins  v.  Cali- 
fornia Stage  Co.,  22  Cal.  538. 

A  corporation  is  included  in  Florida  act, 
§  10, "  regulating  judicial  proceedings,"  and 
must  be  sued  in  the  county  in  which  the 
office  of  such  corporation  is  kept.  Edrvards 
V.  Union  Bank,  i  Fla.  1 58. 

A  suit  against  a  railroad  for  breach  of 
contract,  under  Ga.  Act  of  1856,  must  be 
brought  in  the  county  where  the  principal 
business  office  of  the  road  is  situated.  Speer 
v.  Atlanta  &*  IV.  P.  R.  Co.,  30  Ga.  135. 

Under  Ga.  Act  of  April  18,  1863,  a  suit 
against  the  Western  and  Atlantic  railroad 
for  loss  of  goods  in  carriage  must  be 
brought  in  the  county  where  the  principal 
business  office  of  the  road  is  situated.  Wal- 
lace v.  Thomas,  34  Ga.  543. 

The  legislature  chartered  a  company  and 
provided  that  its  principal  offices  should  be 
in  the  city  of  Atlanta,  but  a  foreign  com- 
pany obtained  possession  and  control  of 
the  railroad  and  was  exercising  tlie  fran- 
chises granted  in  the  charter,  .nnd  had  an 
office  in  the  city  of  Atlanta.  Held,  that  an 
action  for  personal  injuries  may  be  insti- 
tuted asjainst  it  in  the  city  court  of  Atlanta, 
though  the  injury  was  done  in  another 
county  of  the  state  throuj4li  which  the  road 
runs.  IVillianis  v.  East  Tenn.,  V.  &^  G.  R, 
Co.;()o  Ga.  519,  t6  S.  E.  Rep.  303.— Quoting 
United  States  v.  Southern  Par.  K.  Co.,  49 
Fed.  Rep.  302  ;  Raltiniore  &  O.  R.  Co.  v. 
Koontz,  104  U.  S.  10.  Reviewing  Angier 
f.  East  Tcnn.,  V.  &  G.  R.  Co.,  74  Ga.  634; 
Alabama  G.  S.  R.  Co.  7'.  Fulghum,  87  Ga. 
263 ;  Baltimore  &  O.  R.  Co.  v.  Wightman, 
29  Gratt.  (Va.)43i,  26  Am.  Rep.  384;  Balti- 
more &  O.  R.  Co.  7'.  Noell,  32  Gratt.  394. 

Under  the  statute  providing  that  a  de- 
fendant may  be  sued  in  the  county  where 
he  "  resides  or  may  be  found,"  a  railroad 
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company  may  be  sued  in  the  county  where 
it  has  its  principal  business  ofTice,  altiiounh 
no  part  of  its  road  is  in  tlie  county.  Tlie 
residence  of  a  corporation  is  \vin;re  it  exer- 
cises its  corporate  functions.  Ilrislol  v.  C/ii' 
oij,'o  ijr^  A.  A'.  Co..  15  ///.  43r).--Kni.i,(iwF.i> 
IN  Fkldwin  V.  Mississippi  &  M.  R.  Co.,  5 
Iowa  518.  (Jrori;!)  in  McCabc  v.  Illinois 
C.  U.  Co.,  rMcCrary  (U.  S.)  492.  13  I'cd. 
Hep.  827;  Chuai^o,  I).  ,St  V.  K,  Co.  v.  Hanii 
of  Nortii  Aiiuric.i,  «2  111.  493. 

Under  tliL-  statiiti"  (i  Waj^n.  .Mo.  St.  §  28, 
p.  294)  suits  may  lii;  hroii^ht  a^^ainst  rail- 
road coinpaiiic.;  in  any  county  wlicic  tliey 
have  or  usually  ki;ep  an  ntl'ice  or  aRenl  for 
the  transaction  of  llieir  usual  or  customary 
business,  llu/cs  v.  l/atviibal  &•  St.  J.  R. 
Ci'..68  Mo.  329. 

In  a  suit  a^;ainst  a  corporation,  the  venue 
should  he  laid  in  the  county  wliere  itf.  prin- 
cipal office  is  located,  that  beiiifi;  considered 
its  place  of  residence,  am'  the  rule  ajiplies 
to  a  railroad  company  wliere  its  road  runs 
through,  and  its  fr.inchises  are  exercised  in 
dilferent  coimties.  Thorn  v.  Central  R.  Co., 
26  X,  J.  L.  121.— (Ji;i)TKi)  IN  State  ex  rel. 
V.  Milwaukee,  L.  S.  &  W.  R.  Co., 45  Wis.  579. 

A  corporation  organized  under  the  laws 
of  the  state  must  be  sued  in  the  county 
where  the  cause  of  action  arose,  or  where 
it  has  its  principal  office  or  place  of  busi- 
ness. Holf^ate  V.  Oregon  Pac.  R.  Co.,  16 
Oreg,  123,  17  t\xc.  Rep.  859. 

A  railway  which  has  a  located  line  in  the 
county,  but  no  general  office,  but  whose 
treasurer  has  his  olllce  in  the  county  where 
suit  is  brought,  may  be  sued  in  such  county. 
Red  River,  S.  &•  II \  R.  Co.  v.  Blount.  3 
Tex.  Civ.  App.  282,  22  S.  IV.  Rep.  930. 

11.  Proper  vciiiic  In  nctioiis  for 
pcrsoiinl  injuries.* — Cal.  Const,  art, 
12,  §  16,  provides  that  a  corporation  may  be 
sued  in  the  county  where  the  contract  is 
made,  or  is  to  be  performed,  or  where  the 
liability  arises,  or  the  breach  occurs,  or  in 
the  county  where  its  principal  place  of  busi- 
ness is.  Held,  that  one  who  has  sustained 
an  injury  may  sue  in  the  county  where  the 
injury  occurred.  Leivis  v.  South  Pac.  Coast 
R.  Co.,  66  Cal.  209.  5  Pac.  Rep.  79. 

Ga.  Code,  ?  3406,  which  provides  that  a 
railroad  company  may  be  sued  in  any  county 
where  the   injury  occurred,    is  permissive 


and  cumulative,  and  not  exclusive.  Will' 
iiWis  V.  K.ist  Ttnn.,  V.  tS-  G.  R.  Co.,  90  Gn. 
519,  \U  S.  /■:.  Rep.  303. 

Where  a  foreign  company  regularly  runs 
its  tr.iins  into  a  county  of  Kansas,  under  an 
arrangi-ment  to  ritii  its  cars  over  the  track 
of  another  comjiany.  it  may  be  sued  in  such 
county  for  an  injury  to  a  pjissengcr.  (Kan. 
Code,  ?',i  50,  6iS(/.)  Hannibal  lir^  St.  J.  R.  Co. 
V.  h'analey,  39  Kan.  1,17  I'ac.  Rep.  324, 

An  action  t(j  recover  Un  a  |)ersonal  injury 
must  be  brought  in  the  county  in  which 
defendant  resides,  nr  in  the  county  in  which 
plaiiitifT  was  injured,  or  in  which  he  resides, 
if  lie  resides  in  a  county  into  which  the 
carrier  passes.  And  in  case  of  a  railroad 
corporation  the  residence  of  its  president,  if 
there  be  one  in  the  suite,  or  if  not,  its  vice- 
president,  if  there  be  one  in  the  state,  must 
be  treated  as  the  residence  of  the  corpora- 
tion, in  determining  the  jurisdiction.  Har- 
per V.  Newport  Nems  &*  M.  W  Ca.,  90  Ay. 
359,  14  S.  IV.  Rep.  346.— niSl  iNdUISHING 
Chesapeake  v.  Heath,  87  Ky.  651. 

An  action  against  a  common  carrier  for 
a  personal  injury  cannot  be  brought  in  a 
county  which  is  neither  the  residence  of  any 
of  the  parties  nor  th  ;  place  where  the  in- 
jury was  done.  Sherrill  v.  Chesapeake,  O.  &* 
S.  IV.  R.  Co.,  89  A>.  302,  12  .S'.  IV.  Re/>.46s. 

An  action  against  a  corporation  for  per- 
sonal injuries  may  be  brought  in  any 
county  where  the  corporation  has  an  office 
or  agency.  Toppins  v.  East  Tenn.,  V.  &* 
G.  R.  Co. ,  5  Lea  ( Tenn. )  600. 

Wlien  an  action  is  transitory  and  is  based 
on  personal  injuries,  recognized  as  such  by 
universal  law,  the  suit  may  be  brought 
where  the  aggressor  is  found,  irrespective 
of  the  provisions  of  the  local  law  or  whether 
there  will  be  any  law  at  all  in  force  at  the 
place  where  the  wrong  was  inflicted,  Wil' 
lis  V.  Missouri  Pac.  R.  Co.,  23  Am.  &»  Etig, 
R.  Gas.  379,  61  Tex.  432. 

2.   Change  of  Venue. 

12.  Grounds,  generally.— Under  Cal, 

Const,  art.  12,  §  16,  a  corporation  sued  for 
damages  for  a  breach  of  contract  is  entitled 
to  have  the  place  of  trial  changed  to  the 
county  in  which  its  principal  place  of  busi- 
ness is,  where  the  action  is  not  brought  in 
the  county  where  the  contract  was  made 
and  was  to  be  performed,  or  in  which  the 
breach  occurred.  Cohn  v.  Central  Pac.  R. 
Co.,l\  Cal.  488, 12  Pac.  Rep.  498. 


TRIAL,  13-15. 


Where  a  company  is  sued  for  a  breach  of 
contract  for  refusing  to  receive  wood  ac- 
cording to  contract,  in  a  county  where  it 
operates  its  road,  it  is  not  entitled  to  have 
the  trial  changed  to  the  county  where  it  has 
its  principal  offices  and  place  of  business, 
where  Icfjal  notice  hqs  been  served  upon 
tlic  company  in  the  latter  county.  Richard- 
son  v.  Iiurlittf;ttm  &^  Al.  J\'.  Co.,  8  /own  260. 
HaUivin  v.  Mississippi  &*  M.  A'.  (Jo.,  5 
louhi  518. 

In  ail  action  for  injuries  to  a  railroad 
employe,  a  change  of  venue  will  not  be 
granted  to  the  county  of  flefendani's  resi- 
dence where  the  on.,  'aint  avers  tliat  the 
railroad  upon  which  plaintilT  was  employed 
was  Iving  .\  iihin  a  particular  county,  and 
at  the  time  of  the  injury  plaintiff  was  in  the 
service  of  defendant  upon  said  railroad,  as 
such  averments  suHicicntly  state  the  county 
in  which  the  contract  of  employment  was 
to  be  performed  under  Mont.  Code  Civ. 
Pro.  §  59,  providing  that  "  actions  upon 
contracts  may  be  tried  in  the  county  in 
which  the  contract  was  to  be  performed, 
and  actions  for  torts  in  the  county  where 
the  tort  was  committed,  subject,  however, 
to  the  power  of  the  court  to  change  t!ie 
place  of  trial  as  provided  in  this  act."  Oels 
V.  Helena  &r*  L.  S.  &*  K.  Co.,  10  Mont.  524, 
26  Pac.  Rep.  loco. 

i;j.  Convenience  of  witnesses.— In 
an  action  against  a  company  for  personal 
injuries,  it  is  proper  to  refuse  a  change  of 
venue  from  the  county  where  plaintiff  re- 
sides to  a  large  city  where  the  accident 
occurred,  where  it  appears  that  the  number 
of  witnesses  on  each  side  are  about  equal, 
but  that  plaintiff  is  financih.ly  unable  to 
transport  his  witnesses  and  unable  physi- 
cally to  bear  the  fatigue  of  the  travel,  and 
his  physicians  and  witnesses,  who  know  of 
his  condition,  all  reside  where  the  suit  is 
brought.  Tuthill\.  Long  Island  R.  Co.,  7$ 
Ihm  556,  26  N.  Y.  Supp.  1029. 

In  a  bill  relating  to  property  in  Toronto, 
there  not  being  sufficient  time  to  get  the 
cause  down  for  hearing  at  the  next  ensuing 
Toronto  sitting  the  venue  was  laid  at  Whitby 
with  i  view  to  bring  the  case  to  a  hearing 
at  the  ensuing  sittings  there.  After  answers 
defendant  moved  to  change  the  venue  to 
Toronto,  and  filed  afHdavits  stating  that 
some  of  its  witnesses  were  out  of  the  juris- 
diction, and  the  evidence  of  such  witnesses 
could  not  be  procured  in  time ;  that  others 
were  residents  in  Toronto  engaged  on  de- 


fendant's railway  there,  and  their  attend- 
ance at  Whitby  would  interfere  with  the 
working  of  the  railway  at  Toronto.  The 
court  granted  the  motion  on  defendant  un- 
dertaking to  abide  by  such  order  as  the 
court  might  m.ike  as  to  any  damages  which 
the  delay  caused  by  change  of  venue  would 
occasion.  Mc Murray  v.  Grand  Trunk  R. 
Co.,  3  Chan.  Chamb.  {(  .  D  133, 

14.  DiHqunlllleatioii  of  trial  Jn<lf;o. 
—  How.  Mich.  St.  §  6495  et  sii/.  does  not 
require  that  the  application  for  the  transfer 
of  a  suit  onaccoii  .1  of  the  disqua!'!itation 
of  the  circuit  uidge  shall  he  VLrificd,  nor 
that  it  shall  set  forth  that  ise  judge  of  the 
circuit  to  which  the  suii  is  to  be  transferred 
is  qualified  to  sit.  Grostitk  v.  Detroit,  L, 
&•  N.  R.  Co.,  96  Mich.  495,  56  A'.  W.  Rep.  24! 

That  "the  presiding  jndge  had  hereto- 
fore, as  counsel,  given  an  opinion  in  regard 
to  the  validity  f)f  the  title  to  the  land  in 
controversy  "  is  not  equivalent  to  "  where 
lie  shall  have  been  of  counsel  in  the  case, " 
and  is  not  a  ground  of  disqualification,  and 
an  order  for  change  of  venue  for  such  reason 
is  not  legal,  and  when  objected  to  is  a 
cause  of  reversal.  Houston  &*  T.  C.  R.  Co. 
V.  Ryan,  44  Tex.  426. 

15.  Hostility  and  prejudice— Pub- 
lic excitement.  —  An  application  for  a 
change  of  venue  in  a  civil  action  should  be 
denied  unless  it  is  made  to  appear  that  a 
fair  and  impartial  trial  cannot  be  had  in  the 
county  where  the  action  is  pending.  The 
fact  that  there  are  numerous  persons  in  the 
county  that  are  biased  and  prejudiced 
against  a  party  to  a  suit  will  not  justify  a 
court  in  granting  a  change  of  venue  on  the 
application  of  such  party  if  it  appears  that 
a  fair  and  impartial  jury  and  a  fair  trial 
can  be  had  therein.  Northeastern  Neb.  R. 
Co.  v.  Frazier,  36  Am.  &*  Eng.  R.  Cas.  606, 
25  Neb.  42,  40  A^.   IV.  Rep.  604. 

A  subscriber  sued  for  assessments  upon 
shares  of  stock  moved  for  a  change  of  venue 
on  the  ground  that  a  fair  and  impartial  trial 
could  not  be  had,  and  in  support  of  his 
motion  produced  evidence  showing  that 
the  road  of  plaintiff  passed  through  four  of 
the  thirteen  towns  in  the  county;  that  iq 
those  four  towns  the  subject-matter  of  the 
suit  and  of  his  liability  had  been  very  gen- 
erally discussed  and  opinions  expressed  in 
regard  to  it;  and  that  of  the  548  stock- 
holders residing  in  the  county,  all  but 
23  were  residents  of  the  four  towns.  But 
it  did  not  appear  that  the  subject-matter  of 
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the  suit  had  been  generally  discussed  in  the 
other  nine  towns,  or  that  opinions  had  been 
formed  or  expressed  in  those  towns.  Held, 
that  the  motion  should  be  denied.  Cochecho 
K.  Co.  V.  Farrington,  26  A'.  //.  428. 

Where  a  company  is  sued  for  damages  to 
land  by  fire,  and  it  is  made  to  appear  that 
the  fire  has  been  quite  extensive,  and  that 
the  persons  who  have  commenced  suit  are 
extensively  known  and  have  much  influence 
in  the  county,  and  that  a  subscription  has 
been  circulated  to  raise  money  to  pay  the 
expenses  of  one  or  more  suits,  and  that  the 
opinion  prevails  generally  that  the  company 
is  liable  to  all  who  have  been  injured,  and 
tliat  a  strong  prejudice  exists,  the  venue 
should  be  ciiangcd  to  another  county. 
Uilill  v.  Lorn^  Island  R.   Co.,  2  How.  Pr. 

(A'.  ]'■.)  138. " 

But  wliere  it  appears  that  such  fires  have 
existed  somewhat  in  two  countie.>  and  that 
the  same  feeling  and  interest  exists  in  both, 
the  venue  will  not  be  changed  from  one 
county  to  the  other.  Udall  v.  Long  Island 
R.  Co.,  2  How.  Pr.  {N.  Y.)  138. 

A  company's  affidavit  for  a  change  of 
venue  showed  that  a  passenger  train  rolled 
down  an  embankment  near  the  court  house 
and  killed  or  injured  twenty-seven  passen- 
gers, many  of  them  prominent  citizens  of 
the  county.  Intense  excitement  prevailed 
and  the  company  was  loudly  condemned. 
Held,  sufficient  to  show  that  it  would  proba- 
bly be  difficult,  if  not  impossible,  to  get  a 
fair  trial  in  the  county  ;  and  such  facts  are 
not  Ci^crcome  by  the  opinions  of  plaintiff's 
witnesses  that  there  was  no  prejudice  and 
that  an  impartial  trial  could  be  had.  Stod- 
dard V.  Delaware  &•  H.  Canal  Co.,  42  A^.  V. 
S.  R.  73,  62  Hun  619,  mem.,  i6  A^.  V. 
Supp.  621. 

In  an  action  against  a  company  to  recover 
for  injuries  by  fire,  it  appeared  that  the  fire 
extended  over  a  considerable  area,  and  that 
two  similar  suits  had  already  been  tried  and 
fourteen  others  were  pending,  and  facts 
were  stated  in  numerous  affidavits  showing 
tiiat  there  was  among  the  people  of  tiie 
county  much  hostility  and  general  prejudice 
against  the  company,  and  one  affidavit 
alleged  a  combinat.on  and  conspiracy  among 
the  claimants  and  others  wrongfully  to 
charge  the  origin  of  the  fire  to  the  negli- 
gence of  the  company,  and  compel  it  to  pay 
damages,  irrespective  of  justice.  Held,  that, 
under  Wis  Rev.  St.  §  2622,  subd.  2,  a 
change  of  venue  ought  to  have  been  granted. 


Cyra  v.  Stewart,  79  Wis.  72,  48  N.  W. 
Rep.  50. 

16.  Motion    papers,   generally.— 

Where  an  application  for  change  of  venue 
on  the  ground  of  local  prejudice  is  made  by 
a  corporation,  the  affidavit  in  support  of  it 
may  be  made  by  its  secretary.  St.  Louis,  O. 
H.  Sr'  C.  R.  Co.  V.  Fowler,  113  Mo.  458.  20 
S.  IV.  Rep.  1069. 

Under  Pa.  Act  for  the  removal  of  causes 
to  another  county,  providing  that  the  affi- 
davit must  be  made  by  "  the  party,"  in  case 
of  corporations  the  affidavit  may  be  by  an 
agent.  Vankirk  v.  Pennsylvania  R,  Co.,  76 
Pa.  St.  66. 

A  director  of  a  company  filed  a  petition 
stating  that  he  believed  that  the  company 
could  not  receive  a  fair  and  impartial  trial 
in  the  county,  "  for  the  reason  that  the 
inhabitants  are  prejudiced  in  this  case 
against  tl  e  defendant,"  and  that  several 
other  actions  of  a  like  character  were  pend- 
ing, and  that  there  was  much  talk  and  ill 
feeling  among  the  people.  The  affidavits  of 
two  other  persons  were  also  filed,  which 
stated  that  the  prejudice  existed  to  "  their 
own  knowledge."  Held,  that  the  affidavits 
were  not  sufficient,  because  not  in  terms  or 
in  substance  expressing  the  opinion  that  a 
fair  trial  cannot  be  had  in  the  county,  or 
that  an  impartial  jury  could  not  be  ob- 
tained'.. Parks  V.  Wisconsin  C.  R.  Co.,  33 
W'm.  413. 

17.  Counter-aflidavits.— The  discre- 
tion confided  to  a  court  in  motions  for  a 
change  of  venue  in  criminal  cases  docs  not 
apply  in  civil  cases  ;  and  when  an  applicant 
has  brought  himself  within  the  terms  of  the 
statute,  as  a  rule,  it  is  error  to  refuse  the 
change.  An  application  by  a  company  for 
a  change  of  venue  based  on  the  affidavit  of 
an  agent  who  was  charged  witli  investigat- 
ing the  facts,  and  who  is  familiar  therewith, 
is  sufficient,  /ones  v.  Chicago  &»  A',  f  f '.  /»'. 
Co.,  36  Iowa  68.— Distinguished  in  Hedge 
V.  Gibson,  7  Am.  &  Eng.  R.  Cas.  69,  58 
Iowa  656, 

An  application  for  a  change  of  venue  in 
a  civil  case  cannot  be  met  by  contrary  affi- 
davits. Jones  V.  Chicago  &•  AK  W.  R.  Co., 
36  Iowa  68. 

An  affidavit  of  the  supporting  witnesses 
required  by  the  statute  to  the  effect  that 
they  "  verily  believe "  that  the  grounds 
stated  exist,  is  equivalent  to  a  positive  as- 
surance, and  sufficient.  Jones  v.  Chicago  6* 
A^.  W,  R.  Co.,  36  Iowa  68. 
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upon  a  motion  for  a  change  of  venue 
counter-affidavits  may  be  read ;  and  if  the 
court  is  satisfied  from  all  the  affidavits  or 
other  evidence  for  and  against  the  motion 
that  the  venue  ought  to  be  changed,  it  will 
<n  the  exercise  of  its  discretion  remove  the 
case,  otherwise  it  will  not.  The  exercise  of 
this  discretion  is  of  course  reviewable  by 
the  appellate  court.  Pittsburgh,  IV.  <J*  A'. 
Ji.  Co.  V.  AppUgate,  l6  Afn.  &*  Eng.  R.  Cas. 
440,  21  W.  Va.  172. 

18.  What  will  effect  the  change.— 
By  Pa.  Act  of  April  14,  1834,  a  company 
may  remove  an  action  pending  against  it, 
to  another  county,  at  any  time  before  the 
jury  is  sworn.  And  upon  the  affidavit  re- 
quired by  the  act  having  been  made  by  the 
president  of  the  company,  it  is  error  in  the 
court  to  proceed  further.  Williamsport  &* 
E.  R.  Co.  V.  Cummins,  8  Watts  {Pa.)  450. 

The  filing  of  the  affidavit  prescribed  by 
the  above  act,  by  a  company,  for  the  re- 
moval of  a  cause  into  the  court  of  an  adja- 
cent county,  operates  as  a  supersedeas  ;  and 
any  further  proceedings  in  the  court  in 
which  the  suit  >vas  originally  brought  are 
void.  H.igftes  v.  Mine  Hill  &•  S.  H.  R.  Co., 
10 Pa.  St.  517. 

1}>.  (irunting  change  on  payment 
of  costs. — Making  a  change  of  venue  con- 
ditional upon  the  payment  of  all  costs  ac- 
crued up  to  the  time  the  order  is  made, 
including  the  costs  accrued  at  a  former  term, 
and  refusing  to  grant  the  change  without 
the  payment  of  costs,  is  error  for  which 
judgment  must  be  reversed.  A  party  is 
entitled  to  a  change  of  venue  as  a  legal 
right  on  the  ground  of  prejudice  of  the 
inhabitants  of  the  county.  Bannigan  v. 
Central  Iowa  R.  Co.,  7  Am.  &>  Eng.  R.  Cas. 
491,  58  Iowa  671,  12  A^.  IV.  Rep.  716, 

III.  CONTINUANCE:  POSTPONEMENT. 

20.  Grounds,  generally.  —  Tliere  is 
no  error  in  refusing  a  continuance  to  a  com- 
pany on  the  I'round  of  the  providential 
absence  of  its  "  law-agent,"  wliose  duties 
are  to  get  up  evidence  in  all  cases  in  the 
court  wherein  the  continuance  is  asked, 
to  secure  the  attendance  of  witnesses,  assist 
counsel  in  the  trial  of  cases,  prepare  cases 
for  trial  so  far  as  the  evidence  is  con- 
cerned, and  who  also  has  charge  of  all  papers 
and  documentary  evidence  connected  with 
the  litigation,  it  not  appearing  how  or  why 
defendant's  counsel  could  not  safely  go  to 


trial  in  the  absence  of  such  "  agent."  East 
Tenn.,  V.  &*  G.  R.  Co.  v.  Fleetwood,  90  Ga. 
23,  \iS.E.  Rep.77i. 

The  inability  properly  to  calculate  the 
damages  to  plaintiff  from  a  personal  injury, 
owing  to  a  sufficient  time  not  having  elapsed 
from  the  receipt  of  the  injury,  is  a  siiflicient 
ground  for  postponing  the  trial.  S/eers  v. 
Great  Western  R.  Co.,  6  Oni.  Pr.  170. 

21.  Absence  of  Avitnesscs,— The  ab- 
sence of  a  witness  is  no  cause  for  continu- 
ance when  no  proper  diligence  has  been 
used  to  procure  his  evidence  by  deposition. 
Southern  C.  P.  &*  M.  Co.  v.  Bradley,  52 
Tex.  587. 

A  second  continuance  is  properly  re- 
fused to  defendant  company,  upon  its  ap- 
plication, on  account  of  the  absence  of 
an  employe  residing  in  another  county,  no 
effort  having  been  made  to  take  his  deposi- 
tion, his  personal  attendance  being  expected, 
but  not  secured  on  account  of  a  leave  of 
absence  having  been  granted  to  him  by 
one  of  the  officers  of  defendant.  East  Line 
&>  R.  R.  R.  Co.  V.  Scott,  71  Tex.  703.  10  S, 
JV.  Rep.  99,  298. 

Due  diligence  to  obtain  the  attendance 
of  a  witness  residing  in  the  county  is  not 
stiown  unless  a  tender  of  witness  fees  be 
shown  upon  service  of  a  subpoena.  The 
witness  should  be  in  contempt  upon  non- 
attendance,  and  a  state  of  facts  authorizing 
the  issuance  of  an  attachment  should  appear. 
Texas  &-  P.  R.  Co.  v.  Hall,  83  Tex.  675,  19 
.S".  W.Rep.  121. 

An  affidavit  showed  statutory  diligence 
in  having  three  witnesses,  residents  of  the 
county  seat,  duly  subpoenaed.  Their  testi- 
mony was  alleged  to  be  material,  and  they 
were  absent.  It  appeared  that  all  three 
resided  but  a  short  distance  from  the  court 
house,  and  two  were  in  the  employ  and 
under  control  of  the  applicant,  a  railway 
company.  The  one  not  in  its  employ  ap- 
peared and  testified.  Plaintiff  ;iroduced  one 
of  the  others,  but  defendant  declined  to 
examine  him.  Held,  that  there  was  no  error 
in  refusing  a  continuance.  St.  Louis  &•  S. 
F.  R.  Co.  V.  IVoolum,  84  Tex.  570,  iy  o.  IV. 
.up.  782. 

Suit  was  brought  against  a  company  to 
recover  the  statutory  penalty  of  S500  for  an 
overcharge  on  freight.  At  the  trial  plain- 
tiff offered  to  prove  by  parol  the  contents  of 
a  notice  of  the  overcharge  and  an  indorse- 
ment made  thereon  by  the  company's  agent 
when  he  returned  the  san.e  to  plaintiff,  first 
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proving  that  the  notice  was  lost.  Held, 
that  the  company  had  no  right  to  a  contin- 
uance on  account  of  the  absence  of  such 
agent,  where  it  did  not  appear  that  it  had 
exercised  any  diligence  to  have  him  pres- 
ent, iiiid  where  tliere  was  nothing  to  show 
wliiit  it  expected  to  prove  by  the  agent. 
Missouri  Pac.  N.  Co.  v.  Kuthman,  2  Tex. 
App.  (Civ.  Cas.)  406. 

Wlicre  a  comi)aiiy  is  sued  for  damages  to 
a  farm,  caused  by  tlie  construction  of  its 
road,  tiie  company  is  entitled  to  a  second 
continuance  where  the  application  shows 
that  it  is  on  account  of  an  absent  witness 
who  had  been  duly  served  and  promised  to 
be  present,  and  it  appears  tliat  the  company 
expects  to  prove  l)y  the  absent  witness, 
inter  ii/ici,  that  he  is  tiioroiiglily  acquainted 
witli  plaintifl's  farm,  and  tlie  construction 
of  tlie  road  across  the  same,  and  that  the 
only  fence  torn  down  by  tlie  construction 
was  at  the  points  of  entrance  and  exit  of 
the  track,  tluit  as  soon  as  tlie  fence  was 
removed  cattle-guards  were  placed  at  the 
points,  and  that  no  cattle  trespassed  upon 
plaintifl's  land  and  crops  sufficiently  materi- 
ally to  damage  the  same.  Gu//,  C.  &•  S. 
F.  If.  Co.  V.  Sebastian,  3  Tex.  App.  (.Civ. 
Cas.^  464. 

22.  Xon-coiiipliauce  with  sub- 
pcKiia  (luces  tceiiiii. — A  person,  having 
sued  a  company  for  the  loss  of  a  diamond 
earring  from  a  trunk  committer'  to  its  care, 
was  served  with  a  subpwna  duces  tecum,  one 
day  only  before  the  trial,  commanding  her 
to  produce  on  the  trial  a  diamond  earring 
in  her  possession,  being  the  match  for  the 
one  alleged  to  be  lost.  She  appeared  as  a 
witness  in  the  case,  and  while  on  the  stand 
was  asked  if  she  had  brought  the  earring, 
and  stated  she  had  not,  because  it  had  been 
sent  out  of  the  county  before  the  subpoena 
was  served  upon  her,  and  thereupon  defend- 
ant moved  to  continue  the  case  to  give  time 
to  get  the  ring.  Held,  that  tlie  motion  was 
properly  overruled,  the  diligence  used  to 
obtain  the  testiiuony  being  insufficient. 
Texas  Exp.  Co.  v.  Scott,  16  Am.  &*  Eng. 
R.  Cas.  111,2  Tex.  App.  {Civ.  Cas.)  59. 

23.  Aniciidnu'iit  of  plcadinp^s  — 
Surprise.  —  Where,  on  trial,  plaintiff 
amends  his  declaration  in  matter  of  sub- 
stance, to  which  defendant,  alleging  sur- 
prise, refuses  to  plead  or  demur,  but  moves 
for  a  continuance,  it  is  the  duty  of  the  court 
to  grant  the  motion.  Pittsburgh  &*  S.  Ji. 
Co.  V.  Clarke,  2  Pittsb.  (Pa.)  48. 


A  plaintlfl  was  examined  u  a  wunesa 
and  testified  to  the  death  of  ten  horses 
within  two  weeks  of  the  delivery  of  the 
stock  to  him  by  the  carrier,  and  thereupon 
moved  the  court  for  leave  to  amend  his  dec- 
laration to  make  it  conform  to  his  evi-» 
dence,  which  leave  was  given.  Held,  that 
it  was  error  for  the  court  to  refuse  to  grant 
a  continuance  to  defendant  on  the  ground 
of  surprise.  Vicksburg,  S.  &*  P.  /?.  Co.  v. 
Stocking,  (Miss.)  10  So.  Pep.  480. 

24.  Kccciit  clinn{;e  of  counsel. — A 
carrier  was  sued  for  failing  to  carry  goods 
safely,  and  when  the  case  was  called  for 
trial  the  company  moved  for  a  continuance 
on  the  ground  that  its  chief  counsel  had 
been  furnished  with  certain  papers,  called 
"tracers,"  in  his  lifetime,  but  had  departed 
this  life  some  two  montlis  before,  and  that 
these  papers  could  not  be  obtained  by  the 
present  counsel.  It  was  admitted  that  tliese 
papers  if  present  could  not  be  used  as  evi- 
dence, but  only  to  guide  the  counsel.  Held, 
that  it  was  not  error  to  refuse  a  continu- 
ance.     Williams  v.  Baltimore  &^  O,  P.  Co., 

9  "'.  f '"•  33- 

25.  Tlie  moving  papers  —  Dili- 
gence.— In  an  action  against  a  company  for 
building  its  road  over  a  lot,  where  an  affi- 
davit is  filed  for  a  continuance,  showing 
that  the  evidence  of  an  absent  witness  is 
material  under  the  issues,  and  that  such 
witness  is  in  the  army,  and  has  been  mov- 
ing from  place  to  place  in  the  discharge  of 
his  military  duties  so  that  there  is  no  as- 
surance that  he  will  remain  in  one  place 
long  enough  to  have  his  deposition  taken, 
a  continuance  should  be  granted.  Terre 
Haute,  A.  &•  St.  L.  P.  Co.  v.  Norman,  22 
Ind.  63. 

A  statement  that  a  party  has  made  an 
effort  to  get  the  depositions  of  certain 
witnesses,  by  making  out  interrogatories, 
having  them  crossed  by  opposing  counsel, 
who  have  agreed  to  waive  commissions  and 
consented  that  the  depositions  might  be 
taken  before  any  officer  legally  qualified,  is 
not  stating  that  due  diligence  contemplated 
by  the  law.  Texas  &^  P.  P.  Co.  v.  Hardin, 
21  Am.  &*  Eng.  P.  Cas.  460,  62  Tex.  367. 

Such  application  should  clearly  and  fnlly 
set  out  the  grounds  for  a  continuance,  as  to 
whom  the  interrogatories  were  sent,  the 
substance  of  the  material  testimony  not  oli- 
tainable  then,  the  efforts  to  ascertain  the 
whereabouts  of  witnesses,  that  their  evi- 
dence will  be  at  hand  at  the  next  term  of 
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the  court,  and  other  like  facts  explaining 
fully  the  various  things  done  constituting 
diligence.  Texas  &*  P.  R.  Co.  v.  Hardin, 
21  Am.  df  Eng.  R.  Cas.  460,  62  Tex.  367. 

An  affidavit,  in  an  action  to  recover 
damages  for  the  destruction  of  property  by 
a  railroad  fire,  setting  forth  that  absent  wit- 
nesses would  prove  the  value  of  the  prop- 
erty destroyed  to  have  been  much  less  than 
the  plaintiff  claimed  is  not  sufficient  to  war- 
rant the  granting  of  a  continuance  if  it  does 
not  specify  how  much  less  such  witnesses 
would  state  the  value  of  the  property  to 
have  been.  Galveston,  II.  &^S.  A.  R.  Cc.  v. 
Home,  35  Am.  &*  Eng.  R.  Cas.  238,  69  Tex. 
643.  9  S.  IV.  Rep.  440. 

20.  Kcvicw  of  motions  for  contin- 
tiancc. — When  a  second  application  for  a 
continuance  has  been  overruled,  and  the 
record  shows  that  before  defendant  closed 
his  testimony  the  witness  for  whose  testi- 
mony the  continuance  was  made  appeared 
in  court  and  was  not  examined,  it  will  be 
presumed  that  the  testimony  was  not  ma- 
terial, and  the  action  of  the  court  on  such 
application  will  not  be  revised,  K^ej'es  v. 
Houston  &^  G.  N.  R.  Co..  50  Tex.  169. 

An  application  for  continuance,  showing 
that  the  means  given  by  law  to  procure  tes- 
timony have  not  been  used,  is  addressed  to 
the  discretion  of  the  trial  judge,  and  in  the 
absence  of  any  abuse  of  that  discretion 
tliis  court  will  not  reverse  a  judgment  be- 
cause of  a  failure  of  the  lower  court  to  grant 
a  continuance.  Texas  &*  P.  R.  Co.  v. 
Hardin,  21  Am.  &*  Etig.  R.  Cas.  460,  62 
Tex.  367. 

IV    THE  JURY,  AND  HOW  EMPANELED. 

27.  Suiniuoning  jurors. — Tenn.  Code, 
§  4029,  providing  that  "  on  motion  of  either 
I  ;,rty  in  any  civil  action,  a  special  jury  may 
1)0  ordered  and  summoned  if,  in  the  opinion 
of  the  court,  it  is  proper,"  is  not  confined  to 
a  special  jury  in  extraordinary  cases  wliere 
questions  of  skill,  experience,  or  knowledge 
of  some  particular  act  or  business  are  in- 
volved, but  applies  to  an  ordinary  civil 
action  against  a  company  for  killing  stock  ; 
and  the  court  may  order  such  jury  though 
no  special  reasons  be  shown  for  its  action. 
As  the  statute  lays  down  no  rule  by  which 
tlie  discretion  of  the  court  is  to  be  governed, 
tiiat  discretion  cannot  be  reviewed  on  ap- 
peal. Clingan  v.  East  Tenn,,  V.  6-  G.  R. 
Co.,  2  Lea  {Tenn.)  726. 


And  the  above  code,  §  3993,  providing 
that  "  if  the  county  court  fail  to  nominate, 
or  the  persons  nominated  fail  to  attend,  the 
court  shall  designate  other  good  and  lawful 
men,  and  direct  the  sheriff  to  summons 
them  as  jurors,"  clearly  gives  to  th'  v.ircuit 
judge  the  power  to  designate  the  jurors. 
Clingan  v.  East  Tenn.,  V.  &*  G.  R.  Co.,  2 
Lea  {Tenn.)  726. 

But  a  circuit  court  has  not  the  power  to 
order,  arbitrarily  and  upon  its  own  motion, 
the  summoning  of  a  special  jury  or  panel 
to  try  a  particular  case,  and  compel  the 
selection  of  a  trial  jury  from  that  panel  over 
the  objection  of  a  party,  and  while  the 
entire  regular  panel  are  in  attendance  and 
free  from  duty  and  exception.  McDaniel 
\.  Nashville  Gr'  C.  R.  Co.,  88  Tenn.  542,  13 
S.  IV.  Rep.  76. 

In  an  action  for  calls  on  stock,  the  cor- 
oner who  summoned  in  the  jury  was  a 
stockholder,  but  before  receiving  the  venire 
transferred  his  stock,  which  was  not  all  paid 
up,  to  the  president  of  the  company.  The 
act  of  incorporation  declared  that  no  share- 
holder should  be  entitled  to  transfer  his 
stock  unless  all  calls  were  paid.  In  sum- 
moning the  jury,  the  coroner  questioned 
them  as  to  their  views  in  regard  to  railways, 
and  was  guided  in  his  selection  by  their 
answers.  Held,  that  he  had  not  divested 
himself  of  his  interest,  and  was  not  an  im- 
partial officer,  and  there  must  be  a  venire  de 
novo.  Woodstock  R.  Co.  v.  Tupfer,  1 2  New 
Brun.  457. 

28.  Trial  by  less  than  twelve 
jurors.— The  power  vested  in  the  legisla- 
ture by  Mich.  Const,  art  §  46,  to  "  author- 
ize a  trial  by  a  jury  of  a  less  number  than 
twelve  men  "  cannot  be  delegated  to  any 
court  or  other  tribunal.  McRae  v.  Grand 
Rapids,  L.  &•  D.  R.  Co.,  93  Mich.  399,  53 
N.  W.  Rep.  561. 

Mich.  Act  No.  142  of  1861  (How.  St.  § 
7622),  whick  authorizes  the  court  to  proceed 
with  the  trial  of  a  case  before  a  less  num- 
ber of  jurors  than  were  originally  empaneled 
to  try  the  same,  when  by  reason  of  death, 
sickness,  or  other  cause  any  of  the  jurors 
are  unable  to  attend,  is  unconstitutional. 
McRat  V.  Grand  Rapids,  L.  <S-  D.  R.  Co.,  93 
Mich.  399,  53  yV.  IV .  Rep.  561. 

By  mental  distress  of  a  juror,  occasioned 
by  sickness  in  his  family  or  of  others  de- 
manding his  presence  at  home  or  elsewhere, 
he  is  not  "disabled  from  sitting,"  within 
the  nii.'iming  of  the  phrase  as  used  in  Tex. 
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Const,  art  J,  §  13,  so  as  to  empower  the  re- 
mainder of  the  jury  to  render  the  verdict 
over  the  objections  of  either  party.  Houston 
6-  T.  C.  R.  Co.  V.  IViUler,  8  Am.  &*  Eng. 
R.  Cas.  431,  56  Tex.  331. 

20.  Qualificatiuiis  of  jurors.*— The 
son  of  a  stockholder  is  incompetent  as  a 
juror  in  a  case  to  which  the  corporation  is  a 
party.  The  ground  of  his  disqualification 
is  near  relationship  to  a  person  having  an 
interest  in  the  suit.  The  disqualification 
being  unknown  to  the  adverse  party  and 
his  counsel  until  after  the  trial  is  cause  for 
granting  a  new  trial.  Georgia  K,  Co.  v. 
Hart,  60  Ga.  550.— Followed  in  Georgia 
R.  Co.  ?'.  Cole,  73  Ga.  713. 

An  employe  of  a  company  is  not  a  com- 
petent juror  to  try  a  case  to  which  the  com- 
pany is  a  party.  Central  /f.  Co.  v.  Mitchell, 
I  Am.  &^  Eng.  K.  Cas.  145,  63  Ga.  173. 

On  the  trial  of  a  suit  against  a  company, 
a  brother  of  one  stockholder  and  a  son-in- 
law  of  another  are  incompetent  jurors,  and 
a  verdict  rendered  by  a  jury  on  which  tliey 
sat  is  illegal,  unless  tlieir  incompetency  was 
waived.  Nor  are  the  jurors  rendered  com- 
petent by  the  fact  that  defendant  had 
entered  into  a  contract  by  which  it  leased 
its  road  and  other  property,  and  that  the 
lessee  had  made  a  deposit  of  bonds  as 
security  for  the  performance  of  his  con- 
tract, and  had  agreed,  as  a  part  thereof,  to 
pay  all  damages  incurred  in  the  ojjeration 
of  the  road.  Georgia  R.  Co.  v.  Cole,  73  Ga, 
713.— Distinguishing  Johnson  v.  Mayor, 
etc.,  of  Aniericus,  46  Ga.  80.  Following 
Georgia  R.  Co.  v.  Hart,  60  Ga.  550. 

When  a  juror  was  accepted,  it  did  not 
appear  that  he  was  in  any  manner  prejudiced 
against  defendant  company.  During  the 
trial,  however,  he  assumed  to  cross-examine 
some  witnesses,  but  there  was  nothing  in 
the  nature  of  the  questions  to  show  that 
he  had  become  incompetent  to  discharge 
the  duty  of  a  juror.  Defendant's  counsel 
moved  the  court  to  exclude  the  juror  from 
the  panel,  which  the  court  refused.  Held, 
no  error.  Chicago.  M.  &*  St.  P.  R.  Co.  v. 
Harper,  128  ///.  384,  21  N.  E.  Rep.  561; 
affirming  26  ///.  App.  621. 

An  employe  of  a  defendant  corporation 
is  incompetent  as  a  juror.  Louisville,  N. 
O.  6-  T.  R.  Co.  v.  A/ask.  64  Miss.  738,  2  So. 
Rep.  360.     Burnett  v.  Burlington  &^  J/.  /?. 


*  Stockholders    and    servants   of    railroad    as 
jurors,  see  note,  19  Am.  &  Eng,  R.  Cas.  28, 


Co.,  ig  Am.  <S-  E»g.  R.  Cas,  2$,  16  JVei.  332, 
20  A^.  IV.  Rep.  280. 

To  qualify  a  person  to  act  as  a  juror,  he 
should  not  only  be  unbiased  and  unpreju- 
diced against  all  parties  to  the  suit,  but  he 
should  stand  indifferent  as  to  the  success  of 
either  party  thereto  ;  and  a  person  called  as 
a  juror  who  testifies  that  his  acquaintance 
with  one  of  the  parties  will  interfere  with 
his  judgment  and  finding  in  the  case  should 
be  excused.  Omaha  St.  R.  Co.  v.  Crai^,  58 
Am.  &-  E>tg.  R.  Cat.  208,  ^gNeb.  601,  58  A\ 
W.  Rep.  209. 

A  stockholder  is  disqualified  to  sit  as 
juror  in  a  cause  wherein  his  company  is 
pecuniarily  interested  ;  and  a  verdict  in  the 
cause  will  be  set  aside  if  the  fact  of  the 
juror's  owning  stock  is  not  known  until 
after  verdict.  Page  v.  Contoocook  Valley  R. 
Co.,  21  N.  H.  438. 

In  an  action  against  a  company  to  recover 
for  personal  injuries,  it  appeared  that  the 
wife  of  one  of  the  jurors  was  a  sister  of  the 
wife  of  plaintiff.  Under  the  statute  the  dam- 
ages recovered  would  be  community  prop- 
erty of  the  plaiiitifl  and  liis  wife,  which  made 
her  an  interested  party  in  the  result  of  the 
suit.  Jielil,  that  the  juror  might  be  chal- 
lenged for  cause.  Houston  &*  7\  C.  R.  Co. 
V.  Terrell,  69  T,:v.  650,  7  S.  IV.  Rep.  670. 

30.  Clinllcni^o  to  the  panol.— Where 
the  county  commissioners  select  sixty  names 
of  persons  proportionately  from  the  several 
precincts  of  the  county,  from  which  the  petit 
jurors  are  to  be  drawn  by  the  clerk  of  the 
court  and  the  sheriff,  etc.,  a  motion  to  quash 
the  panel,  on  the  ground  that  one  of  the 
commissioners  had  an  action  pending  in 
court  to  be  determined  by  a  jury,  should  be 
overruled  in  the  absence  of  a  showing  of 
partiality  or  unfairness,  or  that  any  of  the 
persons  thus  selected  were  favorable  to  such 
commissioner.  Northeastern  Xeb.  R.  Co. 
V.  Frazier,  36  Am.  &>  Eng.  R.  Cas.  606,  25 
A\-b.  42,  40  A^.  JF.  Rep.  604. 

31.  Clialloii^o  for  rauso. — Where  one 
called  as  a  juror  had  heard  of  the  accident  at 
the  time  deceased  was  killed,  and  had  heard 
people  talk  about  the  matter,  but  had  no 
opinion  in  the  case,  a  challenge  was  prop- 
erly overruled.  Chicago,  />'.  6f  Q,  R.  Co.  v. 
Perkins,  125  ///.  127,  14  West.  Rep.  400,  17 
N.  F.  Rep.  I  ;  afflrvu'ng  26  ///.  App.  67 ; 
former  ai>peal,  wo  HI.  523. 

Jurors  were  asked:  "If  the  evidence 
were  evenly  balanced  between  plaintiff,  an 
individual,   and   defendant,  a  corooration, 


-y^T^f 


TRIAL,  32-35. 


18 


which  way  would  you  incline  to  find?" 
They  answered  that  they  would  incline  to 
find  for  plaintiff.  They  were  then  challenged 
for  cause.  The  court  then  asked  them  »( 
they  thought  they  could  try  the  case  fairly, 
and  without  prejudice  or  bias,  to  which  they 
replied  affirmatively.  Held,  that,  taking 
both  answers  together,  the  jurors  were  not 
incompetent ;  that  jurors  are  not  to  be  ex- 
pected to  know  the  rule.s  of  law  about  the 
weight  of  evidence,  until  instructed  there- 
upon by  the  court.  Hudson  v.  .S7.  Lout's,  K. 
C.  &^  N.  A\  Co..  53  Mo.  525.— Distinguish- 
ing Chicago  &  A.  R.  Co.  v.  Adler,  56  111. 
344. — Followed  in  Keegan  v.  Kavanaugh, 
62  Mo.  230.  I^EViKWKi)  IN  Montgomery  v. 
Wabash.  St,  L.  &  P.  R.  Co.,  90  Mo.  446. 

In  a  personal-damage  case  against  a  rail- 
road a  juror  stated  in  liis  examination  on  his 
voir  dire  that  he  had  an  elevator  on  tlie 
railroad,  and  was  engaged  in  buying  and 
shipping  grain  over  the  road ;  that  he 
had  received  favors  from  the  company,  and 
desired  to  retain  its  favorable  consideration  ; 
that  he  had  no  personal  feeling  in  the 
matter,  and  could  render  a  fair  and  impartial 
verdict.  Held,  that  a  challenge  for  cause 
was  properly  sustained  ;  that  a  fair  trial  can 
only  be  had  where  the  jurors  are  absolutely 
free,  impartial,  and  independent.  Omaha 
&•  K.  V.  A'.  Co.  V.  CooA;  37  Ned.  435.  55  N. 
U\  Rep.  943. 

32.  opinion  of  juror.  —  A  juror 

who  has  made  up  his  mind  against  a  corpo- 
ration defendant,  and  whose  opinion  against 
it  is  so  strong  that  it  woidd  require  evidence 
to  remove  it,  does  not  stand  indifferent  and 
is  incompetent.  Hahted  v.  Manhattan  li. 
Co.,  26/.  <S^  S.  270,  32  N.  V.  S.  a:  109. 1 1  A^ 
V.  Supp.  44.— Distinguishing  McKinney 

V.  Long  Island  R.  Co.,  6  N.  Y.  Supp.  168. 

33.  Clinllunge  for  bias. — A  juryman, 
in  a  suit  against  a  railroad,  was  asked,  on  his 
voir  dire,  if  the  evidence  were  evenly  bal- 
anced which  way  he  would  be  inclined  to 
find,  and  answered  that  in  such  case  he  would 
"lean  against  defendant."  //<•/</,  that  such 
juryman  was  incompetent,  and  it  was  error 
to  refuse  his  challenge  by  defendant.  Chi- 
cago &•  A.  li.  Co.  v.  Adler,  56  ///.  344,  3  Am. 
Ry.  Rep.  278.— Distinguished  in  Hudson 
V.  St.  Louis.  K.  C.  &  N.  R.  Co..  53  Mo.  525. 
Followed  in  Chicago  &  A.  R.  Co.  v.  But- 
tolf.  66  111.  347.  Overruled  in  Chicago  & 
A.  R.  Co.  V.  Fisher.  141  III.  614. 

A  juror,  called  in  an  action  by  a  servant 
against  a  company  to  recover  damages  for 


the  loss  of  a  leg  from  alleged  negligence, 
stated  that  if  he  had  any  sympathy  it  was 
with  plaintiff,  and  that  he  would  have  none 
for  defendant,  but  that  he  knew  of  no  rea- 
son why  he  could  not  try  the  case  fairly  and 
impartially,  that  he  would  not  violate  his 
oath  under  any  circumstances,  and  that  he 
would  endeavor  to  do  justice  between  the 
parties.  Held,  that  the  juror  was  clearly 
competent.  Chicago  <&>•  IV.  I.  R.  Co.  v.  fi/'«- 
genheimer,  116  ///.  226.  4  N.  E.  Rep.  840. 

A  juror  who.  in  an  action  for  damages 
against  a  company,  states  that  he  would  find 
against  defendant,  if  the  evidence  should  be 
evenly  balanced,  but  upon  further  inquiry 
says  lie  has  formed  or  expressed  no  opinion 
as  to  the  rights  of  the  parties,  and  has  no 
prejudice  against  defendant,  but  would  find 
according  to  the  evidence  and  the  instruc- 
tions of  the  court,  is  not,  for  that  reason, 
disqualified  from  sitting  as  a  juror.  Mont- 
gomery v.  Wabash,  St.  L.  &>  P.  R.  Co. ,  90 
Mo.  446,  2  .S".  IV.  Rep.  409.  —  Reviewing 
Hudson  V.  St.  Louis,  K.  C.  &  N.  R.  Co.,  53 
Mo.  536;  Keegan  v.  Kavanaugh,  62  Mo.  230. 

In  an  action  agamst  a  corporation,  a  juror 
who  testifies,  upon  a  challenge  for  favor, 
that  he  has  had  some  business  difficulty  with 
the  president  of  the  company,  who  is  one  of 
its  principal  stockholders,  but  thinks  he 
can  render  an  impartial  verdict  in  the  case, 
is  a  competent  juror ;  but  even  if  it  was 
error  not  to  exclude  him  on  that  challenge, 
the  judgment  should  not  be  reversed  for  that 
reason,  where  it  appears  that  the  case  was 
tried  by  an  unobjectionable  jury,  and  it  does 
not  appear  that  defendant  was  prejudiced 
by  being  obliged  to  use  one  ot  his  per- 
emptory challenges  to  exclude  the  juror. 
Heucke  v.  Milwaukee  City  R.  Co.,  69  Wis. 
401,  34  A^   IV.  Rep.  243. 

34.  Poreniptory  challenges.— Plain- 
tiff liaving  announced  that  she  had  no  chal- 
lenges to  make,  and  defendant  then  having 
challenged  two  jurors,  plaintiff  could  not 
afterwards  demand  a  right  of  challenge; 
therefore,  the  denial  of  sucli  right  by  the 
circuit  judge  was  not  error  of  law.  Ward 
V.  Charleston  City  R.  Co.,  16  Am.  &•  Etig.  R. 
Cas.  356,  19  So.  Car.  521,  45  Am.  Rep.  794. 

35.  Examination  on  the  voir  dire. 
— In  an  action  against  a  company  for  per- 
sonal injuria  a  juror  was  sworn  upon  his 
voir  dirt  and  answered  to  the  effect  that  if 
empaneled  as  a  juror  he  would  give  the 
benefit  of  a  doubt  to  the  company,  if  the 
evidence  should  be  evenly  balanced,  not 
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because  the  burden  of  proof  would  be  upon 
plaintiff,  but  on  account  of  favors  received 
from  the  company  in  business  transactions. 
Held,  that  plaintiflf's  challenge  for  cause  was 
properly  sustained.  Denver,  S.  P.  &*  P.  R. 
Co.  V.  Driscoll,  38  Am.  &*  Eng.  R.  Cas.  los, 
12  Co/o.  520,  21  Pac.  Rep.  708. 

In  empaneling  a  jury  to  try  a  civil  action 
against  a  railroad  it  is  competent  for  de- 
fendant's counsel  to  ask  the  jurors  if,  upon 
hearing  the  testimony,  they  should  find  it 
evenly  balanced,  which  way  they  would  be 
inclined  to  decide  the  case.  Chicago  &*  A. 
R.  Co.  v.  Hitttolf,  66  ///.  347.  —  Following 
Chicago  &  A.  R.  Co.  v.  Alder,  56  III.  344.— 
Overruled  in  Chicago  &  A.  R.  Co.  v. 
Fisher,  141  111.  614.— Galena  &*  S.  IV.  R, 
Co.  V.  Haslam,  73  ///.  494.— Overruled  in 
Chicago  &  A.  R.  Co.  v.  Fisher,  141  111.  614. 

In  an  action  against  a  company  defendant 
asked  three  several  jurors  :  "  If  taken  upon 
this  jury,  and  the  evidence  were  equally 
balanced  upon  both  sides,  just  as  much  one 
way  as  the  other,  which  way  would  you  de- 
cide .'  "  which  the  court  refused,  on  objec- 
tion of  plaintiff.  Held,  that  there  was  no 
error  in  the  ruling.  Chicago  &*  A.  R.  Co, 
v.  Fisher,  141  ///.  614,  31  A^.  E.  Rep.  406 ; 
affirming  38  ///.  App.  33.— Overruling 
Chicago  &  A.  R.  Co.  v.  Adler,  56  111.  344; 
Cliicago  &  A.  R.  Co.  v,  Buttolf,  66  111.  347; 
Galena  &  S.  W.  R.  Co.  v.  Haslam,  73  111. 494. 

In  an  action  against  a  company  it  is  not 
admissible  for  defendant's  counsel  to  ask 
jurors  whether  they  did  not,  in  a  suit 
against  the  same  company  just  tried,  reluc- 
tantly return  a  verdict  for  defendant  under 
the  instruction  of  the  court,  and  whether  in 
the  absence  of  such  instruction  they  would 
have  been  willing  to  have  found  a  verdict 
for  defendant.  .Witches,  J.  &*  C.  R.  Co.  v. 
Rolls ,  62  Miss.  50. 

And  where  the  judge,  in  such  case,  after 
e.xcliuiiiig  the  inquiries  of  defendant's  coun- 
sel, himself  asks  the  jurors  whether  they 
feel  as  free  to  do  justice  between  the  parties 
as  if  the  litigation  were  between  private 
parties,  and  they  answer  in  the  affirmative, 
that  is  a  sufficient  test  of  their  freedom 
from  prejudice  against  defendant  as  a  cor- 
poration. Natche::,  J.  &>  C.  R.  Co.  v.  Bolls, 
62  Miss.  50. 

When  the  court  refused  to  allow  counsel 
to  ask  the  jury  on  their  voir  dire  as  to  their 
prejudice  against  corporations,  and  then 
stated  to  the  jury  that  if  any  of  them  had  a 
prejudice  against  corporations  which  would 


bias  them,  counsel  desired  them  to  leave  the 
box,  and,  no  reply  being  made,  they  were 
sworn  in  without  objection,  the  point  is 
waived.  Loeffler  v.  Keokuk  N.  L.  Packet  Co., 
7  Mo.  App.  185. 

One  of  the  jurors  testified  on  Wis  voir  dire 
that  he  was  a  consulting  engineer  of  defend- 
ant company,  but  he  was  not  shown  to  have 
been  a  regular  employe  or  salaried  officer  of 
defendant ;  and  he  and  another  juror  ad- 
mitted a  general  prejudice  against  actions 
for  damages,  of  which  this  was  one.  Held, 
that  the  evidence  was  not  sufficient  to  war- 
rant the  appellate  court  in  holding  erroneous 
the  rulings  of  the  trial  court  in  favor  of  the 
competency  of  both  jurors.  Coppersmith 
V.  Mound  City  R.  Co..  51  Mo.  App.  357. 

In  examining  a  juror  on  his  voir  dire,  it  . 
not  improper  to  ask  him  if  he  knows  any- 
thing about  the  facts  of  the  case,  or  if  he 
has  made  up  his  mind  about  the  case.  The 
examination  need  not  be  confined  to  the 
literal  language  of  the  statute,  but  may  ex- 
tend to  any  inquiry  as  to  the  bias  or  preju- 
dice relating  to  the  litigation,  as  well  as  to 
that  which  may  be  felt  toward  the  parties 
personally.  A  refusal  to  allow  such  exam- 
ination  is  cause  for  reversal.  Houston^'  T. 
C.  R.  Co.  V.  Terrell,  69  Tex.  650,  7  S.  W. 
Rep.  670.  —  Approving  State  v.  Mann,  83 
Mo.  589,  Distinguishing  Burrell  v.  State, 
18  Tex.  713  ;  Johnson  v.  State,  37  Tex.  758. 

V.  COKDVCT  OF  THE  TRIAL. 

I.  In  General. 

36.  Separate  trials.  —  Where  two  ac- 
tions are  brought  against  a  company,  grov  • 
ing  out  of  the  same  collision,  and  one  is  put 
on  trial  just  after  the  other,  it  is  not  error 
to  permit  the  jury  in  the  first  case  tried  to 
return  a  verdict  against  the  company,  and 
read  it  in  open  court  in  the  presence  of  the 
jury  empaneled  to  try  the  other  case.  Kan- 
sas City,  Ft.  S.  &*  M.  R.  Co.  v.  McDonald, 
51  Fed.  Rep.  178,4  U.  S.  App.  563,  2  C.  C. 
A.  153. 

In  an  action  to  recover  damages  occa- 
sioned by  negligently  setting  a  fire,  in  which 
action  a  partnership  or  an  association  of 
persons  who  were  engaged  in  operating  a 
railroad  in  connection  with  a  company  were 
made  defendants  jointly  with  the  company, 
it  is  not  prejudicial  error,  nor  an  abuse  of 
discretion,  for  the  trial  court  to  refuse  a 
separate  trial,  under  Kan.  Code,  §  268,  to 
the  persons  composing  the  partnership  or 
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association,  for  the  reason  that  a  different 
rule  of  evidence  applies  to  them  than  to  the 
railroad  company.  When  the  evidence  es* 
tablishing  the  origin  of  the  fire  and  the  cul- 
pai;le  negligence  of  the  parties  in  starting 
It  is  clear,  convincing,  and  undisputed,  and 
wiicn  the  defendants  below  make  no  effort 
Id  explain  or  dispute  it,  there  being  no  con- 
flict in  the  evidence,  there  is  no  room  for 
the  play  of  different  rules  as  to  the  burden 
of  pr<Jof.  Lafham  v.  Brown,  48  Kan.  190, 
29  I'tic.  Kep,  400. 

Mo.  Rev.  St.  §  3603  provides  that  where 
there  are  several  causes  of  action  united  in 
a  petition,  or  where  there  are  several  issues, 
and  the  court  shall  be  of  opinion  that  all  or 
any  of  them  shall  be  tried  separately  by  the 
court  or  jury,  it  may,  on  the  application  of 
either  party,  direct  separate  trials.  Held, 
that  this  leaves  the  question  to  the  sound 
discretion  of  the  trial  court,  whose  action 
cannot  be  properly  reviewed  on  appeal,  un- 
less it  plainly  appears  that  there  has  been 
an  abuse  of  the  discretion.  Hunt  v.  Mis- 
iouri  K.  Co.,  14  Mo.  App.  160 ;  reversid  on 
other  grounds  in  89  Mo.  607. 

Under  the  above  statute  where  a  passen- 
ger on  a  street-car  sues  both  the  company 
and  the  owner  of  a  derrick  placed  near  the 
track  against  which  the  car  ran,  causing  the 
injury  sued  for,  the  defendants  cannot  de- 
mand a  separate  trial.  Hunt  v.  Missouri  R. 
Co.,  14  Mo.  App.  160;  reversed  on  other 
grounds  in  89  Mo.  607. 

An  action  to  enforce  performance  by  de- 
fendant company  of  a  certain  by-law  passed 
by  plaintiff  village,  and  also  the  perform- 
ance of  a  duty  imposed  by  the  Railway  Act, 
came  on  for  trial  without  a  jury,  and  the 
trial  judge  decided  to  try  the  first  branch  of 
the  case  separately ;  and  after  hearing  evi- 
dence upon  it,  held  that  the  by-law  was  not 
binding  upon  defendant,  and  dismissed  the 
action  without  hearing  evidence  on  the 
second  branch.  Held,  that  rule  655  must 
be  read  in  conjunction  with  the  Judicature 
Act,  §  52.  subsec.  12  (R.  S.  O.  c.  44);  and 
this  case  was  not  one  calling  for  an  applica- 
tion of  the  rule  by  directing  separate  trials. 
Ft.  Erie  v.  Ft.  Erie  Ferry  R.  Co.,  13  Ont. 
Pr.  444. 

37.  Preference  on  the  calendar.— 
An  action  against  a  corporation  to  recover 
the  amount  of  interest  coupons  upon  bonds 
issued  by  another  similar  corporation,  based 
upon  an  agreement  between  the  two  com- 
panies, by  which  defendant  has  become  lia- 


ble for  their  payment,  it  not  an  action 
"  founded  upon  a  note  or  other  evidence  of 
debt,  for  the  absolute  payment  of  money," 
within  the  meaning  of  N.  Y.  Code  Civ. 
Pro.  §  791,  subsec.  8,  giving  to  such  an  ac- 
tion against  a  corporation  a  preference  upon 
the  calendar.  Polhemus  v.  Fitchburgh  R. 
Co.,  113  N.  V.  617,  meui.,  2  Silv.  App.  150, 
ao  A'.  E.  Rtp.  601,  21  N.  Y.  S.  R.  933. 

Nor  do  the  facts  upon  which  such  an  ac- 
tion is  based  furnish  a  reason  for  giving  to  it 
a  preference  by  the  court  in  the  exercise  of 
its  discretion  ;  plaintiff  stands  in  no  better 
position  than  ordinary  litigants.  Polhemus 
v.  Fitchburgh  R.  Co.,  113  A^.  Y.  617,  mem., 
2  Silv.  App.  150,  20  N.  E.  Rep.  601,  21  A'. 
Y.  S.  R.  933. 

38.  Allowing:  access  to  papers  in 
hands  of  adverse  party. — In  an  action 
against  a  company  for  damages  for  personal 
injuries,  it  is  proper  for  the  court  to  compel 
defendant's  counsel  to  deliver  to  plaintiff's 
counsel  a  bundle  of  papers  or  package  con- 
taining certain  written  statements  of  em- 
ployes of  defendant  in  relation  to  the  facts 
surrounding  the  occurrence  which  caused 
plaintiff's  injury,  where  it  appears  that  the 
bundle  was  in  the  court  room,  in  the  posses- 
sion of  defendant's  counsel,  and  that  plain- 
tiff's counsel  had  been  allowed  to  examine 
it  and  desired  to  use  it  as  a  foundation  to 
impeach  the  testimony  of  one  of  defend- 
ant's employes,  who  was  a  witness  for  de- 
fendant, and  who  had  made  a  statement 
which  was  at  variance  with  his  testimony. 
Freel  v.  Market  St.  Cable  R.  Co.,  97  Cal. 
40,  31  Pac.  Rep.  730. 

2.  Reception  of  Evidence.    View  by  Jury. 

30.  General  rules  as  to  admissi- 
bility of  evidence.  —  In  an  action  for 
damages  on  account  of  a  personal  injury, 
it  is  doubtful  whether  it  was  admissible  to 
prove  statements  of  plaintiff,  made  some 
months  after  the  accident,  to  show  that  he 
threatened  that,  if  he  did  not  get  better,  lie 
would  take  his  life,  and  that  he  contem- 
plated suicide.  But  where  the  admissibility 
of  evidence  is  doubtful,  the  rule  in  Georgia 
is  to  admit  it,  under  proper  instructions  to 
the  jury  to  consider  its  doubtful  competency 
as  a  circumstance  bearinp;  upon  its  credibil- 
ity in  estimating  the  effect  to  be  given  to  it. 
Central  R.  Co.  v.  Smith,  76  Ga.  209,  2  Am. 
St.  Rep.  31. 

The  court  admitted  what  a  witness  at  the 
time  said  to  defendant's  flagman,  and  then 
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excluded  the  flagman'i  reply.    Held,  error. 
Chicag.\R.  I.  **  P-  K.  Co.  v.  Eininger,  114 

///.  79.  29  N,  E.  Rep.  196. 

Evidence  which  is  competent  and  admis- 
sible for  any  purpose  cannot  be  rejected 
because  it  is  liable  to  be  considered  by  the 
jury  for  an  improper  purpose.  To  avoid 
this,  however,  tiic  party  objecting  to  its 
introduction  should  ask  an  instruction  lim- 
iting its  effect  to  the  legitimate  purpose. 
Allison  V.  Chicago  &*  N.  IV.  R.  Co.,  42 
Iowa  274. 

After  permitting  a  witness  for  plaintiff  to 
answer  a  question  of  doubtful  competency, 
as  calling  for  opinion  evidence,  the  court 
should  not  exclude  the  answer  of  a  witness 
for  defendant  to  practically  the  same  ques- 
tion.    KdUy  V.  Detroit,  L.  <S-  A^.  R.  Co.,  80 

Mich.  237,  45  ^-  "^-  i^'P-  90- 

Where  a  company  is  cliargel  with  negli- 
gence in  not  providing  a  suflicient  culvert 
for  the  escape  of  water,  it  is  not  reversible 
error  to  exclude  evidence  that  the  engineer 
who  had  charge  of  the  construction  of  the 
road  was  competent  and  skilful,  where  other 
witnesses  had  already  testified  that  the  road 
was  in  all  respects  properly  constructed. 
McPherson  v.  St.  Louis,  I.  M.  &*  S.  R.  Co., 
97  Mo.  253,  10  S.   \V.  Ref>.  846. 

Where  the  opposite  party  consents  to  the 
reading  of  the  testimony  of  witnesses  taken 
at  a  former  trial,  the  party  is  not  re- 
stricted to  the  direct  examination,  nor  need 
he  read  the  whole  of  the  examination ;  but 
the  whole  of  the  testimony,  so  far  as  rele- 
vant, is  open  to  both  parties,  and  they  can 
read  that  which  they  see  fit.  Ainley  v. 
Manhattan  R.  Co.,  47  J  I'm  206,  13  ^V.    1'. 

S.  R.  557- 

Where  the  action  is  against  a  company 
for  negligently  causing  death,  evidence 
taken  at  the  inquest  is  incompetent ;  and  it 
is  not  made  competent  because  it  was  intro- 
duced without  objection  at  a  former  trial. 
A  new  trial  should  be  conducted  as  if  there 
had  been  no  previous  trial.  Petrie  v.  CO' 
lumbia  6-  G.  R.  O..  35  Am.  6-  Eng.  R.  Cat. 
430,  29  So.  Car.  303,  7  S.  E.  Rep.  515. 

In  a  suit  for  damages  against  a  company 
defendant  pleaded  a  release  which  was  pro- 
duced upon  the  trial.  Plaintiff  replied  that 
it  had  been  obtained  from  him  when  he  was 
too  drunk  to  know  what  he  was  doing,  and 
without  his  having  opportunity  of  knowing 
its  contents.  On  the  trial  it  was  shown 
that  the  release  was  signed  after  delibera- 
tion and  when  plaintiff  was  apparently  sober, 


he  not  denying  his  signature,  but  teitifying 
that  he  did  not  remember  signing  it.  Held, 
error  to  submit  to  the  jury  the  replication 
of  drunkenness  or  of  plaintiff's  signing  the 
release  without  an  opportunity  to  under- 
stand Its  terms.  Houston  &*  T.  C.  R.  Co.  v. 
Tierney,  72  Tex.  312,  12  5.  W.  Rep.  586. 

It  is  error  for  the  court  to  exclude  plain- 
tiff's material  and  relevant  evidence,  though 
it  considers  no  case  of  negligence  made  out, 
unless  defendant  admits  the  truth  of  the 
propositions  sought  to  be  established  by 
that  evidence.  Roberts  v.  Ale.xandria  <S-  F, 
R.  Co.,  83  I'a.  312,  2  S.  E.  Rep.  518. 

40.  Oft'ers  of  proof.  —  An  error  as- 
signed that  the  court  refused  to  permit  a 
conductor  to  prove  that  he  would  not  have 
put  appellant  olT  the  train  if  he  had  known 
he  could  not  walk  cannot  be  considered, 
because  appellant  failed  to  make  any  avowal 
that  the  witness  would  so  testify.  For  the 
same  reason  the  error  assigned  that  the 
court  refused  to  permit  appellant  to  prove 
that  he  was  a  dissipated  man  will  not  be 
considered.  Louisville,  C.  &*  L.  R.  Co.  v. 
Sullivan,  i6  Am.  &*  Eng.  R.  Cas.  390,  81 
A>.  624. 

Plaintiff  in  a  suit  for  personal  injury  was 
allowed  to  show  that  after  the  injury  he 
was  refused  work  by  defendant,  plaintiff 
claiming  at  the  time  that  he  would  follow 
it  up  by  testimony  showing  that  it  was  on 
account  of  his  injury  that  he  was  refused 
work,  but  he  failed  so  to  follow  up  the 
testimony.  Held,  that  the  admission  of 
the  testimony,  or  the  failure  afterwards  to 
exclude  it,  was  error.  Harrison  v.  Denver 
^  R.  G.  If.  R.  Co.,  7  Utah  523,  27  Pac. 
Rep.  728. 

41.  Part  of  a  transaction  or  docii- 
niont  Iiaviiig  been  introduced,  the 
adverse  party  may  show  the  whole 
of  it. — Where  a  special  written  contract  is 
set  up  in  defense,  the  execution  of  which  is 
claimed  to  have  been  fraudulently  obtained, 
and  defendant  proves  by  his  agent  what 
was  said  and  done  at  the  time  it  was  signed, 
it  is  error  to  refuse  to  allow  plaintiff,  in  re- 
buttal, to  give  his  version  of  the  same 
matters.  Black  v.  Wabash,  St.  L.  &• 
P.  R.  Co.,  2$  Am.  &*  Eng.  R.  Cas.  388,  iii 
///.  35'. 

A  party  reading  part  of  a  statement  or 
correspondence  cannot  be  compelled  by  his 
adversary  to  read  it  all.  The  opposite  party 
may,  if  lie  desires  so  to  do,  himself  read  so 
much  of  the  remainder  as  tends  to  qualify  or 
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explain  what  his  adversary  has  read.  Par- 
mtnttr  v.  Boston.  H.  T.  <S-  W.  R.  Co.,  37 
Hun  f  y.  Y.)  354. 

42.  Evidoiic'o  that  appeals  to  the 

senses.— Where  plaintifl  sues  foi  injuries 
to  his  eye,  caused  by  being  struck  with  a 
piece  of  hot  ceil  or  cliniter  from  defendant's 
engine,  an  objection  to  the  use  of  a  skull  to 
explain  to  the  jury  the  nature  of  the  plain- 
tiff's injuries  is  not  well  taken.  It  rested  in 
the  discretion  of  the  trial  judge.  McNaier 
V.  Manhattan  R.  Co..  22  A^.  Y.  S.  !.  840.  51 
Nun  644,  mew.,  4  A'.  Y.  Supp.  310 ;  affirmtd 
in  123  A'.  1'.  664,  vtem.,  34  A^.  Y.  S.  R.  loio, 
mem.,  26  A^.  E.  Rep.  750,  mem. 

Nor  is  an  objection  to  the  exhibition  of  the 
surgical  instruments  by  which  the  opera- 
tion was  performed  valid.  McNaier  v.  Man- 
hattan  R.  Co.,  22  A^,  Y.  S.  R.  840.  51  Hun 
644,  mem.,  4  A'.  Y.  Supp.  310;  affirmed  in 
123  A'^.  Y.  664,  mem.,  34  A'.  Y.  S.  R.  loio, 
mem.,  26  N.  E.  Rep.  750,  mem. 

43.  Experiments  in  presence  of 
the  Jury. — In  an  action  against  a  com- 
pany for  damages  for  the  burning  of  a  lum- 
ber yard,  alleged  to  have  been  set  on  fire 
by  sparks  from  defendant's  engine,  it  was 
pleaded  that  the  engine  was  fed  with  coal, 
and  emitted  sparks  only  when  steam  was 
used,  and  that  for  some  distance  from  the 
yard  the  grade  was  such  that  steam  was  not 
used  ;  during  the  trial,  the  jury,  by  consent 
of  the  parties,  inspected  the  ground,  and 
the  possibility  of  running  a  train  as  alleged 
was  practically  demonstrated.  Held,  that 
the  experiment  was  without  prejudice  to 
plaintifT.  Stockwellv.  Chicago,  C.&'D.  R. 
Co.,  43  Iowa  470. 

It  is  not  error  for  the  trial  court  to  refuse 
an  application  to  allow  the  jury  to  witness 
experiments  with  cars  upon  a  railway  track 
outside  the  court  room,  as  bearing  on  the 
question  of  the  practicability  of  an  alleged 
collision.  Smith  v.  St.  Paul  City  R.  Co.,  16 
Am.  &•  JCnif.  R.  Cas.  310,  32  JIfinn.  i,  50 
Am.  Rep.  550,  18  A^.   Jl'.  Rep.  827. 

44.  Exliibition  of  wound  or  por- 
forniancu  of  pliysicsil  sict  by  plain- 
tiff.*— It  is  not  a  material  error  to  permit 
plaintifl  in  tiie  course  of  his  testimony  to 
exhibit  his  injured  hand  to  tlic  jury.  In- 
diana Car  Co.  V.  Parker,  100  Ind.  181. 

In  an  action  for  personal  injuiies  tne 
court  has  the  power,  in  a  proper  case,  and 

•Action  for  injury  to  passenger.  Exhibiting 
injured  parts  at  trial,  see  33  Am.  &  Enu.  R. 
Cas.  532,  abstr. 

8  D.  R.  D.— 2 


under  proper  cir  .:umatances,  to  require  plain- 
tiff to  perform  a  physical  act  in  presenc?  o 
the  jury,  such  as  walking  across  the  court 
room,  that  will  show  the  nature  and  extent 
of  his  injuries.  But  the  propriety  of  doing 
so  in  a  given  case  rests  largely  in  the  dis- 
cretion of  the  trial  court.  Hatfield  v.  St.  Paul 
&*  D.  R.  Co.,  18  Am.  &*  Eng.  R.  Cas.  292,  33 
Minn.  130,  ^^Am.  Rep.  14, 22  A^.  W.  Rep.  176. 

In  an  action  against  a  company  for  a  per- 
sonal injury,  based  upon  negligence,  the  trial 
judge  may  permit  plaintifT  to  exhibit  the  in- 
jured limb  to  the  jury.  Looram  v.  Second 
Ave.  R.  Co.,  \\  N.  Y.  S.  R.  65a.  —  Quot- 
ing Mulhado  v.  Brooklyn  City  R.  Co.,  30 
N.  Y.  370. 

45.  View  of  locus  in  quo  by  jury- 
Discretion  of  court. — Plaintiff  was  run 
over  or  igainst  by  defendant's  locomotive 
hauling  .1  freight  train,  and  his  arm  broken 
at  the  elbow.  PlaintifT  said  that  he  was  en- 
deavoring to  step  off  the  track  when  struck 
by  the  engine.  Defendant  contended  that 
plaintiff  was  drunk,  lying  with  his  head  on 
the  rail,  and  his  arm  near  or  on  the  rail, 
his  limbs  extending  outwardly  from  the 
roadbed.  Against  defendant's  objection, 
the  judge  allowed  the  jury  to  go  from  the 
court  room  to  examine  a  railway  engine. 
He/d,  that  there  was  no  error  that  would 
vitiate  a  verdict  for  plaintiff.  Owens  v. 
Missouri  Pac.  R.  Co.,  38  Fed.  Rep,  571. 

Where  the  action  is  for  flooding  lands  and 
damaging  growing  crops,  it  is  a  matter  of 
discretion  to  be  determined  by  the  trial 
court  whether  the  jury  shall  be  allowed  to 
view  the  premises,  in  charge  of  an  officer ; 
and  a  refusal  is  not  error  where  the  discre- 
tion is  not  abused.  St.  Louis,  A.  &•  T.  H. 
R.  Co.  V.  Claunch,  41  ///.  App.  592. 

The  granting  of  a  motion  in  a  negligence 
case  that  the  jury  view  the  premises  where 
the  accident  occurred  is  within  the  discre- 
tion of  the  court,  which  is  not  abused  by  the 
denial  of  such  motion  where  the  trial  is  had 
two  years  after  the  accident,  and  the  testi- 
mony shows  that  the  condition  of  the  prem- 
ises is  changed.  Stewart  v.  Cincinnati,  W. 
&>  M.  R.  Co.,  49  Atn.  6-  Eug.  R.  Cas.  456,  89 
Mich.  315,  10  N,  IV.  Rep.  i^z;  former  ap- 
peal 80  Mich.  166,  44  A^.   IV.  Rep.  1 1 16. 

The  granting  or  refusing  an  application 
for  the  jury  to  view  the  premises  which  are 
the  subject  of  injury  or  accident  lies  within 
the  sound  discretion  of  the  judge.  Jenkim 
V.  Wilmington  &*  IV.  R.  Co.,  no  A'^.  Car. 
438,  155.  E.Rep.  IQI. 
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P>«intifT  lued  (or  damag/t  for  overflowing 
his  land  by  reason  of  obstructing  a  creek  by 
a  brid^je,  and  obtained  a  verdict  which  was 
set  aside  by  the  trial  court  as  against  the 
weight  of  evidence.  It  appeared  that  the 
jury  were  allowed  to  view  ilie  place,  but 
this  was  lon^'  after  the  injury,  and  was  not 
for  the  purpose  of  enablinjj  them  to  deter- 
mine the  amount  of  damages,  but  only  that 
they  might  understand  the  situation.  Plain- 
tiff  insisted  that  as  the  jury  saw  the  prem- 
ises they  had  evidence  before  tiiem  not 
before  the  court,  and  therefore  the  verdict 
should  be  final.  Held,  that  such  objection 
was  not  well  taken,  where  the  verdict  was 
not  set  aside  for  excessive  damages.  Peck 
V.  Fonda,  J.  &•  G.  K.  Co.,  25  A'.  Y.  S.  R. 
95,  53  Hun  634,  tneiii.,  3  Silv.  Sup.  Cl.  10,  6 

A^.  y.  .suf>f>.  379. 

In  an  action  for  work  and  labor,  brought 
by  a  railroad  contractor  against  a  company 
plaintifl  offered  evidence  lending  to  show 
that  a  certain  excavation  which  was  a  part 
of  the  work  was  of  solid  rock.  Defendant, 
having  olTered  evidence  tending  to  show 
the  contrary,  moved  tlie  court  to  have  the 
jury  view  the  premises,  they  being  about 
thirty  miles  o(T,  on  the  line  of  the  road, 
and  offered  to  send  the  jury  on  a  train  of 
the  company  and  to  defray  the  expenses. 
The  court  having  overruled  the  motion, 
the  appellate  court  cannot  say  that  the 
court  below  erred  unless  it  appears  from 
the  record  that  a  view  was  necessary  to  a 
just  decision  ;  and  tliat  does  not  so  appear. 
Baltimore  <5-  O.  R.  Co.  v.  Polly,  14  Gratt. 
( Va.)  447. 

40.  Tiaie  of  the  view. — In  an  action 
against  a  cotnpaiiy  for  injuring  a  boy  at  a 
street  crossing,  ilie  court  refused  to  allow 
the  jury  to  examine  tlie  premises  in  person 
until  after  the  evidence  closed,  a  request 
having  been  made  to  allow  them  to  do  so 
before  tlie  evidence  closed.  The  evidence 
in  the  case  fully  described  the  premises  and 
was  sufficient  clearly  to  establish  negligence 
on  the  part  of  the  company.  Held,  no 
grounds  for  reversal.  Kentucky  C.  R.  Co.  v. 
Smith.  93  Ky.  449,  20  S.  IV.  Rep.  392. 

Under  Ky.  Civ.  Code,  §  318,  empowering 
the  courts  to  allow  the  jury  to  view  prem- 
ises in  person,  the  court  may,  in  an  action  for 
killing  a  person  at  a  street  crossing,  permit 
the  jury  to  go  upon  the  premises  after  they 
have  retired  to  their  room  to  consider  their 
verdict,  section  321  permitting  juries  to 
return  into  court  upon  a  disagreement  as 


to  any  part  of  the  testimony,  so  as  to  be 
further  instructed  and  be  satisfied  thereon, 
Louisville,  N.  A.  4-  C.  R.  Co.  v.  Schick,  94 
A>.  191,  21  S.  ly.  Rep.  1036. 

47.  Conduct  of  the  view.  —  A  view 
of  the  premses  was  otdered  and  taken. 
At  the  time  iVf  jury  were  upon  the  ground, 
cars  had  been  placed  upon  the  track  with 
a  view  of  representing  the  situation  as  it 
was  when  the  accident  occurred.  Plaintiff 
sought  to  prove  by  the  officer  in  charge  of 
the  jury  that  the  cars  were  not  the  same, 
and  that  their  situation  was  different  from 
what  it  was  at  the  time  of  the  accident. 
Held,  that  plaintiff  might  competently  do 
so.  Close  V.  Lake  Shore  &*  M.  S.  R.  Co.,  37 
Am.  &-  Eng.  R.  Cas.  522,  73  Mich.  647.  41 
A^.   IV.  Rep.  828. 

In  an  action  against  an  elevated  railroad 
to  recover  damages  to  abutting  property, 
the  court  instructed  the  jury  that  they 
might  take  a  short  recess  and  view  the 
premises,  but  that  they  must  all  go  together. 
They  did  not  return  promptly,  and  it  ap- 
peared that  the  court's  instruction  had  not 
been  understood  and  that  only  five  of  the 
jurors  went  upon  the  premises,  and  that 
they  entered  a  building  thereon  and  each 
drank  a  glass  of  beer.  After  being  repri- 
manded by  the  court  the  tiial  proceeded 
and  a  verdict  was  returned  for  defendant. 
Held,  that  the  parties  must  be  deemed  to 
have  waived  the  objections  to  the  miscon- 
duct of  the  jurors.  Moore  v.  New  York  El. 
R.  Co.,  15  Daly  506,  8  A^.  Y.  Supp.  329,  29 
A'  Y.  S.  R.  146,  18  Civ.  Pro.  146,  24  A/>1>.  N. 
Cas.  77.— Quoting  Paulitsch  v.  New  York 
C.  &  H.  R.  R,  Co..  18  J.  &  S.  (N.  Y.)  241. 

48.  Reference  to  the  view  in 
charge  of  court. — The  purpose  for  which 
a  jury  may  be  permitted  to  view  an  object 
which  is  the  subject  of  testimony  in  a  cause 
is  to  enable  them  better  to  understand  the 
testimony  of  witnesses  respecting  sucli  ob- 
ject, and  thereby  assist  them  more  intelli- 
gently to  apply  the  same  ;  and  an  instruction 
which  permits  them  to  give  weight  to  their 
own  observations  of  such  object,  as  evidence 
upon  which  to  determine,  in  connection 
with  tlie  testimony,  the  issues  in  the  cause, 
is  erroneous.  Morrison  v.  Burlington,  C. 
R.  &*  N.  R.  Co.,  84  Iowa  663,  51  A'.  IV. 
Rep.  75. 

Where  a  jury  have  viewed  the  scene  of  an 
accident  it  is  not  improper  for  the  court  to 
say  in  the  charge  that  the  jury  have  the  aid 
of  their  own  observations  "  to  supplement 
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the  testimony  of  the  witnesses."  f/<tfn  v. 
Delaware  &*  H.  Canal  Co.,  58  Am.  &» 
Efii^.A'.  Cas.  520,  155  Pa.  St.  548,  26  All. 

litp.  757. 

Wlien  the  jury  have  been  properly  per- 
mitted to  view  the  premises  in  dispute,  it  is 
not  improper  to  refuse  a  request  which  re- 
quires the  court  to  instruct  the  jury  that 
"  tliey  are  not  to  taite  into  consideration 
anytiiing  tliey  saw  or  any  impression  they 
received  at  tlie  view  of  the  premises,  in  de- 
termining the  rigiits  rf  the  parties  to  tliis 
suit."  Fox  V.  Baltimore  <S-  O.  li.  Co.,i\  W. 
Fit.  466.  12  S.E.  lief>.  7S7- 

4!>.  Evidence  in  re!)nttal.— Where 
defendant  produced  a  witness  who  gave 
expert  evidence  upon  the  result  of  an  ex- 
amination of  the  heel  of  the  boot  worn  by 
the  deceased  at  the  time  of  the  accident,  it 
was  proper  for  the  court  to  permit  plaintiff 
to  introduce  a  shoeniai<er  as  a  witness  in 
rebuttal  on  tliis  question.  Lake  Erie  &* 
IV.  K.  Co.  v  Mue:g,  132  /;/(/.  168,  31  N. 
E.  Hep.  564. — Distinguishing  Doyle  v.  St. 
Paul,  M.  &  M.  R.  Co..  42  Minn.  79. 

50.  or  reply.  —  A  company    was 

sued  for  negligence  in  the  construction  of  ? 
bridge  which,  being  undermined  by  a  flood 
fell  under  the  train  in  which  plaintilT's  in- 
testate was  being  carried.  I'laintifl,  in 
opening,  gave  direct  evidence  of  faults  and 
negligence  in  the  construction  of  the  bridge; 
that  the  injury  occurred  by  reason  of  the 
washing  away  of  an  embankment  forming 
the  eastern  approach  to  the  bridge;  that 
tiiis  embankment  had  been  carried  out  from 
tlie  eastern  bank  into  tlic  deepest  part  of 
the  channel ;  tliat  it  was  composed  of  light 
and  unsubstantial  material,  liable  to  yield 
to  the  action  of  water;  that  at  the  time  of 
the  construction  of  the  bridge  tliere  existed 
indications  of  a  previous  flow  of  water 
there,  and  that  the  attention  of  the  en- 
gineers had  been  called  to  these  circum- 
stances. After  defendant  had  closed  his 
evidence,  which  was  directed  to  show, 
«niong  other  things,  that  no  such  indica- 
tions of  a  previous  flow  existed  at  the  time 
of  the  construction  of  the  bridge  or  after- 
wards, plaintiff  was  permitted  to  call  a 
witness  to  show  tiiat  at  the  time  of  the 
construction  of  the  bridge  there  were  sap- 
lings growing  upon  the  'ow  ground  in  tlie 
immediate  vicinity  of  the  bridge,  and  that 
these  saplings  bore  water-marks  to  tlie  dis- 
tance of  two  or  three  feet  from  the  ground. 
Held,  to  be  within  the  discretion  of  the 


court.  Kansas  Pac.  R.  Co.  v.  Miller,  2  Colo. 
442,  20  Am.  Ey.  Rep.  24$. 

Whei  ?  the  action  is  for  negligently  causing 
death,  and  defendant  company  pleads  only 
the  general  .isue,  and  plaintiff  has  made  a 
prima  faci:  case,  and  defendant  has  intro- 
duced rvidence  tending  to  show  that  it  ex- 
ercised due  diligence,  but  does  not  attempt 
to  show  contributory  negligence,  the  plaintiff 
is  then  entitled  to  reply  to  the  defendant's 
theory  of  the  case  by  additional  evidence 
that  the  defense  is  not  true.  Central  R.  &* 
B.  Co.  V.  Nash,  81  Ga.  580,  7  5.  E.  Rep.  808. 

Evidence  offered  by  plaintiff  in  reply, 
relating  to  the  degree  of  plaintiff's  injury, 
and  a  part  of  his  case,  and  not  .lirectly  con- 
tradicting any  of  the  testimony  introduced 
by  defendant,  is  admissible  only  in  the  dis- 
cretion of  the  judge,  and  no  exception  can 
be  sustained  to  its  exclusion.  Wallace  v. 
Taunton  St.  R.  Co.,  119  Mass.  91. 

In  an  action  for  damages  sustained  in 
alighting  from  a  train,  defendant  gave  evi- 
dence that  the  train  was  in  motion  when 
plaintiff  was  alighting.  Plaintiflf,  in  reply, 
desired  to  contradict  this  evide.ice.  There 
was  a  dispute  as  to  whether  plaintiff's  wit- 
nesses had  touched  upon  the  point  in  mak- 
ing the  case.  Heltl,  that  the  evidence  was 
properly  excluded,  because  the  fact  that  the 
train  had  stopped  was  a  necessary  part  of 
plaintiff's  case,  and  if  omitted  could  not  be 
given  in  reply.  Harvey  v.  Canadian  Pac. 
R.  Co.,  3  Man.  266 

51.  Striking  ont  evidence. — Though 
evidence  improperly  admitted,  which  was 
calculated  to  arouse  the  feelinL;s  of  the 
jury  against  the  party  ojjposing  him  who 
offered  it,  may  afterwards  be  withdrawn  and 
the  jury  told  not  to  regard  it,  its  impression 
is  not  easily  effaced  or  its  influence  calcu- 
lated, and  its  admission  is  ground  for  re- 
versal. Gulf,  C.  (S~»  S.  F.  R.  Co.  v.  Levy, 
12  Am.  &*  Eng.  R.  Cas.  90,  96,  59  7V.r.  542, 
46  Am.  Rep.  269. 


Objections  and  Exceptions, 
to  Evidence. 


Demurrer 


52.  Necessity  of  objection.  —  Al- 
though a  declaration  may  allege  certain 
specifications  of  negligence  by  the  servants 
of  a  company,  yet  if  proof  showing  acts  out- 
side of  those  alleged  be  allowed  to  go  to  the 
jury  without  any  objection,  and  without  any 
motion  to  rule  it  out,  semble  that  plaintiff 
should  not  be  held  strictly  to  the  allegata 
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by  the  charge.    Savannah,  F.  4-  IV,  R.  Co. 
V.  Barbtr,  71  Ga.  644. 

An  act  of  negliRcnce  not  alleged  in  the 
compliiint  will  be  considered  where  teiti- 
mony  upon  the  point  is  introduced  without 
objection.  Jhirber  v.  Eichmoml  &*  1>.  A'. 
Co.,  34  So.  Car.  444.  13  S.  E.  Rep.  630.— 
DisriNOuisHiNO  Fell  v.  Richmond  &  D. 
K.  Co.,  33  So.  C;ir.  198. 

5:J.  Time  to  alij(i(;t  to  (»vl«l«Miofi.— 
The  objection  that  a  letter-press  copy  of  the 
report  of  a  railroad  accident  and  not  the 
original  was  ollered  in  evidence  should  have 
been  made  ulien  the  evidence  was  offered. 
O'Hari  V.  Cliica>;o  &•  A.  U.  Co.,  95  Mo.  662, 
15  ff  W/.  Jf,-/>.  4^7,  9  5.   tf.  Rep.  23. 

That  the  .inswcr  to  a  {piestiDn,  proper  in 
itself,  is  sliown  to  l)e  an  opinion  of  a  witness 
not  an  expert  as  to  the  matter  inquired 
about  is  no  ground  for  ruling  out  the  ques- 
tion before  it  is  answered.  The  proper 
practice  is  to  move  the  exclusion  of  the 
answer,  if  its  objectionable  character  is 
not  (Icvc'loped  until  cr(JSs-exainination,  Ft. 
Worth  &^  D.  C.  R.  Co.  v.  Ho^'sett,  67  Tex. 
685.  4  6^   IV.  Rep.  365. 

Where  a  physician  has  testified,  without 
objection  by  defendant,  that  plaintiff  had 
assured  him  that  he  had  never  suffered  with 
sore  eyes  or  been  injured  in  his  eyes,  a  di- 
rection to  the  jury  not  to  consider  the  evi- 
dence of  symptoms  of  injury  merely  stated 
by  plaintiff  to  his  physician  is  properly 
refused,  the  objection  having  been  taken 
too  iiit<!.  Missouri  I'ac.  R.  Co.  v.  Mitcliell, 
41  Am.  L.--»  £■«!,'.  A'.  Cas.  224,75  ZV.r.  77,  12 
S.  \V.  Rep.  810. 

54.  I>«'liiiit«'iii>s8  aiul  certainty  uf 
objections. —  Where  there  is  a  variance 
between  the  allegations  and  the  proof  as  to 
the  place  where  an  injury  was  indicted,  the 
attention  of  the  court  should  he  called  to 
it,  so  as  to  afford  an  opportunity  to  obviate 
the  objection  by  amendment  of  the  declara- 
tion. It  is  not  sullicieiit  to  stale  thai  the 
proof  varies  from  the  declaration.  The 
party  should  point  out  in  what  the  variance 
consists.  Luke  Shore  &•  M.  S.  R.  Co.  v. 
Ward,  13s  ///.  511,  26  A'.  E.  Rep.  520; 
affirming  35  III.  App.  423. 

Where  the  trial  court  does  not  know,  from 
a  question  of  a  general  character  calling  for 
the  repetition  of  a  conversation  with  an 
engineer  at  a  station  seven  miles  from  the 
scene  of  the  accident,  whether  the  answer 
of  the  witness  will  or  will  not  be  competent 
evidence,  it   is  not  error  to   overrule   an 


objection  to  the  question  based  on  the 
ground  that  the  conversation  "was  irrele- 
vant and  immaterial  and  not  connected 
with  anything  that  occurred  at  the  acci* 
dent."  If  the  answer  is  not  competent, 
error  may  be  predicated  upon  a  refusal  to 
strike  it  out.  Louisville,  N.  A.  Gt*  C.  R.  Co.  v. 
Jones,  28  Am.  4-  Eng.  R.  Cas.  170,  108  Ind. 
551,  9  A^.  E.  Rip.  476. 

Where  the  testimony  of  a  witness  related 
to  actions  he  iiad  taken  and  statements  he 
had  made  as  attorney  for  defendants,  and 
to  the  authority  under  which  he  acted,  and  it 
did  not  ap|)ear  that  he  testified  to  any  privi- 
leged communication,  while  some  of  his 
statements  tended  to  show  an  admission  that 
a  certain  crossing  should  be  a  bridge,  and 
that  the  receiver  had  funds  in  his  possession 
which  he  declined  to  use  in  making  the  cross- 
ing, on  the  ground  that  he  thought  the  rights 
of'tlie  city  were  inferior  to  those  of  others, 
an  objection  to  such  testimony  which  did 
not  specify  the  parts  which  it  was  claimed 
should  be  excluded,  but  was  directed  to  all 
of  it,  some  of  the  evidence  1  eing  material 
and  competent,  was  properly  overruled. 
/•■/.  Dodge  V.  Minneapolis  &*  St.  L.  R.  Co.,  55 
Am.  &•  Eng.  R.  Cas.  58,  87  /owa  389,  54  N, 
ff.  Re/>.  243. 

In  an  action  by  the  assignee  of  a  subscrip- 
tion for  stock  to  recover  the  amount  of  the 
subscription,  the  declaration  alleged  the 
consolidation  of  the  company  in  which  the 
slock  was  t.iken,  and  plaintiff  sought  to 
introiliict-  in  evidence  the  articles  of  the 
original  and  the  consolidated  companies. 
J/i/(i,  that  the  objection  that  they  were 
"  incompetent,  irrelevant,  and  immaterial  " 
was  not  siilliciently  specific.  Rodgers  v. 
Welh,  44  Mich.  411,6  A'.   W.  Rep.  860. 

An  objection  that  a  witness's  answer  to  a 
question  is  irrelevant  must  be  so  expressed 
as  to  point  to  the  particular  answer,  not 
to  the  whole  of  his  testimony.  Wilson 
V.  Nelv  York  C.  R.  Co.,  4  A6d.  App.  Dec. 
(;V.   K.)6iS,  3  A'o'«38i. 

55.  General  objections.— In  an  action 
for  damages  from  fire  caused  by  sparks 
from  a  locomotive,  a  witness  for  plaintiff 
testified  that  a  former  fiie  had  occurred. 
He  was  then  asked  if  he  knew  of  any  fire 
that  occurred  between  the  two.  Defendant 
objected,  as  irrelevant  and  immaterial  and 
too  remote.  Htld,  that  the  objection  was 
tof)  gene, a!  and  was  properly  overruled. 
Steele  v.  Pacific  Coast  R.  Co..  32  Am.  &*  Eng. 
R.  Cas.  333,  74  Cal.  323,  15  Pac.  Rep.  851. 
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Where  the  testimony  of  an  expert  \vitnes«i 
is  deemed  objecti(»nable  because  it  does  not 
appear  tiiat  he  was  sutriciently  qualified  to 
testify  as  an  expert,  an  objection  to  such 
testimony  because  "  incompetent  and  im- 
pniper"  is  too  general.  Schltretk  V.Mis- 
souri Fac.  A'.  Co.,  115  A/o.  87.  21  5.  H^. 
Rep.  iiio.  —  DiSTiN(iuisHiNU  Senn  v. 
Southern  R.  Co.,  108  Mo.  142;  Alcorn  v. 
Cliicago  &  A.  R.  Co.,  108  Mo.  81. 

Wiicre  llie  evidence  called  for  is  relevant, 
a  general  objection  to  a  question  is  not 
good  as  to  the  competency  of  the  witness 
or  the  form  of  the  question.  New  J er sty 
Stiamboiit  Co.  v.  Mayor,  etc.,  of  N.  Y.,  2 
Si/v.  App.  23,  109  A'.  K.  621,  intm.,  15  A'.  E. 
Rip.  877,  14  A^.  Y.  S.  R.  57;  ,iffirtninj^  39 
llun  657,  titiDi, 

A  real-estate  expert  was  allowed  to  testify 
that  the  physical  elTect  of  the  railroad  upon 
plaintiff's  premises  was  to  lessen  the 
rental  value.  Defendant  objected  to  the 
evidence  as  not  within  the  cogni/.ancc  of  the 
witness  as  an  expert.  The  court  replied : 
"  I  will  allow  it  and  give  yon  an  exception," 
and  counsel  said  :  "  We  note  an  exception 
to  it."  Held,  that  as  the  evidence  was 
illegal,  its  incompetence  incapable  of 
remedy,  and  the  court  assumed  to  appre- 
hend the  point  of  the  objection,  the  general 
objection  was  sulTicient  to  raise  tlie  question 
of  error.  lilutn  v.  Manhattan  N.  Co.,  I 
Misc.  119,  48  A',  V.  S.  K.  680,  20  A^.  Y. 
Supp.  722. 

5<».  Waiver  of  objttctiuns.— PlaintifT, 
in  an  action  for  personal  injury,  proved 
that  the  profits  of  her  business,  which  she 
was  disabled  from  attending  to,  were  S'oo  a 
month,  including  her  charges  for  certain 
medical  services,  which  charges  were  ex- 
cluded on  defendant's  motion.  Held,  that 
if  this  left  an  uncertainty  as  to  the  profits 
exclusive  of  the  medical  charges,  defendant 
could  not  be  heard  to  complain  on  tliat 
ground  when  it  might  have  obviated  the 
objection  by  proof,  but  did  not.  Chicago  W. 
D.  R.  Co.  V.  Lambert,  119  ///.  255,  10  A^.  E. 
Rep.  219;  affirming  20  III.  App.  654. 

In  an  action  for  injuries  occasioned  to  a 
brakeman,  an  exception  to  the  admission  of 
evidence  that  the  platform  by  the  track  .vas 
a  proper  place  for  plaintiff  to  run  upon  was 
waived  l)y  defendant's  counsel  staling  in 
his  closing  argument  that  he  would  not 
contend  that  the  lioxing  or  plankmg  was 
not  a  place  where  hrakemcn  were  likely  to 
run  in  the  |)erfor;uancc  of  their  duties,  or 


that  it  was  not  convenient  for  them  to  run 
there,  or  that  defendant  had  not  reason  to 
contemplate  that  the  brakemen  would  so 
use  it.  Sweat  v.  Roston  &^  A.  R.  Co.,  156 
Mass.  284,  31  A'.  E.  Rep.  296 

Defendant  waives  objection  to  the  court's 
overruling  an  instruction  in  the  nature  of  a 
demurrer  to  plaintiff's  evidence  by  after- 
wards introducing  evidence  in  its  own  be- 
half. Ni/z  V.  Missouri  Pac.  R,  Co.,  101  Mo. 
36,  135.  W.  Ri-p.  94r>. 

In  an  action  by  a  princip.il  ag.cin-jt  his 
agent,  charging  violations  of  a  ps-.ol  con- 
trait,  plaintiff,  without  objection  from  de» 
fendant,  introduced  in  evidence  a  bond 
executed  by  such  agent  prior  to  the  alleged 
bre.ichcs,  conditioned  for  the  faithful  per- 
formance of  his  duties  as  such  agent. 
llild,  that  defendant  had  waived  the  right 
afterwards  to  make  the  objection  that  there 
was  a  variance  between  the  pleadings  and 
the  facts  proven.  (Mclver,  A. J.,  dissent  ini,'.) 
South  Carolina  R,  Co.  v.  Barrett,  12  .SV;. 
Car.  173. 

To  an  objection  to  the  relevancy  of  cer- 
tain evidence  introduced  by  plaintiff  the 
court  stated  that  it  would  entertain  a  mo- 
tion to  exclude  it  later  on.  No  exception 
was  taken  to  the  court's  action,  nor  was  its 
attention  again  called  to  the  matter  before 
the  rendition  of  judgment.  Held,  that  the 
objection  was  waived.  Norfolk  <S-»  VV.  R. 
Co.  V.  Anderson,  58  Am,  &*  Eng.  R.  Cas, 
S3.  9"  Va.  I,  17  5.  E.  Rep.  757. 

f>7.  The  right  tu  talio  exceptions.— 
In  an  action  for  neglip;ently  causing  death, 
the  liability  of  defendant  depended  on 
whether  or  not  the  connecting  rod  of  a 
brake  broke  before  the  car  reached  the  top 
of  a  hill  or  at  the  top  thereof.  Counsel  for 
defendant  requested  the  court  to  charge 
that  if  the  jury  believed  that  tlie  rod  broke 
at  the  top  of  the  hill,  defendant  was  entitled 
to  a  verdict.  The  court  answered,  "  I  have 
charged  your  request  in  that  res[)ect. "  The 
counsel  said,  "  I  ask  your  honor  to  charge 
it  in  that  language."  The  court  replied,  "  I 
will  not  accept  any  request  now,  the  coun- 
sel already  having  presented  his  requests  to 
charge."  Counsel  excepted,  but  the  court 
refused  to  allow  any  exceptions,  upon  the 
ground  that  counsel  had  already  presented 
tlieir  requests.  J/ild.  error.  Pfeffele  v.  SeC' 
ond  Avi\  R.  Co.,  34  Hun  (N.  Y.)  497. 

58.  Deitiiirrcr  t«>  evtcleiu'c,  (reiier- 
ally. — i*  demurrer  to  evidence  admits  all 
that  it  proves  and  all  that  it  tends  to  prove. 
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Pent  V.  Toledo,  P.  &»  W.  R.  Co.,  59  ///.  349- 
Morris  v.  Indianapolis  &»  St.  L.  R.  Co.,  10 
///.  App.  389. 

Where  the  fact  that  the  employer  had 
notice  of  a  defect  in  an  engine  is  proved  in 
an  action  for  injury  to  an  employe  occa- 
sioned by  such  defect,  the  presumption 
fiiirly  arises,  on  a  demurrer  to  evidence,  that 
the  injured  employe  was  induced  to  believe 
that  the  defect  would  speedily  be  obviated, 
and  continued  in  the  employment  for  that 
reason.  Morris  v.  Indianapolis  &*  St,  L. 
R.  Co.,  10  ///.  App.  389. 

On  a  demurrer  to  evidence,  its  fair  weight 
and  all  reasonable  inferences  deducible 
therefrom  fall  against  tha  party  demurring. 
Indianapolis,  P.  ^  C.  R.  Co.  v.  Goar,  62 
Jnd.  411. 

Where  the  court  sustains  a  demurrer  to 
the  evidence,  the  court  must  be  able  to  say 
tliat,  admitting  every  fact  that  is  proved 
which  is  favorable  to  the  plaintiff,  and  ad- 
mitting every  fact  that  the  jury  might 
fairly  and  legally  infer  from  the  evidence 
fiivorable  to  the  plaiiititT,  still  the  plaintiff 
has  utterly  failed  to  make  out  some  one  or 
more  of  the  material  facts  of  his  case. 
^lro7vn  V.  Atchison,  T.  &*  S.  F.  A\  Co.,  15 
/int.  &*  Eng.  R.  Cas.  271,  31  Kan.  i,  i  Pac. 
Rep.  605. 

Where  the  defendant  files  a  demurrer 
to  the  plaintiff's  evidence  on  the  ground 
that  the  evidence  does  not  prove  any  cause 
of  action,  unless  plaintiff  has  utterly  failed 
by  all  his  evidence  to  prove  his  case,  or 
some  material  fact  in  issue  of  the  case,  the 
demurrer  should  be  overruled.  Brown  v. 
Atchison.  T.  &^  S.  F.  K.  Co.,  1 5  Am.  &*  Eng. 
R.  Cas.  271,  31  Kan.  i,  Pac.  Rep.  605.— 
yuoTF.n  IN  Kansas  City,  Ft.  S.  &  G.  R.  Co. 
V.  Foster,  39  Kan.  329. 

50.  Its  efi'L'Ot  as  an  ndmission. — A 
demurrer  to  evidence  admits  the  facts  the 
evidence  tends  to  prove,  and  in  passing 
upon  it  the  court  is  required  to  make  every 
inference  of  fact  from  the  evidence  in  favor 
of  the  party  offering  it  which  the  jury 
might,  with  any  degree  of  propriety,  have 
inferred  in  his  favor,  and  if  wlien  viewed  in 
that  light  it  is  insufficient  to  support  a  ver- 
dict in  his  favor,  the  demurrer  should  be 
sustained.  Donohue  v.  St.  Louis,  I.  M.  >S^  S. 
R.  Co..  28  Am.  6r*  Eng.  R.  Cas.  673,  91  M,\ 
357,  2  .s:  \V.  Rep.  424,  3  5.  W.  Re/>.  848  — 
Ai'iM.viNC,  Biiesching  z'.  St.  Louis  Gaslight 
Co.,  73  Mo.  2\<).— Field  v.  Missouri  Pac.  A'. 
Co.,  46  Mo.  App.  449.    Fowler  v.  Riilliviore 


&*  O.  R.  Co.,  8  Am.  6-  Eng.  R.  Cas.  480,  18 
W.  Va.  579. 

00.  When  the  demurrer  should  be 
sustained.  —  Where  an  action  is  brought 
by  a  company  in  possession  of  a  right  of 
way  through  a  tract  of  land,  and  using  it 
for  its  track  and  telegraph  line,  to  restrain 
the  owner  of  said  land  from  interfering  with 
its  possession  and  use  of  the  right  of  way, 
and,  upon  the  trial,  plaintiff  offers  no  testi- 
mony tending  to  show  that  defendant  ever 
has  interfered,  or  threatened,  or  is  likely 
to  interfere  therewith,  a  demurrer  to  the 
evidence  is  properly  sustained.  St.  Joseph 
&*  D.  C.  R.  Co.  V.  Dry  den,  17  Kan.  278.— 
Quoted  in  Dryden  v.  St.  Joseph  &  D.  C.  R. 
Co.,  23  Kan.  525. 

It  is  not  error  to  sustain  a  demurrer  to 
the  evidence,  in  a  case  to  recover  damages 
for  injuries  inflicted  by  a  trt- in,  resulting  in 
the  death  of  the  persons  injured,  when  the 
evidence  fails  to  show  any  negligence  on 
the  part  of  the  company  which  contributed 
to  the  injury.  Hendry.v  v.  Kansas  City,  Ft. 
S.  6m  G.  R.  Co.,  45  Kan.  m,  25  Pac.  Rep. 
893.  Williams  v.  Atchison,  T.  <S-  S.  F.  R. 
Co.,  22  Kan.  117.  Smith  v.  Missouri  Pac. 
R.  Co.,  113  Mo.  70,  20  S.  IV.  Rep.  896. 

Where  an  action  is  brought  to  recover  for 
personal  injury,  and  plaintiff's  testimony 
shows  that  his  own  negligence  contributed 
directly  to  the  injury,  he  has  failed  to  make 
out  a  prima  facie  right  of  recovery,  and  a 
demurrer  to  his  evidence  should  be  sus- 
tained. Union  Pac.  R.  Co.  v.  Adams,  19  Am. 
<S^  Eng.  R.  Cas.  376,  33  Kan.  427,  6  Pac. 
Rep.  529. 

Where  a  fire  started  inside  defendant's 
right  of  way,  and  burned  along  its  fence 
into  and  destroyed  plaintiff's  pasture,  and 
there  is  no  evidence  showing  how  the  fire 
originated,  or  that  any  engine  or  train  of 
defendant  had  passed  on  the  day  of  the  fire, 
a  demurrer  to  the  evidence  should  be  sus- 
tained. Alexander  v.  Missouri  Pac.  R.  Co., 
37  Mo.  App.  609. 

01.  When  it  sliould  bo  overruled. 
— In  an  action  against  a  carrier  for  deliver- 
ing property  to  a  person  other  than  the 
consitjnee,  a  demurrer  to  the  evidence 
should  have  been  overruled  when  the  evi- 
dence tended  to  show  that  plaintiff  was  the 
owner  of  the  property  ;  that  it  was,  without 
any  authority  from  plaintiff,  turned  over  to 
one  who  was  not  the  designated  consignee 
and  converted  by  him  to  his  own  use,  and 
that  he  was  insolvent ;  and  that  the  prop* 
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erty  was  of  a  certain  value.  A  demurrer  to 
evidence  conr^ ''  'S  the  truth  of  all  the  facts 
which  the  evidence  demurred  to  tends  to 
prove  and  all  such  inferences  as  can  rea- 
sonably be  drawn  therefrom,  and  if  there  is 
evidence  favorable  to  the  party  demurring, 
the  court  cannot  consider  it  when  it  is  in 
conflict  with  that  against  him.  Hartman 
v.  Cincinnati,  I.,  St.  L.  &•  C.  70.  Co.,  4  /mi. 

App.  370,  30  ^-  ^'  ^^P-  930- 

Where  the  jury  might  reasonably  decide 
from  plaintiff's  evidence  that  the  damage 
complained  of  was  caused  by  the  negligent 
running  of  defendant's  cars,  it  is  error  for 
the  court  to  sustain  a  demurrer  to  the  evi- 
dence. Leavitt  v.  Terre  Haute  <S^  /.  A'.  Co., 
5  hid.  App.  513,  3'  ^-  £'  ^«P'  8^^.  32  N. 
E.  Rep.  866. 

As  sustaining  a  demurrer  to  evidence 
works  a  final  disposition  of  the  case,  the 
court  does  not  err  in  overruling  such  de- 
murrer whenever  there  is  testimony  which, 
although  weak  and  inconclusive,  yet  fairly 
tends  to  prove  every  essential  fact,  and  is 
sufficient  to  justify  a  court  in  overruling  a 
motion  to  set  aside  a  verdict  based  thereon. 
Kansas  Pac.  K.  Co.  v.  Cause,  17  Kan.  571. 

Where  a  plaintiff  introduces  evidence 
sufficient  to  prove  all  the  material  facts  of 
his  case  prima  facie,  some  of  which,  how- 
ever, are  proved  only  by  circumstantial  evi- 
dence, and  also  introduces  the  direct  testi- 
mony of  one  witness  contradicting  some  of 
the  facts  proved  by  this  circumstantial  evi- 
dence, and  no  other  evidence  11'  introduced, 
the  court  may  rightfully  overrule  a  demurrer 
to  the  evidence,  and  may  sustain  a  verdict 
found  by  the  jury  in  favor  of  plaintiff  upon 
the  evidence.  Kansas  City,  Ft.  S.  &*  G.  R. 
Co.  v.  Foster,  39  Kan.  329,  18  Pac.  Rep.  285. 
—Quoting  Brown  ?'.  Atchison  T.  &  S.  F. 
R.  Co.,  31  Kan.  i ;  Kansas  Pac.  R.  Co.  v. 
Brady,  17  Kan.  380. 

The  trial  court  did  not  err  in  overruling  a 
demurrer  to  plaintiff's  evidence  interposed 
by  defendant  on  the  grounds  that  the  evi- 
dence showed  that  plaintiff  was  guilty  of 
contributory  negligence,  and  that  such  evi- 
dence as  to  the  manner  in  which  the  acci- 
dent occurred  was  irreconcilable  with  the 
physical  facts  attending  it.  Coudy  v.  St. 
Louis.  1.  M.  <S^  S.  R.  Co.,  27  Am.  Sf  Eng.  R. 
Cas.  282,  85  Mo.  79. 

In  an  action  for  personal  injuries,  if  the 
evidence  upon  the  questions  whether  the  bell 
was  rung  while  approaching  a  crossing,  or  a 
man  was  stationed  on  the  car  furthest  from 


the  engine  to  give  danger  signals  while  the 
train  was  being  backed,  is  conflicting,  an 
instruction  in  the  nature  of  a  demurrer  to 
the  evidence  interposed  by  the  defendant 
is  properly  overruled.  Kelly  v.  Union  R.  &* 
T.  Co.,  35  Am.  &*  Eng.  R.  Cas.  396,  95  Mo. 
279.  14  West.  Rep.  721,  8  S.  IV.  Rep.  420. 

Plaintiff  was  in  the  employ  of  defendant 
company  as  a  section  foreman.  He  sent  a 
hammer  to  the  repair  shops,  and  he  and 
three  other  witnesses,  who  were  blacksmiths, 
testified  that  it  looked  well  when  it  was  re- 
turned ;  but  when  they  commenced  to  use  it 
a  piece  flew  off  and  hit  plaintiff  in  the  eye, 
causing  the  injury  sued  for.  The  evidence 
tended  to  show  that  the  repairing  had  not 
been  done  in  a  skilful  manner,  as  the  metal 
showed  cracks  or  checks  beneath  the  sur- 
face. Held,  that  a  demurrer  to  the  evidence 
should  have  been  overruled.  Johnson  v. 
Missouri  Pac.  R.  Co.,  96  Mo,  340,  9  5.  IV. 
Rep.  790. 

4.  Nonsuit.    Dismissal. 

62.  Power  of  court  to  order  a  non- 
suit. —  Under  the  New  York  statute"  a 
county  court  has  no  power  to  grant  a  non- 
suit and  then  to  order  exceptions  to  be 
heard  at  the  general  term  of  the  supreme 
court,  and  in  the  meantime  to  stay  all 
further  proceedings.  Johnson  v.  New  York, 
O.  er-  IV.  R.  Co.,  30  Hun  {N.  F.)  166;  a/, 
firmed  in  97  A'.  Y.  624,  mem. 

A  nonsuit  is  not  a  judgment  nor  the  final 
determination  of  a  cause,  and  under  Wyom. 
Civ.  Code,  §  379.  a  district  court  has  no 
authority  to  order  a  peremptory  nonsuit 
against  the  will  of  plaintiff.  Mulhern  v. 
Union  Pac.  A.  Co.,  2  Wyom.  465. 

6:t,  When  a  nonsuit  sliould  bo  or- 
dered, generally.*—  Evidence  that  live 
stock  was  received  for  carriage  under  a 
special  contract  that  the  company  would 
not  be  liable  for  its  delay  or  for  its  deliv- 
ery within  any  certain  or  definite  time  war- 
rants a  nonsuit  in  an  action  for  failure  to 
deliver  the  stock  within  a  reasonable  time. 
Hu};hes  v.  Great  Westerji  R.  Co.,  14  C.  B. 
637,  2  C.  L.  R.  1360.  18  Jur.  looi,  23  L.  J. 
C.P.  153. 

After  the  supreme  court,  upon  a  review 
of  both  law  and  facts,  has  held  that  there 
can  be  no  recovery  because  of  the  gross 
negligence  of  plaintiff  in  exposing  himself 

*  Where  case  may  be  withdrawn  from  jury, 
see  note,  i  Am.  &  Eng.  R.  Cas.  137. 
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to  danger  and  in  failing  to  avoid  the  conse- 
quences, it  is  not  error  for  the  trial  court, 
on  a  second  trial,  to  award  a  nonsuit,  the 
evidence  for  plaintiff  being  precisely  the 
same  as  that  submitted  by  him  on  the  for- 
mer trial.  Smith  v.  Central  R.  &*  B.  Co.,  41 
Am.  &>  Eng.  li.  Cas.  490,  82  Ga.  801,  10  S. 
E.  Rep.  III. 

In  an  action  under  Ga.  Code,  §  2084, 
against  a  railroad  company  for  the  value  of 
shoes  lost  in  shipment,  a  nonsuit  was  granted 
on  the  grounds  that  the  shipment  by  steam- 
ship took  the  case  out  of  the  code,  and  that 
no  receipt  by  defendant  of  the  goods  in 
good  order  was  shown.  Joseph  v.  Georgia 
R.  &•  D.  Co.,  88  Ga.  426,  14  S.  E.  Rep.  591. 
— Following  Evans  v,  Atlanta  &  W.  P.  R. 
Co.,  56  Ga.  498. 

Where  there  is  conflicting  testimony,  and 
a  plaintiff's  case  is  made  out  unless  disbe- 
lieved, it  is  proper  to  let  the  jury  decide  the 
controversy ;  but  they  should  not  be  allowed 
to  give  to  a  plaintiff  a  verdict  against  his  own 
admissions  and  his  own  case  as  he  makes  it 
out,  with  no  other  reliance.  Karrer  v.  De- 
troit, G.  H.  &•  M.  R.  Co.,  i,\  Am.  &*  Eng. 
R.  Cas.  265,  76  Mich.  400, 43  N.  IV.  Rep.  yjQ. 

Phiintiff,  while  walking  at  night  011  a 
track  in  defendant's  yards,  was  hit  by  a 
freight  car,  moved  without  signals.  Held, 
that  plaintiff  was  properly  forced  to  a  non- 
suit, because  the  facts  disclose  no  negli- 
gence on  defendant's  part.  Hyde  v.  MiS' 
souri  Pac.  R.  Co.,  54  Am.  &•  Eng.  R.  Cas, 
157,  no  Jl/o.  272,-ig  S.   W.  Rep.  483. 

A  nonsuit  should  always  be  granted  where 
the  proof  is  so  clear  as  to  warrant  the  as- 
sumption, in  good  faith,  that  i(  the  question 
was  submitted  to  the  jury  they  would 
find  that  the  negligence  of  plaintiff  con- 
tributed to  the  injury.  Ernst  v.  Hudson 
River  R.  Co.,  35  //.   J'.  9, 

Where  a  train  hand  sues  for  a  personal 
injury,  and  there  is  no  evidence  of  negli- 
gence on  the  part  of  the  defendant,  except 
tiiat  its  train  did  not  have  a  headlij;lit, 
and  this  did  not  contribute  to  the  injury,  a 
nonsuit  is  properly  ordered.  Glenn  v.  Colion- 
bia  &*  G.  R.  Co.,  21  So.  Car.  466.  —  Distin- 
guished IN  Wallingford  v.  Cf)lumbia  &  G. 
R.  Co.,  30  Am.  &  Eng.  R.  Cas.  40,  26  So. 
Car.  258,  2  S.  E.  Rep.  19.  Rkviewed  in 
Adkins  v.  Atlanta  &  C.  A.  L.  R.  Co.,  31  Am. 
&  Eng.  R.  Cas.  281,  27  So.  Car.  71,  2  S.  E. 
Rep.  849;  Barber  v.  Richmond  &  D.  R,Co., 
34  So.  Car.  444.— r«//  V.  Charleston,  C.  &* 
C.  i?.  Cf„  33  So.  Car.  198. 11  S.E.  Rtfi,  691. 


—Distinguished  in  Barber  w.  Richmond  & 
D.  R.  Co.,  34  So.  Car.  444. — Hale  v.  Colum- 
bia &*  G.  R.  Co.,  34  So.  Car.  292,  13  ..V.  £. 
Rep.  S37. 

A  company  was  sued  for  the  death  of 
a  fireman,  caused  by  a  misplaced  switch. 
The  evidence  showed  that  a  brakeman  had 
properly  placed  the  switch  and  a  train  had 
passed  a  short  time  before;  but  plaintiff's 
evidence  was  to  the  effect  that  the  brake- 
man  was  careless  and  incompetent  gener- 
ally, but  not  on  the  occasion  in  question, 
and  there  was  no  evidence  of  carelessness  on 
the  part  of  any  one  else,  nor  that  the  switch 
could  have  been  misplaced  by  the  passing 
train.  Held,  that  the  court  should  have 
directed  a  verdict  for  defendant.  Galveston^ 
H.  &*  S.  A.  R.  Co.  V.  Eaier,  77  Tex.  153,  8 
5.  IF.  Rep.  64. 

It  is  unnecessary  to  submit  a  question  of 
fact  to  the  jury  when  the  fact  itself  is  estab- 
lished by  undisputed  evidence.  R*^g  v. 
Chicago,  M.  &*  St.  P.  R.  Co.,  2  Aw.  &*  Eng. 
R.  Cas.  70,  50  IV is.  419,  7  A^   W.  Rep.  347. 

Plaintiff's  intestate  and  others  were  run- 
ning a  hand-car,  when  a  train  approached 
around  a  curve  only  a  short  distance  away. 
The  section  foreman  in  charge  gave  the 
order  to  "  push  the  car  back  and  save  her  if 
you  can;  if  you  can't,  save  yourselves." 
The  intestate  and  another  got  on  the  car  to 
work  the  pumps,  and  four  others  assisted 
at  the  sides  in  pushing  it,  but  as  the  car 
neared  a  trestle,  and  the  train  was  nearly 
on  it,  all  of  the  other  men  left  it  in  time 
to  avoid  injury,  but  the  intestate  remained 
until  on  the  trestle,  and  in  trying  to  jump 
was  run  over  and  killed.  As  soon  as  the 
car  was  seen  the  [engine  was  reversed  and 
every  effort  made  to  stop  it.  Held,  that  a 
nonsuit  was  properly  allowed.  Gumz  v. 
Chicago,  St.  P.  &>  M.  R.  Co.,  5  Am.  <S-  Etig. 
R.  Cas.  5S3,  52  Wis.  672.  10  N.  IV.  Rep.  11. 

04.  r<)k    iiiMifliuiciu'}'     ol"    ovi- 

rteiice.— Altliough  the  question  may  be 
one  of  negligence,  yet  if  i)laintiff  fails  to 
make  out  w  prima  facie  case,  a  nonsuit  may 
be  awarded.  Bell  v.  IVcstern  &•  A.  R.  Co., 
70  Ga.  566. 

Where  there  is  no  evidence  on  behalf  of 
a  party  having  the  burden  of  proof  as  to  the 
issues,  or  where  essential  or  integral  ele- 
ments of  his  cause  of  action  or  defense  are 
wholly  without  proof,  or  when  the  facts  are 
established  without  conflict,  which  as  a 
matter  of  law  will  defeat  the  right  to  re- 
cover, the  court  should,  upon  motion,  talce 
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the  case  from  the  jury.  So  held,  in  an 
action  by  a  braiteman  for  personal  injury. 
Magee  v.  Chicago  &•  N.  W,  K.  Co.,  82  Iowa 
249,  48  A^.  W.  Rep.  92. 

When  lor  want  of  evidence  of  gross  neg- 
ligence there  can  be  no  recovery,  the  jury 
should  be  so  told,  if  requested,  or  a  non- 
suit ordered.  Burlington  &*  M.  R.  Co.  v. 
Wendl,  12  Neb.  76.  10  iV.   IV.  Rep.  456. 

Where  the  action  is  to  recover  for  a  per- 
manent injury  caused  by  spasms  claimed  to 
be  brought  on  by  a  wound  received  through 
defendant's  negiigence,  and  the  medical 
testimony  leaves  it  very  doubtful  whether 
the  wound  contributed  to  the  spasms,  it 
would  be  unsafe  to  allow  the  jury  to  specu- 
late upon  such  remote  consequences,  and  a 
nonsuit  should  be  allowed.  Thrings  v. 
Central  Park  R.  Co.,  7  Robt.  (N.  Y.)  616. 

Where  a  passenger  on  a  street-car  sues 
for  an  injury,  though  he  may  offer  evidence 
enough  to  make  a  prima  facte  case,  still  a 
nonsuit  should  be  directed  where  his  own 
evidence  also  shows  that  he  himself  was 
not  without  fault.  Tuylor  v.  Dry  Dock,  E. 
B.  d-  B.  R.  Co.,  9  A^.   V.  6".  R.  498. 

A  person  whose  duty  it  was  to  cany  mails 
to  and  from  trains  drove  to  a  station  wliicli 
was  situated  between  tracks.  Upon  leav- 
ing, his  horse  became  unmanageable,  uiid 
when  about  crossing  one  of  the  tracks  the 
driver  was  hit  by  an  express  train  runtiing 
at  tiigh  speed  and  was  killed.  As  he 
approached  the  station  some  one  called  to 
him  that  the  train  was  coming,  but  there 
was  no  evidence  that  he  heard  the  warning 
or  the  whistle  of  the  approaching  train. 
JJeld,  that  the  evidence  did  not  show  negli- 
gence on  the  part  of  the  compaiiy.  nor  tiiat 
the  deceased  was  free  from  contributory 
negligence,  and  a  nonsuit  was  properly 
granted.  Percey  v.  Fitchburg  R.  Co.,  27 
A'.  Y.  Supp.  1040.  57  N.   Y.  S.  R.  467. 

A  nonsuit  for  want  of  evidence  should 
not  be  granted  where  there  is  any  evidence 
to  go  to  the  jury ;  but  every  question  in- 
volving a  fact  need  not  go  to  the  jury,  where 
there  is  not  evidence  enough  to  support  it. 
If  there  is  no  conflicting  evidence,  and  all 
is  on  one  side,  the  court  may  d  irect  a  nonsuit, 
as  It  would  be  a  nugatory  thing  to  send 
such  a  case  unsupported  by  evidence  to  the 
jury.  Hooper  v.  Columbia  &•  G  R.  Co.,  21 
iio.  Car.  549. 

On  the  question  of  negligence,  it  is  the 
right  of  the  trial  judge  to  determine  whether 
there    it  any  evidence  to  make  a  prima 


facie  case,  and,  if  not,  he  may  grant  a  nui.- 
suit.  Couch  V.  Charlotte,  C.  &^  A.  R.  Co., 
28  Am.  6w  Eng.  R.  Cas.  331,  22  So.  Car.  557. 
—Quoting  Davis  v.  Columbia  &  G.  R.  Co., 
21  So.  Car.  93. 

A  nonsuit  should  always  be  awarded  if, 
assuming  the  evidence  of  the  plaintifl  to  be 
true.  It  will  still  not  authorize  a  verdict  in 
his  favor.  S  tin  vis  v.  South  Carolina  R.  Co., 
31  Am.  6f  Eng.  R,  Cas.  199,  26  So.  Car. 
490,  2  5.  /■;.  Rep.  486. — Quoting  Hooper 
V.  Columbia  &  G.  R.  Co.,  21  So.  Car.  549. 

Where  there  is  an  absence  of  all  testi- 
mony as  to  any  material  contested  fact  in  a 
case,  a  nonsuit  will  ordinarily  be  granted. 
Martin  v.  Columbia  &*  G.  R.  Co.,  32  So.  Car. 
592,  10  S.  E.  Rep.  960.  Waldrop  v.  Grt-en- 
■wood,  L.  S^  S.  R.  Co.,  34  Am.  &»  Eng.  R. 
Cas.  204.  28  So.  Car.  157,  5  S.  E.  Rep.  471. 

In  an  action  to  recover  damages  for  the 
killing  of  plaintiff's  intestate  by  defend- 
ant's train,  negligence  in  the  killing  is  a 
necessary  and  material  allegation,  and  un- 
less some  evidence  is  offered  to  support  it 
a  nonsuit  is  proper.  Hale  v.  Columbia  Sr* 
G.  R.  Co.,  34  So.  Car.  292,  13  .S.  ^.  Rep.  537. 

<»5.    because   ol"  contributory 

iieyligc'ucc* — Where  it  affirmatively  ap- 
pears from  plaintiff's  evidence  that  the 
want  of  prudence  upon  his  part  was  the 
proximate  cause  of  the  injury  complained 
of,  it  becomes  the  duty  of  the  court,  upon 
motion  made  for  nonsuit,  to  decide  as  a 
question  of  law  that  the  action  cannot  be 
maintained.  Behrens  v.  Kansas  Pac.  R.  Co., 
8  .,-/;//.  <S^  Eng.  R.  Cas.  184,  5  Colo.  400. 
— CuiTKisiNt;  Detroit  &  M.  R.  Co.  v.  Van 
Steinburg,  17  Mich.  122.  DisTiNC.uiSHlNG 
Kansas  Pac.  R.  Co.  7/.  Brady,  17  Kan.  3S0 ; 
Pennsylvania  R.  Co.  v.  Ogier,  35  Pa.  St.  Co  ; 
Ernst  7'.  Hudson  River  R.  Co.,  35  N.  Y.  9. 
Quoting  Barton  v.  St.  Louis  &  I.  M.  R. 
Co.,  52  Mo.  258 ;  Michigan  C.  R.  Co.  ?'. 
Cannmu,  35  Mich.  468.  Reviewing  Lang- 
hoff  V.  ^Iihvaukee  &  P.  du  C.  R.  Co.,  19 
Wis.  497.  -  Denver,  S.  P.  &*  P.  R.  Co.  v. 
Pickard,  18  Am.  &*  Eng.  R.  Cas.  284,  8 
Colo.  163,  6  Pac.  Rep.  149. 

In  an  action  for  the  death  of  a  persort 
at  or  near  where  a  railroad  crossed  a  public 
street,  the  only  witness  of  the  accident  was 
the  conductor  of  the  train.  He  was  abso- 
lutely uncontradicted,  and  his  statement,  if 
believed,  made  the  case  one  of  inexcusable 

*  Noiisuiis  on  the  Rrnund  of  contributory  neg- 
ligence, ste  note,  it^  .Am.  &  Eng.  R.  Cas.  276; 
2  /,/.  17. 
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recklessness  and  gross  contributory  negli- 
gence on  the  part  of  the  deceased.  Htld, 
that  a  nonsuit  should  have  been  ordered. 
Ihiltimore  &>  O.  R.  Co.  v.  Stati,  75  Md.  526. 
24  Atl.  Rep.  14. 

In  an  action  for  negligent  injury,  it  is 
incumbent  on  the  plaintiff  to  prove  his 
non-negligence ;  and  in  tlie  absence  of  evi- 
dence to  the  point,  he  should  be  nonsuited. 
Gc'Oi^hegan  v.  Atlas  Steamship  Co.,  3  Misc. 
(N.  y.)  224. 

If  the  (acts  and  circumstances  coupled 
with  the  occurrence  of  the  accident  do  not 
indicate  or  tend  to  establish  the  existence 
of  some  cause  or  occasion  therefor  which  is 
consistent  with  proper  care  and  prudence, 
the  inference  of  negligence  is  the  only  one 
to  be  drawn,  and  the  defendant  is  entitled 
to  a  nonsuit.  McDertnott  v.  Third  Ave. 
R.  Co.,  44  Hun  107.  8  A'.  Y.  S.  R.  458 ; 
affirmed  in  1 1 5  A\  V.  670,  mem.,  26  JV.  V. 
S.  R.  977,  mem.  —  Following  Tolman  v. 
Syracuse,  B.  &  N.  Y.  R.  Co.,  98  N.  Y.  198. 
The  evidence  offered  by  plaintiff  was  to 
the  effect  that  he  allowed  a  team  to  linger 
by  the  track  until  it  became  unmanage- 
able and  got  upon  the  track,  where  it  was 
struck  by  the  engine,  and  there  was  no 
evidence  of  negligence  on  the  part  of  de- 
fendant company.  Held,  that  a  judgment 
of  nonsuit  should  be  entered.  Coughtry  v. 
Willamette  St.  R.  Co.  21  Or  eg.  245,  27  Pac. 
Rep.  1 03 1. 

On  hearing  the  approach  of  a  train  to- 
ward a  flag  station  where  it  was  expected 
to  stop,  a  youth  left  the  fireplace  in  a  store 
at  the  station  and  ran  out,  intending  to 
jump  from  the  platform  in  front  of  he.  store, 
where  the  train  penerally  stopper,  across 
the  track  of  three-feet  gauge,  and  go  to  his 
mules,  which  were  standing  in  an  open 
space  freely  used  by  the  public  as  an  un- 
inclosed  wagon  yard  ;  but  when  he  reached 
the  platform,  the  engine  was  passing,  and 
the  youth,  failing  to  check  himself,  fell 
against  the  tender  and  his  foot  was  run 
over.  The  engine  had  not  blown  its  whistle 
or  rung  its  bell  fur  500  yards  bcf(jre  reach- 
ing this  point.  Held,  that  this  was  not  a 
"  traveled  place "  within  the  meaning  of 
So.  Car.  Gen.  St.  §  14S3,  which  refers  only 
to  such  places  as  the  public  use  for  crossing 
by  legal  right,  and  the  failure  to  give  the 
signals  was  not  negligence ;  therefore  a 
nonsuit  was  properly  granted.  Barber  v. 
Richmond  &»  D,  R.  Co.,  34  So.  Car,  444,  1 3 
S.  E.  Kef>.  630. 


A  nonsuit  was  also  pro|)er  on  th^  further 
ground  that  plaintifT  having  heard  the  train 
approaching,  the  failure  to  give  the  warn- 
ing signals  in  no  way  contributed  to  the 
accident.  Barber  v.  Richmond  &•  D.  R. 
Co.,  34  So.  Car.  444,  13  5".  E.  Rep.  630.— Ap- 
plying Petrie  v.  Columbia  &  G.  R.  Co.,  29 
So.  Car.  318.  Reviewing  Glenn  v.  Colum- 
bia &  G.  R.  Co.,  21  So.  Car.  470. 

In  an  action  against  a  company  for  injuries 
to  plaintiff's  property  by  a  moving  train  it 
was  admitted  that  defendant  was  a  corpora- 
tion, but  it  was  not  admitted  or  shown  that 
defendant  was  a  common  carrier  or  that  it 
was  operating  trains,  or  that  the  alleged 
negligent  act  was  the  act  of  defendant  or 
any  of  its  agents,  servants,  or  lessees.  Held, 
that  a  nonsuit  was  properly  granted.  Pen' 
nington  v.  Atlanta  &*  C.  A.  L.  R.  Co.,  35 
So.  Car.  439,  14  S.  E.  Rep.  852. 

Where  plaintiff's  own  evidence  conclu- 
sively shows  contributory  negligence  on 
his  part  a  nonsuit  will  be  granted.  And 
where  the  facts  stated  in  the  complaint 
clearly  show  that  the  plaintiff  was  guilty 
of  contributory  negligence,  a  demurrer 
thereto  should  be  sustained.  Hoth  v.  Peters, 
55  Wis.  405,  13  N.  W.  Rep.  219.— QuoTKD 
IN  Heine  v.  Chicago  &  N.  W.  R.  Co..  58 
Wis.  525. 

Plaintiff,  a  passenger,  heard  a  lamp  drop 
in  the  water  closet  or  saloon  at  the  front  of 
a  car,  and  going  forward  saw  a  light  in  the 
saloon  and  some  one  trying  to  put  out  the 
fire.  The  lire  broke  out,  and  he  tried  t(/ 
pull  the  bell  rope,  but  finding  it  would  not 
work  ran  into  the  smoking  car  in  front,  to 
pull  the  rope.  The  conductor  had  run  for- 
ward, and  plaintiff  supposing,  as  he  said, 
that  something  had  been  done  to  stop  the 
train.  End  thinking  of  his  valise,  and  that 
there  was  danger  of  the  car  being  burned, 
went  back  into  the  burning  car  and  got  it, 
and  tried  to  return,  but  the  fire  broke  out 
fiercely  across  the  passage  and  prevented 
him.  He  was  then  driven  to  the  rear  end 
of  the  car,  where  the  other  passengers  were 
crowding,  and  was  seriously  burned  bef(;re 
tiie  train  stopped.  The  other  passengers 
who  went  with  him  into  the  .smoking  car 
remained  there,  and  it  was  not  burned. 
Defendant  gave  evidence  that  the  lamp  was 
of  the  best  construction  and  well  secured, 
and  the  oil  was  of  the  best  kind,  such  as 
would  not  explode  or  take  fire  from  the 
lamp  falling.  The  jury  found  for  plaintiff. 
Held,  that  there  was  some  evidence  from 
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which  the  jury  tright  infer  that  the  lamp 
was  not  properly  secured,  and  that  the  fire 
was  occasioned  by  its  fall  ;  and  that  the 
omission  to  have  a  bell  rope,  as  required  by 
statute,  was  negligence  on  defendant's  part, 
but  that  upon  the  evidence  the  damage  to 
plaintiff  was  caused,  not  by  defendant's 
negligence,  but  by  his  own  voluntary  act  in 
returning  to  the  car.  A  nonsuit  was  there- 
fore ordered.  Hayv.  Great  Western  R.  Cn., 
yj  U.  C.  Q.  B.  456.— Quoting  Bridges  v. 
North  London  R.  Co..  L.  R.  6  Q.  B.  394. 
— Distinguished  in  Wilton  v.  Northern 
R.  Co  ,  5  Ont.  490.  Limited  in  Carty  v. 
London,  iS  Ont.  122. 

60t  —  cases  of  injury  to  passen- 
gers.— A  nonsuit  is  properly  directed  where 
suit  is  brought  by  a  passenger  to  recover 
damages  for  injury  received  in  alighting 
from  a  train,  where  he  admits  that  he  was 
familiar  with  the  depot  and  surroundings, 
and  that  when  his  station  was  announced  he 
got  off  on  the  side  opposite  the  depot,  and 
several  squares  away,  while  the  train  was 
yet  moving  at  the  rate  of  eight  miles  an 
hour.  HughUtt  v.  Louisville  &*  N.  JR.  Co., 
(Ky.)  22  5.   W.  Rep.  551. 

Plaintiff  testified  that  the  car  was  moving 
when  he  attempted  to  get  on  and  was  in- 
jured, and  the  persons  who  were  inside  the 
car,  as  passengers,  at  the  time,  swore  that 
plaintiff  was  solely  to  blame.  Held,  that  if 
this  preponderance  of  proof  satisfied  the 
judge  of  the  negligence  of  plaintiff,  it  wa- 
his  duty  to  stop  the  litigation  there,  by 
directing  a  nonsuit.  Thrings  v.  Central 
Park  R.  Co.,  7  Kobt.  {N.  Y.)  616. 

While  a  plaintiff  cannot  be  nonsuited  on 
the  testimony  of  one  witness  (not  himself), 
if  there  are  other  witnesses  whose  evidence 
makes  out  a  case  for  the  jury,  the  rule  has 
no  application  to  a  case  where  there  is  no 
contradiction  in  the  testimony,  but  rather 
a  corroboration,  leaving  it  beyond  dispute 
that  the  passenger  stepped  off  the  moving 
train.  Brown  v.  Bariu's,  151  Pa.  St.  562, 
25  Atl.  Pep.  144.— Distinguishing  Kohler 
V.  Pennsylvania  R.  Co.,  135  Pa.  St.  346. 

Plaintiff,  while  walking  down  the  aisle  of 
a  car,  carrying  a  satchel  ^  her  hand  and 
looking  for  a  scat,  stumbled  over  two 
satchels  in  the  aisle  and  fell  and  was  in- 
jured. None  of  defendant's  employes  was 
in  the  car  at  the  time.  The  car  was  lighted 
so  that  a  person  could,  bv  looking,  .see  any 
olistructions  in  the  aisle.  Held,  that  the 
evidence  showed  no  negligence  on  the  part 


of  defendant,  and  that  a  nonsuit  was  prop- 
erly granted.  Stimson  v.  Milwaukee,  L.  S. 
6-  W.  R.  Co.,  44  Am.  <S-  Eng.  R.  Cas.  381, 
75  Wis.  381,  44  A^   W.  Rep.  748. 

67.  to  employes.— Where  the  suit 

is  by  an  employe  agamst  a  railroad  to  re- 
cover for  an  injury  to  him  by  a  co-employe, 
and  the  evidence  fails  to  show  either  that 
he  was  without  negligence  or  that  there  was 
negligence  on  the  part  of  his  fellow-serv- 
ants, a  nonsuit  is  properly  awarded.  Jones 
V.  Georgia  Southern  R.  Co.,  66  Ga.  558. 

Plaintiff's  evidence  showed  that  he  put 
himself  under  the  conductor  to  work  his 
way,  instead  of  paying  his  fare  as  a  passen- 
ger, and  that,  without  the  conductor's  in- 
structions, he  took  orders  from  a  brakeman 
to  couple  a  car,  and  was  injured  while  so 
doing,  the  injury  being  due  to  the  temporary 
effects  of  cold  weather  on  the  coupling,  and 
not  to  any  fault  or  negligence  of  the  em- 
ployes of  the  company.  Held,  that  a  judg- 
ment of  nonsuit  was  proper.  Sparks  v. 
East  Tenn.,  V.  &*  G.  R.  Co.,  82  Ga.  156.  8 
S.  E.  Rep.  424. 

Where  a  train  hand  sues  for  a  personal 
injury  alleged  to  have  been  caused  by  the 
negligence  of  his  conductor  in  ordering  the 
train  to  start  before  he  could  perform  a 
certain  duty  on  top  of  it  and  get  down 
again,  but  where  the  evidence  fails  to  show 
that  the  conductor  gave  the  order  prema- 
turely or  improperly,  a  nonsuit  should  be 
granted.  Central  R.  <S^  B.  Co.  v.  Smith,  82 
Ga.  236,  8  .S'.  E.  Rep.  311. 

Where  the  evidence  shows  clearly  that 
one  of  plaintiffs,  an  employe,  was  not  free 
from  fault,  and  there  is  no  evidence  that 
the  structure  which  caused  the  injury  was 
located  so  as  to  be  dangerous  to  employes 
when  engaged  in  the  line  of  their  duties,  a 
nonsuit  as  to  him  is  properly  granted. 
Wolf  V.  East  Tenn.,  V.  &*  G.  R.  Co.,  88 
Ga.  210,  14  5".  ZT.  Rep.  199. 

For  the  same  reasons  the  nonsuit  was 
properly  granted  as  to  the  action  in  favor 
of  the  employe's  father,  his  implied  consent 
to  the  employment  of  his  minor  son  by  the 
company  being  fairly  deducible  from  the 
facts  in  evidence,  and  there  being  no  proper 
foundation  for  an  inference  to  the  contrary. 
trolf  V.  East  Tenn.,  V.  6-  G.  R.  Co.,  83 
Ga.  210,  14  5.  E.  Rep.  199. 

A  nonsuit  is  properly  granted  where  it 
appears  that  plaintiff  could,  by  ordinary 
care,  have  .^voided  the  consequences  of  de- 
fendant's negligence.    So  held,  where  a  night 
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watchman  sought  tc  recover  for  being  in- 
jured by  defendant's  train,  while  he  was 
standing  upon  one  of  the  three  tracks  in  a 
street,  he  being  familiar  with  the  schedule 
and  movement  of  trains  and  locomotives, 
and  the  proper  signals  having  been  given. 
Jenkins  v.  Central  R.  &*B.  Co.,  89  Ga.  756. 
15  5.  E.  Rep.  655. 

In  a  suit  under  the  Damage  Act  (Wagn. 
Mo.  St.  519,  520,  §  2)  it  appeared  that  the 
employe  was  run  over  by  an  express  train 
passing  at  the  usual  hour — about  seven  in 
the  evening ;  that  the  night  was  moonlight, 
but  at  the  site  of  the  accident,  owing  to  a 
cut  and  curve  in  the  road,  deceased  could 
not  have  been  seen  on  the  track  more  than 
250  yards;  and  there  was  no  proof  that  the 
engineer  saw  him,  or  that  he  might  with 
proper  care  have  seen  him  ;  and  on  the 
other  hand  it  was  shown  that  deceased,  for 
fourteen  years,  had  lived  in  a  house  on  ths 
company's  right  of  way,  and  presumably 
knew  of  the  time  of  the  passage  of  the 
train,  and  might  have  seen  it  coming  in 
time  to  get  oflf  the  track.  Held,  that  plain- 
tilT  made  out  no  case  for  a  jury,  and  should 
have  been  nonsuited.  Mahtr  v.  Atlantic 
&^  P.  R.  Co.,  64  Mo.  267.  17  Am.  Ry.  Rep. 
231. —  Approved  in  Taylor  v.  Missouri 
Pac.  R.  Co.,  86  Mo.  457.  Distingui.shkd 
IN  Hicks  7'.  Pacific  R.  Co.,  65  Mo.  34. 
QuoTF.D  IN  Gourley  v.  St.  Louis  &  S.  F.  R. 
Co.,  35  Mo.  App.  87. 

Plaintiflf,  a  conductor,  stepped  from  a 
train  in  a  yard  where  he  was  well  acquainted 
and  walked  on  or  near  a  parallel  track  and 
stood  there  until  he  was  struck  by  a  hack- 
ing engine.  His  only  explanation  as  to  why 
he  did  so  was  that  he  was  watching  a  brake- 
making  a  switch.  //(?/</,  sufficient 
o!"?  '-nd  inexcusable  negligence, 
1  *  was  properly  allowed.  Red- 
...ti.  IV.  &•  O.  R.  Co.,  31  .A^.  Y. 
;  .  ''  V.  .'^upp.  330,  56iY««645, 
-  ;v  4»n  verdict  for  plniutiff 
be  set  aside.  —  A  nonsuit  is 
proper  when  plaintiil's  evidence  so  conclu- 
sively establishes  contributory  negligence 
that  the  court  would  grant  a  new  trial  in 
case  of  a  verdict  in  his  favor  upon  the  same 
evidence;  and  the  fact  that  the  burden  of 
proof  may  be  upon  defendant  to  establish 
contributory  negligence  will  not  preclude 
•uch  nonsuit.  A^agle  v.  California  Southern 
R.  Co.,  88  Cal.  86,  25  Pac.  Rep.  1106.  Devo 
V.  New  York  C.  R.  Co.,  34 iV.  Y.  9.— Review- 
ing Toomcy  v.  London,  B,  &  S.  C.  R.  Co., 


to  ^!,^-.v 
n  '  a  .., 


>.  A.     f 
»>v,    - 

would 


3  C.  R.  N.  S.  146;  Cotton  v.  Wood,  8  C,  B, 
N.  S.  568.— Z?<JT'«  V.  Third  Ave.  R.  Co.,<)/. 
&*  S.  (N.  K.)  31.  — Applying  Toomey  v. 
London,  H.  ,S;  S.  C.  R.  Co.,  3  C.  K  N.  S,  146. 
— Northern  Pac.  R.  Co.  v.  Holmes,  3  Wash. 
T.  202,  14  Pac.  Rep.  688.  —  Approved  in 
Seefeld  v.  Chicago,  M.  &  St.  P.  R.  Co.,  32 
Am.  &  Eng.  R.  Cas.  109,  70  Wis.  216,  35  N. 
W.  Rep.  278. 

It  is  the  duty  of  the  court  to  nonsuit 
where  a  verdict  for  plaintiff  would  be  clearly 
against  the  weight  of  evidence;  and  tins 
rule  applies  to  cases  based  upon  negligence. 
JVilds  V.  Hudson  River  R.  Co. ,  24  N.  Y.  430, 
23  Ho7u.  Pr.  492;  reversiujr  33  Barb.  503. — 
Following  Johnson  v.  Hudson  River  R, 
Co..  20  N.  Y,  73 ;  Cotton  v.  Wood.  8  C.  B. 
N.S.  568.— Followed  in  Deyo?/.  New  York 
C.  R.  Co.,  34  N.  Y.  9.  Quoted  in  Powell 
71.  Missouri  Pac.  R.  Co.,  8  Am.  iS;  Eng.  R. 
Cas.  467,  76  Mo.  80. 

09.    cases   of    inisiionici*  and 

variance. — Suit  was  brought  against  the 
Central  railroad,  the  declaration  alleging 
that,  by  obstructing  the  flow  of  the  waters 
of  a  creek,  it  had  caused  backwater,  which 
worked  injury  to  plaintiff,  and  on  the  trial 
the  evidence  showed  that  it  was  the  em- 
bankment and  culvert  of  the  Southwestern 
railroad  which  were  located  at  the  point 
where  the  damage  was  alleged  to  be.  Held, 
that  a  nonsuit  should  have  been  awarded. 
Central  R.  Co.  v.  Flournoy,  69  Ga.  763. 

An  action  for  a  tort  was  brought  against 
the  Nashville,  Chattanooga  and  St.  Louis 
railway  company,  and  the  proof  showed 
that  the  injury  complained  of  was  on  the 
Western  and  Atlantic  railroad,  leased  ai'.d 
operated  by  the  former.  Held,  that  the 
court,  on  motion,  should  have  granted  a 
nonsuit.  Nashville,  C.  &•  St.  L.  R.  Co.  v. 
Edwards,  52  Am.  &•  Eng.  R.  Cas.  62,  91  Ga. 
24,  16  5.  E.  Rep.  347. 

70.  When  a  nonsuit  should  be  re> 
fused,  generally.— Where  the  law  raises 
a  presumption  of  negligence  against  the  de- 
fendant by  reason  of  the  mere  fact  that  the 
physical  injury  was  inflicted  by  means  of 
running  its  locomotive ;  and  where,  owing  to 
special  circumstances  touching  the  conduct 
of  the  engineer  towards  the  plaintiff,  a  child 
of  only  ten  years  of  age,  it  is  not  altogether 
certain  that  the  presumption  is  rebutted ; 
and  where,  on  account  of  plaintiff's  tender 
years  and  his  consequent  immaturity  of  un- 
derstanding, he  is  not  amenable  to  so  high  a 
standard  of  diligence  in  regard  to  his  own 
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safety  as  that  which  adults  are  obliged  to 
observe,  the  case  made  by  the  plaintiff's 
evidence  is  more  properly  one  for  the  jury 
than  for  the  court,  and  a  motion  for  a 
nonsuit  should  be  denied.  Vickers  v.  At- 
lafita  A-  IV.  P.  K.  Co.,  8  Am.  &•  Eiig.  li. 
Cas.  337.  64  Ga.  306. 

Tlie  proof  tended  to  show  that  plaintifT,  a 
child,  was  injured  by  defendant's  turntable, 
which  was  negligently  left  unfastened.  It 
was  in  an  exposed  public  place,  and  the 
father  of  the  child  was  defendant's  night 
watchman,  whose  duties  kept  him  awake  all 
night,  but  he  had  promised  to  take  such  care 
of  defendant's  property,  including  the  turn- 
table, as  he  could  during  the  day.  At  the 
time  of  the  accident  he  had  gone  to  his 
breakfast,  and  had  left  his  son  to  act  for  him, 
and  plaintiff  had  gone  to  take  breakfast  to 
the  son.  Helii,  that  the  case  was  for  the 
jury,  and  it  was  error  to  order  a  nonsuit. 
Ferguson  v.  Columbus  &•  JH.  IC.  Co.,  75  Ga. 
637.—  Distinguished  in  Daniels  v.  New 
York  &  N.  E.  R.  Co.,  154  Mass.  349. 

In  an  action  against  a  railroad  for  a  per- 
sonal  injury,  if  there  is  any  evidence,  how- 
ever slight,  to  support  the  plaintiff's  case, 
the  court  should  leave  the  matter  to  the 
jury.  A^ichols  v.  Chesapeake,  0.  &'  S.  IV, 
K.  Co.,  (Ky.)  2  S.  U'.  Rep.  181, 

Although  a  railroad  corporation  must  be 
taken  to  have  known  at  the  time  of  a  dis- 
aster the  facts  which  subsequently  pointed 
out  the  cause  thereof,  yet  it  is  entitled  to  go 
to  the  jury  on  the  question  whether  or  not 
those  facts  would,  before  the  accident,  have 
indicated  to  a  competent  person,  consider- 
ing them  with  the  care  which  is  necessary 
when  human  life  is  involved,  that  the  road 
was  unsafe.  Littlejohn  v.  Fitchburg  R.  Co., 
37  .-/w.  *S-  Eng.  R.  Cits.  54,  148  Mass.  478, 
20  JV.  E.  Rep.  103,  2  Z.  R.  A.  502. 

Kvldence  on  the  part  of  defendant  that 
a  iiiiin  was  derailed  by  the  breaking  of  a 
sound,  well-spiked  rail ;  that  the  ties  were 
good,  sound  oak  tics,  and  the  roadbed 
straight  and  well  ballasted  ;  that  the  train 
was  at  proper  speed  ;  that  the  break  was  a 
fresh  break  anr.'  disclosed  neither  flaw  nor 
defect  in  the  broken  rail,  but  was  the  result 
of  frost ;  that  sound  iron  and  steel  rails 
would  break  from  I'rost,  and  there  was  noway 
to  prevent  it,  is  not  sufficient  to  justify  a  non- 
suit, llipslty  V.  Kansas  City,  St.  J.  &*  C.  B. 
a.  Co. ,  27  Am.  &*  Eng.  R.  Cas.  287,  88  Afo.  348. 

Where  the  facts  or  inferences  to  be  drawn 
from  them  are  in  some  degree  doubtful,  the 


only  proper  rule  is  to  submit  the  whole 
matter  to  the  jury,  with  proper  instructions, 
Nichols  V.  Sixth  Ave.  R.  Co.,  38  A'.  K.  131 ; 
affirming  10  Bosw.  260. 

Where  there  is  cvi<lence  from  which  the 
jury  might  infer  negligence  on  the  part  of 
defendant,  and  freedom  from  contributory 
negligence,  a  denial  of  a  motion  for  nonsuit 
is  proper.  Leopold  v.  Delaware  &>  H,  Canal 
Co.,  49  A^.  1'.  S.  R.  459,  66  Hun  628,  mem.,  21 
N.  Y.  Supp.  100. 

Where  there  is  some  evidence  on  the  part 
of  plaintifT,  however  slight,  to  sustain  a  ver- 
dict, it  is  not  error  in  the  court  below  to 
deny  the  motion  of  defendant  for  a  nonsuit. 
Ryberg  v.  Portland  Cable  R.  Co.,  22  Or  eg. 
224,  29  Pac.  Rep.  614. 

In  an  action  to  recover  damages  for  per- 
sonal injuries,  if  the  plaintifT  has  made  out  a 
case  foi  himself  by  his  own  testimony  he  can- 
not be  nonsuited,  although  another  of  his 
own  witnesses  shows  his  negligence.  And 
when  plaintiff's  testimony  is  contradictory, 
so  that  on  part  of  it  he  is  entitled  to  go  to  the 
jury,  and  on  the  other  part  he  is  not,  the  case 
must  go  to  the  jury.  Ely  v.  Pittsburgh,  C,  C. 
&>  St.  L.  R.  Co.,  1 58  Pa.  St.  233,  27  Atl. 
Rep,  970. 

In  an  action  to  recover  damages  for  killing 
stock  by  a  passing  train,  the  plaintiff  proved 
the  fact  of  the  killing  and  the  value  of  the 
stock.  Held,  that  defendant  could  not  claim 
a  nonsuit.  Walker  v.  Columbia  &*  G.  R.  Co., 
25  So.  Car.  141.  —  Approving  Danner  v. 
South  Carolina  R.  Co., 4  Rich.  (So.  Car.)  330. 

A  defendant  is  not  entitled  to  a  nonsuit 
because  of  testimony  which  he  succeeds  in 
eliciting  upon  cross-examination  of  plain- 
tiff's witnesses.  Wallingford  v.  Columbia 
&•  G.  R.  Co.,  30  Am.  <&*  Eng.  R.  Cas,  40,  26 
So.  Car.  258.  2  S.  E.  Rep.  19. 

Where  the  circumstances  leave  the  infer- 
ence of  negligence  in  doubt,  and  the  court 
is  unable  to  say  that  upon  the  most  favor- 
able construction  which  can  be  given  to 
plaintiff's  evidence  there  is  nothing  to  sub- 
mit to  the  jury,  a  nonsuit  is  improper. 
Ewen  v.  Chicago  6-  A'.  W.  R.  Co.,  38 
IV/s.  613, 

71. where  the  ground  is  iu- 

siifllcieiicy  ol'  evidcuce. — In  an  action 
against  a  company  to  recover  for  wood  de- 
stroyed by  fire,  plaintiff  and  another  wit- 
ness testified  that  the  wood  belonged  to 
plaintiff  individually.  It  appeared  that  on 
a  former  trial  by  a  firm  of  which  plaintiff 
was  a  member,  the  witness  testified  that  the 
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wood  belonged  to  the  firm.  H«ld,  that  this 
did  not  conititute  ground  for  a  nonsuit,  but 
wat  mKttf  i  for  liie  consideration  ol  the  jury. 
Holcomie  v.  Richmond  &•  D.  R.  Co.,  78  Ga. 
776.  3  S.  E.  Rep.  755. 

Wlicre  the  suit  is  (or  damages  for  the 
killing  of  two  mules,  and  a  prima  facit 
cause  of  action  is  establislied  by  plaintiff's 
evidence  as  to  one  of  them,  the  court  is  not 
obliged  to  grant  a  nonsuit  as  to  the  other, 
though  the  evidence  as  10  it  be  insufiicient. 
Central  R.  &*  B.  Co.  v.  Bryant,  89  Ga,  437, 
155.  E.  Rep.  in. 

Though  the  plaintiff's  evidence  was  not 
direct,  but  only  circumstantial,  as  to  the 
fact  that  the  mules  were  killed  by  the  engine 
or  cars  of  the  company,  yet  the  jury  could 
have  inferred  that  such  was  the  fact ;  and 
there  was  no  error  in  denying  a  nonsuit. 
Central  R.  6-  B.  Co.  v.  Bryant,  89  Ga.  457, 
IS  .S-.  E.  Rep.  537. 

Plaintill  claimed  in  his  petition  that  his 
shoulder  blade  or  joint  was  broken,  and 
there  was  evidence  of  injury  to  the  shoulder, 
and  .that  a  bone  or  bones  were  broken. 
Held,  that  the  court  was  justified  in  submit- 
ting to  the  jury  the  claims  of  plaintiff  as 
made.  Winter  v.  Central  Iowa  R.  Co.,  80 
lo'iua  443,  45  A^.   IV.  Rep.  737. 

If  the  evidence  tends  to  prove  all  the 
facts  which  it  is  incumbent  on  plaintiff  to 
establish  in  order  to  maintain  his  action 
against  a  railroad  for  personal  injuries,  he 
has  a  right  to  have  the  weight  and  sufficiency 
of  the  evidence  passed  upon  by  the  jury,  and 
it  is  error  for  the  court  to  grant  a  nonsuit, 
and  render  judgment  against  him.  Stoc/cstill 
V.  Dayton  6m  M.  R.  Co.,  24  Ohio  St.  83. 

Defendant  is  entitled  to  a  nonsuit  where 
there  is  a  total  failure  of  evidence  to  sustain 
plaintiff's  case;  but  if  there  is  any  testimony 
the  force  and  elTect  of  which  must  be  de» 
tcrmined,  the  case  should  go  to  the  jury. 
Carter  v.  Columbia  &•  G.  R.  Co.,  i  $  Am.  &* 
Eti^.  R.  Cas.  414,  19  So.  Car.  20,  45  Am, 
Rep.  754. 

In  the  absence  of  all  testimony  in  support 
of  the  material  allegations  in  the  complaint, 
a  nonsuit  is  proper;  but  where,  in  support 
of  such  allegations,  there  is  any  testimony 
the  weight,  truth,  and  sufficiency  of  which 
are  to  be  determined,  the  case  must  go  to 
the  jury.  Davis  v.  Columbia  &•  G.  R.  Co.,  28 
Am.  6-  E»/r.  R.  Cas.  440,  21  So.  Car.  93.— 
Quoted  in  Couch  v.  Charlotte,  C.  &  A.  R. 
Co.,  28  Am.  &  Eng.  R.  Cas.  331,  22  So. 
Car.  557. 


In  an  action  against  a  company  to  recover 
damages  for  refusing  to  carry  goods  for 
plaintiff,  if  there  is  some  evidence  that  de- 
fendant refused  to  ship  for  plaintiff  while 
shipping  for  others,  a  nonsuit  is  properly 
refused.  Avitiger  v.  South  Carolina  R,  Co., 
35  Am.&'Etig.  R.  Cas.  519,  29  So.  Car.  265, 
7  S.  E.  Rep.  493- 

Whether  facts  are  sufficient  to  prove  neg- 
ligence is  for  the  jury.  A  nonsuit  is  proper 
only  where  there  arc  no  facts  tending  to 
prove  the  charge.  Carter  v.  Oliver  Oil  Co., 
34  So.  Car.  211,  13  6".  E.  Rep.  419. 

There  being  some  evidence  that  a  rail- 
road had  once  crossed  a  stream  in  such  a 
manner  as  not  to  obstruct  the  flow  of  water, 
but  had  afterwards,  by  driving  piles  and 
dumping  in  rocks,  so  affected  the  flow  as  to 
render  plaintiff's  lands  unfit  for  cultivation, 
a  nonsuit  moved  for  in  an  action  to  recover 
damages  for  such  injury  to  these  lando  was 
properly  refused.  Wallace  v.  Columbia  &*  G. 
R.  Co.,  37  So.  Car.  335. 

A  compulsory  nonsuit  should  not  be  or- 
dered upon  plaintiff's  evidence,  where,  on 
the  most  favorable  construction  in  his  favor 
which  it  can  possibly  bear,  it  tends  to  prove 
all  the  facts  necessary  to  his  recovery.  And 
in  this  action,  for  an  injury  to  the  person 
from  negligence  in  running  a  railway  train, 
plaintiff's  evidence  tending  to  show  negli- 
gence on  defendant's  part  and  not  conclu- 
sively showing  any  contributory  negligence 
on  his  own  part,  the  court  erred  in  directing 
a  nonsuit.  Gower  v.  Chicago,  M.  &*  St.  P. 
R.  Co.,  45  Wis.  182.  —  Distinguishing 
Achtenhagen  v.  Watertown,  18  Wis.  331 ; 
Rothe  V.  Milwaukee  &  St.  P.  R.  Co.,  21 
Wis.  256. — Fitts  V.  Cream  City  R.  Co.,  15 
Am.  &^  Eng.  R.  Cas.  462,  59  Wis.  323,  18 
N.   W.  Rep.  186. 

Where  a  company  is  sued  for  killing  a 
small  child,  through  negligence  in  failing  to 
fence  its  track,  and  the  evidence  shows  a 
failure  to  fence,  but  not  how  the  child  got 
on  the  track,  it  is  not  error  to  refuse  a  non- 
suit. Schrier  v.  Milwaukee,  L.  S.  &*  W.  R. 
Co.,  65  Wis.  457,  27  A^  W.  Rep.  167. 

72. contributory  ncgliffeiice.— 

Where  there  are  facts  that  tend  to  show 
negligence,  which  are  controverted,  the  case 
is  one  for  the  jury,  unless  the  act  is  negli- 
gent per  se,  or  the  weight  of  evidence  is  so 
preponderating  that  the  court  should  set 
aside  a  verdict  founded  upon  it.  To 
justify  a  nonsuit  all  the  disputed  facts  are 
to  be  decided  in  favor  of  the  plaintiff,  and 
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all  presumptions  and  inferences  which  the 
plaintifT  had  a  right  to  asic  from  the  jury  are 
to  be  conceded  to  him.  Phillips  v.  AV;«- 
stlaer  6-  5.  R.  Co.,  57  Barb.  {N.  Y.)  644; 
rnxrsed  on  the  facts  in  49  N.  V.  1 77. 

While  a  court  can  nonsuit  u  party  wliere 
it  is  palpable  or  patent  that  he  is  negligent, 
yet  it  has  no  right  to  draw  inferences  of  fact 
to  be  derived  from  the  facts  and  circum- 
stances proven,  unfavorable  to  the  plaintifT, 
and  upon  such  inferences  to  decide  the  case. 
It  is  the  province  of  the  jury  to  determine 
what  are  tlie  inferences  of  fact  to  be  de- 
duced from  the  testimony,  to  the  same  ex- 
tent that  it  is  to  decide  the  facts  when  the 
evidence  is  conflicting.  Gonzales  v.  New 
York  <&-  H.  li.  Co.,  39  How.  Pr.  (N,  K.) 
407 ;  reversing  i  Sweeny  506 ;  former  ap- 
peal 38  iX.  Y.  440.— Quoting  Ireland  v. 
Oswego,  H.  &  S.  Plank  Road.  13  N.  Y. 
526 ;  Keller  v.  New  York  C.  R.  Co.,  24  How. 
Pr.  (N.  Y.)  177. 

PlaintifT's  intestate,  a  female,  undertook 
to  cross  where  defendant  had  six  tracks, 
and  where  the  view  of  approaching  trains 
was  somewhat  obstructed,  and  where  there 
was  no  flagman  or  gate,  and  where  there 
was  much  noise  and  confusion  by  running 
machinery  near  by,  and  otherwise,  and  was 
struck  by  a  train  running  at  tiie  rate  of 
liiirty  miles  an  hour,  and  which  approached 
without  a  "jignal  from  either  bell  or  wiiistle. 
From  the  evidence  the  jury  might  well  have 
found  that  she  exercised  such  diligence  as  a 
prudent  person  would  under  tiie  circum- 
stances, and  it  could  not  be  said  as  a  matter 
of  law  what  a  prudent  and  reasonable  per- 
son would  have  done  in  similar  circum- 
stances. Held,  that  it  would  be  error  to 
grai  t  a  nonsuit  Sherry  \.  A'eio  York  C.  &• 
H.  li.  R.  Co.,  I  Silv.  A  pp.  319,  10  N.E.  Rep. 
128,  5  N.  Y.  S.  R.  574,  104  A^.  Y.  6s2,mem.,- 
reversing  40  //««   634,  mem. 

Where  the  action  is  based  on  negligence, 
and  the  evidence  is  not  such  as  to  require 
the  jury  to  find  that  plaintifT  was  guilty  of 
C(jntributory  neglii;cnce,  it  is  not  error  to 
refuse  a  iKjnsuit  Simpson  v.  Rome,  IV.  &* 
O.  K.  Co.,  isN.  Y.  S.  R.  539,  48  Hun  113. 

Where  the  evidence  does  not  siiow  gross 
and  inexcusable  contributory  negligence  a 
motion  to  nonsuit  is  properly  denied.  Popp 
V.  A'ew  York  C.  (S-  //.  R.  R.  Co.,  26  N.  Y.  S. 
R.  639,  54  Hun  635,  mem.,  4  Silv.  Sup.  Ct, 
243,  7  A'.  Y.  Supp.  249. 

In  an  action  for  damages  for  the  negli- 
gent killing  of  a  man,  a  motion  for  nonsuit 


upon  the  ground  that  the  evidence  adduced 
showed  contributory  negligence  by  the  de- 
ceased cannot  be  granted.  Carter  v.  Colum- 
bia  &*  G.  R.  Co.,  15  Am.  6-  Eng,  R.  Cas. 
414,  ig  So.  Car.  20,  45  Am.  Rep.  7f  4. 

Contributory  negligence  is  a  matter  of 
defense  which  must  be  proved  to  the  satis> 
faction  of  the  jury,  and  therefore  cannot 
constitute  a  ground  for  a  nonsuit.  Petrie 
V.  Columbia  &>  G.  R.  Co.,  35  Am.  6-  Eng. 
R.  Cas.  430,  29  So.  Car.  303,  7  S.  E.  Rep. 
515.— Applying  Carter  v.  Columbia  &  G. 
R.  Co.  19  So.  Car.  20;  Darwin  v.  Charlotte, 
C.  &  A.  R.  Co.,  23  So.  Car.  531. 

73.  —  ciLscM  of  ('uiiHi<>tiitg  evi- 
dence.— When  a  trial  judge  is  requested 
to  nonsuit  or  direct  a  verdict  in  tiie  trial  of 
an  action  to  enforce  a  liability  for  negligence, 
his  duty  is  to  determine  whether  facts  have 
been  established  by  evidence  from  which 
negligence  may  be  reasonably  inferred.  If 
the  real  facts  are  in  substantial  dispute,  the 
case  cannot  be  taken  from  the  jury.  New- 
ark Pass.  R.  Co.  V.  Block,  56  Am.  &•  Eng.  R. 
Cas.  590,  55  N.J.  L.  605,  27  All.  Rep.  1067. 

Where  there  is  a  conflict  of  evidence  as 
to  the  negligence  tbat  causes  an  injury  to  a 
passenger  on  a  horse-car,  and  as  to  his  con- 
tributory negligence  in  riding  on  the  front 
platform,  the  case  should  be  left  to  the  jury. 
Vail  V.  Broadway  R.  Co.,  6  Misc.  20,  26  N. 
Y.  Supp.  59,  58  A'.  Y.  S.  R.  124. 

Wliere  the  action  is  for  an  injury  caused 
by  negligence,  and  the  evidence  is  conflict- 
ing, the  right  of  plaintifT  to  have  the  issue 
of  negligence  submitted  to  the  jury  is  not 
afTected  by  the  fact  that  she  was  the  only 
witness  in  her  behalf  and  defendant  exam- 
ined four  witnesses  to  contradict  her.  The 
jury  were  the  sole  judges  of  the  facts,  and 
they  might  believe  the  one  against  the  four. 
Scholl  V.  Broadway  R.  Co.,  43  N.  Y.  S.  R. 
770,  63  Hun  629,  7nem.,  28  Abb.  N.  Cas.  205, 
17  A'.  Y.  Supp.  755. 

If  there  is  a  conflict  of  evidence  as  to  any 
material  question  of  fact,  or  if,  in  respect  to 
any  such  question,  the  fair  and  legitimate 
inference  from  the  evidence  is  favorable  to 
plaintiff's  cause  of  action,  it  is  error  to  take 
the  case  from  the  jury.  Fairfax  v.  AVw 
York  C.  6-  //.  R.  R.  Co.,  8/.  <S-  .S'.  (A'.  Y.) 
128  ;  see  also  67  A^.  K  1 1  ;  reversing  5/.  «S* 
S.  516.  73  ^V.  Y.  167  ;  affirming  1 1  /.  <S-  5.  18. 

In  an  action  to  recover  for  personal  in- 
juries, where  the  evidence  as  to  defendant's 
negligence  and  plaintiff's  contributory  neg- 
ligence is  conflicting,  and  is  of  such  a  char- 
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acter  that  inferences  of  fact  must  be  drawn 
therefrom,  the  case  is  for  the  jury.  Smith 
V.  lialtimore  &*  O.  R.  Co.,  1 58  Pa.  St.  82.  z^ 
Atl.  Ki-p.  847. 

74. w1i<T«  dlHoroiit  iiif«rciicc« 

may  In;  draw  11.  —  When  tlie  nenligence 
of  iicitlicr  party  can  be  conclusively  estab- 
lislicfl  by  a  state  of  facts  from  which  difTer- 
eiit  inferences  may  be  fairly  drawn,  or  upon 
which  fair-minded  men  may  reasonably  ar- 
rive at  different  conclusions,  the  case,  under 
proper  instructions,  should  be  submitted  to 
the  jury.  Cawpbell  v.  Kveleth,  83  Mt.  50,  21 
Atl.  Hep.  784. 

Whether  the  facts  be  disputed  or  un- 
disputed, if  different  minds  may  honeitly 
draw  different  conclusions  from  them,  as  to 
whether  a  company  was  f-uilty  of  nesligcnc* 
in  leaving  a  turntable  exposed,  the  case  is 
propeily  left  to  the  jury.  Atchhon  6^  N. 
li.  Co.  V.  liaiUy,  10  Am.  &*  L'ng.  A",  dis.  742. 
II  AV*.  332,  9  A',  ff^.  AV/i.  50.  —  QuoT- 
INC.  Detroit  &  M.  K.  Co.  v.  Van  Stein- 
burg.     17     Mich.     99.— DiSTINGUISIIF.I)     IN 

Daniels  v.  New  York  &  N.  E.  R.  C(j.,I54 
Mass.  349.  Foi.i.owKD  in  Huff  v.  Ames,  16 
Neb.  139;  Omaha.  N.  &  I^  II.  R.  Co.  v. 
O'Donnell,  35  Am.  &  Kng.  R.  Cas.  346.  22 
Neb.  47S.—A/!;er  v.  A'rt</  Vori  El,  A'.  Co., 
28/.  «S-  5.  I,  40  iV.  V.  S.  A'.  229.  15  N.  v. 
Supp.  960.  Craven  v.  Philadelphia  &>  li.  R. 
Co.,  19  Phila.  (Pa.)  409. 

7."».  wliorti  v<'i'di<!t  for  plaintiff 

woiiltl  not,  of  iM>c4>ssity,  Itu  sot  aside. 
— If  there  is  any  evidence  which  would  jus- 
tify a  verdict  for  plaintilT,  the  court  should 
not  order  a  nonsuit.  A'raser  v.  Charlrston 
&*  S.  R.  Co.,7f,Ga.  222.— Distinoukshkd 
IN  Smith  V.  Central  R.  &  B.  Co..  41  Am.  Si 
Eng.  R.  Qas.  490,  82  Ga.  801,  10  S.  E.  Rep. 
III.  Foi.i.i)\vi.u  IN  Woodruff  w.  Alabama 
G.  S.  R.  Co..  75  Ga.  47- 

A  nonsuit  will  not  be  ordered  unless  a 
verdict  for  plaintiff  would  necessarily  have 
to  be  set  aside.  Bowers  v.  Union  ]'ac.  R. 
Co.,  4  Utah  215,  7  Pete.  Rfp.  251. 

70. casos  of  injury  fo  passnn- 

IJfers. — Whet!ier  a  passenger  who  was  in- 
jured while  passing  from  one  coach  to  an- 
oiher  by  their  sudden  separation,  throwing 
him  to  the  ground,  was  in  the  exercise  of 
ordiiuiry  care,  shonld  have  been  submitted 
to  the  jury  ;  the  i;rant  of  a  nonsuit  was 
erroneous.  Cotchett  v.  Savannah  &•  'P.  R. 
CiK,  S4  Ga.  687.  II  S.  ]•:.  Rep.  553. 

A  person  about  to  take  a  train  at  a  station 
where  the  platform  was  on  one  side  of  the 


track  and  the  ticket  office  on  the  othT  side, 
in  crossing  from  the  ticket  office  to  >.:ie  plat- 
form, after  buying  the  ticket,  was  killed 
by  an  engine  moving  at  high  speed.  The 
declaration  in  the  cause  charged  that  the 
killing  was  caused  by  the  company's  wilful 
negligence.  Ifelii,  that  there  was  sufficient 
evidence  of  wilful  negligence  to  require  the 
submission  of  the  case  to  the  jury.  Nichols 
V.  Chesapeake,  O.  6-  S.  IV.  R.  Co..  (Ky.)  2 
5.  IV.  Rep.  181. 

A  train  in  which  plaintiff's  intestate  was 
riding  as  a  passenger  was  detached  at  night. 
An  officer  of  the  company  ordered  the  in- 
testate to  pass  forward  to  another  car,  and 
in  attempting  to  do  so  she  fell  between  the 
cars  and  was  killed.  Held:  (i)  that  there 
was  not  such  clear  proof  of  contributory 
negligence  as  to  warrant  taking  the  case 
from  the  jury ;  (2)  that  there  was  sufficient 
evidence  to  warrant  submitting  the  case  to 
the  jury  on  the  question  of  the  company's 
negligence ;  (3)  there  being  some  proof 
that  the  services  of  the  intestate  might  have 
been  of  some  value  to  the  next  of  kii..  a 
nonsuit  was  error.  Nominal  damages  at 
least  should  be  given.  Mclntyre  v.  New 
York  C.  R.  Co.,  43  Barb.  (N.  V.)  532.— 
QuoTiNc;  Oldfield  v.  New  York  &  H.  R.  R. 
Co.,  14  N.  Y.  310. 

In  such  case  the  rule  that  a  plai.itiff  who 
in  no  event  can  recover  more  than  nominal 
damages  is  not  entitled  to  a  new  trial  does 
not  apply.  The  jury  would  not  be  limited 
to  merely  nominal  damages,  as  it  was  a 
question  for  them  what  the  services  of  the 
intestate  would  have  been  worth  to  the  next 
of  kin.  Jllc/ntyre  v.  New  York  C.  R.  Co., 
43  Barb.  (N.   Y.)  532. 

Plaintiff's  evidence  was  to  the  eflcct  that 
he  boarded  defendant's  street-car.  which  was 
entirely  filled  inside,  so  that  he  was  com- 
pelled to  stand  upon  the  platform  in  the 
rear ;  that  the  car  stopped  at  frequent  in- 
tervals to  receive  other  passengers,  so  tliat 
plaintiff  was  crowded  to  one  side  of  the 
platform  and  then  to  the  step,  from  which 
he  was  thrown  by  the  movement  of  the 
car  while  being  driven  very  rapidly.  All 
this  was  denied  by  the  defendant,  //e/d, 
that  the  case  was  properly  one  ff)r  the 
jury.  Slatzntan  v.  Brooklyn  City  R.  Co.,  73 
11  un  567,  26  .V.  Y.  Supp.  311.  56  N.  Y. 
S.  R.  720. 

There  being  testimony  to  show  that  plain- 
tiff was  injured  while  alighting  at  his  sta- 
tion from  a  slowly  moving  train  on  whicli 
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he  was  a  passcni^er,  under  the  statement 
from  a  train  hand  tliui  the  cunductor  so  di> 
recttd,  as  the  train  would  not  sto|>,  tliere  was 
gome  testimony  responsive  to  the  issues,  and 
a  nonsuit  was  improperly  granted.  Thoniiif 
V.  Charhitle,  C.  &•  A.  A'.  Co.,  38  So.  ( '<ir.  4^5. 
17  .V.  /■:.  Av^  226.  — Disi'lSciuisHiNii  Spell- 
man  7'.  Uiclitnond  &  II.  K.  Co.,  35  So.  Car. 
475  ;  Samuels  7'.  Riciiiuond  &  I).  K.  Co.,  35 
.So.  Cai.  493  ;  Gobi)  7>.  Cohinihi.i  &.  G.  R. 
Co.,  37  So.  Car.  104. 

77.  —  Injuries  to  oiiiployoM.— An 
employi;  of  a  foreign  railroad  company 
brought  suit  in  Georgia  on  account  of  an 
injury  rereived  in  tlie  stale  where  the  rail- 
road was  chartered.  Tlie  evidence  made  a 
very  weak  case,  yet  tiiere  was  possibly 
enou^'h  evidence,  if  uncontradicted,  to  en- 
able the  jury  to  say  that  the  injury  was 
ocrasioncd  by  the  defective  macliinery  of 
the  company.  The  law  which  would  di- 
terniine  plaintilT's  right  was  somewhat 
uncertain,  and  it  was  doulitful  whether, 
under  the  common  law,  which  was  in 
force  ill  tin;  state  where  the  casualty  oc- 
curicd,  lu'.  sustained  the  relation  of  co- 
emplovi-  to  a  company's  agent,  whose 
nef;lii,'ciice  caused  the  damage.  /Af/7,  that 
the  case  should  have  been  allowed  to  go  to 
the  jury,  and  a  nonsuit  was  error.  IVooit- 
nijr  V.  AlahaiMti  (i.  .V.  /i.  Co.,  75  da.  47. — 
FdiidWiNT,  Fraser  t.  Charleston  &  S.  R. 
Co.,  75  Cm.  222. 

There  being  some  evidence  for  tne  plain- 
tiff as  to  the  negligence  of  defendant  com- 
pany, and  as  to  which  of  two  companies 
using  the  same  yard  was  his  employer,  a 
nonsuit  should  not  he  granted,  liarttett  v. 
h'orthf astern  R.  Co.,  87  Ciit.  1 99,  13  .9.  /•'. 
l\tp.  646. 

Where  a  servant  of  a  company  informs 
another  that  the  superinteiuient  wants  two 
iiands  to  i)ut  up  wires  for  the  company, 
whereupon  the  first-mentinncd  emjjloyt'!  di- 
rects piaintill  (.1  laborer  employed  by  him) 
to  .issist  in  putting  u[)  the  wires,  and  plain- 
tilT  is  injured  while  doing  so  by  reason  of 
the  carelessness  of  another  servant  of  the 
company  in  allowing  a  ladder  to  fall,  the 
questions  whether  the  injury  was  occa- 
sioned by  the  negligence  of  a  follow-servant 
of  plaintiflF,  and  whether  plaintiff  was  negli- 
gent, and  could,  by  the  exercise  of  ordinary 
care,  have  prevented  the  injury,  are  for  the 
jury,  and  a  nonsuit  is  error.  Reedy  v.  B'ast 
Venn.,  V .  Sf^  {',.  A'.  Co.,  87  Ga,  323,  13  S,  £. 
Rep.  555. 
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In  action  by  a  car  coupler  for  injuries  re- 
ceived while  coupling  cars,  there  being  some 
testimony  as  to  the  fadure  of  defendant  to 
furnish  proper  couplers,  and  that  the  roti- 
<luctor  of  the  train  had  ordered  thu  cou- 
pling to  be  done  with  improper  couplers,  a 
nonsuit  should  not  be  granted,  lloat'vrighl 
V.  Nottlieiiiteyn  R.  Co.,  25  So.  Cur.  128. 
tforitsby  v.  .South  Carolina  R.  Co.,  26  So. 
Car.  1K7,  I  S.  /•;.  Rep.  544. 

7H.  iiiJiirleH  to  pentoiiN   «r«»H- 

iiit;  trnck.— IMaintiff  and  his  companions 
were  strangers  and  ignorant  of  the  existence 
of  defendant's  railroad.  At  the  close  of 
plaintiff's  case  there  was  no  evidence  to  show 
that  plaintiff  could  have  seen  the  train,  as 
it  approached  the  crossing,  in  time  to  avoid 
the  accident,  except  that  other  people  in 
different  localities,  near  where  the  collision 
occurred,  heard  and  saw  the  approaching 
train  in  time  to  have  avoided  the  acci- 
dent. Held,  that  a  nonsuit  was  properly  re- 
fused. Cohen  v.  Eureka  &•  P.  R.  Co.,  14 
A>7'.  376.— DiSTlNGUlsHiNc.  Allyn  v.  Bos- 
ton \'  .A.  R.  Co.,  105  Mass.  77.  Quoting 
Richardson  v.  New  York  C.  R.  Co.,  45  N. 
Y.  850. 

I'laintilT  started  to  cross  a  street  in  front 
of  an  approaching  car,  and  in  ample  time  to 
have  escaped  it,  but  he  slipped  and  caught 
his  foot  in  a  hole  in  the  pavement,  and  was 
run  over.  Held,  that  a  nonsuit,  on  the 
ground  of  contributory  negligence,  was  prop- 
erly denied.  Aaron  v.  Second  Ave.  R.  Co.,  2 
Daly(\.    v.)  127. 

It  appeared  that  plaintiff  was  familiar 
with  the  dangerous  character  of  a  crossing 
at  which  he  was  injured  ;  that  he  slopped 
about  thirty  feet  from  the  track,  looked 
down  it,  and  listened,  but  did  not  look  up 
the  track  because  at  the  place  at  which  he 
had  stopped  he  could  not  see  along  it ;  that 
he  looked  at  his  watch  to  see  if  any  train 
was  due,  and  that,  finding  none,  he  drove 
upon  the  track.  I  le  was  struck  by  an  irreg- 
ular train  which  approached  at  a  high  rate 
of  speed  and  without  any  warning.  Held, 
that  it  was  error  to  direct  a  compulsory 
nonsuit,  and  that  the  question  of  defend- 
ant's liability  ought  to  have  been  left  to  the 
jury.  Mc  Williams  v.  Philadelphia  &^  R. 
R.  Co.,  (Pa.)  35  Am.  «S-  Eti^.  R.  Cas.  401,  15 
A/l.  Rep.  654. 

Plaintiff's  intestate  was  killed  at  a  cross- 
ing on  a  day  on  which  there  was  a  high 
wind  blowing.  She  had  her  head  wrapped 
up,  probably  to  protect  her  from  the  cold 
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witul.  Tl)»'  witul  rnm<*  frnm  a  flirrrtinn 
opposilr  to  lliiit  fintii  wliicli  the  triiiii  aii- 
Jiroiichc'l.  Oil  iippri j.irhiiii;  the  crossing; 
thr  wliistlf  was  hlowti,  l)iit  not  rontimioiisly, 
UMtiMhc  triiiii  ieaclic<)  tlx;  crossjti^,',  as  rc- 
fjiiiied  l)y  statute.  Held,  that  a  inoiioii  for 
a  noiiHiiit,  <>i)  the  (^roiiiid  that  there  was  no 
eviflt'Dce  tf»  show  tliat  tlie  intestate's  dentil 
was  the  result  nf  defendant's  faihiu-  to  j,'ive 
tlie  statutory  si^jiials,  was  |)roi)erly  refused, 
as  thtr  deee.'ised  iniKlit  not  have  heard  I  he 
signal  aciually  ^'iven,  hut  possihiy  lui^dit 
h.ivc  heard  the;  siL;nal  wliic  li  ou^ht  to  have 
heeii  f(iven.  I'etrie  v.  Co/um/'ia  i!'-~>  G.  A'. 
Co.,  J5  /hn.  St*  A'/i,''.  A'.  C>i.s.  430,  2y  .S'o.  Citr. 
V'.V  7  •'"'•  /'••  A'ff>.  515.  — Al'l'l.li;i)  IN  Harl)er 
V.  Kichinoiid  .V  I).  K.  Co.,  34  So.  Car.  444. 
ImiI.I.owi  I)  IN  Ward  v.  Kicliinond  iS(  I),  K. 
Co.,  43  l'"ed.  Kep.  422. 

In  an  action  for  injuries  received  at  a 
crossing;  from  a  collision  between  piaintilT's 
wa^'oii  and  a  frtM^dit  train,  pliiintilT  siiouid 
i:ot  he  nonsuited  on  tlie  f,'roiiiid  that  he  is 
},'uilty  of  coiitritjutory  ne^;lif^<'iice  hy  reaAou 
of  a  failure  to  stop,  look,  and  listen,  when 
the  evidetice  tends  to  show  that  he  could 
not  have  seen  or  heard  the  train  if  he  had 
sto|>|)ed.  I.iiiiouceur  v.  Northern  I'ar.  A'. 
Co.,  4  n',is/i.  3.S,  2(>  fac.  Rep.  942. —  Rkvikw- 
l.Ni;  Northern  I'ac.  K.  Co.  v.  Holmes,  3 
Wash.  T.  202,  14  Pac.  Rep.  688,  3  Wash.  T. 
543,  18  I'ac.  Re]).  7^). 

70.  KvidriM'o  iiiiist  Im;  coiicliisivo 
and  frc«r  I'roiii  doubt.— In  a  suit  against 
a  company  to  recover  for  an  injury  sus- 
tained byplaintilT  from  being  struck  by  a 
locomotive,  the  court  should  not  nonsuit 
plaintilT  aiifl  tidce  the  matter  from  the  jury, 
except  in  cases  wliere  the  facts  are  clear  and 
undisputed,  and  show  a  want  f)f  ordinary 
care  on  the  part  of  plaintilT.  Xrui  Jersiy  A'. 
&•  T.  Co.  V.  ll'fs/,  33  iV.  /.  /,.  430.— I'oi,. 
I.owiNC,  Central  R.  Co.  7'.  Moore,  24  N.J.  L. 
824.  — Foi.i.owin  IN  Delaware.  L.  &  W.  R. 
Co.  V.  TolTey.  38  \.  j.  L.  525. 

Where  the  action  is  based  on  negligence, 
to  justify  a  nonsuit  cither  the  question  of  neg- 
li.l-.r'ncc;  or  that  of  contributory  negligence 
must  he  answered,  by  the  evidence,  against 
pIaintilT,so  clearly  tii:it  there  is  no  room  for 
doubt.  .'Ml  disputed  facts  must  be  conceded 
to  plaintitT.  A  nonsuit  cannr)t  be  sustained 
on  the  gnnind  that  evidence  in  favor  of 
plaintilT,  which  would  have  justified  a  ver- 
dict, wasoutwcirjhed  by  conflicting  evidence. 
Cook  V.  Xfw  ]'or/.-  C.  A\  Co.,  1  Abb.  App. 
Dec.  {X.  Y.)  432,  3  Keyes  476. 


It  is  not  enongh  to  justify  a  nonsuit  that 
a  court  might  in  the  e.teirise  of  its  discre- 
tion gr.'ini  a  new  tiial.  It  is  only  where 
there!  is  no  c\idciice  in  law  which,  if  be- 
lieved, \vill  sustain  a  vetdict,  that  the  court 
is  c;dle(l  upon  to  nonsuit  ;  and  llu-  evnleiice 
maybe  sutlicieiit  in  law  to  sustain  .1  verdu  t, 
although  so  greatly  ;i"ainst  the  appaieer 
weight  of  evidence  as  to  justify  the  iirant- 
ing  of  a  new  trial.  Coll  v.  Sixlli  .h'r.  A'. 
Co.,  49  iN'.  I'.  f>7i.  Will/.:  ii///r>fi/»tf  1  /.  (.V* 
.v.  189.  —  Ri:vii:\vi;ii  in  .Mulligan  ?■.  New 
York  C.  \  II.  R.  R,  Co.,  33  N.  Y.  S.  R.  534. 

It  is  error  to  grant  a  nonsuit  where,  by 
any  allowable  deduction  from  the  facts 
proved,  a  cause  of  action  may  be  sustained 
by  plaintilT;  and  it  cuniiot  be  granted  be- 
cause of  the  contributory  negligence,  unless 
such  negligence  is  conclusively  established 
by  evidence  which  leaves  nothing  of  infer- 
ence or  fact  for  the  jury.  Criony  v.  /.oii/f 
hlntut  R.  Co.,  24  Am.  A-  /?«(,'.  A'.  Cas.  473, 
10!  A^.  J'.  419,  5  A'.  A.  Rep.  425  ;  oj/ir tiling 
31  Hint  173,  ;///•«/.— Ri.vii:\viN(!  Kellogg  v. 
New  York  C.  &  II.  R.  R.  Co..  79  N.  V.  72; 
Shaw  V.  jcwett,  86  N.  Y.  616.  DisriN- 
ouisiiKD  IN  Hoinboy  7A  New  York  C.  X'  H. 
R.  R.C0..47  Ilun  425.  QlioiKl)  IN  Wall  V. 
Delaware,  L.  &  W.  R.  Co.,  54  Ihin  454; 
Knox  T'.  Hall  Steam  Power  Co.,  69 
Hun  231. 

To  justify  a  nonsuit  in  an  action  based  on 
negligence,  on  the  groiinrl  of  contributory 
negligence,  it  must  clearly  appear  that  no 
construction  of  the  evidence,  and  no  infer- 
ence from  the  facts,  will  warrant  a  contrary 
conclusion.  AV//t'  v.  Relhatn  Hod  El,  Co., 
51  N.  v.  .v.  A'.  549.  21  A'.  }'.  Siipp.  1107.  67 
////;;  (^yi,  mem.  'linens  v.  A'oinr,  W.  &■•  (). 
R.  Co.,  28  .V.  V.  S.  R.  124.  54  //////  638, 
mem.,  4  S/h\  .Sup.  Ct.  332,  8  X.  V.  Siipp. 
'37;  affirmed  in  124  X.  Y.  642,  nieiii..  36 
N.  Y.  .S'.  A'.  1015,  mem.  —  Qi;<)ii.\(;  Mas- 
soth  V.  Delaware  &  H.  Canal  Co.,  64  N.  Y. 
529;  Parsons  v.  New  York  C.  &  H.  R.  R. 
Co.,  113  N.  Y.  355,  22  N.  Y.  S.  R.  697. 

Where  the  action  is  based  upon  negli- 
gence, it  is  only  where  there  is  an  entire 
absence  of  evidence  of  such  negligence,  or 
where  the  contributory  negligence  of  the 
complaining  party  affirmatively  and  clearly 
appears  from  plaintiff's  evidence,  that  a 
nonsuit  may  be  ordered.  Lnun^lioff  \.  Mil- 
ivaukee  &*  P.  du  C.  R.  Co.,  19  Wis.  489. — 
QuoTF.i)  IN'  Townley  .'.  Chicago,  M.  &  St. 
P.  R.  Co.,  4  Am.  &  Kng.  R.  Cas.  562,  53 
Wis.  626.     RiivitWEU  IN  Uelirens  v.  Kan- 
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tm  Pac.  R.  Co..  8  Am.  Si  Enp.  R.  Cns.  184, 

5  Colo.  400. 

Wlicir  plaiiililf's  evidence,  supposinp  it 
to  niMiim  iiiulispiited  ntu\  l;ivin^;  to  it  tiie 
iiio-;t  l:iviir.il)ie  CDnstriirtioii  that  it  will 
letjitimiilfly  tiear,  includiiiK  all  reasonable 
infeiciuts  from  it  wonifl  sustain  a  verdict 
111  ins  tavor.  a  peremptory  nonsuit  siioiild 
not  he  uraiitcrd.  Jolnnon  v.  Lhioigo  &*  N. 
ir.  A'.  (.(',,  8  y/w.  iS-  /•;«<,'.  A'.  Cns.  471,  56 
JIV,.  -74,  14  A',  ir.  Hep.  181. 

Ill  an  action  for  personal  injuries  caused 
hy  nei;h>;eiice,  unless  it  is  conclusively 
proved  eiilier  that  defendant  was  not  guilty 
(il  any  neniigence  which  caused  tlie  injuries, 
or  tliat  plainlitT  was  guilty  of  ncj;li>{ence 
wliicli  contriliuied  lliereio,  a  nonsuit  should 
not  be  ordered,  lioluxn  v.  Milwaukee,  A.  S. 
Sr*  II'.  A'.  Co..  15  Am.  &^  Kni(.  A'.  Cns.  374, 

3S  nvf.  30, 15  jv.  w.  AV/».  801. 

HO.  Mtlcvt  of  moving:  i'**r  iioiiHiiit. 

—  W'liere  the  action  is  a^'ainst  a  company 
for  nej^ligently  causing  the  death  of  a  l)rake- 
maii.  a  motion  for  a  nonsuit  on  the  {ground 
tliat  there  is  no  evidence  of  ncRlijience  on 
the  part  of  the  com[)any  is  suiricient  when 
made  in  general  terms,  wiilujiit  specifying 
the  |)articular  negligence  iittemptcd  to  be 
shown  bv  the  proof,  Barnes  v.  A'eTO  i\:ri; 
/..  /■:.  &•  ir.  A\  Co.,  113  A'.  V.  251.  21  A'.  E. 
AV/.  50.  22  .V.  )',  .V.  A'.  936.  4  Z.,  A'.  ^.  151  : 
rr.'.rsini;;  14  A'.  Y.  S.  A'.  554.  -  Foi.l.oWi'.D 
IN  Ford  V.  Lake  Shore  &  M,  S.  H.  Co.,  2 
Silv.  App.  460, 

'I'hc  ahiiosi  universal  practice  in  the  trial 
<il  such  actions  is  to  move  for  a  nonsuit  on 
llic  grouiid  tiiat  no  negligence  of  the  de- 
fciui.mt  has  been  shown  ;  and  it  is  rare  that 
tile  defendant  goes  into  details  for  the  pur- 
l)ose  of  showing  why  he  claims  that  no 
lU'i^ligeiice  has  been  shown,  or  in  what  par- 
ticular respect  the  plaintitT  has  failed  in  his 
proof.  The  motion  is  predicated  also  upon 
all  the  evidence  of  the  case,  and  it  is  as- 
siinieii  for  the  purpose  of  the  motion  that 
the  evidence  upon  the  part  of  the  plainiifl 
;s  true,  and  the  claim  is  then  made  that 
ui  oil  such  assumption  no  negligence  has 
been  shown,  or  no  fpiestion  is  in  the  case 
proper  lor  a  jury  to  pass  upon.  Byrnes  v. 
Xeiu  York,  I..  K.  &^  W.  R.  Co.,  113  A^  V. 
251,  21  A'.  A',  A'ep.  50,  22  N.  Y.  S.  A\  936.  4 
L.  A'.  A.  151;  reversing  14  N.   Y.  S.  K.  551. 

And  in  arguing  such  motion  the  counsel 
for  the  defendant  may  enlarge  upon  it  and 
present  the  case  as  he  regards  it,  in  detail 
as  to  each  separate  piece  of  evidence,  and  to 


all  combined,  that  no  question  has  hfcn 
made  for  tt;e  jury,  hut  siir  h  iirgiiment  d'lci 
not  become  a  part  of  tlie  recnn),  aiul  the 
question  is  siitlicieiUly  raised  under  a  gen- 
eral motion  that  no  neglig<'nce  has  been 
shown.  Byrnes  v.  A'tic  York,  /..  K.  St*  H\ 
A'.  Co.,  113  A',  r.  251,  21  A'.  A.  AV/.  50,  22 
A'.  J'.  -V.  A'.  9^6,  4  L.  A'.  A.  151  ;  rfversing 
14  A'.   )'.  .s.  A'.  554. 

81.  UHi'd  olti  iioiiHiiit.  —  The  grant- 
ing of  a  nonsuit,  after  hearing  tlie  testi- 
mony for  botli  parties,  is  a  coin[)lete  deter- 
mination of  the  action  so  far  as  the  ccjiirt 
is  concerned,  and  brings  it  witiiin  the  spirit 
if  not  the  letter  of  Wis,  Laws  of  1K82,  ch, 
202,  and  if  the  defend. mt  fails  to  have  iiis 
costs  taxed  within  the  time  therebv  required 
he  waives  them.  McDotwui^h  v.  Mihivaiikre 
&'  A'.  A".  Co.,  69  Wis.  358,  34  A'.  W.  h'e/>.  uo. 

82.  V«>luutury  iioiihiiU. — In  an  action 
for  personal  injuries  the  plaint ifl  asked 
leave  to  amend  iiis  complaint,  and  upon  its 
being  refused,  declined  to  prf>cecd  Willi  the 
case  and  sutTered  a  voluntary  norsii  t. 
Subsequently  defendant  moved  to  dismi.;4, 
alleging  that  the  claim  was  barred  by  ilic 
statute  of  limitations.  N.  Y.  Code  Cr/. 
Pro.,  §  405,  provides  that  if  any  action  is 
terminated  otherwise  than  by  voluiiiary 
discontinuance,  dismissal  for  neglect  to 
prosecute,  or  final  judgment,  plalntiir  iii;iy 
bring  another  action  within  one  year,  llild, 
that  this  was  not  a  dismissal  for  neglect  to 
prosec:ute  within  the  meaning  of  the  C"i\{i, 
and  the  motion  should  be  ovcrriih'd.  A.'ar.v 
V.  Manhattan  A".  Co..  10  A',  J'.  Supp.  zzz. 

Hit.  Iteview  of  jii<l^iiirii(H  «>f  noii- 
suit. —  If  the  trial  court  erroneously  refu;es 
to  nonsuit  plaintilT  for  want  of  evidence  of 
defendant's  res|)onsibility,  and  exception  is 
thereupon  sealed,  and  the  defect  in  proof  is 
not  subsequently  remedied,  error  may  he 
assigned  upon  the  exception  and  the  judg- 
ment may  be  reversed.  May  v.  North  i/iid' 
son  County  K.  Co.,  30  Am.  &•  Ens^.  A\  (as. 
644,  49  A'./.  L.  445,  9  At  I.  Re  p.  688,  8  L-nt. 
Rep.  345  ;  reversing  48  A'.  J.  L.  401,  5  At  I. 
Rep.  276. 

And  if  the  court  refuses  to  grant  a  non* 
suit  when  it  should  do  so  the  defendant  is 
entitled  to  iiis  bill  of  exceptions,  aiul  the 
judgment  will  be  reversed.  But  when  the 
court  wrongfully  orders  plaintifT  nonsuit, 
and  he  submits,  it  is  doubtful  whetlier  he 
can  have  his  bill  f)f  exceptions,  or  bring 
a  writ  of  error.  Central  R.  Co.  v.  Moore.  24 
N.J.  L.  824.— Followed  in  New  Jersey 
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H.  &  T.  Co.  V.  West.  33  N.  J.  I..  43'^.  Dela- 
Wiir.;.  I.,  k  W  U.  Co.  i:  'rotlpy,  38  N.  j.  L. 
525.-  \e',t'  /ftsey  l:.\p.  Ci>.  v,  Xichoh,  33  A' 
y.  L.  434;  .'///>w//«A'  3-  A',  y.  /..  ihfv  — Foi,- 
l.owKl)  IN  ')elawaie,  L.  »N:  \V.  U.  Co.  v. 
Tolft-y,  3^j  N.  J    L.  525. 

I'liiler  N.  Y.  Cmle  Pro.,  ?  265.  as  con- 
strued by  the  court  of  appeals,  where  an 
ai  tiou  IS  tri'^d  at  the  cirf:uit  before  a  court 
and  jury  exceptions  taken  to  a  nonsuit  may 
be  ordered  to  be  iieard  in  the  lirst  instance 
at  gencial  term  ;  but  this  rule  is  changed 
by  tlie  Code  Civ.  Pro.,  §  1000,  which  pro- 
vides tiiat  "  upon  the  application  of  a  party 
wlio  has  taken  one  or  more  exceptions 
llie  judge  presiding  at  a  trial  by  a  jury 
may,  in  his  disc:reti<jn,  at  any  time  during 
the  same,  direct  an  order  to  be  entered  that 
tlir  exceptions  so  taken  be  heard  in  the  first 
instance  at  the  general  term,  and  that  judg- 
ment upon  the  verdict  be  suspended  in  the 
nit-antiine."  Sfily  v.  AVw  York  C.  i3->  //. 
/'.  /.'.  Co.,  25  llun  (.V.   J'.)  280. 

'I"lie  operation  of  a  railway  over  and  along 
public  highways  in  a  village  or  city  being 
necessarily  attended  with  great  peril  to 
lium.ui  life  and  property,  railroad  com- 
panies are  held  to  the  utmost  (are  on  the 
part  of  their  servants  to  avoid  inflicting 
injury  under  such  circumstances.  And  in 
this  action  against  a  company  for  the  killint; 
of  a  child  of  si.x  years  l)y  a  train  while 
crossing  a  city  street,  a  j.di^mont  of  nonsuit 
is  leversedon  the  ground  that  the  questions 
of  negligence  on  defendant's  part  and  con- 
tiibutoiy  nei^ligence  of  the  child  or  its 
parents  should  Vwt  b';en  submitted  to  the 
jury  on  the  evi.'y  ce.  Jo/inson  v.  C/ihago 
&^  A'.  If.  A\  Co..  I  Am.  &•  /-./ij;.  A\  Cas.  155, 
49  U'ts.  529,  5  A',  jr.  A'e/>.  8S0. 

84-.  Power  to  dismiss.— When  a  mo- 
tion for  a  nonsuit  is  made,  or  a  <lenuirrer  to 
the  declaration  filed,  it  is  the  duty  of  the 
tri.il  judge  to  pass  upon  it.  If,  however,  the 
case  is  submitted  to  tlic  jury  without  a  mo- 
tion to  nonsuit,  or  a  demurrer  to  the  dec- 
laration, then  the  court  must  leave  the 
question  of  negligence  to  the  jury,  and  it  is 
fori.idden  by  law  for  the  court  to  express 
any  opinion  upon  the  subject,  when  it  is 
solely  a  question  of  fact.  Jarrctt  v.  AtLiuta 

e^  jr.  /'.  A'.  c"<>., 83  (;■».  347.  g  y  /•;.  av/.  681. 

H5.  M'livii  a  diHiiiissiil  Is  iwopor.— 

Where  the  evidence  shows  that  there  could 
be  no  recovery  for  the  killing  of  plaintilf's 
intestate  on  account  of  iiis  contributory 
negligence,    the    cause  will   be  dismissed, 


under  .\rk.  Art  of  .\pril  14,  1891,  ch.  159, 
?  :.  >'/.  /.on/.-.  I.  .)/.  5-  S.  R.  Co  v.  Ross, 
56  Ark.  271,  19  S.  jr.  Rep.  837. 

I'lamtiff  subscribed  certain  real  estate  as 
stock  in  a  corporation,  through  false  and 
fraudulent  representations.  In  an  action 
to  recover  the  real  estate  the  complaint 
averred  that  plaintilY  was  ready  and  willing, 
and  olTered  to  bring  the  stock  into  court,  to 
be  disposed  of  as  the  court  might  direct. 
(In  motion  of  the  defendant  the  court 
ordered  plaintiff  to  furnish  defendant  with 
tiie  certificates  of  stock  for  inspection,  the 
motion  being  founded  on  the  pleadings 
alone,  and  there  being  no  evidence  of  notice 
to  plaintitT  to  produce.  For  the  failure  of 
plamtitl  to  comply  with  this  order  the  cause 
was  dismissed  without  prejudice.  Held:  (i) 
that  Ind.  Code.  «i§  305,  306,  relates  to  papers 
wliich  the  adverse  party  desires  to  pro- 
duce in  evidence,  and  not  to  papers  of 
which  a  mere  inspection  is  demanded,  and 
which  are  set  forth  or  referred  to  in  the 
pleadings,  (2)  that  the  statute  does  not 
change  the  common-law  rule  that  where  the 
form  of  action, or  the  pleadings,  gives  to  the 
party  notice  to  be  prepared  to  produce  a 
written  instrument,  no  other  notice  to  pro- 
duce is  necessary.  Stivers  \.  Junction  R.  Co., 
17  hid.  142. 

Where  the  plaintift  in  a  civil  action  tails 
to  appear  on  the  trial,  and  tlicrc  is  no 
counterclaim  or  set-olf  filed  or  [>rcsented 
by  the  defendant,  the  district  court  should 
dismiss  the  case  at  the  costs  of  the  plaintilT 
without  prejudice  to  a  future  action.  AV»«- 
s.i^  City,   \r.  &^  N.   ir.  R.  C>.  V.  Jlalkir,  50 


'39. 


.V,/. 


A  complaint  which  fails  to  state  facts 
sutlicient  to  constitute  a  cause  of  action  will 
be  dismissed,  Myers  v.  C/iu,ii;o,  M.  6-  St 
/'.  R.  Co.,  50  Minn.  371,  52  A'.  JJ'.Rep.  962. 

.^ction  was  brought  against  ap[)ellants 
and  a  railroad  company.  Pending  the  trial 
plaintifl  asked  and  obtained  leave  to  dismis.: 
as  to  the  railroad  company,  with  costs. 
//cA/,  no  error,  and  thatthe  trial  was  properly 
allowed  to  proceed  as  against  the  remaining 
defendants,  without  re-empaneling  or  re- 
swearing the  jury,  although  the  answer  of 
defendants  containei!  a  paragraph  in  the 
nature  of  a  plea  in  abatement  for  the  mis- 
joinder of  the  railroad  company  as  a  de- 
fendant. Morrifsev  v.  Scltiiidley.  i8  \'eb. 
672,  26  A',  jr.  Rep.  \y(). 

Where  the  action  is  for  wrongfully  caus- 
ing death,  and  plaintiff  fails   to  establish 
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by  competent  evidence  that  the  death  was 
tlie  legitimate  result  of  an;  wrongful  act. 
neglect,  or  default,  t'le  complaint  is  prop- 
erly dismissed.  Schoen  v.  Dry  Dock,  K. 
B.  •T'-  A'.  A'.  Co.,  26  J.  fi-  .S".  149,  31  N.  y. 
S.  R.  400,  9  N.   y.  Supp.  709. 

Where  the  action  is  based  on  ni-gligencc, 
and  plaintiff  presents  no  evidence  tending 
to  prove  that  the  injuries  resulted  solely 
from  the  negligence  of  defendant,  or  where 
it  allirmatively  appears  that,  though  de- 
fendant may  have  been  guilty  of  negligence. 
still  plaintiff's  negligence  contributed  to 
the  injuries,  it  becomes  proper  for  the 
court  to  dismiss  the  complaint,  because  of 
failure  of  proof  suthcient  to  justify  a  recov- 
ery. Winterfield  v.  Seiotui  Ave.  R.  Co.,  49 
X.  y.  .s'.  R.  435,  66  Hun  627,  mem.,  20  A'.  J'. 
Supp.  801.  — yi'oriN(;  Ulnrk  -,'.  Hnrlfm 
Hiidge.  M.  &  F.  R.  Co..  28  N.  Y.  S.  R.  495- 

When  the  contributory  negligence  of  the 
plamlirt  is  an  inevitable  inference  from  the 
evidence  it  is  error  n"t  to  dismiss  the  coin- 
jjlaint.  llmiiilton  v.  T/iirii  ./rr.  R,  Co.,  6 
Misr.  382.  26  A'.   1'.  .V///i/.  754,  56  A'.    1'.  .V. 

R-  397- 
80.  Wlioii  SI  diHiiiisssiI  i.s  improper. 

In  an  action  for  work  in  grading  a  rail- 
way, where  there  is  a  conflict  of  evidence 
the  court  properly  refuses  a  motion  l)y 
defendant  to  dismiss  the  action.  I'arrtll  v. 
St.  Paul  &*  X.  /'.  R.  Co.,  38  Minn.  394,  38 
X.  11 '.  R.p.  100. 

Plainiirfs  complaint  alleged  that  her 
intestate  was  in  his  lifetime  seized  and 
possessed  of  certain  premises  whicli  were 
described  by  metes  and  bounds,  subject  to 
a  public  easement  in  a  part  thereof  used  as 
a  public  street;  that  defendant  at  times 
specitied,  prior  to  the  death  of  the  intestate, 
and  while  he  was  so  possessed,  unlawfully 
entered  upon  that  portion  so  used  as  a 
highway  and  committed  acts  of  trespass  by 
running  its  steam  er  ines  and  cars  thereon, 
etc.  The  complauu  was  dismissed  on  the 
ground  that  it  did  not  set  forth  a  cause  of 
action,  as  the  description  by  its  terms  only 
ran  to  the  side  line  of  the  street  and  did  not 
incliu'e  any  portion  thereof.  Held,  trror ; 
that  plaintiff  was  not  concluded  l)y  the  de- 
scription, but,  having  alleged  title  in  and 
jiossession  of  the  locus  in  quo,  subject  only 
to  the  public  easement  for  highway  pur- 
poses, was  entitled  to  an  opportunity  to 
establish  these  allegations.  Hussner  v. 
Brooklyn  City  li,  Co.,  20  Apn.  &>  Ettg.  R,  Cas. 
265.  <;6  X.  ]'.  iK  ;  itflirtnnn;  30  Hun  409. 


Plaintiff  sued  for  injuries  to  his  wife  by 
slipping  on  ice  at  one  of  defendant's  stations 
as  she  was  leaving  a  train.  There  was  suf- 
ficient evidence  to  justify  the  jury  in  find- 
ing that  ordinary  care  had  not  been  used  to 
make  the  steps  reasonably  safe,  the  evidence 
tending  to  show  that  snow  whicl;  had  fallen 
the  night  before  had  thawed  in  the  middle 
of  the  day,  and  the  drippings  had  frozen 
on  the  steps,  no  effort  having  been  niiide 
tf)  remove  it  or  prevent  its  being  slippery. 
Helil,  that  a  motion  to  dismiss  because  no 
negligence  was  shown  was  properly  denied. 
Ainlev  v.  Manhattan   R.   Co.,  47  Hun  206, 

1 3  A-.'  ]'.  .S-.  A'.  557. 

Where  different  men  of  reasonable  minds 
might  have  reached  different  conclusions 
from  tlie  facts  disclosed  by  the  evidence, 
tlie  case  is  one  for  the  jury,  and  a  dismissal 
i)(  the  complaint  is  eiror.  A/i:^er  v.  .Xe:u 
york  El.  R.  Co.,  28  /.  ^^  .v.  (A'.  }'.)  i.  — Foi.- 
i.<)WiN(;  Jones  t'.    Metropolitan   I^i.  R.  Co.. 

14  N.  V.  Supp.  632. 

It  is  not  error  in  the  court  below  to  refuse 
to  dismiss  an  action  against  a  railroad  com- 
pany, on  the  ground  that  the  <onrt  had  not 
jurisdiction  thereof,  because  the  charter  of 
the  defendant's  company  provides  the  man- 
ner, in  which  a  party  iniiired  by  the  con- 
struction of  its  road  shall  proceed  to 
recover  damages,  where  the  complaint  does 
not  allege  that  the  cause  of  action  arose 
from  the  construction  of  said  road.  Cole  v. 
Carolina  C.  R.  Co.,  74  .V.  C'ar.  587. 

87.  Tlie  motion  to  dismiss.  —  In  a 
suit  for  damages  caused  by  constructing 
and  maintaining  a  railroad  in  front  of  plain- 
tiff's oremises,  tlie  company  moved  to  dis- 
miss upon  the  ground  that  plaintiff  had  not 
made  <jut  a  case.  Held,  that  the  ground  of 
the  motion  was  too  general  to  raise  the 
point  that,  even  if  plaintiff  had  the  legal 
title  and  had  received  rents,  yet  not  being 
in  the  actual  occupancy  of  the  premises  he 
cannot  maintain  the  action.  Di\in  v.  .1/./- 
ropolitan  El.  R.  Co.,  119  A'.  1'.  540,  23  .X. 
/•;.  Re/>.  1054,  30  A',  y.  S.  R.  81.— Rkvik.wkd 
IN  Bruen  v.  Manhattan  R.  Co..  39  N.  Y.  S. 
R.  86,  20  Civ.  Pro.  127,  14  N.  Y.  Supp.  285. 

5.  CoHnser.s  Addris.'!  to  the  Jury. 

88.  Iliscretioiiary  powers  of  tlie 
voiirt. — An  attorney,  in  his  argument  to 
the  jury,  sliould  confine  his  discussion  to 
the  issues  and  the  evidence  in  the  case,  and 
it  IS  the  ilutv  of  the  trial  court   to  sre  that 
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he  docs  so.  Missouri  P/ic.  A".  Co.  v.  ^fef=- 
gn\  35  Am.  &-  Kii^.  Ji\  Cas.  148.  24  ^'^^-  9°> 
3.S  y.   IV.  Rtp.  27. 

A  verdict  will  be  set  aside  for  unwarranted 
remarks  of  counsel  to  tlie  jury  in  closing, 
unless  the  presiding  justice  finds,  as  matter 
of  fact,  that  the  jury  were  not  influenced 
tMciel)y,  or  that  the  eflcct  upon  their  minds 
was  wholly  removed  by  a  retraction  of 
counsel,  the  chars^e  of  the  court,  or  in  some 
other  wav.  UiiUard  v.  lUnton  &*  M.  A'-  Co.. 
27  Ant.  &^  En!,'-.  A'.  Ccis.  117.  64  •'"\'-  //•  -7, 
5  A//.  Rep.  S38.  — DisriNGUiSHiNO  Forsyth 
V.  Boston  &  A.  K.  Co.,  103  Mass.  510;  Frost 
V.  Grand  Trunk  K.  Co.,  10  Allen  (Mass.) 
3S7.  Rkvikwinc.  Jacques  v.  Bridgeport 
Horse  R.  Co.,  41  Conn.  61. 

««.  Wliiit  artruiiuMit.s  are  pr«>i»<*r. 
—  It  was  proper  for  plamtil'f's  counsel  to  say, 
in  his  a-gument  to  the  jury,  that  the  burden 
of  proof  was  on  defendant  to  acquit  itself 
of  negligence;  that  the  law  was  reasonable, 
because  if  it  were  otherwiie  plaintiti  would 
be  comi)elled  to  put  defendant's  employes 
0:1  the  stand,  and  prove  by  them  their  own 
negligence.  It  was  also  proper  for  such 
c  unsel  to  say  :  "  Uon't  you  know,  gentle- 
men of  the  jury,  that  fast  running  was  the 
cause  of  the  killing  of  plaintiff's  mules.'" 
liirminii/tam  Mineral  A'.  Co.  v.  //arris,  98 
A/a.  326,  13  So.  Rep.  377. 

The  natural  bias  of  relatives,  or  servants, 
or  cmi)loyes,  is  matter  for  legitimate  com- 
ment l)y  counsel  before  the  jury,  whether 
such  witnesses  be  introduced  by  one  side  or 
the  other.  Central  R.  Co.  v.  Mitc/iell,  I 
Am.  &•  IJix-.  R.  Cas.  145,(13  Ca.  173. 

Where  the  record  of  proceedings  appro- 
priating the  right  of  way  f'lr  a  railroad  is 
ohered  in  evideiue,  opposite  counsel  have 
a  right  in  their  argument  to  comment  on 
anv  portion  of  such  record.  iKOStendader  v. 
rime.  37  /o-va  645. 

An  advocate,  however  unrestricted  he 
mav  and  ought  to  be  in  the  use  of  all  the 
forms  of  rhetoric,  sucii  as  invective,  satire, 
ridicule,  or  humor,  :ind  every  variety  of  il- 
lustration drawn  from  the  facts  in  evidence 
or  from  facts  hypothetically  assumed,  ought 
not  to  be  allowed  to  make  himself  a  witness, 
and  state  facts  within  his  own  knowledge 
touching  the  case  under  discussicin.  Loyd 
V.  Hannibal  St'  St.  J.  R.  Co.,  53  J\/o.  509,  12 
Am.  Ry.  AV/».  474. 

It  is  no  doubt  the  duty  of  the  tri.il  judge 
to  prevent  such  departures  from  the  proper 
and  legiliuiate  siiliere  of  the  counsel  ,   but 


the  line  of  discrimination  between  legiti- 
mate illustration  and  comment,  and  the 
introduction  of  facts  not  in  evidence,  and 
having  no  bearing  on  the  (juestion  rt  issue, 
is  not  always  clear,  since  it  is  always  in  the 
power  of  rhetorical  ingenuity  and  fancy  to 
put  facts  not  in  evidence  hypothetically  to 
the  jury  and  by  comments  on  such  supposed 
facts  do  as  much  harm  to  the  adverse  party 
through  the  medium  of  innuendoes  or  in- 
sinuation as  by  plain  and  uneauivocal  asser- 
tions of  their  truth.  These  ditUculties,  how- 
ever, were  remediable  under  the  old  system 
of  charging  juries  at  the  close  of  the  case. 
That  power  is  not  now  given  to  the  courts, 
for  reasons  doubtless  satisfactory  to  the 
legislature.  Loyd  v.  Hannibai  &»  St.  /.  A'. 
Co..  53  A/o.  509,  12  Ant.  Ry.  Rep.  474. 

The  court  cannot  sum  iij)  the  evidence,  (jr 
comment  on  it, or  draw  the  attention  of  tiie 
jury  to  the  real  points  in  issue,  in  any  otiier 
way  than  by  written  instructions  prepared 
and  given  to  the  jury  before  the  arguments 
of  counsel.  To  interfere  with  the  latter 
without  infringing  on  the  ])rovince  assigned 
by  the  legislature  to  the  courts  is  therefore, 
a  delicate  matter.  Loyd  v.  Hannibal  &•  St. 
J.  R.  Co.,  53  Mo.  509,  12  Am.  Ry.  /\\'fi.  474. 
It  is  not  error  to  permit  counsel,  in  the 
closing  argument,  to  reply  to  an  argument 
made  by  the  adversary  on  a  question  of  law 
applicable  to  the  case,  and  to  comment 
upon  authorities  applicable  to  the  question. 
Te.vas  &■»  P.  R.  Co.  v.  Garcia,  21  Am.  &• 
En^.  R.  Cas.  384.  62  Te.i.  285. 

It  is  not  error,  in  an  action  for  personal 
injuries,  for  counsel  to  allude  in  his  argu- 
ment to  the  jury  to  the  fact  that  plaintiff 
had  a  wife  and  four  children.  .S'<?;/  Antonio 
&•  A.  P.  R.  Co.  V.  Robinson.  73  Te.v.  277  11 
S.  IV.  Rep.  327. 

00.  What  are  improper,  ^onorally. 
— Where  a  company  is  sued  for  an  in  jury  at 
a  crossing,  and  the  negligence  charged  is  a 
failure  to  ring  a  bell  or  blf)W  a  whistle  on 
approaching  the  crossing,  it  is  not  ground 
fore.\ceptif)n  that  the  court  refused  to  allow 
counsel  for  plaintiff  to  comment  on  the  fact, 
which  was  made  known  to  the  jury  by  view- 
ing the  ground,  that  the  conijiany  had  sta- 
tioned a  flagman  at  the  crossing  since  the 
accident.  Menard  v.  lioston  i^  A[.  R.  Co., 
150  Mass.  386,  23  A'.  /•;.  Rep.  214,  —  Rk- 
viEWED  IN  Shinners  v.  Prop'rs  of  Locks, 
etc.,  154  Mass.  168. 

Where  a  company  is  sued  for  injuries  to 
a  minor  which   it  had  employed,  it   is  not 
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proper  for  counsel  for  plaintiff  to  say  in  his 
artj.iment  to  tlie  jury  tliat  it  is  against 
public  policy  to  allow  minors  to  be  em- 
ployed at  such  work,  where  they  have  no 
outside  support,  as  it  is  calculated  to  in- 
crf  ISO  pauperism.  Gulf,  C.  &•  S.  F.  R.  Co. 
V.  lon,'$.  73  7>.r.  232,  11  5.  IV.  Rep.  185. 

Kem;irl<s  by  plaintiff's  attorney,  in  an  ac- 
tion asjainst  a  company  for  personal  injuries, 
that,  "  if  it  should  so  be  that  the  sum  you 
fix  as  just  and  reasonable  should  be  regarded 
by  ilie  court  as  excessive,  it  is  our  privilege 
to  throw  olT  as  we  see  fit  to  "  and  "  Money 
may  minister  somewhat  to  his  comfort,  and 
shall  not  he  liave  it  from  a  company  that  is 
able  to  pay  ?  "  are  improper  and  prejudicial 
to  defendant's  rights.  Waterman  v.  Chi- 
cago &*  A.  R.  Co.,  52  Am.  &*  Eng.  R.  Cas. 
592,  82  Wis.  613.  52  N.  W.  Rfp.  247.  1 1 36. 

J)l.  Statements  uiisiipportod  by 
\\\v,  evi<ieiiCi%  —  In  an  action  against  a 
company  to  recover  for  injuries  to  stock, 
coiinsel  for  plaintiff,  appellee  in  this  court, 
sp"aking,  in  his  concluding  argument  before 
the  jury,  of  an  engineer  who  was  in  charge 
«f  defendant's  train  at  the  time  of  the 
injury,  anrl  who  had  been  examined  as  a 
witness  on  behalf  of  defendant,  said  :  "  En- 
giiu:ers  on  railroads,  like  this  engineer,  have 
to  emigrate  if  they  don't  conform  to  the 
wishes  of  their  employers,  and  testify  as  their 
employers'  interests  require;  they  testify 
with  a  halter  aiound  their  necks."  Held, 
that  if  this  had  been  stated  as  an  inference 
or  opinion,  based  on  the  witness's  connec- 
tion with  the  railroad,  and  with  the  act  com- 
plained of  as  negligent,  counsel  would  have 
kept  within  legitimate  liounds.  But  having 
been  s'uted  as  a  fact,  not  as  an  inference  or 
od'i  'jn,  and  the  bill  of  exceptions,  which 
pu  -ts  to  set  out  all  the  evidence,  not 
sho\> .  'n  any  fact  or  circumstance  in  evi- 
(len  :c  wiiich  justified  such  a  line  of  argu- 
ment, it  should  have  been  ruled  out  by  the 
court,  and  the  jury  cautioned  against  allow- 
ing it  to  have  any  influence  with  thcin  ; 
and  the  failure  of  the  court  so  to  rule  is 
reversible  error.  East  Teiin.,  V.  &*  G.  R. 
Co.  v.  liayliss,  22  Ant.  &*  Eng.  R.  Cas.  596, 
75  Ala.  466. 

An  attorney  in  his  argument  to  the  jury 
has  no  right  to  declare  that  if  the  employes 
of  a  railway  company  had  testified  other- 
wise than  they  did  they  would  be  discharged, 
when  such  statement  is  not  supported  by 
any  evidence.  Moody  v.  Alabama  G.  S.  R. 
Co.,  {.'lla.)  10  So.  Rtp.  905. 


An  attorney  will  not  be  permitted,  in  the 
argument  of  a  case  to  the  jury,  to  make 
assertions  or  insinuations  of  tlie  existence 
of  facts  not  in  evidence.  If  he  does  so  the 
verdict  may  be  set  aside ;  but  to  authorize 
the  setting  aside  of  the  verdict  the  state- 
ments must  have  been  of  such  a  character 
as  may  reasonably  be  supposed  to  have  in- 
fluenced tlie  jury.  Eestner  v.  Omaha  >!?-•  .S^. 
W.  R.  Co..  20  Am.  &>  Entf.  R.  Cas.  238,  17 
Ne/>.  280,  22  N.  W.  Rep.  557. 

Where  the  evidence,  in  an  action  for  inju- 
ries resulting  from  negligence  in  the  opera- 
tion of  an  electric  car,  shows  that  the 
motorman  was  discharged  about  three 
weeks  after  the  accident,  but  does  not 
show  the  reason  of  his  discharge,  it  is  not 
improper  for  counsel  for  plaintiff  to  draw 
the  inference  from  such  fact,  and  argue  it  to 
the  jury,  that  the  discharge  of  the  motor- 
man  was  on  account  of  his  carelessness  at 
tlie  time  of  tlie  accident.  Sears  v.  Seattle 
Con.  St.  R.  Co.,  6  Wash.  227.  33  Pac.  Rep. 
3S9,  1 08 1. 

Where  an  engineer  testifies  that  an  engine 
was  only  run  from  four  to  six  miles  an  hour, 
and  that  he  did  not  recollect  having  stated 
that  he  was  obliged  to  run  faster  to  do  the 
W(jrk,  evidence  that  he  did  so  state  some 
time  after  the  accident  is  only  admissible 
for  the  purpose  of  discrediting  his  testi- 
mony, and  it  is  error  to  permit  counsel  to 
treat  it,  in  the  argument  to  the  jury,  as 
original  evidence  upon  the  question  of  the 
speed  of  the  train.  Meddles  v.  Chicago  &* 
N.  W.  R.  Co.,  39  Am.  &'  Eng.  R.  Cas.  645. 
74  Wis.  239.  42  X.  W.  Rep.  237. 

92.  ExprcssioiiH  calculated  to  in- 
flame the  minds  of  tlie  juTor.s.*  — On 
the  trial  of  an  action  to  recover  for  the  death 
of  plaintiff's  intestate,  plaintiff's  counsel,  in 
his  closing  address  to  the  jury,  said  :  "  How 
can  you  go  out  and  explain  to  your  neighbors 
and  friends  if  you  find  a  verdict  for  this  rail- 
road company  ?  "  Defendant  objected,  and 
the  court  said  :  "  It  is  a  matter  of  argument. 
If  counsel  desire  to  make  such  remarks.  I 
will  overrule  the  objection  and  let  them 
take  chances."  Nothing  objectionable  was 
thereafter  said.  Held,  that  the  court  could 
not  say  that  the  remark  was  ground  of  error, 
as  it  was  not  advised  as  to  what  preceded  and 
followed  the  words  complained  of,  and  what 


*  Attempts  to  excite  prejudice  ag.iinst  railways 
and  lorporations.  see  46  A.M.  &  Eno.  R.  Cas. 
153,  al'slr. 
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caused  the  same,  and  that  it  is  improper  for 
counsel  to  make  appeals  to  the  approval  or 
disapproval  of  the  public  as  a  consideration 
to  weigh  with  the  jury.  Lake  Erie  d*  \V. 
K.  Co.  V.  MiddUton,  142  ///.  JjO,  32  A'.  E. 

Ktp.  453- 

Where  the  action  is  to  rerover  for  the 
death  of  an  employe,  it  is  error  to  allow 
plaintifT's  counsel  to  read  to  the  jury  in  his 
(losing  argument  a  newspaper  article,  in- 
t(Mi(ied  to  cast  :.  stigma  upon  all  railroads 
on  account  of  a  fancied  recklessness  in  car- 
ing for  the  lives  of  tlieir  employes,  Chicago 
(f-*  .'/.  /i'.  ('('.  V.  liragotiier,  13  ///.  Afp.  467. 

Counsel  for  i)laintilT  in  the  course  of  his 
argument  used  this  language:  "The  con- 
duct of  the  conductor  and  the  railroad 
emi»l<)V(''s  shows  that  they  have  become  like 
the  ccirporation  for  whom  tliey  work  ;  they 
have  become  so  hard-hearted  and  unfeeling 
that  iIk'v  liave  no  charity  for  their  fellow- 
man."  The  statement  was  objected  to  at 
t lie  time  by  counsel  for  defendant,  but  the 
court  overruled  the  objection,  with  the  ob- 
servation that  the  language  was  fairly 
justified  by  the  evidence.  Held,  that  there 
was  not  such  an  abuse  of  the  discretion 
vesteil  in  the  court  concerning  the  argu- 
ment of  counsel  as  to  justify  a  reversal  of 
the  judgment.  Lake  Etie&^  W.  N.  Co.  v. 
Close,  5  /;/(/.  ,•;//.  444,  32  N.  E.  Rep.  588. 

In  an  action  against  a  company  to  re- 
cover for  personal  i-ii.iries,  the  court  will 
not  set  aside  the  verdict  because  counsel 
for  plaintifT  stated,  in  his  argument  to  the 
jury,  that  the  fireman  in  charge  of  the  train 
Was  susceptible  to  the  attractions  of  women 
and  had  been  allured  from  his  duty ;  that 
on  a  former  trial  of  the  case  the  jury  found 
that  there  was  no  negligence  on  tlie  part 
of  plaintifT's  parents;  that  there  was  the 
same  state  of  facts  at  the  former  as  in  the 
existing  trial ;  that  there  was  a  conspiracy 
between  two  of  defendant's  witnesses  to  de- 
feat the  plaintifT's  recovery,  although  there 
was  no  testimony  on  the  subject ;  that  the 
attorneys  for  defendant,  the  Wabash  sys- 
tem and  Vanderbilt  system,  get  $15,000  a 
year,  and  appealed  to  the  prejudices  of  the 
jury  with  regard  to  Vanderbilt  and  Gould, 
Battishill  v.  Humphreys,  29  Am.  <Sm  /Twj,', 
li.  Cas.  4H,  34  Am.  6-  Eng.  Ji.  Cas.  69.  64 
Miili.  514.  38  A',  tr.  Rep.  581.  14  West. 
Rep.  863. 

It  is  not  proper  for  counsel  upon  either 
side  to  attempt  to  play  either  upon  the 
pride  or  prejudices  of  the  jury  ;  but  where 


the  attorney  for  the  losing  party  is  the  ag- 
gressor in  matters  of  this  kind,  thereby 
challenging  a  reply  from  his  opponent,  the 
court  is  not  called  upon  to  punisli  the  lat- 
ter's  client  for  an  indiscretion  of  his  counsel 
thus  called  out  in  the  heated  trial  of  an 
important  cause,  unless  it  appears  quite 
plaiTily  that  the  verdict  was  influeu'rcd 
thereby.  Sweet  v.  Michigan  C.  R.  Co.,  48 
Am.  &*  Eiig.  R.  Cas.  395,  87  Jlfich.  559,  49 
.V.   W.  Rep.  S82. 

Counsel  for  plaintifT,  on  the  refusal  of  the 
court  to  permit  certam  cross-examination 
of  one  of  defendant's  witnesses,  remarked 
that  the  attorneys  on  the  other  side  were 
afraid  that  the  witness  would  tell.  Held, 
that  ilie  natural  tendency  of  the  language 
used  was  to  increase  in  the  minds  of  the 
jurors  a  prejudice  which  common  experi- 
ence shows  is  very  apt  to  exist,  and  that 
trial  courts  should  set  aside  verdicts  where 
such  means  have  been  resorted  to.  Thomp- 
son V.  Toledo,  A.  A.  <S^  A^.  M.  R.  Co..  91 
.]/ich.  255,  51  A',   ir.  Rep.  995. 

PlaintifT's  counsel,  in  summing  up  a  case, 
after  referring  to  the  "utter  disregard  of  ' 
the  rights  of  the  private  citizen  by  corpora- 
tions," was  permitted  to  read,  under  objec- 
tion and  exception,  an  article  from  a  news- 
paper which  purported  to  be  an  account  of 
the  killing  of  a  boy  by  coming  in  contact 
with  an  electric  wire,  negligently  left  swing- 
ing for  months  from  a  pole  in  a  city  street, 
and  which  commented  on  the  neglect  and 
incompetency  of  the  city  ofTicials,  Held, 
error ;  that  it  was  the  duty  of  the  court  to 
interpose  and  prevent  the  reading.  IVill- 
iiims  V.  lirooklyn  El.  Ji.  Co.,  46  Avt.  &* 
Eng.  R.  Cas.  149,  126  A'.  )'.  96,  26  A^  E. 
Rep.  1048,  36  A'.  ]'.  .S',  R.  504 ;  rri>ersing  57 
Hiin  591,  ^tem.,  32  A'.  I'.  S.  R.  702,  10  A'.  Y. 
Supp.  929. 

While  it  is  the  privilege  of  counsel,  in 
addressing  a  jury,  to  comment  upon  every 
pertinent  matter  of  fact  bearing  upon  the 
questions  the  jury  have  to  decide,  this 
privilege  does  not  justify  the  introduction 
of  matters  wholly  immaterial  and  irrele- 
vant, and  which  the  jury  have  no  right  to 
consider  ;  and  where  such  comments  are 
permitted  after  proper  objection,  and  they 
tend  to  prejudice  the  minds  of  the  jury, 
this  is  legal  error.  Williams  v.  Rrooklyn 
El.  R.  Co.,  46  Am.  &*  Eng.  R.  Cas.  149,  126 
A',  ]•,  96.  26  A'.  E.  Rep.  1048.  36  A'.  Y.  S.  R. 
504;  tn'ersitig  57  Hioi  591,  mem.,  32  A'.  Y. 
S.  R.  702.  10  A'.    1'.  Supfi.  929. 
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References  by  counsel,  in  addressing  a 
jury,  to  the  wealth  or  poverty  of  the  par- 
ties, to  the  strength  of  municipal  or  private 
corporations,  and  to  the  comparative  help- 
lessness of  an  individual  citizen,  are  proper 
when  made  in  a  spirit  of  fairness,  and  for 
the  purpose  of  stimulating  the  jury  to  a 
careful  and  conscientious  discharge  of  their 
duty.  Nfiiry  v.  //i/^,  143  Pa.  S/.  548,  22 
^f/.  Rep.  1046. 

But  when  such  references  are  made,  and 
the  changes  are  rung  upon  them,  for  the 
evident  purpose  of  inflaming  the  passions 
and  prejudices  of  jurors,  and  leading  them 
to  disregard  their  duty,  the  actual  facts,  and 
the  legal  rights  of  the  parties  in  the  par- 
ticular case,  it  is  the  duty  of  the  judge,  upon 
request,  to  interfere.  Henry  v.  Huff,  143 
Pa.  St.  548,  22  Atl.  Rep.  1046. 

In  an  action  against  u  railroad  to  recover 
for  injuries  to  a  minor  employe,  where  it 
was  alleged  tliat  he  was  employed  as  a  coal 
heaver,  and  without  experience  and  against 
Ills  will  was  directed  to  perform  the  duties 
of  a  switclinian,  it  was  reversible  error  to 
allow  plaintiff's  counsel,  in  his  closing  ad- 
dress to  tlie  jury,  to  make  an  improper  ap- 
peal to  their  prejudices  by  telling  them  that 
it  was  against  public  policy  to  allow  minors 
to  be  employed  in  such  dangerous  posi- 
tions, and  "calculated  to  increase  the 
pauperism  of  the  country,  and  means  that 
you  and  I  and  the  country  have  them  to 
support."  Especially  should  a  verdict  for 
plaintiff  be  set  aside  in  such  case  where  the 
weight  of  evidence  shows  that  plaintifT  was 
not  without  experience  as  a  switcliman  and 
did  not  object  to  the  work.  Gulf,  C.  6*  S. 
F.  R.  Co.  V.  /ones,  73  Tex.  232,  1 1  S.  U\ 
Rep.  185. 

93.  Beading  fruiii  law  books  to 
the  Jury.  —  In  an  action  for  a  personal 
injury,  counsel  for  plaintiff,  as  part  of  his 
argument  addressed  to  the  court  upon  the 
law  of  the  case,  cited  as  authority  a  certain 
reported  case,  and  read  a  portion  of  it. 
Counsel  for  defendant  objected  to  the  read- 
ing in  the  hearing  of  the  jury,  and  asserted 
that  it  was  done  for  the  purpose  of  affect- 
ing the  minds  of  the  jurors  rather  than  to 
enlighten  the  court,  but  the  objection  was 
overruled.  Held,  that  tlie  practice  of  read- 
ing decisions  in  damage  cases  is  not  to  be 
commended,  but  it  is  not  error  to  permit 
It  in  the  argument  addressed  to  the  court 
where  the  law  read  is  pertinent.  Hastiin^s 
V.  Northern  Fac.  R.  Co.,  53  Fed.  Rep.  224. 


The  reading  by  counsel  for  plaintiff  of  the 
former  opinion  in  a  case,  accompanied  by 
a  statement  that  the  court  had  then  passed 
upon  favorably  to  plaintiff  the  question  of 
contributory  negligence,  is  highly  improper, 
Laughlin  v.  Grand  Rapids  St.  R.  Co.,  80 
Mich.  154,  44yV.  W.  Rep.  1040. 

The  practice  of  counsel  of  reading  from 
law  l)ooks  when  arguing  a  case  to  a  jury  is 
an  exceedingly  dangerous  one,  and  should 
not  be  indulged  in.  It  is  not  apparent,  in 
the  case  at  bar,  however,  that  defendant 
was  prejudiced  by  an  act  of  plaintiff's  coun- 
sel of  the  character  referred  to.  Steffemon 
V.  Chicago.  M.  &^  St.  P.  R.  Co..  48  Minn. 
285,  51  .V.  U\  Rep.  610. 

Where  it  appears  that  the  injury  was 
caused  in  anotlier  state,  it  is  improper,  after 
the  introduction  of  a  statute  of  that  state, 
adopting  tlie  common  law  "as  modified  by 
constitutional  and  statutory  law,  judicial 
decision,  etc.,"  to  allow  counsel  to  read  to 
the  jury  decisions  of  the  courts  of  such 
State  as  to  the  liability  of  railroad  compa- 
nies in  certain  cases,  when  it  appears  tliat 
the  law  of  the  case  does  not  differ  from  tiie 
law  of  the  state  where  the  action  was 
brought,  .^/aug/iler  v.  Jl/cfropolitan  St.  R, 
Co.,  $&Am.&^  ^>'g-  F.  t'dj.  604,  116  Mo. 
269,  23  5.   IV.  Rep.  760. 

It  seems,  it  is  the  function  of  the  trial 
court  to  instruct  the  jury  upon  the  law,  and 
wliere  counsel,  in  summing  up,  undertake 
to  read  the  law  to  the  jury,  the  court  may 
properly  interpose  to  prevent  it ;  but  if  it 
permits  this  to  be  done,  and  tlie  law  is  cor- 
rectly laid  down  in  the  extract  read,  such 
reading  does  not  constitute  legal  error  nor 
furnish  a  ground  of  exception.  Williams 
v.  Brooklyn  El.  R.  Co.,  46  Am.  6^  Etig.  R. 
Cas.  149,  126  A'.  Y.  96.  26  N.  E.  Rep.  1048, 
36  A^.  V.  S.  R.  504;  reversing  57  Hun  591, 
tnem.,  32  A^  J'.  S.  R.  702,  10  A^  Y. 
Supp.  929. 

It  seems,  also,  that  the  reading  by  counsel 
from  a  decision  in  another  case,  for  the 
purpose  of  bringing  before  the  jury  the  facts 
of  that  case,  or  the  amount  of  the  verdict, 
or  the  comments  of  the  judge  on  the  facts, 
in  order  to  influence  the  jury  in  deciding 
upon  the  facts  in  the  case  on  trial  or  in  fix- 
ing the  amount  of  damages,  may  not  be  per- 
mitted. IViltiams  v.  Brooklyn  El.  R.  Co., 
46  Am.  6-  Eng.  R.Cas.  149,  126  A'.  Y.  96,  26 
A'.  /:.  Rep.  1048,  36  A'.  ]'.  S.  R.  504;  re-vers- 
"y  57  ifuH  591,  mem.,  32  A'.  Y.  S.  R.  702, 
10  iV.   1'.  Supp.  929. 
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Where  a  company  is  sued  for  wrongfully 
caiisiii>{  (ieatli,  to  allow  the  attorney  for  the 
piaiiitilf  to  read  adjudicated  cases,  one 
wheio  a  verdict  for  $15,000  was  rendered, 
iind  another  for  $10,000,  is  not  such  an 
abuse  of  the  discretion  (>{  the  trial  court 
as  will  warrant  a  reversal,  especially  where 
the  jury  returns  a  verdict  for  only  §6000. 
Missouri  Pac.  R.  Co.  v.  Luniothe,  76  'ic.r.  219, 
13  ,V.   IV.  Rep.  194. 

Ill  an  action  ajjainst  a  com;  ir  ■     ''t- 

iiiff  a  passenger,  plaintiff 'scounsi  f     ,,1 

law  books  on  the  subject  of  carriers  of  pas- 
sen<4;ers,  and  in  his  concliidin(^  are;unient 
stated  that  conductors  would  oiien  ta'  -  up 
passengers'  tickets,  and  afterwards  denirtiid 
payment  of  fare.  Held,  that  the  control  of 
such  things  rested  largely  in  the  discretion 
of  the  trial  judge.  Texas  &•  P.  R.  Co.  v. 
U'i/ls.  2  Te.x.  A  pp.  (Civ.  Cas.)  700. 

While  it  is  the  court's  province  to  give  the 
Jaw  to  the  jury,  and  the  jury's  to  deal  with 
the  facts,  it  is  an  unwarrantable  restriction 
ui)oii  the  legitimate  scope  of  argument,  if 
not  a  flagrant  usurpation,  for  a  trial  court  to 
prohibit  counsel,  in  Virginia,  at  least,  from 
referring  to  and  reading  from  recognized 
authorities,  and  especially  from  decisions  in 
similar  cases  by  courts  of  last  resort,  A'or- 
folk  6-  W.  R.  Co.  V.  Harman.  83  Ta.  553, 
8.S".  E.  Rep.  251. 

Upon  the  trial  of  an  action  for  damages, 
it  is  error  for  the  court  to  permit  counsel 
for  plaintilT,  over  the  objection  of  defend- 
ant, in  argument,  to  read  to  the  jury,  upon 
the  question  of  the  measure  of  damages, 
extracts  from  reported  cases,  showing  large 
damages  held  not  excessive.  Ricketts  v. 
Chesapeake  &»  O.  R.  Co.,  41  Am.&^  Eng.  R. 
CIS.  42,  33  IV.  Va.  433,7  L.  R.  A.  354,  10 
a.  E.  Rep.  801. 

Whether  counsel,  in  argument  before  a 
jury,  shall  read  law  from  law  books  and  re- 
ported cases,  and  comment  thereon,  is  within 
the  discretion  of  the  court,  subject  to  re- 
view in  case  of  abuse  of  discretion.  If  the 
law  read  be  good  law,  and  relevant  to  the 
case,  it  is  clearly  not  a  ground  of  error.  If 
bad  law,  or  irrelevant  to  the  case  and  cal- 
culated to  mislead  the  jury,  yet,  if  the  court 
has  given  instructions  correctly  stating  the 
law  on  the  subject,  it  would  not  be  reversi- 
ble error;  but  in  the  absence  of  such  in- 
structions  to  counter.1tt  the  danger,  it 
would  be  reversible  error.  Gregory  v.  Ohio 
River  R.  Co.,  37  IV.  />.  606,  16  S.  E. 
Rep.  819. 


W4.  Kight  to  open  unci  close  the 
ar{;iiiii«>iit.  —  A  plea  which  admits  that 
plamtilT  was  injured  by  the  train  of  defend- 
ant, but  denies  that  defendant  was  guilty  of 
negligence,  and  asserts  that  it  used  ordinary 
care  and  reasonable  diligence,  and  that  the 
negligence  of  plaintiff  caused  the  injury,  is 
not  a  plea  of  justification  which  entitles  de- 
fendant to  open  and  conclude  tlie  argument. 
Geori;ia  R.  Co.  v.  Williams,  74  Ga.  723. 

In  trespass  to  the  person,  where  no  gen- 
eral issue  or  traverse  of  the  declaration  is 
filed,  but  only  pleas  of  confession  and  avoid- 
ance, defendant  has  the  right  to  open  and 
'\  e,  both  in  the  triaf  and  in  the  argument 
ti>  tlie  j  try.  Chicago,  B.  &*  Q.  R.  Co,  v. 
L'>yan,-jo  III.  126. — Following  Harvey  v. 
Ellithorpe,  26  111.  418;  Kells  v.  Davis,  57 
111.  261. 

VI.  INSTRUCTIONS  TO  THE  JURY. 

I.  Questions  of  Law  and  Fad. 

a.  Questions  of  Law  for  the  Court. 

05.  In  jjeiieraL*— The  reasonableness 
or  unreasonableness  of  a  city  ordinance  reg- 
ulating the  speed  of  trains  is  a  question  of 
law  for  the  court  and  not  for  the  jury, 
unless  it  depends,  in  the  opinion  of  the 
court,  on  the  existence  of  particular  facts 
which  are  disputed.  Metropolitan  St.  R. 
Co.  v.  Johnson,  90  Ga.  500,  xb  S.  E.  Rep.  49. 
—  Ckiticlsing  Western  &  A.  R.  Co.  v. 
Young,  81  Ga.  418. 

What  degree  of  care  a  common  carrier 
must  observe  for  the  safety  of  a  passenger 
in  order  to  exonerate  it  from  liability  for 
personal  injury  to  the  passenger  is  a  ques- 
tion of  law.  Chicago  6^  A.  R.  Co.  v.  Pills- 
bury,  31  Am.  6-  Eng.  R.  Cas.  24,  123  ///.  9, 
14  A^  E.  Rep.  22,  II  IVest.  Rep.  757. 

It  is  not  for  a  jury  to  determine  whether 
the  work  done  by  a  plaintiff,  under  the 
orders  of  a  station  agent  who  had  no  au- 
thority to  contract  for  a  railroad  company, 
was  beneficial  to  the  company,  which,  acting 
through  its  proper  officers,  had  the  right  to 
determine  whether  or  not  it  wanted  the  ser- 
vices of  a  porter  at  the  station.  IVillis  v. 
Toledo.  A.  A.  &^  N.  M.  R.  Co..  72  Mich,  160, 
40  A'.  IV.  Rei).  205. 


*  Functions  of  court  and  of  jury  in  negliiren-e 
cases,  see  note,  15   L.  R.  A.  332.' 

When  contributory  negligence  is  for  court  and 
when  for  jury,  see  note,  S  Am.  St.  Rkp.  849. 

Functions  of  court  and  jury  in  determination 
of  proximate  and  remote  cause,  see  note.  36 
Am.  St.  Rep.  851. 
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PlaintifT  broHglit  an  action  for  personal 
injuries  occ-iiniug  in  the  state  of  Kansas, 
and  the  company  pleaded  that,  by  the  laws 
of  Kansas,  the  acts  charged  against  it  did 
not  constitute  negligence,  and  also  that  by 
the  laws  of  Kansas  i)laintiff  was  guilty  of 
contributory  negligence.  Plaintiff  intro- 
duced evidence  that  the  common  law  ob- 
tained in  Kansas,  and  that  the  '.  .:,  governing 
tiiu  case  was  the  same  as  if  the  cause  of 
a<:ti(in  iiad  originated  in  the  state  where  the 
aciioii  was  brought.  Nf/ti,  that  it  was  the 
riglit  of  the  trial  court,  upon  proper  requests, 
to  declare  the  law  applicable  to  the  case. 
Slaui^/iter  v.  Metropolitan  St.  R.  Co.,  5S  Am. 
i^  kng.  R.  Cas.  604,  1 16  Jl/o.  269,  23  5.  Jf. 
/iV/>.  760. 

Where  evidence  is  adduced  showing  a 
tender  of  freight  at  a  place  other  than  the 
proper  destination,  the  question  of  tender  is 
one  of  law,  and  the  ccjurt  is  not  required  to 
submit  that  issue  to  the  jury.  Gut/.  C.  <S- 
S.  /■.  A'.  Co.  v.  C/ar/;  (Tcs.)  18  Am.&^Eng. 
K.  Cits.  628. 

Ill  a  mandamus  proceeding  to  compel  a 
company  to  maintain  a  depot  and  to  pro- 
vide other  facilities  for  the  transaction  of 
business  at  a  certain  place,  where  the  facts 
are  conceded  or  found,  the  question  of  what 
are  proper  facilities  is  one  of  law.  North- 
ern Piic.  Ji.  Co.  v.  Territory  ex  rel.,  29  Am- 
&>  Enq-.  R.  Cas.  82,  3  IVas/t.  7\  303,  1 3  Pac. 
Rep.  604. 

0(>.  Where  tlie  fiicts  are  iiiidis- 
piitt^l. — If  upon  the  facts  presented  there 
is  any  question  as  to  what  was  the  proxi- 
mate cause  of  the  injury,  then  the  case 
should  go  to  the  jury  ;  but  if  the  undisputed 
(acts  show,  under  well-established  rules  of 
law,  what  the  proximate  cause  is,  then  the 
court  should  declare  it.  Pike  v.  Grand 
Trunk  R.  Co.,  38  Am.  &*  luij,^.  R.  Cas.  336, 
39  /•>,/.  Rep.  255. 

The  rule  that  undisputed  facts  present  a 
question  of  law  rather  than  of  fact  is  more 
adapted  to  questions  of  contract  than  to 
questions  of  tort.  In  negligence  cases  the 
rule  applies  only  when  the  farts  are  undis- 
puted, and  the  conclusion  to  be  drawn  from 
the  facts  is  so  far  indisputable  that  men 
could  not  reasonably  differ  iti  the  interpre- 
tation of  them.  Lasiv  v.  Canadian  Pac.  R. 
Co.,  83  Afe.  461,  22  At/.  Rep.  367. 

Where  all  the  facts  appear  in  the  writings 
set  forth  in  plai-niff's  statement,  and  none 
of  the  papers  which  are  merely  referred  to 
but  not  set  out  arc  essential  to  the  cause  of 


action,  and  the  affidavit  denies  no  part  of 
tlie  statement  except  the  inferences  from 
the  face  of  the  papers,  the  case  is  one  for 
the  court  to  decide  upon  the  statement  and 
affidavit.  People's  St.  R.  Co.  v.  Spenctr,  1 56 
Pa.  St.  85,  27  At  I.  Rep.  113. 

Where  there  is  no  controversy  in  regard 
to  the  facts  or  inferences  that  may  fairly 
be  drawn  therefrom,  the  question  of  negli- 
gence is  one  of  law  for  the  court  to  deter- 
mine. In  thii  case  the  facts  proven  did  not 
tend  in  any  clearly  appreciable  degree  to 
sustain  plaintiff's  claim,  and  the  evidence 
was  properly  excluded  from  the  jury  by  the 
court.  Woohvine  v.  Chesapeake  Or'  O.  R. 
Co.,  50  Am.  6-  Eng.  R.  Cas.  yj,  36  VV.  I'a. 
329,  155.  E.  Rep.  81. 

07.  Coiistriic'tioii  of  writings.— 
Where  a  company  is  sued  for  killing  an 
animal  within  an  incorporated  place,  and 
the  company  defends  on  the  ground  tliat 
the  animal  was  running  at  large  in  violation 
of  an  ordinance  which  was  put  in  evidence, 
the  construction  of  the  ordinance  is  for  the 
court  and  not  for  the  jury.  Denver  &^  R. 
G.  R.  Co.  V.  Olsen,  4  Colo.  239. 

Where  a  contract  of  subscription  to  stock 
is  ambiguous,  it  is  the  duty  of  the  court  to 
determine  its  meaning  from  the  evidence 
and  to  instruct  the  jury  as  to  sucli  meaning. 
Ogden  V.  Kirby,  79  ///.  555. 

OK.  KenHoiinbleiieHs  of  rules  of 
coiiipaii}'.  —  The  reasonableness  of  a  rule 
prescribed  by  a  company  for  the  govern- 
ment of  its  business  is  purely  a  question  of 
law  to  be  decided  by  the  court,  and  not  a 
question  of  fact  to  be  passed  upon  by  juries. 
South  Ela.  R.  Co.  v.  Rhodes,  37  Am.  &^  Eiig. 
R.  Cas.  100,  25  Ela.  40,  5  So.  Rep.  633,  3  L. 
R.  A.  733- 

A  company  has  a  rule  requiring  passen- 
gers traveling  between  certain  points  on  its 
road  to  surrender  their  tickets  before  leav- 
ing the  last  station  before  the  place  of  des- 
tination, without  receiving  any  check  or 
other  evidence  that  fare  lu»s  been  paid. 
J/eld,  that  the  reasonal)leness  of  such  regu- 
lation is  a  question  of  law,  and  it  is  error  to 
leave  it  to  the  jury.  Vedder  v.  P'ellows,  20 
A^.  y.  126. 

00.  IMoasure  of  damages.  —  What 
circumstances  will  mitigate  or  aggravate  a 
wrong  done  is  a  question  of  law.  Hence, 
in  cases  arising  under  Mo.  Damage  Act, 
§  3  (Rev.  St.  1879,  S  2123).  if  any  such  cir- 
cumstances exist  they  should  be  pointed 
out   by  proper  instructions,   and  the  jury 
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should  be  restricted  to  a  consideration  of 
those  so  designated.  Hains  v.  iit.  Louis,  I. 
M.  &•  S.  R.  Co..  5  Am.  &*  A«jf .  R.  tas.  6io, 
71  Mo.  164.  —  UlsriNGUii^HKU  IN  Smith  I/. 
Wabash,  St.  L.  &  P.  K.  Co..  31  Am.  &  Kng. 
K.  ("as.  331,  9-  l^Io-  359' 

The  measure  or  rule  of  damages  is  always 
a  question  of  law.  and  is  never  to  Le  sub- 
mitted to  the  jury  as  a  question  of  fact. 
Wilburn  v.  S/.  Louis,  /.  M.  &*  ■'■'.  A'.  Co.,  36 
il/f.  /l/ip.  203. 

/'.  yiiestions  of  Fact  for  the  Jury. 

100.  Ill  geiieral.— Where  it  is  sought 
to  charge  a  railroad  with  damages  result- 
ing from  the  incompetency  of  its  agent,  it 
is  for  the  jury  to  say  whether  the  ojmpany 
used  reasonable  precautions  to  ascertain  the 
agent's  competency,  but  was  deceived  by 
Ills  fraudulent  practices.  J\ij/orv.  Western 
J'ltc.  J\.  Co.,  43  Cal.  323. 

Whether  or  not  an  encroachment  upon 
a  public  or  private  right  is  a  nuisance  is  a 
question  for  the  jury,  or  the  court  sitting  as 
such.  People  V.  Park  &-  O.  A'.  Co.,  76  Ca/. 
156,  18  /'ac.  Rep.  141. 

Wliether  a  person's  capacity  to  earn 
money  and  to  labor  successfully  would  be 
diminished  from  old  age,  and  how  much 
such  diminution  would  be,  depends  consid- 
erably upon  the  character  of  the  labor  and 
the  expectation  of  life  of  the  person,  and 
this  question  should  be  submitted  to  the 
jury.  Georgia  Ji.  Co.  v.  Piitman,  26  Am. 
&»  Ent^.  R.  Cas.  474,  73  Ga.  325.  —  Distin- 
IJUISHEO  IN  Smith  V.  Central  R.  &  B.  Co., 
41  Am.  &  Eng.  R.  Cas.  490.  82  Ga.  801.  10 
S.  E.  Rep.  III. 

The  wisdom  of  the  policy  of  a  company 
in  tilling  all  vacancies  by  promotion  from 
lower  positions  is  a  question  of  fact  for  the 
jury.  Evansville  &*  T.  //.  R.  Co.  v.  Guy/on, 
ii  Am.  &*  EftfT.  R.  Cas.  311,  115  /nd.  450, 
14  IVesl.  Rep.  301,  17  N.  E.  Rep.  101, 

Whether  cars  which  were  being  placed  in 
|)r()ces5ion  on  a  street,  between  the  hours  of 
5  and  9  P.  M..  with  the  purpose  of  being 
drawn  away  to  their  regular  place  of  des- 
tination, were  "in  actual  service"  within 
the  meaning  of  an  ordinance  of  the  city, 
and  therefore  not  required  to  be  fastened, 
as  said  ordinance  required  them  to  be 
when  left  standing  on  the  street  for  a  longer 
period  than  an  hour,  could  only  be  deter- 
mined by  observation  as  matter  of  fact,  and 
was  therefore  a  question  for  the  jury  and  not 


for  the  court.    Baltimore  &*  0.  R.  Co.  v. 
Fitzpatrick,  35  Md.  32. 

Whether  a  corporation  has  finished  itt 
road  and  put  it  into  full  operation  is  a  ques- 
tion for  the  jury.  Toledo  Sr*  A.  A.  R.  Co.  v. 
Johnson,  49  Mich.  148,  13  A'.  \V.  Rip.  492. 

Whether  a  subscription  made  by  a  county 
to  railroad  stock  was  made  under  the  com- 
pany's charter,  or  under  the  general  railroad 
law  which  vested  the  stock  in  taxpayers  to 
the  extent  of  special  taxes  paid  in  satisfac- 
tion of  the  subscription,  is  a  question  of 
fact  for  the  jury,  to  be  determined  from  all 
the  facts  in  the  case.  Mastin  v.  Pacific  R. 
Co.,  83  Mo.  634. 

Whether  a  regulation  of  a  company  is 
reasonable,  and  therefore  valid,  is  a  question 
for  the  jury  and  not  for  the  court.  Covip- 
ton  v.  Van  Volheuburgh,  34  N.J.  L.  134.— 
I'ol.i.DWiNG  Morris  &  E.  R.  Co.  v.  Ayres, 
29  N.  J.  L.  393. 

Where  the  evidence  shows  that  a  general 
manager  of  a  company  has  entire  control 
and  direction  of  its  business,  and  is  charged 
with  the  duly  of  preparing  litigation  in 
which  the  company  is  interested  for  trial,  it 
is  a  question  for  the  jury  whether  it  is  within 
the  legitimate  scope  of  his  power  to  institute 
a  prosecution  for  perjury  against  a  witness 
who  had  appeared  in  an  action  against  the 
company.  GulJ,  C.  &*  S.  F.  R.  Co.  v.  James, 
73  Tex.  12.  10  .S".  ir.  Rep.  744.— Quoting 
Ricord  ?'.  Central  Pac.  R.  Co..  15  Nev.  176. 

101.  QiieHtionsof  ueglig^euce,  e^en> 
crally. — Particular  means  or  measures  of 
diligence  appropriate  for  use  by  each  party 
should  be  left  to  the  jury.  Smith  v.  Savan- 
nah, F.  &•  IV.  R.  Co.,  42  Am.  &*  Eng.  R. 
Cas.  105.  84  Ca.  698,  II  S.  E.  Rep.  455. 

Where  the  action  is  to  recover  for  injuries 
received  at  a  crossing  by  being  struck  by  a 
locomotive,  the  question  of  the  company's 
negligence  in  backing  the  locomotive  at 
night  without  a  light  on  it  is  for  the  jury. 
Chicago  &^  A'.  IV.  R.  Co.  v.  Sttide,  1 5  ///. 
App.  39. 

The  question  whether  a  plan  adopted  by 
a  company  for  the  movement  of  its  trains 
is  consistent  with  due  care  is  for  the  jury. 
/llinois  C.  R.  Co.  v.  Neer,  31  ///.  App.  126. 

Negligence  having  been  denied,  whether 
there  was  any.  and  the  degree  thereof,  wc  -.- 
questions  of  fact  for  the  jury,  to  be  deter- 
mined by  them  under  the  direction  of  the 
court.  Paducah  &•  E.  R.  Co.  v.  Letcher, 
(Ky.)  12  Am.  &*  Eng.  R.  Cas.  61.— Quoting 
Louisville  &  N.  R.  Co.  v.  Collins.  2  Duv. 
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(Ky.)  115;  Louisville,  C.  &  L.  K.  Co.  1'. 
M.'iliony.  7  Bush  (Ky.)  237. 

All  accident  happened  a  little  after  sun- 
set, ami  there  was  evidence  that  the  attnos- 
plKMc  was  misty.  Both  plaintitT  and  a  pas- 
SLMiger  on  the  car  testified  that  they  did  not 
ii()ti(  e  any  lights  on  the  barrier.  //eM,  that 
the  (|iiL-stii)ns  whether  it  was  dark,  and 
wlictiiei  the  barrier  was  lighted,  were  prop- 
el ly  Ifit  ti)  the  jury.  J'mvfrs  v.  Boston,  {$4 
JAm>.  tio.  27  .\'.  A",  h'up.  995. 

I'iaintitT,  in  leaving  a  train,  passed  over  a 
sidewalk  wiiich  it  was  the  duty  of  the  com- 
pany til  keep  in  repair,  and  stepped  in  a 
narrow  depression  worn  by  vehicles  passinf; 
over  it,  breaking  her  ankle.  Hel<f,  that  the 
quest  ion  of  the  company's  negligence  in  fail- 
ing to  repair  the  sidewalk  was  properly  left 
to  the  jury.  Baitman  v.  Nvtv  York  C.  &* 
H.  It  A.  Co.,  47  Hun  429,  14  A'.  V.  S.  R.  454. 

It  is  the  province  of  the  jury,  in  the  exer- 
cise of  reason  and  common  sense,  either  by 
the  aid  of  or  without  expert  testimony,  to 
determine  within  what  distance  a  train 
might  have  been  stopped  under  given  cir- 
cumstances. Clark  v.  Wilmington  <S-  IV. 
J\.  Co.,  48  .Im.  &"  l.ng.  B.  Cas.  546,  109  A^. 
C.tr.  430.  14  S.  /•:.  Hep.  43. 

Whether  the  spot  where  an  injury  oc- 
curred was  not  so  commonly  infested  with 
laitlcas  to  require  a  fence  or  cattle- guard 
is  a  (luestion  for  the  jury.  U'rii^htv.  Penn- 
sylvania R.  Co.,  3  I'ittsb.  (Pa.)  1 16.~  Al'lT.Y- 
IN(.  Sullivan  r.  Philadelphia  &  U.  R.  Co., 
30  Pa.  St.  234. 

102. of  tortioiLS  or  wiltiil  actis. 

—  In  trespass  against  an  employer  for  an 
injury  caused  by  his  servant,  it  is  for  the 
jury  to  decide  whether  the  act  was  wilful  or 
careless  ;  if  wilful,  the  employer  would  not 
be  answerable,  tl'ooil  v.  Detroit  City  St.  B. 
Co..  19  Am.&^  Eng.  R.  Cas.  129,  52  Mir/t. 
402.  18  A',   ir.  Rep.  124. 

Whenever  the  justilication  of  an  act 
alii'ijed  to  be  wrongful  and  injurious  is 
founded  on  the  exercise  of  authority, 
whether  that  authority  be  incident  to  the 
otlicial  character  and  duty  of  the  parly  exer- 
cising it,  or  arise  from  the  misconduct  of 
the  opposite  party  and  the  necessities  of  the 
case,  the  question  of  the  excess  of  such 
authority  is  to  be  determined  by  the  jury 
upon  the  evidence  submitted  for  their  con- 
sideration, and  not  by  the  court.  Hilliard 
v.  Coold,  34  A'.  //.  230. 

A  corporation  may  be  held  liable  for 
torts,  such  as  slander,  libel,  and   malicious 


prosecution,  however  foreign  they  may  be 
to  the  objects  of  its  creation  or  beyond  its 
granted  powers.  And  this  liability  extends 
to  the  tortious  acts  of  its  servants  done  in 
its  service.  Hussey  v.  Norfolk  Southern  B. 
Co.,  98  A'.  Car.  34,  2  Am.  St.  Rep.  312,  3  S. 
E.  Rep.  923.— Following  (iruber  7/.  Wash- 
ington &  J.  K.  Co.,  92  N.  Car.  i ;  Philadel- 
phia, W.  &  B.  K.  Co.  7/.  Quigley,  21  How. 
(U.  S).  202.  Not  hollowing  Orr  v.  Bank 
of  U.  S.,  I  Ohio  36;  Gillett  v.  Missouri  Val- 
ley K.  Co.,  55  Mo.  315.  Quoting  Denver 
&  K.  G.  K.  Co.  7'.  Harris,  122  U.  S.  597. 

The  corporation  and  its  servant  by  whose 
act  the  injury  was  done  may  be  joined  in 
the  same  action.  Whether  the  act  was 
committed  by  the  servant  in  the  service  of 
the  corporation,  or  for  his  own  purpose,  or 
whether  the  corporation  authorized  or  par- 
ticipated in  it,  are  questions  of  fact  for  the 
jury.  Hussey  v.  Norfolk  Southern  R.  Co., 
98  A^.  Car.  34.  2  Am.  St.  Rep.  312,  3  S.  E. 
Rep.  923. 

Where  a  master  claims  exemption  from 
liability  for  the  tortious  act  of  Jiis  servant 
while  apparently  engaged  in  executing  his 
orders,  upon  the  ground  that  the  servant 
was  in  fact  pursuing  his  own  purpose  with- 
out regard  to  his  master's  business,  and  was 
acting  wilfully  and  maliciously,  it  is  ordi- 
narily a  question  to  be  determined  by  the 
jury.  Rounds  v.  Delaware,  L.  <S-  W.  B. 
Co.,  64  A^.  r.  129,  21  Am.  Bep.  597  ;  affirming 
3  Hnn  329,  5  7".  &*  C.  475.— Followk.d  in 
Hoffman  v.  New  York  C.  &  H.  R.  R.  Co.,  12 
J.&S.  (N.  Y.)  I. 

In  an  action  against  a  company  sued  for 
an  injury  resulting  from  the  tortious  act  of 
one  of  its  employes,  while  apparently  en- 
gaged in  executing  its  orders,  the  company 
set  up  the  defense  that  the  employe  was 
about  his  own  business  at  the  time,  without 
any  reference  to  the  business  of  the  com- 
pany, and  further  was  acting  wilfully  and 
maliciously.  Held,  that  it  was  proper  to 
leave  the  case  to  the  jury.  Hoffman  v.  New 
York  C.  (f-  //.  R.  R.  Co.,  12 /.&»  S.  (A'.  J'.)  i. 
—  Following  Jackson  7>.  Second  Ave.  R. 
Co.,  47  N.  Y.  274;  Rounds  j'.  Delaware,  L. 
&  W.  R.  Co.,  64N.  Y.  129. 

Whether  a  servant  was  acting  in  the 
course  of  his  em  iloyment  when  he  com- 
mitted a  tortious  act  is  a  question  of  fact. 
Redding  v.  South  Carolina  R.  Co.,  3  So.  Car.  1. 

103.  Questions  of  contributory 
ne$iiii;enc(>.  —  Whether  in  a  given  case 
due  diligence  requires  that  a  train  should 
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leave  on  schedule  time,  or  whetlier  persons 
ii[)f)ii  it  not  as  pii8sen),'ers  should  iilifi;ht  from 
it  before  tli»!  time  of  departure  fixed  by  the 
schedule,  or  whether  when  a  train  is  start- 
iiiy,  or  about  to  start,  the  persons  passing 
in  front  of  it  should  see  to  it  that  the  train 
is  not  ntoviiiK,  or  about  to  mr)ve,  and  if  so, 
what  dcjjrei^  of  dili(;ence  they  should  em- 
ploy to  ascertain  whether  it  is  starting,  or 
about  to  start,  are  all  questions  of  fact  for 
the  jury  to  deterinine,  Harris  v.  Central 
h'.  dw  /.'.  Co..  30  Aitt.  6-  Ktig.  A'.  Cas.  581.  78 
U\t.  525,  3  S.  E.  R,p.  355. 

Whether  or  not  the  continuation  or  per- 
manency of  disabilities  or  injuries  caused 
to  plaintilT  bv  defendant's  neglif,'eiice  were 
the  result  of  plaintill's  own  nej^lijience  is 
Sfilely  a  question  for  the  jury.  Rayburn  v. 
Central  Imui  A'.  Co.,  74  /ojoa  637,  35  N.  IV, 
Rep.  606,  38  N.  IV.  Rep.  J20. 

Wliere  the  evidence  presents  a  conflict  as 
to  the  powers  and  duties  of  a  brakenian  it 
is  proper  to  submit  the  question  to  the  jury, 
Galloway  v.  Chicago,  R.  I.  (y  P.  R.  Co.,  58 
Am.  &•  Ettg.  R.  Cas.  245,  87  Iowa  458,  54 
A'.  IV.  Rtp.  447. 

Where  such  a  question  has  been  sub- 
mitted to  the  jury  't  is  not  erroneous  to 
instruct  them  furtlier  that  if  the  brakeman 
told  a  falsehood  to  the  person  injured  as  to 
the  location  of  the  train,  and  thus  deceived 
him  as  to  the  rate  of  speed,  it  might  excuse 
the  rashness  of  the  act  of  the  latter.  Gal- 
loway V.  Chicago,  R.  I.  &^  P.  R.  Co.,  58 
Am.  &*  Eng.  R.  Cas.  245,  87  Io7ua  458,  54 
A'.  W.  Rep.  447. 

Whether  there  was  in  fact  apparent 
danger  is  a  question  for  the  jury,  and  the 
belief  of  the  injured  person  that  the  act  was 
attended  with  danger  will  not  be  conclusive. 
Davis  V.  Louisville,  .V.  O.  &^  T.  R.  Co.,  69 
Miss.  136,  \o  So.  Rep.  450. 

It  is  the  province  of  the  trial  court  to 
deicrmine,  in  the  first  instance,  whether  a 
prima  facie  c;ise  of  nep;ligence  has  been 
made  out,  before  submitting  the  question  to 
the  jury ;  and  until  a  prima  facit  case  is 
made  out  there  can  be  no  question  of  con- 
tributory negligence  on  the  part  of  the 
plaintiff.  Simms  v.  South  Carolina  R.  Co., 
31  Am.  iS^  Eng.  R.  Cas.  199,  26  So.  Car.  490, 
2  S.  E.  Rep.  486. 

104.  Proximate  caiiNe.  —  The  ques- 
tion as  to  what  is  the  direct  or  proximate 
cause  of  an  injury  is  ordinarily  not  one  of 
science  or  of  legal  knowledge,  but  of  fact, 
for  a  jury  to  determine,  in  view  of  the  ac- 


companying circumstances.  Scltumaker  v. 
St.  Paul  &•  1).  R.  Co.,  46  Minn.  39,  48  N. 
U:  Rep.  559. 

It  appeared  that  a  train,  at  the  speed  al- 
lowed by  ordinance,  could  be  stopped  within 
forty  feet,  but  that  it  required  100  feet 
to  stop  while  at  tlie  speed  it  had  when 
it  struck  plaintiff's  child,  //elil,  u  ques- 
tion of  fact  whether  the  excessive  speed  was 
the  proximate  cause  of  the  injury.  Tohin 
V.  Missouri  Pac.  R.  Co.,  (Mo.)  18  S.  IV. 
Rep.  996. 

105.  Weight  ami  crediliility  of 
eoiitlictiiiK  evidence. — Where  two  wit- 
fiesses  t'l^tilied  that  the  bell  was  rung,  and 
two  witnesses,  who  were  at  the  scene  of  the 
accident,  lesiitied  that  they  did  not  hear  it, 
there  was  a  conflict  of  evidence,  and  the 
question  was  properly  submitted  to  the  jury. 
McMarshall  v.  Chicago,  R.  L  &^  P.  R.  Co., 
80  /owe!  757,  45  JV.  IV.  Rep.  1065. 

The  weight  of  the  evidence,  and  the  truth 
of  testimony  disputed  or  contradicted  on  the 
part  of  the  defense,  are  to  be  determinec'  by 
the  jury.  Peterson  v,  Chicago  &^  14'.  M.  A'. 
Co.,  64  Mich.  621,  31  A'.  //  .  Rep.  548. 

Plaintiff  sued  a  street-car  company  for 
an  assault  committed  by  a  car  driver. 
There  was  a  conflict  of  testimony  between 
the  driver  and  plaintiff,  as  to  the  circum- 
stances which  resulted  in  the  difliculty;  but 
plaintifl  was  considerably  supported  by  the 
evidence  of  a  tiiird  party  who  was  upon 
the  platform  and  saw  the  ahercati  m,  and 
who  .vas  called  as  a  witness  for  the  defend- 
ant. Nclil,  that  the  case  presented  a  ques- 
tion of  fact  to  be  submitted  to  the  jury,  as, 
if  the  assault  was  committed  in  the  manner 
described  by  plaintiff,  the  company  was  lia- 
ble. Scott  V.  Central  Park,  A\  G^' E.  R.  R. 
Co.,  13  A',  v.  S.  R.  551,  47  Hun  634,  mem. 

100.  Actions  foniuled  on  eontraris 
—Waiver.— If  a  company  issues  and  sells 
bonds  bearing  upon  their  face  a  certificate 
signed  by  persons  descril)ing  themselves  as 
trustees,  that  the  same  are  secured  by  a  first 
mortgage  to  them  in  trust  for  the  bondhold- 
ers, there  is  no  absolute  presumption  that  a 
purchaser  thereof  relies  upon  such  certifi- 
cate ;  and,  in  an  action  upon  a  note  given 
by  him  as  a  part  of  the  consideration  of  the 
purchase,  the  question  should  be  submitted 
to  the  jury  whether  he  accepted  the  bond 
relying  to  any  extent  upon  such  certificate. 
Edwards  v.  Marcy,  2  Allen  (Mass.)  486. 

Plaintiff  was  employed  as  superintendent 
of  a  railroad,  at  a  fixed   salary,  tlie  em- 
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plnyment  to  terminate  upon  three  months' 
iiotii  c  ill  writing.  The  company  leased  its 
roiid.of  wliich  plaintilT  had  notice,  and  upon 
liis  iiKikiiii;  complaint  that  he  had  accepted 
tht;  position  supposing  it  to  i)e  permanent, 
liis  cDtiipaiiy  voted  him  extra  compensation 
whenever  tlie  lessee  company  should  take 
possession,  PlaintilT  was  paid  his  regu- 
lar c(<nipensation  down  to  the  time  the 
lessee  took  possession,  and  also  the  extra 
cfjiiipensation  voted.  He  sued  for  three 
inorillis'  salary  from  the  dale  when  the 
lessee  look  possession,  and  the  case  was 
Hied  hy  the  judge  without  a  jury.  //*/</, 
that  it  was  error  to  rule,  as  a  matter  of  law, 
tl'al  he  was  entitled  to  recover,  without 
passing  upon  the  question  whether  he  had 
waived  his  right  to  three  months'  notice  by 
receiving  the  extra  compensation.  A'as/tita 
&^  L.  A'.  Lot  p.  V.  Piiige,  I  s  Am.  &-•  Eng.  li. 
Cixs.  1 20,  1^5  Mass.  145. 

'The  intent  wiih  which  a  company  with 
knowledge  that  a  lease  had  been  made  to  a 
pariiiersliip  for  its  benclit,  and  that  cove- 
nants in  the  lease  had  been  assumed  for  it  by 
the  parlnerstiip,  received  an  assignment  of 
till'  lease  and  occupied  the  leased  premises, 
is  a  question  for  the  jury.  Van  Schaick  v. 
riiii  d  Axie.  K.  Co.,  38  A'.  Y.  3.^6 ;  ajD'trmitig 
49  Ihxrh.  409. 

Where  a  company  is  sued  for  breach  of  an 
otmI  contract  to  make  an  embankment,  but 
where  the  evidence  is  conflicting  as  to  the 
contract,  it  is  for  the  jury  to  determine 
whether  there  was  such  a  contract.  Morrell 
V.  Lotii^  Island  /i".  Co.,  I  A'.  )'.  Stipp.  65; 
rnn-rsed  on  the  merits  in  15  Daly  127,  22 
.\.   Y.  S.  R.  30,  3  A'.   Y.  Supp.  928. 

Whether  an  agent  has  authority  to  re- 
scind a  contract  made  for  his  principal  is  a 
question  of  fact  for  the  jury.  Allegheny 
I'al/ev  A'.  Co.  v.  Steele,  1  Penny  p.  (Pa.)  312. 

Where  defendant's  name  is  signed  to  .•> 
stock  subscription  list,  but  he  denies  having 
signed  it  or  authorized  the  signing  or  that 
he  subsequently  ratified  it,  the  questions 
rjiised  in  his  defense  are  the  issues  in  the 
CMiise  to  be  submitted  to  the  jury.  Williams 
V.  Ih-iiet,  34  So.  Car.  112,  13  .V.  A".  Kep.  97. 

107.  AetioiiB  agraiiiNt  carri<;rH  of 
iiUM't'liaiidisc.  —  It  is  a  question  of  fact 
whether  the  liability  of  a  common  carrier 
has  been  undertaken  in  a  particular  case. 
Tamvaco  v.  Timothy,  i  C.  &*  E.  i. 

Defendant  company  built  a  snort  branch 
road  to  certain  phosphate  mines,  over  lands 
of  the  phosphate  company,  and   erected  a 


depot  on  such  lands.  The  phosphate  com- 
pany objected  to  the  company  carrying 
freights  generally,  as  it  caused  the  public  to 
travel  over  its  lands,  whereupon  the  com- 
pany refused  to  carry  for  jdaiiitifT  and  lie 
brought  suit.  Held,  that  the  question 
whethr  ■  the  comjiany  was  a  common  carrier 
over  to  branch  was  for  the  jury.  .iT/nxer 
v.  South  Carolina  Ji.  Co.,  35  Am.  <S-  Eiig.  A'. 
Cas.  519,  29  So.  Car.  265,  7  ^.  E.  A'ep.  4(13, 

Where  the  evidence  is  conflicting  as  to 
whether  or  not  it  was  the  duty  of  a  con- 
ductor of  defendant's  train  in  whicli  was  a 
car  containing  potatoes  to  have  put  such 
car  on  a  "  Y  "  from  which  it  could  be  taken 
by  a  train  on  a  connecting  road,  that  ques- 
tion should  have  been  submitted  to  the 
jury.  lilcdgett  \.  Abbot,  T2  Wis.  $16,  7  Am. 
St.  A'ep.  873.  40  A'.  If.  Rep.  491. 

lOH.  Aotiuns  for  iiiJiirioH  to  pas- 
Heiit{er.s.— It  is  not  negligence,  as  a  mailer 
of  law,  that  a  passenger  should  be  or  remain 
on  the  platform  of  a  car  for  a  time,  though 
there  be  seals  inside,  in  the  absence  of  a 
law  r)r  regulation  against  it.  Hut  it  is 
proper,  in  such  a  case,  for  the  court  to 
submit  to  the  jury  whether,  uiuler  all  the 
circumstances,  plaintitT  was  in  the  exercise 
of  due  care  when  he  met  with  the  acci- 
dent. Gerstle  v.  Union  J'ac.  R.  Co.,  23  Mo. 
App.  361. 

Whether  one  was  on  a  car  as  a  passenger 
when  pushed  off,  or  was  a  trespasser  and 
dropped  olT,  is  a  question  of  fact  for  the  jury, 
and  not  one  of  law  for  the  court.  Meyet' 
v.  Seiond  ylve.  A'.  Co.,  8  Bo^tv.  {N.  ]'.)  305. 

PlaintilT  was  riding  on  a  freight  train  in 
charge  of  stock.  He  went  to  a  hotel  at  a 
station  for  sujiper.  and  on  returning  passed 
around  the  engine  near  the  engineer,  but 
was  injured  by  a  sudden  movement  of  ll>ie 
train  as  he  was  in  the  act  of  bo;irdiiig  it. 
Held,  that  it  was  for  the  jury  to  say  whether 
the  engineer  saw  plaintilT  when  he  passed 
by  to  board  the  train.  Pitcher  v.  Lake  Shore 
6-  M.  S.  R.  Co.,  40  N.  Y.  S.  R.  896,  61  Hun 
623,  16  N.  Y.  Supp.  62  ;  affirmed  in  137  A'^. 
}'.  568,  mem.,  50  A'.  Y.  S.  R.  934,  num.,  33 
A'.  E.  Rep.  339,  mem. 

When  there  is  doubt  whether  the  speed 
of  the  train  was  so  rapid  as  to  render  it 
clearly  dangerous  to  get  ofT,  the  fact  is  for 
the  jury.  Delaware  &•  H.  Canal  Co.  v. 
Webster,  (Pa.)  27  Am.  <S-  Eng.  R.  Cas.  160, 
6  Atl.  Rep.H^i. 

In  an  action  for  personal  injuries  against 
a  street  railway,  it  is  proper  to  submit  the 


•       -v* 


48 


TRIAL,   low. 


cue  to  llic  jury  where  plaititilT  tcslilics  that 
wink-  ridiiiK  on  the  hack  platform  of  a  cahlc 
<,ir  lit;  told  the  coiuhirtor  to  stop  and  let 
him  oti  at  a  certain  street;  that  the  con- 
ductor rarin  the  hell  and  the  car  slowed  U|>; 
t!iat  plaintlll  stepped  down  on  the  lower 
step.  h(jldin^{  his  dinner  hucket  in  his  right 
haiiil,  and  taking  hold  of  the  car  handle 
with  his  left  ;  that  the  car  did  not  stop,  and 
just  as  plainlilT  was  ahout  to  step  to  the 
uroiMnl  the  car  started  at  full  speed  ;  that 
plaintilT  held  on  a  little  hit,  and  then  swung 
around  and  fell  alongside  of  the  car,  and 
(lislrH:ated  his  shoulder.  I.inch  v.  Fild- 
biirg/i   Traction  Co.,  153  I'a.  SI.  102.  25  Atl. 

J\''p.h2\. 

low.  to  eiiiplo.veM.     Where  it  is 

controverted  wliether  a  pin  used  in  the 
operation  of  a  derrick  was  of  sufficient  size 
and  proper  material  for  the  use  intended, 
such  (jiiestion  is  properly  submitted  to  the 
jiiiv.  h'iihinonii  &•  D.  H.  Co.  v.  lVtems,(fj 
Ala.  i-o,  iz  So.  l\tp,  1 86. 

A  coinpany  faile(t  to  fence  its  track,  and 
a  ti.mi  was  thrown  from  the  track  by  run- 
ning over  an  animal,  injuring  the  brake- 
man.  The  company  defended  on  the  ground 
tii.ii  the  hr.ikemiin  knew  that  the  track  was 
not  fenced.  //<•/</,  thai  the  (luestiim  wliether 
he  had  sucli  knowledge  of  the  danger  to 
wiiich  he  was  exposed  as  would  charge  him 
wiih  contributory  negligence  is  one  of  fact 
for  the  jury,  and  it  is  error  to  f^rant  a  non- 
suit on  the  ground  that  the  brakeman  knew 
that  the  track  was  not  fenced.  Magee  v. 
^\n■th  Pac.  Coast  R.  Co..  78  Cal.  430,  20  I\n: 
Rtp.  709,  21  l\u  .  Rep.  1 14.  —Not  I'oLt.owiNu 
Sweeney  v.  Central  Pac.  U.  C(j.,  57  Cal.  15. 

Where  an  employi'-,  while  running  a  hand- 
car, is  put  in  sudden  apprehension  of  a  dan- 
^ei-)us  collision  with  a  locomotive  approach- 
ing froiii  an  opposite  direction,  and  the 
tlireatened  collision  is  due  alone  to  the  neg- 
ligence of  the  company,  whether  it  is  rash 
or  reckless  to  leap  from  the  car.  or  whether 
he  should  have  remained  upon  it,  or  left  it 
by  means  less  hazardous  than  jumping,  are 
questions  for  the  jury.  Smith  v.  W'r^hts- 
villf  &•  T.  K.  Co.,  41  Ant.  (J*  Eng.  R.  Cas. 
320.  83  (;<i.  671,  10  .S'.  /•;.  Rep.  361. 

Whether  an  employe  giving  a  signal  to  a 
co-employe  had  a  right  to  have  it  observed, 
or  to  assume  that  it  would  be  observed,  is  a 
question  of  fact  for  tho  jury.  Parker  v. 
Georgia  Pac.  R.  Co.,  83  (7<i.  539,  10  S.  E. 
Rep.  233.  —  Followed  in  Metropolitan  St. 
K.  Co.  V.  Johnson,  90  Ga.  500. 


Uuestions  as  to  the  condition  of  a  brake, 
tlie  length  of  time  it  had  been  out  of  repair, 
and  whetlier  it  had  been  inspected  with  due 
care,  were  properly  submitted  to  the  jury. 
Moon  V.  Northern  Pac.  A".  Co.,  48  Am.  &* 
Ettg.  R.  Cas.  195,  46  Minn.  106,  48  ;V.  IV, 
Rep.  679. 

In  an  action  for  personal  injuries  to  an 
employ)'- the  court  instructed  tlie  jury  that 
if  tliey  found  from  the  evidence  that  the 
labor  in  which  phiintiti  was  engaged  was  of 
a  dangerous  character,  of  which  plaintilT 
liad  km  wledge.  tiien  he  could  not  recover; 
but  till  eviiUiite  was  contradictory  as  io 
whether  the  employment  was  dangerous  or 
not.  Held,  that  a  verdict  in  favor  of  plain- 
titi  was  sustained  by  sufficient  evidence,  and 
would  not  be  set  aside.  The  question  of 
danger  was  for  the  jury.  Union  Pac.  Ji.  Co, 
V.  O'Htrn,  24  Neb.  775,  40  A'.   IV.  Rep.  293. 

In  an  action  (or  personal  injury  received 
by  reason  of  the  reverse  lever  of  a  locomo- 
tive becoming  detached  and  changing  the 
motion  of  the  engine,  and  by  which  it  was 
sent  violently  against  a  car  upon  which  the 
plaintiff  was  standing,  a  question  was  pre- 
sented as  to  whether  the  lever  became  de- 
tached by  reason  of  a  defective  construction 
of  the  "  reverse  lever,"  "  quadrant,"  and 
"dog,"  or  by  the  want  of  care  of  the  engi- 
neer. Held,  that  the  question  was  a  proper 
one  for  the  jury,  there  being  some  evidence 
of  a  defect  in  the  operation  of  the  ma- 
chinery. Burlington  &*  M.  R.  Co.  v.  Wal' 
lace,  28  i\'eb.  179,  44  A'.  IV.  Rep.  223. 

Plaintiff,  an  engineer,  was  running  his 
train  over  a  single-track  road  when  lie  dis- 
covered another  engine  approaching  him, 
and  being  in  imminent  danger,  he  revci'sed 
his  engine  and  jumped  and  received  the 
injury  sued  for.  The  approaching  engine 
was  going  to  another  station  for  water,  the 
engineer  thereof  having  made  application 
for  and  received  permission  to  do  so.  //eld, 
that  it  was  proper  for  the  court  to  submit 
the  question  to  the  jury  whether  it  was 
within  the  scope  of  authority  of  such  engi- 
neer to  make  such  application.  Gross  v. 
Pennsylvania,  P.  <S~»  /i.  R.  Co.,  42  N.  V.  S. 
R.  808.  62  //un  619,  mem.,  16  A'.   ) '.  Supp.  616. 

The  question  as  to  whether  an  employ^ 
attempted  to  uncouple  cars  while  they  were 
in  motion  is  a  matter  to  be  submitted  to  the 
jury,  where  there  is  no  positive  testimony 
either  way.  Meek  v.  New  York  C.  <S-  //.  /?. 
A'.  Co.,  52  A^.  Y.  S.  /\\  932,  nie/n.,  23  N.  Y. 
Supp.  430,  69  //un  488. 
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A  special  train  was  tent  out,  but  owing 
to  some  oversight  in  the  despatches  it  col- 
lided with  a  shifting  engine,  from  which 
the  engineer  jumped  on  seeing  the  special 
train  approaching.  The  shifting  engine 
went  forward  witli  increased  speed  ;ii;aiiist 
the  engine  of  another  train  and  i^illcd 
tne  liicnian  of  the  latter.  The  engineer 
<ii  tiie  s|>ecial  train  testified  that  he  was 
niiining  six  to  nine  miles  an  hour,  and  was 
^'iviiig  regular  signals  of  his  approach. 
Held,  that  whether  tlic  engineer  of  the 
sliifling  engine  siiuuld  have  heard  these 
sii,'Mals,  ur  was  too  liasty  in  leaving  his 
engine,  were  quest  inns  for  the  jury.  Nary  v. 
New  York,  O.  &-  IV.  K.  Co..  y  A'.  1'.  .Sm//. 
;3,  29  X.  y.  S.  Ji.  630,  55  //««  612,  mem.; 

'irmid  in  125  A'.    J".  759,  mem.,  27  A'.  E. 

p.  408,  mem. 

The  {(uesiion  of  the  competency  of  a 
ttiegiapli  operator  seventeen  years  of  age, 
who  is  shown  to  have  performed  his  duty 
foi  three  or  four  months  satisfactorily  and 
to  have  been  of  good  intelligence,  is  for  tlie 
jnry.  Sulhtrlixnd  V.  Troy  &•  B.  R.  Co.,  28 
A.  ]'.  .v.  R.  201,  8  N.  y.  Siipp.  83,  54  Hun 
()',(;,  iiu-iii.;  re^'ersed  on  another  point  in  125 
A.  1'.  737.  mem.,  35  A'.  Y.  S.  R.  853,  26 
A'.  A'.  A'ep.  609. 

Whether  the  cars  upon  which  a  brakeman 
w.is  wcirking  were  provided  with  safe  and 
siillicient  brakes  is  a  question  of  fact.  lie 
was  not  bound  to  look  for  hidden  defects. 
CiUpenter  v.  Me.xican  Nat.  R.  Co.,  y)  Fed, 
^'''/-  3' 5.  '7  W'<».r//.  L.  Rep.  630. 

I  10.  to  perHuiLs  oroN.sing:  the 

tr.'U'k. — An  ordinance  limiting  passenger 
iraiiis  to  iwiSire  miles  an  hour,  and  frcigiil 
trains  to  eiglit  miles,  was  introduced  in  evi- 
dence ;  but  the  train  which  struck  plaisitifl's 
team  was  composed  of  an  engine  and 
caboose.  Held,  that  it  was  for  the  jury  'o 
dctcrininfi  whether  it  was  a  passenger  or 
freight  train,  and  for  the  court  to  instruct 
them  ,is  to  the  rate  of  speed  which  it  might 
laufidly  maintain.  Lake  Shore  &*  M.  S.  R. 
Co.  V.  Piiiily,  37  ///.  App.  203. 

The  court  will  not  undertake  to  say  to 
the  jury  just  how  many  feet  from  a  track 
a  person  approaching  a  crossing  should 
look  for  approaching  trains  before  attempt- 
ing to  cross  such  track,  but  will  leave  that 
question  to  the  jury.  Cleveland,  C,  C.  6-» 
/.  R.  Co.  V.  Harrington,  49  Am.  d*  Kng.  R. 
Cas.  358,  131  Ind.  426,  30  A^  E.  Rep.  37. 

The  question  of  the  weight  of  testimony 
as  to  the  blowing  of  the  whistle  and  ringing 
8  D.  R.  D.— 4 


of  the  bell  is  (or  the  jury.  Hattisfiill  v. 
Humphrtys,  28  Am.  6-  Eng.  R.  Cat.  597. 
64  Mick.  494,  31  A^.   W.  Rep.  894. 

Whether  cr  not  u  bell  was  being  rung 
at  the  'ill',  of  an  accident  is,  where  the 
evidence  is  conflicting,  a  question  for  the 
jury.  Hanlon  . .  Missouri  Rac.  R.  Co.,  104 
Mo.  381.  16  5.   W.  Rep.  233. 

VVhetlier  the  injury  might  have  been  pre- 
vented had  the  bell  been  rung  is  also  a 
question  for  the  jury.  Hanlon  v.  Missouri 
Pac.  R.  Co.,  104  MiK  381,  16  S,  ir.  Rep.  233. 

111.  to  t'lillUruu.— On  the  trial  of 

an  action  against  a  company  for  causing  the 
death  of  a  child,  it  is  no'  error  to  refuse  to 
instruct  the  jury  as  to  what  evidence  would 
evince  a  willingness  on  the  part  of  the  de- 
fendant to  inllict  the  injury.  What  evidence 
Would  show  such  willingness  is  a  question 
for  the  jury.  hvtins7'ille  &*  C,  R.  Co,  v. 
IVolf.  59  Ind.  89. 

112. to  property.     The  questions 

to  be  submitted  to  the  jury  were,  whether 
the  property  of  the  complaining  parties  had 
been  injured  by  the  company's  use  of  a 
street,  whether  this  injury  was  i)ermanent, 
and  if  so,  to  what  damages  they  were  en- 
titled. Held,  that  there  was  no  error  in 
restricting  the  inquiry  to  these  points. 
Guess  V.  Stone  Mountain  G,  &•  R.  Co.,  28 
Am.  &•  Eni^.  R.  Cas.  236,  72  Ga.  320. 

The  value  of  premises  for  dwelling  pur- 
poses is  a  question  of  fact,  in  an  action  fur 
injury  to  the  owner  from  the  unauthorized 
use  of  an  adjacent  highway  by  a  company. 
Grand  Rapids  >^  /.  A".  Co.  v.  Heisel,  10  Am. 
6-  Eni;.R.  Cas.  260,  47  Mich.  393,  II  A'.  IV. 
Rep.  212. 

Whether  the  construction  of  a  railroad 
benefits  a  certain  properly  more  than  it 
injures  it  is  a  tpiestion  for  the  jury.  Jenks 
V.  Philadelphia,  G.  &>  C.  H.  R.  Co.,  17 
Fhila.  (/'a.)  65. 

Whether  land  was  injured  by  the  over- 
flow of  water,  and  the  extent  thereof,  are 
questions  for  the  jury.  Trinity  &*  S.  R.  Co. 
V.  SchofieU,  72  Te.w  496,  10  .S".  W.  Rep.  575. 

c.  Mixed  Questions  of  Law  and  Fact. 

113.  Wlint  are,  generally.— Where 

the  evidence  is  conflicting,  or  of  such  a 
character  that  different  conclusions  may  be 
reasonably  drawn  therefrom,  the  case  pre- 
sents a  question  of  fact  for  the  jury  under 
proper  instructions.     Wadsworth  v.  Union 
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Pac.  R.  Co.,  !;5  Am.  5-  Etig.  R.  Cas.  145,  18 
Ca/o.  600,  33  Pac.  Rep.  515. 

Where  it  is  shown  that  plaintiff,  an  em- 
ploye, wai  injured  by  a  train  running 
.is,'aiiist  a  boiler  which  he  was  repairing, 
the  question  whether  the  company  is  legally 
liable  is  a  mixed  question  of  law  and  fact. 
Totten  V.  Pennsylvania  R.  Co.,  11  Fed, 
Rti>.  564. 

What  is  an  extraordinary  flood  is  a 
question  of  fact  to  be  determined  by  the 
jury,  from  the  evidence,  under  proper  in-_ 
structions  from  the  court.  Ohio  &*  M.  R. 
Co.  V.  Thillman,  143  ///.  127,  32  A^.  E.  Rep. 
529.— Approving  Houston  &  G.  N.  R.  Co. 
V.  Parker,  50  Tex.  330. 

114.  NegllB«HCe. — Whether  the  neg- 
ligence of  the  superintendent  of  a  repair 
shop,  resulting  in  injury  to  a  co-employe, 
was  the  negligence  of  the  company  is  a 
mixed  question  of  law  and  fact,  to  be  deter- 
mined by  the  jury  under  proper  instructions 
by  the  court.  Potter  v.  Chicago,  R.  I.  &•  P. 
R.  Co.,  46  /(mut  399,  16  A»t.  Ry.  Rep.  57. — 
Followed  in  Lane  v.  Burlington  &  S.  W. 
R.  Co.,  52  Iowa  18. 

When  the  circumstances  surrounding  the 
act  complained  of  are  in  dispute,  the  ques- 
tion whether  or  not  there  is  negligence  is  a 
mixed  one  of  law  and  fact,  and  the  jury  in 
such  cases  pass  on  what  facts  amount  to 
negligence,  and  assess  reasonable  damages 
therefor.  Dawson  v.  Louisville  &>>  N.  R.  Co. , 
{Ay.)  II  Am.  &*  Eng.  R.  Cas.  134.— Quot- 
ing AND  DISTINGUISHING  New  Orleans,  J. 
&  G.  N.  R.  Co.  11.  Statham,  42  Miss.  612. 

Negligence  being  a  mixed  question  of  law 
ani  .'act,  it  is  proper  to  leave  it  to  the  jury 
to  find  whether  defendant  had  done  or 
omitted  any  act  which,  in  the  exercise  of 
ordinary  care,  it  was  its  duty  to  perform. 
Xor/ol/;  &*  IV.  R.  Co.  v.  Burge,  32  Am.  &* 
Eng.  A'.  Cas.  101.  84  Va.  63,  4  .S.  E.  Rep.  21, 

1  Ifi.  Other  illiistrutions. — In  a  pro- 
ceeding to  compel  a  company  to  resume  the 
use  of  an  abandoned  station,  where  the 
question  is  whether  the  place  is  a  station 
within  the  nu-aning  of  the  statute,  it  is  a 
question  of  mixed  law  and  fact,  and  a  deci- 
sion by  the  trial  court  that  upon  certain 
facts  found  the  place  was  a  station  may  i)e 
reviewed  on  appeal.  State  v.  iXeiv  Haven 
&*  N.  Co..  41  Conn.  134,  6  Atn.  Ry.  Rep.  84. 

The  question  whether  a  contract  or  agree- 
ment entered  into  between  a  railroad  com- 
pany and  a  line  of  steamers  plying  between 
certain   points  was  entered   into   in  good 


faith,  and  was  legal  and  binding,  or  whether 
such  contract  constituted  an  oppressive 
monopoly,  and  hence  was  not  legal  and 
binding,  is  a  mixed  question  of  law  and  fact, 
and  is  properly  left  to  the  jury.  SoutA  Fla. 
R.  Co.  V.  Rhodes,  37  Am.  <S-  Eng.  R.  Cas.  100, 
25  Fla.  40,  5  So.  Rep.  633,  3  L.  R.  A.  733. 

Where  the  superintendent  of  a  railroad 
has  made  an  order  as  to  the  management  of 
a  particular  train,  which  order  will  be  rea- 
sonable or  unreasonable  according  to  the 
circumstances  under  which  it  is  to  be  en- 
forced,  the  question  whether  in  any  particu> 
lar  case  such  order  is  to  be  deemed  reasona* 
ble  or  unreusonable  is  a  question  of  mixed 
law  and  fact,  to  be  determined  by  the  jury 
under  proper  instructions.  Pittsburgh,  C.  &* 
St.  L.  R.  Co.  V.  Henderson,  $  Am,  &*  Eng. 
R.  Cas.  529,  37  Ohio  St.  549. 

Where,  on  the  trial  of  an  issue  respecting 
the  law  of  another  state,  the  decisions  of 
the  courts  of  that  state  are  given  in  evidence, 
it  is  the  province  of  the  jury  to  determine 
whether  or  not  such  decisions  have  been 
made,  but  it  is  the  duty  of  the  court  to 
construe  them  and  deduce  from  them  the 
rules  of  law  which  they  establish.  Alex- 
ander v.  Pennsylvania  Co.,  48  Ohio  St.  623, 
30  A^.  E.  Rep.  69. 

2.    What  Instructions  are  Proper. 

116.  l>iity  of  the  court  in  respect 
to  instructions.  —  Instructions  in  an  ac- 
tion for  personal  injuries  should  be  clear 
and  definite  as  to  facts  the  existence  of 
which  would  create  a  liability.  Dem<er  &* 
B.  P.  Rapid  Transit  Co.  v.  Divyer,  3  Colo. 
App.  408. 

Instructions  should  restrict  the  jury  to  the 
issues  on  which  the  case  has  been  tried. 
Benton  v.  Chicago,  R.  I.  &*  J  .  R.  Co.,  55 
loiva  496,  8  iV.  II'.  Rep.  330. 

It  is  the  duty  of  the  court,  when  there  is 
no  evidence  of  negligence  on  the  part  of 
the  company,  or  there  is  uncontradicted 
evidence  of  negligence  on  the  part  of  the 
persons  killed  or  injured  contributing  di- 
rectly to  the  result,  so  to  instruct  the  jury. 
Afaher  v.  Atlantic  &*  P.  R.  Co.,  64  Mo.  267, 
17  ^Ini.  Ry.  Rep.  231. 

General  observations  by  the  judge,  on  the 
trial  of  an  action  for  injuries  caused  by  a 
defective  bridge,  as  to  the  high  privileges 
granted  to  railroad  companies  by  the  dele- 
gation of  the  power  of  eminent  domain  are 
not  "  in  respect  to  matters  of  fact  "  within 
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the  meaning  of  a  constitutional  provision 
relative  to  the  duties  of  judges.  Rembert 
V.  South  Carolina  R.  Co.,  39  Am.  &*  Eug.  R. 
Cas.  252,  31  So.  Car.  309,  9  S.  E.  Rep.  968. 

Pasclial's  Tex.  Dig.  art.  1464  is  mandatory  ' 
and  peremptory.  It  leaves  no  discretion  to 
the  judge  as  to  whether  or  not  he  shall 
"  charge  or  comment  on  the  weight  of  evi- 
dence." or  as  to  whether  or  not  he  shall 
"  submit  questions  of  fact  solely  to  the  jury  " ; 
but  in  ills  charge,  questions  of  law  must  be 
separated  from  questions  of  fact,  and  the 
latter  be  decided  by  the  jury  alone.  The 
statute  presumes  that  the  jury  is  as  compe- 
tent to  decide  questions  of  fact  as  the  judge 
is  to  determine  questions  of  law.  Texas  &^ 
J'.  R.  Co.  V.  Murphy,  46  Tex.  356.  13  Am. 
Ry.  Rep.  319. 

117.  Wliat  instructions  are  proper, 
}»«Micrallj-.— Plaintiff  sued  for  injuries  re- 
ceived while  coupling  cars.  The  court 
charged  that  if  plaintiff  was  directed  by 
the  yard  conductor  to  go  in  and  make  the 
coupling,  and  signaled  the  engineer  to  stop, 
which  he  did.  and  plaintiff,  in  the  exercise 
of  ordinary  care  and  diligence,  was  proceed- 
ing to  shift  a  coupling  pin  in  order  to  make 
the  coupling,  and  the  engineer  negligently 
and  without  notice  came  back,  and  plaintiff's 
hand  was  caught  and  injured,  then  he  was 
entitled  to  recover.  Htld,  that  this  was  not 
an  expression  of  opinion  as  to  what  acts 
would  constitute  negligence,  and  did  not 
exclude  from  the  jury  the  consideration  of 
whether  or  not  plaintiff,  after  the  engineer 
started  to  back,  might  not,  by  the  exercise 
of  ordinary  diligence,  have  avoided  the  in- 
jury. Central  R.  &*  B.  Co.  v.  A'eii^hbors,  83 
Cia.  444,  10  5.  E.  Rep.  1 15.— Disi  INUUISH- 
ING  West  End  &  A.  St.  R.  Co.  v.  Mozely,  79 
Ga.  463;  Georgia  R.  Co.  v.  Cole,  77  Ga.  77. 
It  not  ap()earing  that  the  witness  who 
would  ordinarily  know  the  fact  in  question, 
and  who  was  one  of  the  employes  of  the 
company  at  the  time  the  cause  of  the  action 
arose,  was  inaccessible,  or  that  defendant 
was  ready  to  produce  him,  there  was  no 
error  in  calling  attention  to  his  absence  01 
non-production,  in  charging  the  jury,  as  a 
fact  to  be  considered  by  them  in  connection 
with  the  case.  Atlanta  &*  \V.  P.  R.  Co.  v. 
Holcombe,  88  Ga.  9.  13  5'.  E.  Refi.  751. 

In  an  action  for  personal  injury  to  an  em- 
ploye, an  instruction  to  the  jury  that  in 
judging  of  the  credibility  of  vvitnesses  they 
should  take  into  consideration,  among  other 
things,  their  "  hopes  and  fears  "  is  not  erro- 


neous as  intimating  that  railway  employes 
dare  not  tell  the  truth  from  fear  of  being 
discharged.  Hatfield  v.  Chicago,  R.  1.  &•  P. 
R.  Co.,  II  ^Im.  &•  Efig.  R.  Cas.  153,61  /ova 

434,  16  A^.    IV.  Rep.    336.— DiSTINGUIKHING 

Marquette,  H,  &  ().  R.  Co.  v.  Kirkwood,  45 
Mich.  51. 

There  is  no  error  in  the  stating  by  the 
court  to  the  jury  of  tiie  defense  relied  upon 
by  the  defendant.  JeM  v.  Chicago  6^  U.  T. 
R.  Co.,  31  Am.  6^  Eng.  R.  Cas.  532,  67  Mich. 
160,  10  West.  Rep.  905,  34  A'.  IV.  Rep.  538. 
Whetlier  the  reasonableness  and  validity 
of  an  ordinance,  wliere  it  depends  upon  the 
existence  of  extrinsic  facts  as  to  which  the 
evidence  is  ccmflicting,  is  a  question  for 
the  court  or  for  the  jury,  it  is  not  error  for 
the  court  to  instruct  the  jury  that  it  is  un- 
reasonable and  void,  when  the  evidence  is 
conclusive.  Evison  v.  Chicago,  St.  P.,  M. 
&>  O.  R.  Co.,  45  Afitift.  370,  48  A',  ir. 
Rep.  6. 

An  instruction  declaring  the  duties  of  a 
section  foreman  to  be  what  he  has  testified 
they  art  is  not  objectionable  in  the  absence 
of  any  other  evidence  on  tlie  subject.  Hall 
V.  Missouri  Pac.  R.  Co.,  8  Am.  &^  Eng.  R, 
Cas.  106,  74  Mo.  298. 

Where  the  action  is  for  personal  injury,  it 
is  error  for  the  court  to  instruct  the  jury 
that  the  defendant  had  it  in  its  power  to  ex- 
amine the  actual  condition  of  the  plaintiff, 
and  if  he  refused  to  permit  an  examination, 
the  defendant  may  prove  it  )n  the  trial,  in 
the  absence  of  any  evidence  of  a  request 
and  refusal.  Beckwith  v.  New  York  C.  R, 
Co.,  64  Barb.  (A'.   V.)  299. 

An  instruction,  in  an  action  for  personal 
injuries,  is  not  erroneous  which  tells  the 
jury  that  the  mere  fact  that  the  plaintiff  has 
instituted  an  action  gives  no  ground  for 
recovery.  Rose  v.  Jf  est  Phila.  R.  Co.,  (/'«.) 
12  Atl.  Rep.  78. 

A  judge  may  charge  the  jury  as  to  what 
is  proximate  cause,  but  he  may  not  say  what 
facts  would  constitute  it.  I'rice  v.  Rich- 
mond &*  D.  R.  Co.,  38  So.  Car.  199,  17  S.  E. 
Rep.  732. 

A  charge  which,  as  far  as  it  goes,  gives 
the  law  is  not  objectionable  upon  the 
ground  of  not  setting  forth  with  sufficient 
fullness  the  conditions  under  which  the  ver- 
dict should  be  for  defendant,  or  upon  the 
ground  of  not  entering  sufficiently  into  the 
particulars  which  distinguish  remote  from 
proximate  causes,  if  special  charges  are  not 
asked    for    upon    these    matters.      Interna' 
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t-onal  &*  a.  X.  K.  Co.  v.  S-nitfi,  { Vfx.)  -V 
Am.  &*  K»^.  A'.  Cas.  14S,  1  S.  IT.  Li-p.  565. 

Tlie  cliar<;e  of  tlie  court  should  always  be 
so  framefl  as  to  present  to  the  jury  tlie  issues 
made  by  the  pleadiiij^s.  if  iliere  be  evidence 
under  tliem,  unless  an  issue  be  abandoned, 
roncerninji  which  abandonment  the  jury 
sliould  be  instructed.  IntermUional  &^  G. 
X.  A*.  (So.  V.  Underwood,  27  Am.  &*  Eng.  1\. 
Cif.  240,  64  7(M.  463. 

An  accident  to  a  train  was  caused  by  the 
breaking  of  the  side  rods  of  the  engine. 
The  speed  at  which  the  train  was  running 
was  not  unlawful  or  unusual,  and  it  was  not 
shown  that  it  woulfi  tend  to  contribute  to 
sucli  breakage,  //f/d,  that  it  was  not  error 
t(j  instruct  the  jury  tiiat  the  speed  of  tiie 
train  had  no  coniieciion  wiili  the  accident 
ami  could  not  be  considered  on  the  ques- 
tion of  negligence.  Bft-ri  v.  Chicago  &*  X. 
11:  A'.  Co..  73  It'/s.  197,  40  A',  ir.  Rep.  6S7. 

An  instruction  that  the  jury  should  feel 
"  re.isonably  certain  "  as  to  what  they  should 
find  to  be  the  cause  of  an  accident  is  held 
not  erroneous,  liteiy  v.  Chicago  &^  X.  11'. 
A'.  Co..  73  l!'is.  197.  40  A',  ir.  AV/>.  687. 

IIK.  Illustrations.  Defendant  oim- 
]iaiiy  sent  one  of  its  employes  to  transfer 
coal  from  a  vessel  to  its  trains  at  so  much 
per  ton,  by  means  of  a  hoisting  engine.  He 
employed  plaint it'f's  intestate  to  assist,  and 
hi'  was  killed  by  a  train  backing  down  on 
hi  in.  The  company  contended  that  tu"  was 
its  employt', ;  nd  therefore  it  was  not  liable 
fir  an  injury  resulting  from  the  negligence 
of  a  co-em ploye  ;  but  the  wages  of  the  in- 
testate were  not  paid  by  the  company,  and 
his  name  was  not  on  its  pay  roll.  The 
court  charged  the  jury  that  if  the  company 
had  control  of  the  intestate  and  could  have 
discharged  him  without  breaking  its  con- 
ti.ut  with  the  one  in  charge,  or  if  the  latter 
was  but  an  employe  of  the  comiuiny  in  liir- 
i::i;  the  intestate,  then  he  was  an  employe 
of  the  company,  but  if  the  one  in  charge 
was  an  independent  contractor,  and  the 
■  company  could  not  control  his  discharge, 
then  he  was  not.  //<•/</,  that  there  was  no 
error  in  the  charge ;  and  ii  was  proper  for 
the  jury  to  (ind  that  the  intestate  was  not  a 
servant  of  the  company,  /i'loi-g  v.  A'or- 
tiiih  &-  W.  A".  Co.,  34  Coitn.  474. 

Wlien  one,  in  the  interest  of  a  party  to 
the  cause,  has  maneuvered  to  entrap  or  cor- 
rupt an  adverse  witness,  and  the  evidence 
suggests  that  he  was  sent  on  some  mission 
to  the  witness  bv  an  attorney  of  the  [Ktrty 


whose  interest  he  sought  to  promote,  the 
court  may  charge  the  jury  on  the  question 
whether  his  authority,  if  any  he  had,  was 
pure  or  impure;  whether  it  was  limited  to 
the  use  of  proper  means  for  the  attainment 
of  right  ends,  or  was  extended  to  such  means 
as  were  actually  used,  and  to  ends  api>ar- 
ently  improper  and  illegal.  Both  the  fact 
and  the  nature  of  the  agency  are  open  to 
the  jury,  and  the  evidence  warranted  the 
consideration  of  both.  .Savannah,  F.  &^ 
jr.  A'.  Co.  V.  Holland,  41  Am.  &^  Eng.  R. 
Cas.  196,  82  Ga.  257,  10  .s.  E.  Rep.  200. 

An  instruction  approved,  as  not  being 
more  comprehensive  than  the  petition,  and 
against  the  objection  that  it  used  tiie  words 
"  remotely  "  and  "  prudence  anrl  care  "  with- 
out e.xplanation  of  their  meaning,  fifut/il- 
hausen  v.  St.  Louis  R.  Co.,  28  Am.  iS~»  Eng. 
R.  Cas.  157,  91  Mo.  332,  2  .v.  U'.Rep.  31 5.— 
Foi.i.owF.n  IN  Chicago,  S.  F.  &  C.  H.  Co. 
7'.  Vivian,  33  Mo.  App.  5S3. 

PliuntifF  was  riding  on  a  crowded  ele- 
vated train,  and  at  a  station  the  guard  in 
closing  the  gate  pushed  plaintiff  ofl  tlie  car 
platform,  and  injured  him.  There  was 
proof  from  which  a  jury  could  find  that 
the  guard  intended  to  push  plaintiff.  Held, 
that  a  statement  by  the  trial  judge  that  it 
was  not  justifiable  to  do  so  was  proper. 
Miller  V.  Manhattan  R.  Co.,  73  Hun  512.  26 
A'.  1'.  Stipp.  162,  56  A'.   }'.  .V.  R.  189. 

A  charge  :  "  If  you  believe  from  the  testi- 
mony tliat  defendants  charged  and  collected 
from  plaintiff  a  greater  rate  of  toll  or  com- 
pensation for  a  shipment  of  freight  over 
their  roads  from  Houston,  to  Wharton  than 
they  charged  Allen  McCoy  for  a  like  quan- 
tity of  freight  of  the  same  class  from  the 
same  point  to  the  same  point  and  in  the 
same  direction,  and  that  such  charge  was 
unjust  and  v,ilfully  made,  then  such  charge 
would  be  unlawful,"  was  objected  to.  As 
to  the  objection  that  the  petition  did  not 
allege  that  a  like  quantity  of  freight  was 
carried  for  plaintiff  and  McCoy,  it  was 
pleaded  and  proved  that  the  fieigjit  shipped 
for  each  was  "one  car  load  of  lumber." 
Held,  that  this  was  a  like  quantity.  No  in- 
jury could  result  to  defendant  by  the  failure 
to  define  the  word  "unjust."  It  might 
have  been  omitted.  Its  use  was  rather  to 
confuse  the  jury  to  the  injury  of  plaintiff. 
AV«.  York.  T.  &^  M.  R.  Co.  v.  Gallaher,  79 
TV.r.  685,  155.  W.  Rep   694. 

In  the  charge  of  the  court  one  alleged 
cause  of  action   by  plaintiff  was  in  cife«t 
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withdrawn  from  tlie  jury;  they  were  in- 
structed to  fiiul  only  upon  another  count. 
Held,  that  such  withdrawal  from  the  jury 
eliminated  the  count  and  the  defense  set 
up  against  it,  and  conplaintcannotbeniade 
that  the  defense  to  it  was  not  presented  in 
tlie  charge.  Gulf,  C.  &»  S.  F.  R.  Co.  v.  Mc- 
Carty,  82  Tex.  608.  18  S.   11'.  Rep.  716. 

110.  Instructions  assuming  facts 
as  proved. — Where  a  petition  states  as  a 
cause  of  action  that  defendant  had  failed  to 
construct  and  keep  in  repair  sufficient  and 
suitable  drains,  it  is  not  error  tor  tlie  court 
to  instruct  the  jury  on  the  theory  that  a 
ditch  had  been  constructed.  Drake  v.  Chi- 
cago, R.  I.  &•  P.  R.  Co.,  29  Aim.  &->  R/ij;.  R. 
Ciis.  514,  70  Iowa  59.  29  A'.  II'.  Rep.  804. 

In  an  action  for  personal  injuries,  the 
trial  court  instructed  the  jury  that  if  they 
should  find  for  plaintiff,  they  should  allow 
"  First,  the  expenses  incurred  by  plaintiff  in 
attempting  to  cure  himself  of  his  injuries; 
second,  his  loss  of  time ;  third,  his  bodily 
pain  and  sulTering  and  mental  anguish." 
Held,  that  this  instruction,  while  not  as 
definite  and  precise  as  it  migiit  have  been, 
wiis  not  open  to  the  objection  that  it  as- 
sumed that  plaintiff  had  incurred  expense, 
lost  time,  and  endured  bodily  pain,  etc.,  and 
that  judgment  should  not  be  reversed  for  the 
mere  want  of  precision,  especially  as  plain- 
tiff's evidence  as  to  these  matters  was  not 
contradicted.  Kluits  v.  St.  Louis,  J.  M.  &* 
S.  R.  Co.,  11  A»i.  6-  Ef^.  R.  Cas.  639,  75 
Mo.  642. 

An  instruction  is  not  objectionable,  as 
being  on  the  weight  of  evidence,  because  it 
assumes  as  true  matters  proven  by  both 
parties,  or  about  which  there  is  no  contro- 
versy. Alabama  &*  V.  R.  Co.  v.  Phillifs.  70 
Mits.  14,  1 1  So.  Rep.  602. 

When  evidence  of  title  is  necessary  to  a 
recovery  of  damages  sued  (or,  and  it  is 
clearly  proved,  its  existence  may  be  assumed 
in  the  phraseology  of  a  charge  which  in- 
structs the  jury  as  to  the  law  of  damages  in 
the  particular  case.  When  a  fact  is  clearly 
established  by  evidence,  a  charge  which  is 
based  on  its  existence  is  not  a  charge,  in 
contemplation  of  the  statute  on  the  weight 
of  evidence.  Ft.  Worth  &•  A'.  O.  R.  Co.  v. 
Pi-arce,  75  Tex.  281.  12  iT.  W.  Rep.  864. 

Flaintifl  sued  for  damages  for  personal 
inju.ies,  and  the  court  charged  that  "  if  the 
iury  believe  from  the  evidence  that  plaintiff 
was  engaged  at  the  time  of  the  alleged  in- 
jury in  loading  a  car  on  the  track  of  defend- 


ant company,  and  if  they  further  believe 
from  the  evidence  that  while  so  engaged 
agents  or  servants  of  defendant  propelled 
another  car  against  the  one  piaintiti  was  so 
engaged  in  loading,  and  in  so  doing  were 
guilty  of  negligence,  etc.,  they  should  find 
for  plaintiff."  Held,  that  this  charge  assumed 
a  material  fact,  viz.,  that  plaintiff  was  right- 
fully on  the  railway  track  at  the  time  of  the 
injury  ;  but  as  the  evidence  was  undisputed 
on  this  point,  the  court  might  so  assume, 
although  the  practice  is  of  doubtful  pro- 
priety. Texas  &•  P.  R.  Co.  v.  Pennell,  2 
Tex.  Civ.  App.  127,  21  S.  IV.  Rep.  273. 

1 20.  Comments  upon  the  evidence 
and  tliewitncsses.—Thecourt  instructed: 
"  It  does  not  follow,  merely  becawse  a  wit- 
ness makes  an  untrue  statement,  that  his 
entire  testimony  is  to  be  disregarded.  This 
must  depend  upon  the  motive  of  the  wit- 
ness. If  he  intentionally  swears  f.'lsely  as 
to  one  matter,  the  jury  may  properly  reject 
his  whole  testimony  as  unworthy  of  credit. 
But  if  he  makes  a  false  statement  through 
mistake  or  misapprehension,  they  ought  not 
to  disregard  his  testimony  altogether,  and 
they  should  not  consider  the  circumstance 
further  than  as  showing  inaccuracy  of  mem- 
ory or  judgment  on  the  part  of  the  witness." 
Held,  that,  taken  as  a  whole,  the  instruc- 
tion was  not  open  to  the  objection  that  the 
accepting  or  rejecting  of  the  testimony  was 
made  to  depend  wholly  upon  the  motive  of 
the  witness.  Winter  v.  Central  Iowa  R.  Co., 
80  lo^va  443.  45  A'.  W.  Rep.  737. 

The  presiding  justice  at  a  jury  trial  has 
full  discretionary  power  to  suggest  to  the 
jury  possible  soluti<jns  of  seeming  difficul- 
ties and  possible  harmonies  of  seeming 
discrepancies  in  the  evidence,  even  though 
counsel  do  not  do  so.  York  v.  Maine  C.  R. 
Co.,  84  Me.  WJ,  24  Atl.  Rep.  790. 

It  is  not  error  for  a  trial  judge,  after 
stating  the  facts  upon  which  plaintiff  bases 
her  right  of  recovery,  and  which,  if  true, 
warrant  him  in  directing  a  verdict  in  her 
favor,  to  instruct  the  jury  that  if  they  find 
from  a  fair  preponderance  of  evidence  that 
such  facts  are  established,  plaintiff  is  en- 
titled to  recover.  Sherwood  v.  Chicago  &* 
tr.  M.  R.  Co.,  88  M/ih.  108,  50  A',  tr. 
Rep.  101. 

A  statement  by  the  judge  in  his  charge 
that  plaintiff  is  "a  very  intelligent  and,  I 
think,  truthful,  youth — I  mean  so  far  as  a 
desire  to  tell  the  truth  is  concerned  "  is  not 
erroneous.     He  does  not  thereby  take  the 
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question  of  plaintiff's  creflibility  from  the 
jury.  Hoffman  v.  New  York  C.  Sr*  H.  R.  R. 
Co.,  4  Am.  ^  Rng.  R.  Cas.  537.  ^7  ^-  J'- 
25.  41  Am.  Rep.  337;  affirming  14  /•  *• 
S.  526. 

In  an  action  against  a  company  for  negli- 
gence in  the  management  of  a  train,  it  is 
proper,  in  the  charge,  to  call  attention  to 
the  fact  that  the  engineer  and  fireman  of 
the  train,  in  testifying  for  defendant,  were 
interested  witnesses  in  one  sense ;  at  least, 
if  attention  is  likewise  called  to  the  interest 
of  plaintiff  and  liis  witnesses.  Ellis  v.  Lake 
Shore  6-  Rf.  S.  R.  Co.,  138  Pa.  St.  506,  21 

All.  Rep.  140- 

121.  Expressions  of  opinion.— In  a 

suit  by  the  United  States  to  collect  a  tax 
from  a  railroad,  where  there  has  been  a  set- 
tlement twelve  years  before  on  an  assess- 
ment made  by  a  government  officer,  it  is 
not  error  for  the  court  to  express  an  opinion 
to  the  jury  that,  under  tlie  circumstances, 
they  should  find  for  the  defendant,  where 
they  are  also  told  that  the  court  does  not 
desire  tocontrol  their  finding.  United  Slates 
V.  Philadelphia  &•  R.  R.  Co.,  123  U.  S.  113, 
8  .Sup.  Ct.  Rep.  77- 

It  ••>  not  reversible  error  in  a  judge  of  a 
federal  court  to  express  his  own  opinion  of 
the  facts,  if  the  rules  of  law  are  correctly 
laid  down,  and  if  the  jurors  are  given  to  un- 
derstand that  they  are  not  bound  by  such 
expressions  of  opinion.  Doyle  v.  Union  Pac. 
R.  Co.,  147  U.  S.  413,  13  Sn/>.  Ct.  Rep.  333. 

On  the  trial  evidence  was  given,  without 
objection,  as  to  whether  a  bell  was  or  was  not 
rungasan  engine  approaclied  a  crossing.  At 
the  close  of  the  charge  defendant's  counsel 
asked  the  court  to  charge  that  that  question 
had  no  bearing  upon  the  issue.  The  court, 
in  reply,  said  to  tlie  jury,  "  1  do  not  think  it 
has,  hut  if  you  think  otherwise  you  are  not 
bound  by  my  opinion."  //c'/d.  no  error. 
Si/nfier  V.  New  York  C.  &*  H.  R.  R.  Co.,  14 
Am.  &*  EHif.  R.  Cas.  656.  90  .V.  Y.  558; 
afirming  24  Hun  139. 

The  court  has  a  riglit  to  express  its 
opinion  upon  the  facts,  provided  they  are 
still  submitted  to  the  jury.  Where,  there- 
fore, the  court  submitted  the  facts  to  the 
jury,  but  said  they  "  would  probably  be  con- 
sidered by  a  jury  as  being  careless  "—held, 
not  to  be  error.  Pennsylvania  Co.  v.  Allen, 
3  Pnin\'t>.  (Pa.)  170. 

122.  iiistrui'tions  that  do  not  nits- 
1«'U«I  Hu'  .jury.  -  In  an  miction  to  recover 
tor   a   personal    injury   by  a  collision   at  a 


street  crossing,  the  court,  on  its  own  mo- 
tion, instructed  the  jury  that  the  gist  of  the 
action  was  negligence,  which  plaintiff  must 
prove  by  a  preponderance  of  evidence,  sub- 
stantially as  allef^ed  in  the  declaration,  and 
that  it  could  not  be  presumed  from  the  fact 
of  plaintiff's  injury;  that  the  question  of 
negligence  was  one  of  fact  for  the  jury,  but 
that  the  court  instructed  lliat  it  is  the  duty 
of  all  persons  approaching  a  highway  cross- 
ing where  there  is  a  milroad  to  exercise 
care  and  caution  to  learn  if  trains  are  ap- 
proaching, and  to  take  such  measures  as  any 
prudent  and  cautious  man  would  under  like 
circumstances,  and  that  if  they  believed, 
from  the  evidence,  that  plaintiff  failed  to 
exercise  such  care,  and  was  injured  in  con- 
sequence thereof,  he  could  not  recover. 
Held,  that  while  the  instruction  contained 
some  inaccurate  expressions,  yet  it  could 
not  have  misled  the  jury  to  the  prejudice  of 
defendant.  Chicago,  St.  L.  &*  P.  R.  Co.  v. 
Hutchinson,  32  Ant.  &-  Eng.  R.  Cas.  82,  120 
///.  587,  II  A'.  E.  Rep.  855. 

In  an  action  for  an  injury  to  a  passenger, 
resulting  from  the  negligence  of  defendant, 
an  instruction  that  public  policy  deuiands 
that  the  law  should  be  applied  as  rigidly  to 
railroad  companies  as  to  any  other  species 
of  common  carriers  is  not  calculated  to 
mislead  the  jury.  Indianapolis,  B.  &•  W. 
R.  Co.  V.  Beaver,  41  Iiul.  493. 

An  instruction,  in  an  action  for  personal 
injuries,  that  if  the  injury  was  "  the  remote  " 
cause  of  the  injured  person's  last  sickness 
and  death  a  recovery  might  be  had  for  the 
pain  suffered  in  that  sickness  is  not  error, 
where  it  appears  from  the  context  tliat 
"remote"  was  not  used  in  its  legal  sense, 
and  that  the  jury  could  not  have  been  mis- 
led by  it.  Baker  v.  I'ennsylvania  Co.,  142 
Pa.  St.  503,  21  At  I.  Rep.  979. 

12.*{.  Instructions  on  questions  of 
neglig:(>ncc  and  due  care,  d^eiierallj  . 
— On  the  trial  of  an  action  for  damages,  it 
is  not  error  for  the  court  to  state  to  tlie  jury 
that  he  uses  the  word  "  neglijuenco  "  in  the 
sense  of  "  carelessness  "  in  his  cliarge  to 
them,  especially  when  the  cliarge  contains 
full  and  accurate  explanations  of  all  the  legal 
degrees  of  diligence  and  negligence.  U'lst- 
em  &•  A.  R.  Co.  v.  Meigs,  74  Ga.  S57. 

To  charge  the  jury  that  the  injury  would 
be  accidental  if  neitlier  party  was  negligent 
is  not  error.  Chattanooga,  R.  &*  C.  R.  Co.  v. 
^/wVA""'"^.  5-  ^m.  <S-  Kng.  R.  Cas.  473,  89 
<Ja.  494,  15  S.  E.  Rep.  848. 
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An  instruction  that  it  was  the  duty  of 
defendant  to  use  reasonable  care  and  dlli- 
jrcnce  to  prevent  injury  to  plaintiff,  and  that 
if  the  jury  believed,  from  the  evidence,  that 
defendant  failed  to  perform  such  duty,  by 
reason  whereof  plaintiff,  while  exercising 
reasonable  care  on  his  part,  received  the 
injury  complained  of,  then  deiendant  was 
liiible,  is  not  open  to  the  objection  that  it 
authorized  the  jury  to  find  defendant  guilty 
upon  proof  of  any  actionable  negligence 
causing  the  injury,  whether  charged  in  the 
declaration  or  not.  Chicago  &*  A.  A'.  Co. 
V.  Dillon,  32  Am.  &*  Eng.  R.  Cas.  i,  123  ///. 
570,  15  A'.  E.  Kep.  181.  13  West.  Rep.  286; 
affirming  24  ///.  App.  203. 

Where  the  evidence  shows  that  the  negli- 
fjence  complained  of  may  be  attributed  to 
eitiier  of  two  causes,  the  instructions  should 
be  framed  so  as  to  meet  the  case  in  either 
of  its  aspects.  Lake  Erie  &•  \V.  R.  Co.  v. 
/.iffiiiger,  10  ///.  App.  252. 

Where  the  action  is  for  killing  live  stock, 
and  the  company  is  charged  with  negli- 
gence in  failing  to  stop  its  train,  an  in- 
struction that  under  certain  circumstances 
therein  stated  a  failure  to  stop  a  train  would 
be  negligence  is  not  erroneous  as  an  in- 
vasion of  the  province  of  the  jury.  Ohio, 
I.  &*  If.  R.  Co.  V.  K/eifismith,  38  ///. 
App.  45. 

Where  the  allegations  of  negligence  are 
numerous,  it  is  not  necessary  for  the  court 
in  its  charge  to  analyze  them,  and  to  direct 
tlie  attention  of  the  jury  to  the  evidence 
which  should  be  considered  in  support  of 
the  respective  averments.  Pence  v.  Chicago, 
A'.  I.  &•  P.  R.  Co.,  42  Am.  6-  Eng.  R.  Cas. 
126,  79  /otva  389,  44  A^.  tV.  Rep.  686. 

.\n  instruction  to  the  jury  that  "direct 
and  positive  evidence  of  negligeuco  as  a  fact 
is  not  required,"  and  that  "any  circumstance 
from  whicii  negligence  may  be  reasonably 
inferred  may  be  sufficient,"  is  not  misleading 
or  erroneous.  Atchison,  T.  &»  S.  F.  R.  Co. 
V.  UrassfieU.  51  Kan.  167,  32  Pac.  Rep.  814. 

.'\n  instruction  that  "  if  defendant  com- 
mitted any  act  of  ne.<,'ligence  by  its  agents, 
etc.,  in  operating  and  managing  its  trains 
of  cars  at  said  juncti<in  at  the  time  of  the 
alleged  injury  "  the  jury  should  find  for  the 
plaintiff  is  not  too  broad  as  authorizing  a 
verdict  on  account  of  an  act  of  negligence 
not  alleged  in  the  petition,  nwhiilge  v. 
Kansas  Ctly  Cable  R.  Co.,  36  Mo.  App.fifiC). 
Four  horses  were  attached  to  a  car.  The 
leading  horses  went  off  the  track,  struck 


plaintiff,  and  knocked  him  down.  Th'* 
judge  charged  that  there  was  no  evidenci 
that  one  driver  was  insufficient  to  control 
the  car,  but  that  it  was  a  question  for  the 
jury  whether  it  was  negligence.  Held,  that 
the  judge  meant,  and  must  have  been  so 
understood,  that  there  was  no  specific  testi- 
mony that  one  driver  was  insufficient,  but 
that  there  was  circumstantial  evidence  on 
that  point  upon  which  the  jury  should 
pass ;  and  there  being,  in  fact,  such  circum- 
stantial evidence,  the  charge  was  correct. 
Whit  taker  v.  New  York  S-  H.  R.  R.  Co., 
i9j.&'S.  {N.  Y.)  287. 

There  is  no  error  in  charging  a  jury  that 
"the  allegation  of  the  complaint  being  neg- 
ligence of  a  particular  character,  the  injury, 
to  entitle  the  plaintiff  to  recover,  must  be 
from  negligence  of  tliat  kind.  That  is  con- 
tended for  by  the  defendant  and  is  sound  . 
law."  White  v.  Augusta  &*  K.  R.  Co.,  30 
So.  Car.  2 1 8,  9  S.  E.  Rep.  96. 

124. in  actions  for  injuries  to 

passengers.— In  an  action  by  a  passenger 
for  a  personal  injury,  the  court,  after  in- 
structing the  jury  that  the  presumption  of 
negligence  was  against  the  company,  and 
showing  how  it  inight  be  rebutted,  added, 
"All  actions  of  this  sort  necessarily  imply 
fault  somewhere,"  but  followed  this  up  by 
saying  that  the  company  could  not  be  held 
responsible  if  it  was  without  fault,  and  that 
plaintiff  must  be  shown  to  have  used  ordi- 
nary care  to  avoid  the  accident.  Held, 
that  the  sentence  quoted  might  be  objec- 
tionable in  itself,  as  excluding  the  idea  of  a 
mere  accident,  but  not  when  taken  in  con- 
nection with  the  whole  charge,  the  evidence 
tending  strongly  to  show  negligence.  City 
&^  S.  R.  Co.  V.  Findley,  76  Ga.  311. 

Wliere  the  court  charged  the  jury  as  to 
whether  an  injury  resulted  to  a  passenger 
from  defective  cross-ties  or  rails,  and  also 
explained  what  character  of  defects  would 
impose  liability  on  the  company,  an  instruc- 
tion to  the  effect  that  if  the  jury  should 
find  that  such  defects  did  in  fact  exist,  wh'ch 
were  known  or  might  have  been  known  to 
the  company,  they  should  find  for  plaintiff, 
if  his  injuries  resulted  therefrom,  is  not 
error,  and  is  not  a  charge  upon  the  weight 
of  evidence.  Texas  &*  P.  R.  Co.  v.  Hardin, 
21  Am.  <S^  Eng.  A'.  Cas.  460,  62  Tex.  367. 

An  instruction  that  if,  by  ordinary  care  by 
any  of  defendant's  servants  then  in  charge 
of  defendant's  train,  the  collision  could 
have  been   avoided   the    jury  should   find 
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for  plaintiff  is  not  to  the  injury  of  defend- 
ant where  there  is  no  ( onflict  in  the  evi- 
dence tjjat  the  collision  resulted  from  the 
negligence  of  the  engineer  of  defendant's 
train.  7>.r<»j  <5-  P.  R.  Co.  v.  Eastm,  2  Tex. 
Civ.  ///)/>.  378.  21  S.  IV.Nep.  575- 

An  instruction  is  not  erroneous  which 
<  har-jes  a  jury  that  a  defendant  is  bound  to 
exeri  ise  the  highest  degree  of  care,  pru- 
dence, and  caution  in  running  and  operating 
cars  so  as  to  prevent  injury  to  pas'^ngcrs, 
as  siicii  instruction  means  simply  the  high- 
est degree  of  practicable  care  and  prudence 
in  conduciiiiR  that  particular  business. 
.Sfars  V.  .'Seattle  Con.  St.  J\.  Co.,  6  IVasfi. 
227.  33  Pac.  Rep.  389.  1081. 

Although  it  was  held  on  a  former  appeal 
that  there  was  no  negligence  in  running  a 
train  past  a  platform  without  stopping,  it 
is  not  error  for  the  trial  court,  in  charging 
the  jury,  to  allude  to  the  failure  to  stop,  for 
the  purpose  of  showing  that,  in  view  of 
such  failure,  it  might  be  the  duty  of  the 
company  to  instruct  a  boy  passenger  how  to 
Hct,  Hemmingway  v.  Cliicago,  M.  i^  St.  P. 
R.  Co.,  33  Am.  6f  Knt;.  R.  C.is.  511.  72  "/j. 
42,  7  Ai>i.  St.  Rff>.  823.  37  A'.  W.  Rep.  804. 

125.  iu  actions  for  injuries  to 

])vrs«ins  crosHint;  tlie  tracli.  —  A  city 
ordinance  forbade  the  blowing  of  engine 
whistles  within  the  city  limits,  except  in  case 
of  imminent  or  immediate  danger  to  life 
or  property.  One  of  defendant  company's 
enjjines,  which  was  standing  a  short  distance 
from  a  crossing,  blew  its  whistle  while  a 
funeral  procession  was  crossing  the  track, 
frightening  plaintiff's  horse  and  causing  him 
to  run  away,  whereby  plaintiff  was  injured. 
•After  instructing  the  jury  to  inquire  whether 
there  was  negligence  in  blowing  the  whistle 
under  the  circumstances,  the  court  added 
that  if  they  found  that  the  engineer  blew 
"a  loud  blast  of  the  locon'otive  whistle, 
and  that  at  the  time  there  was  no  imminent 
or  immediate  danger  to  life  or  property,  and 
the  whistle  was  not  sounded  as  a  warning 
of  such  danger,  then  the  blowing  of  the 
whistle  was  a  negligent  act."  Held,  that 
the  part  of  the  charge  quoted  would  be 
justified  by  the  common  law,  and  the  in- 
struction as  a  whole  was  not  open  to  the 
objection  that  a  non-observance  of  the  or- 
dinance raised  a  conclusive  presumption  of 
negligence.  Northern  Pac.  R.  Co.  v.  Sul- 
livitn,  53  Fed.  Rep.  219,  10  U.  ''  App.  473, 
3  C,  C.  A.  J06.  —  Quoting  and  follow- 
ing   Delaware,   L.  &  W.  R.   Co.  v.  Con- 


verse, 139  L'.  S.  469,  II  Sup.  Ct.  Rep.  569. 
Rkkkrrino  K)  Hayes  v.  Michigan  C.  R. 
Co..  Ill  U.  S.  228.  4  Sup.  Ct.  Rep.  369; 
Grand  Trunk  R.  Co.f.  Ives,  144  U.  S.  408, 
13  Sup.  Ct.  Rep.  679. 

The  court  instructed  a  jury  that  if  plain- 
tiff, while  exercising  ordinary  care  to  avoid 
the  injury,  was  injured  by  the  negligence 
of  defendant,  as  charged  in  the  declaration, 
they  should  find  for  plaintiff.  One  count 
of  the  declaration  charged  defendant  with 
negligence  in  failing  to  have  a  flagman  at 
the  place  of  the  accident,  in  violation  of 
an  ordinance.  Held,  that  the  words  "as 
charged  in  the  declaration  "  did  not  leave 
the  jury  to  determine  the  applicability  of 
the  ordinance  to  the  circumstances  of  the 
case,  and  that  the  instruction  was  proper. 
Pennsylvania  Co.  v.  Frana,  1 1 2  ///.  398. 

A  petition  in  an  action  for  killing  a  per- 
son at  a  street  crossing  stated  that  "  de- 
fendant, without  giving  any  proper  warning 
or  signal  of  the  approach  of  its  train,  and 
without  keeping  any  flagman  at  said  cross- 
ing togive  warning  *  ♦  ♦  as  it  was  required 
by  an  ordinance  duly  passed,"  etc.  Held, 
that  this  plea  was  broad  enough  to  sus- 
tain an  instruction  submitting  to  the  jury 
whether,  under  the  circumstances,  ordinary 
care  and  prudence  did  not  require  the  com- 
pany to  keep  a  flagman  at  the  crossing, 
independent  of  any  ordinance.  Schmidt  v. 
Ihir  ling  ton,  C.  R.  &>  A'.  R.  Co.,  75  Io^t><t  606, 
39  .V.   ff'.  Rep.  916. 

Where  evidence  has  been  introduced  as 
to  the  existence  of  trees,  fences,  and  other 
objects  upon  defendant's  right  of  way,  and 
also  as  to  the  condition  of  the  highway  at 
different  points  near  the  crossing,  defendant 
has  no  reason  to  complain  of  an  instruction 
that  the  condition  of  tlie  highway  and  the 
existence  of  objects  upon  the  track  did  not 
constitute  negligence  on  its  part,  but  might 
be  considered  as  showing  the  degree  of  care 
to  be  exercised  by  defendant  and  also  by 
plaintiff  in  av-proaching  the  crossing,  al- 
though the  evidence  might  not  be  sufficient 
to  prove  that  the  objects  were  upon  the 
right  of  way.  Pence  v.  Chicago,  R.  I.  &*  P. 
R.  Co.,  42  Am.  S*  Eng.  R.  Cas.  126,  79  /oiva 
389,  44  JV.  JV.  Rep.  686. 

126. in  actions  for  injuries  to 

employes. — An  instruction  to  the  jury,  as 
to  notice  on  the  part  of  defendant  of  a 
defective  engine,  that  they  might  find  such 
notice  to  be  proved  if  it  might  be  rightfully 
and  reasonably  inferred  from  the  evidence, 
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iiltlioiigli  there  might  be  no  direct  testimony 
as  to  such  notice,  is  proper,  in  view  uf  the 
averment  in  the  complaint  that  defendant 
/lad  long  known  of  the  dangerous  and  de- 
fective condition  of  the  engine.  Wabash 
&-  IV.  A\  Co.  V.  Morgan,  132  Ind.  430,  31 
X.  E.  Rep.  661.  32  A^.  E.  Rep.  85. 

An  instruction  was  given  that"  it  is  the  law 
of  Iowa  that  every  railroad  company  shall  be 
liable  for  all  damages  sustained  by  any  per- 
son, including  employes,  in  consequence  of 
any  neglect  of  the  agents,  or  by  any  mis- 
management of  the  engineers  or  other  em- 
ployes of  the  corporation  *  *  ♦  provided 
the  plaintiff  does  not  contribute  to  the  in- 
jury complained  of  by  his  own  want  of 
proper  care  or  by  his  own  negligence."  It 
was  urged  by  defendant  triat  the  use  of 
the  terms  "  any  neglect "  and  "  any  misman- 
agement" implied  that  defendant  was  liable 
for  want  of  extraordinary  care.  Held, 
otherwise,  and  that  the  instruction  was  not 
erroneous.  Hamilton  v.  Des  Moines  Valley 
R.  Co.,  36  Iowa  31. 

An  instruction  to  the  jury  that  they 
should  "determine  whether  or  not  the 
switch  was  properly  constructed,  that  is  to 
say,  whether  it  was  in  perfect  order  or  re- 
pair," and  that  "  defendant  was  bound  to 
exercise  ordinary  care  in  keeping  the  switch 
in  a  reasonably  safe  condition,  having  regard 
to  the  safety  of  its  employes,"  is  not  objec- 
tionable as  fixing,  as  a  matter  of  law,  the 
degree  of  order  or  repair  in  which  such 
switch  should  be  kept  to  be  reasonably  safe 
for  the  use  intended.  Brooke  \.  Chicago,  R. 
I.  &*  P.  R.  Co.,  81  Jo7va  504, 47  iV.  U '.  R.p.  74. 

The  issues  submitted  to  a  jury  should 
never  be  broader  than  the  evidence.  So 
where  a  brakeman  alleged  that  he  was  in- 
jured by  the  joint  negligence  of  the  engineer 
and  a  fellow-brakeman,  but  there  was  no 
evidence  whatever  lending  to  show  negli- 
gence on  the  part  of  the  engineer,  it  was  not 
error  to  submit  the  case,  making  the  right 
to  recover  dependent  upon  the  negligence 
of  the  fellow-brakeman  without  referring  to 
the  engineer.  Osborne  v.  Pennsylvania  R. 
Co.,  (Ay.)  1 1  5.   IV.  Rep.  207. 

Where  the  action  is  for  killing  a  track 
repairer  by  running  a  switch  engine  over 
him,  and  the  plaintifl  claims  that  there  was 
negligence  in  using  the  engine,  it  being  a 
road  engine  with  a  square  tank  wliicli 
would  prevent  the  engineer  from  seeing  a 
person  on  the  track,  and  that  there  was 
negligence  on  the  part  of  the  engineer,  an 


instruction  that  if  the  jury  believed  from 
the  evidence  that  the  injury  was  caused 
both  by  the  construction  or  unfitness  of 
the  engine  and  the  negligence  of  the  engi- 
neer the  company  would  be  liable  is  not 
open  to  the  objection  that  it  assumed  as  a 
fact  that  the  engine  was  defective  or  unsuit- 
able. Missouri  Pac.  R.  Co.  v.  LeAwbertf, 
75  TV- .  61,  12  .S".  IV.  Rep.  838. 

127.  ill  avtiouN  for  injuries  tu 

treHimsserii. — In  an  action  for  injury  to  a 
trespasser,  where  no  employe  from  the  train 
is  called  as  a  witness,  nor  is  such  absence 
explained,  it  is  not  error  for  the  court  to 
instruct  the  jury  that  they  may  consider 
those  facts  in  determining  whetiier  the 
act  of  some  one  of  defendant's  employes 
which  caused  the  injury  was  purposely  or 
accidentally  done.  Clar/i  v.  JVerv  York,  L. 
E.  &-  IV.  R.  Co.,  2  N.  V.  S.  R.  249. 

An  instruction  is  proper  which  says  that 
a  company  must  use  greater  care  in  running 
trains  through  towns  than  in  less  populous 
districts  ;  that  the  fact  that  pedestrians  were 
accustomed  to  travel  on  the  track  at  a  partic- 
ular place,  in  the  knowledge  of  the  company 
or  its  agent,  made  it  its  duly  to  use  greater 
care  in  operating  its  road  at  that  place  ;  and 
that  if  the  tracks  where  plaintiff's  intestate 
was  killed  had  long  been  used  by  the  public 
with  defendant's  knowledge  and  acquies- 
cence, then  deceased  was  not  on  the  track 
as  a  trespasser,  but  as  a  licensee.  Norfolk 
Of  IV.  R.  Co.  v.  Carper,8S  Va.  556,  14  5.  E. 
Rep.  328.— Applying  Virginia  Midland  R. 
Co.  7'.  White,  84  Va.  498.  Dlstinguishino 
Baltimore  &  O.  R.  Co.  i/.  Sherman,  3oGratt. 
(Va.)  628 ;  Richmond  &  D.  R.  Co.  v.  An- 
derson, 31  Gratt.  812. 

128. in  actions  for  injuries  to 

animals. — An  instruction  that  it  was  the 
"  duty  of  the  engineer  to  keep  a  lookout  f(jr 
obstructions  on  the  track,  and  to  use  all  ap- 
pliances at  his  command  to  avoid  accident ; 
that  if  he  failed  to  sec  an  animal  when  he 
should  see  it,  and  thereby  injures  it,  or  if, 
seeing  it,  he  does  not  use  the  appliances  at 
his  command  to  avoid  injuring  it,  then  the 
company  is  liable"  is  not  objectionable  as 
being  too  general,  where  the  evidence  was 
conflicting  as  to  whether  the  weather  was 
clear  or  foggy  at  the  place  of  accident,  and 
the  engineer  had  neither  made  any  effort  to 
Slop  the  train  nor  to  frighten  the  animals 
from  the  track.  McMaster  v.  Montana 
Union  R.  Co.,  49  Ant.  &*  Eng.  R.  Cas.  564, 
12  Alont.  163,  30  Pac.  Rep.  268. 
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120.  Tiistruolioiis  rolatlvo  to  ron- 
trilMitory  iiogliiji'iioe.— If  ilicie  is  evi- 
<ience  leiidinj^  to  prove  that  a  party,  at  tlie 
time  of  receivini;  an  injury,  observed  ordi- 
nary care,  tlial  will  be  sull'icient  to  warrant 
the  nivinpof  an  instruction  based  upon  that 
hypothesis.  Missouri  Furnace  Co.  v.  Abend, 
107  ///,  44  ;  a  fir  tiling  y  ///.  App.  319. 

Ill  an  action  to  recover  for  an  injury  to 
an  engineer,  received  by  reason  of  a  switch 
bcinj;  left  open  while  he  was  in  charge  of  a 
tiain.  tiie  court  instructed  the  jury  tfiat  in 
dcicrniining  whether  the  engineer,  at  the 
time  of  tlie  accident,  made  use  of  all  the 
care,  etc.,  to  avoid  llie  accident  which  could 
reasonably  be  expected  of  a  locomotive  en- 
gineer of  ordinary  prudence,  they  might  con- 
sider, etc.  Held,  that  the  word.s  used  could 
not  be  construed  as  liniitingtlie  question  of 
care  to  the  instant  of  the  accident.  The 
care  to  avoid  an  accident  must  p.'cessarily 
precede  the  time  of  the  happening  of  the 
same.  Lake  Sltorf  (r'  M.  S.  A'.  Co.  v. 
Parker,  41  Avi.  &•  Eng.  A'.  Cas.  339,  131  ///, 
557,  23  A'.  E.  Ri-p.  237  ;  affirming  33  ///. 
App.  405. 

Where  the  action  is  to  recover  for  negli- 
gently running  an  engine  against  plaintifT's 
team,  an  instruction  should  not  omit  the 
question  of  the  exercise  of  ordinary  care  on 
the  part  of  plaintiff  or  his  driver  at  the 
time  of  the  injury.  Lake  Shore  &•  M.  S.  R. 
Co.  v.  Paiily,  37  ///.  App.  203. 

In  an  action  for  damages  to  a  team  and 
omnibus  injured  at  a  public  street  crossing 
in  a  city,  where  the  company  was  liable 
for  ordinary  negligence  and  the  injury 
was  caused  by  its  negligence,  the  court 
instructed  the  jury  that  if  they  found  that 
plaintiff  was  not  guilty  of  contributory 
negligence,  or,  if  negligent,  that  his  negli- 
gence was  slight  .Tnd  did  not  directly  con- 
liihiite  to  the  injury,  they  should  find  for 
the  plaintilT.  Iliid,  not  error.  I'nion 
J'lU:  A'.  Co.  V.  Henry,  36  Kan.  565,  14  Pac. 
A'ep.  I. 

.\n  instruction  is  not  objectionable  be- 
cause of  the  use  of  the  term  "contributory 
negligence  "  without  explainini,'  to  the  jury 
the  meaning  of  that  term,  when  such  in- 
struction refers  to  other  instructions  given, 
in  which  the  meaning  of  the  term  is  ex- 
plained. Muehlhausen  v.  St.  Louis  R.  Co., 
2.S  .Int.  &*  I-Mi^.  A'.  Cas.  157,  91  Mo.  332,  2 
S.  ir.  A'ep.  315. 

In  an  action  for  an  injury  caused  by  neg- 
ligence, where  tlie  defense  is  contributorv 


negligence,  it  is  sometimes  proper  to  submit 
two  issues,  one  as  to  the  negligence  of  de- 
fendant and  the  other  as  to  the  contributory 
negligence  of  plaintiff,  yet  when  the  action 
of  both  has  contributed  to  the  injury,  it  is 
allowable  to  submit  an  issue  as  to  defend- 
ant's negligence  only,  with  instructions  to 
find  that  in  the  negative  if  the  jury  believe 
that  plaintiff's  conduct  contributed  to  the 
injury.  Sco/i  v.  Wilmington  &*  IV.  A*.  Co., 
96  A'.  Car.  428,  2  S.  A".  Rep.  rsi. 

It  is  not  error  to  cliarge  the  jury  that  if 
plaintiff,  without  signaling,  attempted  to 
board  an  electric  car  while  it  was  in  motion 
and  was  injured,  he  could  not  recover.  Woo 
Dan  V.  Sea/t/e  Elec.  R.  &•  P.  Co.,  5  IVasA. 
466,  32  Pac.  A'ep.  103. 

mo.  IiiHtriictiuiis  ill  regard  to 
dainagos,  generally.— The  court  should 
explain  to  the  jury  the  technical  phrase 
"  exemplary  damages  "  used  in  an  instruc- 
tion. Hayes  v.  St.  Louis  R,  Co.,  15  Mo. 
App.  583. 

Plaintiff  sued  for  personal  injuries,  and 
the  evidence  showed  that  he  had  been  pre- 
vented from  pursuing  his  ordinary  occupa- 
tion for  several  weeks,  but  there  was  no 
evidence  of  the  value  of  liis  earnings.  Held, 
tliat  it  was  not  error  to  instruct  the  jury 
that  they  might  take  into  consideration  his 
loss  of  earnings,  there  being  no  specific  re- 
quest for  an  instruction  that  the  recovery 
therefor  should  be  limited  to  nominal  dam- 
ages. Seits  V.  Dry  Dock,  E.  B.  &*  P.  R. 
Co..  16  Daly  264,  10  N.  Y.  Supp.  i,  32  A'.  Y. 
S.  R.  56. 

!n  an  action  for  personal  injuries  plaintiff 
testified  that  she  was  still  under  treatment, 
and  had  done  nothing  in  the  way  of  work 
since  the  accident,  some  time  before.  Her 
physician  testified  that  in  his  estimation  the 
injuries  received  by  the  plaintiff  were  in- 
curable, which  was  not  cf)ntradicted  in  any 
way,  though  the  defendant  had  two  phy- 
sicians exaniirie  plaintiff,  neither  of  whom 
was  called  as  a  witness.  Held,  that  it  was 
not  error  for  the  court  to  instruct  the  jury 
that  in  considering  the  damages  they  should 
consider  that  she  might  suffer  in  the  future, 
if  they  should  find  that  there  was  reason- 
able certainty  of  such  suffering.  Koetter  v 
Manhattan  El.  R.  Co..  36  A'.  Y.  S.  P.  61 1,  y, 
Hun  623,  13  A'.  Y.  Supp.  458;  affirmed  in 
129  A^.  r.  668, /;/#;«., 42  A'.  Y.  S.  R.<)^b,»ici>i., 
ZoA'.E.  Rep.O^,  meifi.—QviyviKG  Feeney  7'. 
Long  Island  K.  Co.,  1 16  N.  Y.  382,  26  N.  Y.  S. 
I<.72y;  Murray  f.  Hudson  River  K.  Co.,  47 
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Darb.  (N.  Y.)  196  ;  \V;ilUcr  v.  Eric  R.  Co..  63 
Barb.  267. 

Where  plaintiff  aller;es  several  injuries  and 
claims  separate  damages  therefor  tlie  court 
should  instruct  the  jury  tliat  ilicy  may  find 
for  one  of  the  injuries  without  also  finding 
for  the  others;  but  construing  tlie  whole 
charge  together,  the  omission  so  to  do — 
//<•/</,  not  error  in  this  case.  Texas  C.  A'.  Co. 
V.  Stuart,  I  Tex.  Civ.  App.  642,  20  S.  IV. 
Rep.  962. 

It  was  not  error  in  the  court  to  charge 
that  defendant  company  was  responsible  to 
plaintiff  for  the  "actual  and  direct  results 
of  the  injury,"  instead  of  charging  that 
defendant  was  liable  for  injuries  sustained 
which  were  the  tlirect  and  natural  result  of 
llie  negligence  complained  of  by  plaintiff, 
since  there  is  no  material  distinction  be- 
tween an  injury  and  the  results  thereof. 
Texiis  ^  P.  R.  Co.  V.  Davidson,  3  Tex.  Civ. 
App.  542.  21  S.  W.  Rep.  68. 

1:^1.  liistriictioiiH  ns  to  th«  ele- 
iiK'iits  iiiid  iiieasiivo  of  (liiiiin);es>— 
Defendant  company  claimed  that  the  injury 
hiied  for  was  originally  slight,  and  was  ag- 
gravated by  plaintiff's  neglect  to  take  care 
of  himself  an<l  to  follow  the  ad..oe  of  his 
l)hysici<in,  and  prayed  the  court  to  instruct 
the  jury  that  if  plaintiff  did  not  regard  the 
advice  of  his  physician,  they  had  a  rigiit 
to  infer  that  the  injury  was  thereby  aggra- 
vated, and  that  plaintiff  could  recover  for 
Motliing  after  his  own  imprudence.  The 
court  instructed  that  if  they  should  find  a 
vcidirt  for  plaintiff,  he  was  entitled  to  re- 
cover full  compensation  for  all  the  mental 
and  physical  injury  which  they  should  find 
on  the  evidence  that  he  had  sustained  by 
reason  of  (leffiidani's  negligence.  Held,  no 
error.  Lawrence  v.  Housatonic  R.  Co.,  29 
Coii/i.  390. 

It  is  not  error  to  describe  as  pain  and  suf- 
fering a  loss  of  capacity  to  labor  occasioned 
by  a  physical  injury,  nor  is  it  error  to  call 
attention  to  it  separately  after  instructing 
the  jury  touching  other  pain  and  suffering. 
Atitnta  St.  R.  Co.  v.  Jacobs,  88  Ga.  647,  1 5 
S.  E.  Rep.  825. 

.An  instruction,  in  an  action  to  recover  for 
a  personal  injury,  that  the  jury  may  take 
into  consideration  the  injury  sustained,  the 
pain  and  suffering  undergone,  and  anv  per- 
manent injury  sustained,  if  shown  by  the 
evidence, "  and  such  damages,  if  any,  present 
or  future,"  which  the  jury  may  believe.from 
the  evidence,  to  have  resulted,  is  not  erro- 


neous as  directing  the  jury  to  assess  double 
damages.  Lake  Shore  &•  M.  S.  R.  Co.  v. 
Hundt,  140  III.  525.  30  iV.  E.  Rep.  458;  af- 
firmitit;  41  ///.  App.  220. 

On  the  trial  of  an  action  for  a  personal 
injury  the  court  instructed  the  jury  that  if 
they  found  defendant  guilty,  then,  in  assess- 
ing plaintiff's  damages,  they  might  take  into 
consideration  not  only  the  bodily  disabil- 
ity occasioned  by  the  accident,  if  any  was 
proved,  but  "also  an  impairment  of  plain- 
tiff's general  health  which  is  shown  by  the 
evidence,  and  which  the  jury  believe,  from 
the  evidence,  will  affect  or  impair  his  future 
ability  to  attend  to  his  ordinary  business, 
the  same  as  if  the  injury  complained  of  had 
not  occurred."  By  another  instruction  for 
plaintiff  the  jury  were  told  that  in  estimating 
his  damages,  present  and  prospective,  they 
should  give  only  such  damages  as  were 
shown  by  the  evidence,  and  in  many  of  de- 
fendant's instructions  the  jury  were  told 
that  plaintiff's  right  of  recovery  must  be 
shown  by  a  prejionderance  of  evidence. 
Held,  that  the  instruction  first  mentioned, 
taken  in  connection  with  the  others.was  not 
such  as  to  mislead  the  jury,  as  assuming 
that  plaintiff's  general  health  was  impaired 
by  the  injury.  Lake  Erie  &•  li'.  R.  Co.  v. 
Pnils,  140  ///.  614.  31  A'.  E.  Rep.  122  ;  a/- 
firming  39  ///.  App.  649. 

An  instruction  in  an  action  for  personal 
injuries  is  not  erroneous  which  states,  among 
other  things,  that  the  jury  should  "  take  into 
account  the  peril,  if  there  was  any,  to  plain- 
tiff's life,"  and  which  concludes  with  the 
statement  that  only  such  damages  shall  be 
assessed  "  as  will  reasonably  and  justly  com- 
pensate plaintiff  for  his  injuries."  Terre 
Haute  &*  I.  R.  Co.  v.  Rrunker,  \  28  Ind.  542, 
26  iV.  E.  Rep.  178. 

\f>  to  the  measure  of  damages,  an  instruc- 
tion should  not  contain  comments  on  evi- 
dence or  merediscussion.but  should  state  the 
rules  of  law  applicable  under  the  evidence, 
and  what  the  jury  should  take  into  considera- 
tion in  estimating  tiie  damages.  Nor  should 
an  instruction  ignore  any  issue,  or  present 
the  real  issue  otherwise  than  impartially. 
McGinnis  v.  Missouri  Par.  R.  Co.,  21  Afo. 
App.  399- 

The  court  is  hound  to  instruct  the  jury  as 
to  the  elements  which  they  are  to  take  into 
consideration  in  lietermining  the  question 
of  negligence.  The  jurors  are  not  judges  of 
both  the  law  and  the  facts,  and  they  can  only 
come  to  a  conclusion  by  taking  into  con- 
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sidcration  the  instructions  given  (or  the 
purpose  of  guiding  them  in  considering'  tlie 
evidence.  Mayer  v.  New  York  C.  6^  //.  K. 
a:  Co..  29  A'.  1'.  .V.  /»'.  183.  8  A'.  )'.  i«//. 
461,  SJ  J/un  608,  mem.;  ajffirnieii  m  132  A'. 
)'.  579,  mem.,  43  N.  V.  S.  A'.  96 J.  mef».,  30 
A^.  /i.  A'ep.  867,  utem. 

I3ti.  liiMtriictioiiH  (fiviiit;  r^lf^s  tor 
itMvertuliiiiiK  aiiioiiiit  of  daiiin^cN. 
In  an  action  by  a  wife  for  the  wroii^jful  death 
of  lier  husband  tlicre  is  no  error  in  charging 
the  jury  that  "if  you  hnd  it  your  duty  to 
find  for  tlic  plaintiti,  you  will  look  to  the 
eviiiencc  and  determine  from  that  liow  much 
you  will  find.  You  will,  in  arriving  at  a  con- 
clusion, look  to  the  evidence  as  to  the  age 
of  the  plaintifT's  husband,  the  probable  length 
of  liis  life,  the  amount  that  he  earned  or 
would  probably  earn  (hiring  his  life,  and  the 
state  of  his  healtii."  (ieoixtu  A'.  Co.  v.  /'/'//- 
;;/<»;;,  26  ^itn.  &*  Eng.  A'.  Cus.  474,  73  Ga.  325. 
Neiifier  is  there  error  in  surli  case,  after 
telling  the  jury  that  a  book  had  been  intro- 
duced to  aid  in  calculations,  in  charging 
lliem,  "  You  can  use  the  rules  in  that  book, 
or  can  take  any  other  rules  or  informaiion 
that  you  |)osscss  that  refers  to  making  cal- 
culations." In  inakiiig  a  calculation  a  jury 
may  apply  their  own  knowledge  or  informa- 
tion of  arithmetic,  without  its  being  form- 
ally introduced  in  evidence.  Georg'tii  A.  Co. 
v.  Pittman,  26  Am.  &•  A'.tt^.  A.  Cas.  474,  73 
Ga.  32r. 

Decisions  of  the  supreme  court  touching 
particular  amounts  awarded  by  other  juries 
in  other  cases  as  damages,  and  touching  the 
question  whether  such  awards  were  excess- 
ive or  not  excessive,  should  not  be  consid- 
ered by  the  jury  in  fixing  the  damages  to  be 
allowed  by  them  in  the  case  on  trial,  and  a 
charge  to  this  elTect  is  not  erroneous. 
A<«/  />««.,  V.  &•  <J.  A.  Co.  V.  AV«^,  88  Ga. 
443,  14  S.  E.  A'e/>.  708. 

/\n  instruction,  in  an  action  for  injuries  to 
the  person,  which  directs  the  jury  that,  in 
fixing  the  damages  plaintiff  ought  to  re- 
cover, if  they  believe  from  the  evidence  that 
he  is  entitled  to  recover  tiiey  should  con- 
sider all  the  circumstances  surrounding  the 
case,  and  then  specifically  points  out  the 
circumstances,  is  not  open  to  the  ob- 
jection that  instructions  should  be  based 
upon  the  evidence.  Chicago,  A.  I,  <S-  /*.  A'. 
Co.  v.  Otto.  52  ///.  416. 

Under  the  Texas  statute  surviving  chil- 
dren may  recover  damages  for  the  death  of 
their  mother  independent  of  those  that  may 


g(j  to  the  father;  and  where  the  children 
are  not  made  parties  to  a  suit  by  the  father, 
but  themselves  sue.  It  is  proper  to  instruct 
the  jury  that  they  are  not  bound  by  a  judg- 
ment in  favor  of  the  defendant  in  the  action 
by  the  father.  Gaheston,  H.  &*  S.  A.  A, 
Co.  V.  A'tttai,  72  7'ex.  643,  1 1  .S'.  /f.  A'e/>.  127. 
133.  liiMtnictioiiH  fiirtMl  by  otiinr 
parts  of  the  I'liarKe.  The  court  in- 
structed a  jury  that  plaintilT  was  not  bound 
to  prove  more  than  enough  to  raise  a  pre- 
sumption of  negligence  on  the  part  of  de- 
fendant and  lesuliing  injuiy  to  himself ;  and 
that  it  was  incumbent  on  plaintiff  to  show, 
to  the  satisfaction  of  the  jury,  by  a  prepon- 
derance of  evidence,  some  carelessness  or 
neglect  on  the  part  of  the  company  which 
resulted  in  the  injury  ;  that  if  tlie  injury 
was  the  result  of  an  accident  which  ordinary 
prudence  coulil  not  have  prevented,  defend- 
ant was  not  liable.  ////</,  that  if  there  was 
any  error  in  these  instructions,  it  was  fully 
corrected  by  one  given  at  the  instance  of 
defendant,  that  the  company  was  only  bound 
to  exercise  ordinary  prudence  to  prevent  the 
injury;  that  if  the  jury  believed  from  the 
evidence  that  defendant  was  not  guilty  of 
negligence,  plaintilT  could  not  recover;  ami 
that  negligence  consisted  in  not  doing  those 
things  which  a  reasonable  man  in  managing 
his  own  property  would  have  done,  under 
the  circumstances,  or  in  doing  those  thinirs 
which  a  reasonable  man  in  managing  his 
own  property  would  not  have  done,  under 
the  circumstances.  Indianapolis,  B.  &*  W. 
A.  Co.  V.  Beaver.  41  In  J.  493. 

The  court  instructed  the  jurv  that  they 
should  determine  which  of  the  theories  of 
the  case  was  best  supported  by  the  evidence. 
Held,  not  objectionable  as  a  direction  to  find 
for  the  party  whose  theory  liad  the  most 
support,  the  jury  h.iving  been,  in  other  in- 
structions, directed  as  to  the  grounds  on 
which  their  verdict  should  be  based.  IVor- 
den  V.  Humeston  Sf*  S.  R.  Co.,  76  foitut  310, 
41  .\'.  ir.  A'ep.  26. 

Although  the  court  charged  the  jury  that 
the  engine  which  collided  with  the  plaintiff 
was  run  and  operated  substantially  as  al- 
leged in  the  petition,  this  could  not  be  con- 
strued to  mean  that  the  engine  was  run 
negligently,  where,  in  another  instruction, 
the  jury  were  directed  that  they  must  find 
negligence  to  authorize  a  recovery.  Clavipii 
V.  Chicago,  .SV.  /'.  &*  A'.  C.  A'.  Co.,  49  Am. 
&*  Eng.  A.  fdw.  468,  84 /oa/ri  71.  jo  .X.  ll\ 
Ktp.  673. 
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An  instriiciioii  wliicli  refers  the  jury  to 
the  proceedings  (or  the  purpose  of  ascer- 
taining]; the  issues  in  a  cause  is  not  errone- 
ous ill  view  of  its  being  preceded  by  a  full 
•statement  of  the  alieK<'itions  of  the  petition 
iitifl  the  denials  of  tlie  defendant.  Morrison 
\,  Hurling  ton.  C.  A\  &*  A\  A'.  Co.,  84  /owtt 
((.3,  51  <V.  II'.  AVA  75. 

The  failure  to  embrace  all  the  issues  of 
I  he  cause  in  one  instruction  is  not  error  if 
tlifv  are  iiichidod  in  tiie  series  of  instruc- 
t  Oils  (,'iveM,  and  the  hitter,  as  a  whole,  arc 
mnect,  not  contradictory  nor  calcuhued  to 
mislead.  MiieJil/ttiiisen  v.  .SV.  /.onis  A'.  Co., 
2«  ./»/.  H-^  I'.ni;.  A'.  Cas.  157,  yi  Mo.  332,  2 
.s.  U\  Rep.  315. 

Altliougii  the  instructions  ^iven  for  one 
p.irty  may  be  suliject  to  criticism,  yet  if  all 
the  instructions,  taken  to^etiier,  present  the 
case  to  the  jury  in  an  intelli)^iblc  mariner, 
and  are  not  misleading  in  ciiaracter,  the 
jud^^ment  should  not  be  disturbed.  Mi$- 
ii'uri  Pac.  A*.  Co.  v.  Schotnnen,  37  Mo. 
A  pp.  612. 

134.  IteqiiireiiK^iit  tlint  iiiMtriic- 
ti<»iis  Ih>  writtvii.  —  Tex.  Rev.  St.  art. 
1 317,  requiring  the  charge  of  the  court  to 
he  m  writing,  is  merely  directory,  and  a  vio- 
l.iiiun  of  it,  unless  material  injury  has  re- 
sulted in  C()nse(|uence  thereof,  is  not  good 
jjround  for  a  reversal.  Ciulf,  C.  St*  S.  /•". 
R.  Co.  V.  Holt.  (I'e.x.)  11  Am.  &*  Eu);.  R. 
Cis.  72. 

lt'<5.  Intorpn^tiiig:  iiisti'iictioii.s. — 
Being  instructed  that  it  was  tiie  duty  of  de- 
fendant to  keej)  the  crossing  in  question  in 
repair,  the  jury  must  have  understood  that 
tiial  included  all  things  necessary  to  main- 
tain it  as  a  good  crossing.  Hiinttr  v.  lUtr- 
lington,  C  R.  &^  A'.  R.  Co.,  84  /owa  605,  51 
A',  ir.  Hep.  64. 

Where  a  (reight  train  breaks  in  two  oti  a 
down  grade  and  the  two  sections  are  run- 
ning some  distance  apart,  an  instruction,  in 
an  action  against  the  company  for  killing  a 
person  while  attempting  to  pass  between 
liie  sections,  which  fletinesthe  duty  of  those 
in  charge  of  the  train  will  be  held  to  in- 
clude those  in  charge  of  both  sections  of 
tiie  train.  John  v.  Louisville  6-  A'.  A'.  Co.. 
(Ry.)  10  S.  ir.  Rep.  117. 

A  charge  must  be  considered  as  a  whole, 
and  with  reference  to  the  case  named. 
U'ltllaiev.  Colinnbiii  &*  iJ.  R.  Co.,  37  .So. 
<-'"■•  335.  '6  S.  E.  Rep   35. 

A  charge  that  "the  plaintiff  sues  defendant 
riuiiLitiy  fur  aliened   injuries  inflicted  upon 


him  by  the  derailment  of  a  train  on  which 
he  was  traveling  as  a  passenger,  <x:ca9ioned 
by  tlie  negligence  of  defendant,"  should  be 
construed  so  that  the  word  "  alleged  "  quali- 
ties the  latter  part  of  the  sentence  as  well 
as  that  immediately  following  it.  Interna- 
tional &*  (j,  N.  A'.  Co.  v.  Simcock.  81  Te.x. 
503,  17  .S.  W.  Hep.  47- 

3.    What  Instructions  are  Improper. 

13W.  Ill  Keiinral. —  An  instruction 
which  professes  to  comprehend  a  state- 
ment, hypothetically,  of  all  the  facts  neces- 
sary to  a  recovery,  but  ignores  material 
facts  testified  to  by  the  plaintiti,  is  erro- 
neous. Lake  Shore  &>  M.  S.  A'.  Co.  v.  /ieaiii, 
II  ni.App.  215. 

Where  tlie  petition  alleges,  and  the  evi- 
dence shows,  several  acts  of  negligence  as 
grounds  f)f  recovery,  plaintiff's  right  to  re- 
cover should  not  be  confined  by  instruction 
to  one  ground  alone.  McDermott  v.  //<r«- 
tiilial&*Sl.  J.  R.  Co.,  2^  Am.  &•  Eug.  A".  Cas. 
528.  87  Mo.  285. 

An  instruction  that  a  plaintiff  in  a  civil 
cause  must  satisfy  the  minds  of  the  jury  by 
"  clear  and  convincing  proof  "  is  erroneous, 
as  it.  in  effect,  requires  him  to  make  out 
his  case  beyond  a  reasonable  doutn.  ('age 
V.  Louisi'ill,:  X.  ().  &•  r.  R.  Co..  88  Tt'nn. 
724,  14  .S-.   //'.  Rep.  73. 

Where  the  pleadings  allege,  and  evi- 
dence is  introduced  to  the  effect,  that  the 
company  had  agreed  to  stop  its  train  at 
a  section  house,  and  then  refused  to  do  so, 
in  an  action  for  damages  against  the  com- 
pany it  is  error  in  the  court  to  charge 
that  "  under  the  allegations  and  proof  it 
is  immaterial  to  the  plaintiff's  right  to  re- 
cover whether  the  train  was  stopped  at 
the  section  house  or  not,  and  in  making  up 
your  verdict  you  will  not  consider  that 
question."      Ormoitd  v.  ILiyes,  60  Tex.  180. 

It  is  improper  in  a  charge  to  refer  repeat- 
edly to  a  fact  or  facts  in  evidence  and  thus 
give  prominence  to  such  testimony.  Culf. 
C.  &-  S.  /•".  li.  Co.  V.  Harrieti.  80  Tex.  73. 
15.V.   //'.  Rep.  556. 

137.  lllustratioiiH.  -  When  it  is  a 
material  question  wiiether  defendant's  cars, 
at  the  time  of  the  injury  to  plaintiff,  stopped 
on  the  east  or  on  the  west  side  of  a  street,  a 
charge  to  the  jury  that  they  "may  indulge 
the  presumption,  in  the  absence  of  proof 
to  the  contrary,  that  the  train  stopped  on 
the  west  side,  where  by  law  it  was  required 
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to  stop,"  is  erroneous.  Korth  lUrniin^luvn 
St.  A'.  C'< .  V.  CitUfru'ood,  «y  Ala.  J47,  7  •'*'''• 
lief<.  3'io. 

Tlie  uiiconlradicted  evidence  beiiif,'  that 
sonic  f-'lfoits  were  inadt;  by  the  carrier  to 
save  phiiiilitl's  ^'oods.  ii  is  error  to  diarge 
the  jury  upon  any  hypothesis  j^rounded  on 
the  assumption  01  contini^'ency  iliat  no 
elloris  whatever  were  made.  Richmond  &* 
J).  A*,  to.  V.  ll'/iite,  88  u'n.  805,  15  6'.  h'. 
j\rp.  802. 

in  an  action  against  a  company  for  dain- 
a^es  for  injury  to  private  property  by  the 
construction  of  its  road  upon  a  pubUr  street, 
it  is  error  to  instruct  tiie  jury  to  determine 
whetlier  tiie  company  liad  constructed  more 
tracks  or  upon  different  lines  tlian  were 
authorized  by  the  city  ordinances.  Tlie 
number  tiius  autiionzed  was  a  question  of 
hiw,  res[)ectin).;  wiiicii  the  court  should 
have  determiiifd  tlie  le^;al  rights  of  the  par- 
ties, higrani  v.  Lhicajro,  1).  &*  M.  A'.  Co., 
38  /ouui  069. 

PlaintifT  allejjed  several  specified  injuries. 
Tlie  court  instructed  tlie  jury  that  if  they 
found  that  one  specified  injury  was  not 
caused  or  ag},'ravated  by  tiie  accident,  then 
they  should  tind  for  the  defendant.  //»•/</, 
erroneous,  althouf,'h  in  other  instructions 
the  jury  were  told  that  if  they  found  for 
plaintiff  they  should  award  damages  suffi- 
cient to  compensate  liim  for  all  the  injuries 
received.  Moore  v.  l)es  Moines  iS^  Ft.  D. 
A'.  Co.,  27  Am.  <S-»  En^.  A'.  Cas.  315,  69  Iowa 
491,  30  A'.  /('.  Rep.  Ji. 

The  court  instructed  tiiat  defendant  was 
not  responsible  for  the  conduct  of  a  person 
not  in  its  employment  in  givinp  a  sijjnal  to 
move  the  train  ;  but  in  another  instruction 
the  jury  were  told  that  tliey  might  consider 
such  fact  in  explainint;  in  what  manner  tlie 
train  was  moved.  Held,  that  tlie  latter  in- 
struction was  eironeoiis;  (i)  because  sucli 
fact  had  no  tendency  to  show  in  what  man- 
ner the  train  was  moved  ;  (2)  be<aiise  it  had 
no  bearing  on  the  material  question,  which 
was  whether  it  was  moved  in  a  proper  man- 
ner and  at  a  proper  time.  And  since  it  ap- 
pears from  answers  to  special  interrogatories 
that  the  i;eneral  verdict  wa?,  to  some  ex- 
tent at  least.  alTected  by  the  consideration 
of  this  fact,  the  error  was  prejudicial,  and 
ground  for  reversal.  Cddhois  v.  Chicai^o, 
M.  Sf  Si.  r.  R.  Co.,  75  /owa  530,  39  A'.  II'. 
AVA  871. 

The  court  instructed  the  jury  that  "  where 
an  act  of  incorporation  fixes  the  amount  of 


capital  stock  of  an  enterprise,  and  the  num- 
ber of  sliarts  into  which  it  shall  be  div'ded, 
thecorporaticjii  can  make  no  assessment  nor 
call  upon  the  indi\i(lual  stockholders  until 
all  the  stock  has  been  subsciibed,  unless 
either  expiessly  or  by  ini|ili(ation  a  dilTercnt 
intent  ajipcars  either  in  the  charter  or  in  the 
subscription."  'I'liey  were  further  told  that  if 
tliey  sliould  believe  that  the  act  incorporat- 
ing plaiiitilT  company  required  the  sum  Oi 
$300,000  to  be  paid  in  before  rny  call  could  be 
made  upon  the  subscribers,  and  tiiat  plaintilT 
had  failed  to  show  that  this  had  been  done, 
they  must  find  for  defendant.  Jltld,  faulty, 
in  submitting  to  the  jury  tlie  legal  con- 
struction of  plaintifl's  charter,  the  legal 
eilect  of  written  instruments  being  a  ques- 
tion for  the  court,  and  not  for  the  jury,  and 
in  raising  the  question  whether  the  com- 
pany was  duly  organized,  which  could  r)nly 
be  done  by  a  plea  under  oath  denying  the 
character  assumed.  Selma,  M.  &*  At.  A'. 
Co.  V.  Anderson,  51  Miss.  829. 

The  grant  to  a  company,  by  a  city,  of 
license  to  occupy  certain  streets  prescribed 
that  "said  company  maj'  construct  said  rail- 
way so  as  to  be  operated  by  electricity,  or 
such  otlier  power  as  will  not  necessarilv  ob- 
struct tlie  use  of  the  streets  by  the  public." 
Touching  the  right  of  the  company  to  use 
steam,  the  city  offered  to  prove  that  the 
use  of  steam  upon  certain  of  the  streds 
would  interfere  witli  the  use  thereof,  and 
would  be  a  public  nuisance.  This  testi- 
mony was  excluded.  The  court  instructcf^ 
the  jury  that  "  in  this  state  railways  gener 
ally  use  steam  as  a  motive  power.  Uiiflet 
the  ordinance  plaintifT  is  not  prccluficd 
from  usL.g  ste.ini,  but  might,  if  it  desired, 
useelectricity  or  other  motive  power  known. 
It  liad  tin;  right  to  use  steam  if  it  desired." 
Held,  that  whether  the  use  of  steam  would 
necessarily  of)struct  the  use  of  the  streets 
by  the  public  was  a  fact  to  be  found  by  the 
jury.  It  was  error  to  exclude  the  testimony 
and  to  give  the  charge.  Mnvor,  ftc,  of 
Houston  v.  Houston  U.  6-  M.  P.  R.  Co.,  84 
Tex.  581,  19  S.  IV.  Rep.  7S6. 

In  an  action  by  a  passenger  for  being 
ejected  from  a  train,  the  defense  was  urged 
that  the  passenger  was  occu()ying  more 
than  one  se.nt,  against  a  rule  of  the  com- 
pany, and  had  resisted  the  enforcement  of 
the  rule  on  the  part  of  the  conductors.  The 
court  ill  its  general  charge  had  submitted 
the  issue  whether  the  acts  of  the  passenger 
were  justified  by  a  real  or  apparent  invasion 
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of  liis  rights  as  a  passenger  by  the  removal 
(if  liis  Ijii^fj^af'e  from  a  seat  other  than  the 
one  occupied  hy  him.  J/e/d,  error  to  repeat 
such  cIiaiKC,  thus  emphasizing;  the  theory 
of  plaiiililT.  Ou//,  C.  &'  S.  /•".  N.  Co.  v. 
jl/ooi/v.  3  Tfx.  Civ.  App.  622,  22  S.  IV. 
A\-f>.  i<K)9. 

i:tH.  liiNtriictioiiH  not  coiifiiieil  to 
issiiUM.  —  Where  there  i»  no  plea  that  a 
pion)ise  l)y  a  wrongdoer  was  made  and  ac- 
cepted in  satisfaction  of  the  tort,  any  charge 
of  tl:c  court  as  to  rescission  for  nonper- 
formance of  the  promise  is  irrelevant,  the 
tort  heing  the  subject-matter  of  the  action. 
A  mere  a(  cord,  though  partly  performed  or 
executed,  does  not  extinguish  the  original 
right ;  the  part  execution  may  be  pleaded 
as  satisfartion  pro  /unto.  A  promise  of 
future  i)eiforniance  will  amount  to  satisfac- 
tion if  expressly  accepted  as  such,  but  gen- 
erally not  oilierwise.  For  such  a  promise 
to  be  available  in  bar,  it  must  be  pleaded,  and 
its  acceptance  averred.  Bruns7vick  Sr*  W. 
K.  Co.  v.  C/<7«.  80  Ga.  534,  7  S.  E.  Kep.  84. 

Where  p!  intill  avered  that  defendant 
carelessly  "  tan,  conducted,  and  directed  " 
its  train,  it  was  error  to  instruct  the  jury  that 
they  niight  consider  the  condition  of  brakes 
employed.  The  action  was  for  carelessness, 
and  not  for  a  failure  properly  to  equip  the 
road.  Chicago,  li,  &*  Q.  A'.  Co.  v.  Magee, 
60  III.  529. 

;''  '  Uargiiig  the  jury  in  an  action  for  fatal 
ncj;li;jence,  it  is  improper  for  the  judge  to 
abandon  the  grounds  relied  on  in  the  dcc- 
larati  and  direct  their  attention  to  other 
consh  cr.itions  as  tending  to  support  the 
action.    Mat  quelle ,  //.  &^  O.  K.  Co.  v.  .l/<i>-- 

fi'/l,    41     ^/ic//.    433.  —  DlSTINOUISHKI)     IM 

McDonald  7'.  Chicago  &  N.  W.  R.  Co.,  13 
Am.  &  Eng.  R.  (  s.  585,  51  Mich.  628. 
ICxpi.AiNED  IN  Maicoit  V.  Marquette,  H.  & 
O.  R.  Co..  47  Mich.  i. 

In  an  action  for  personal  injuries,  where 
the  petition  charges  that  the  place  of  injury 
was  "near"  a  recruhir  crossing,  and  plain- 
titi's  evidence  shi  s  that  it  was  100  feet 
distant,  at  a  temporary  opening  in  a  train 
standing  on  the  track,  and  there  is  no  evi- 
dence that  the  public  was  accustomed  to 
cross  there,  an  instruction  as  to  the  injury 
occurring  at  a  place  where  the  public  was 
accustomed  to  cross  is  erroneous  in  not 
conlining  the  jury  to  the  place  alleged 
in  the  petition.  Dahlslrom  v.  Si.  Louis,  I. 
M.  &•  S.  R.  Co.,  35  Am.  &'  Eng.  R.  Cas.  387, 
96  Mo.  99,  islVesl.  Rep.  85,  8 S.  IV.  Rep.  777. 


Instructions  should  tell  tiie  jury  what  the 
issues  are,  and  nhould  limit  the  issues  to 
tliose  made  by  the  pleadings.  So  in  a  per- 
sonal injury  suit  against  a  railroad  it  is  error 
to  instruct  tiie  jury  that  if  they  believe 
from  the  evid(Mice  tiiat  tlie  company  negli- 
gently inflicted  "  the  injuries  mentioned  in 
the  petition"  they  may  find  for  plaintiff, 
without  confining  the  negligence  to  that 
mentioned  in  the  petition,  ilasley  v.  Mis* 
souri  Pitc.  R.  Co. ,  26  JIo.  App.  i  $(>. 

Where  a  petition  only  asks  damages  for 
making  an  embankment  in  tliu  street  in 
front  of  plaintill's  property,  thereby  raising 
the  grade,  and  the  instructions  ol  the  court 
include  u  'urtlier  cause  of  action  and  direct 
the  jury  to  assess  damages  sustained  by 
reason  of  the  ciiunge  in  the  street  or  the 
construction  of  the  cable  railway,  or  both,  it 
iserror,  as  the  instructions  must  be  confined 
to  the  pleading.  Taylor  v.  Kansas  City 
Cable  R.  Co..  28  Mo.  App.  552. 

Plaintiff,  a  l^oy  some  ten  or  twelve  years 
old,  testified  that  he  got  on  defendant's 
up-town  street-car  and  oilcred  to  pay  his 
fare,  but  the  conductor  refused  it  and 
pushed  him  off,  and  he  fell  and  w.is  injured 
by  a  down-town  car  on  the  adjoining  tra(M<  ; 
and  his  evidence  was  supported  to  some 
extent  by  several  other  witnessed.  The  de- 
fendant claimed  that  plaintiff  was  never  on 
the  car,  but  ran  in  front  of  the  horses  of  the 
down-town  car  and  was  knocked  down  l)y 
them,  which  claim  was  sup[)orted  to  some  ex- 
tent by  the  evidence  of  the  two  conductors 
and  some  other  witnesses.  The  court  in- 
structed the  jury  that  if  plaintiff  was  a  tres- 
passer, and  got  off  as  best  he  could  on  being 
notified,  he  Cf)uld  not  recover  ;  but  even  if 
lie  were  a  trespasser,  if  he  was  in  a  daiu'ci- 
ous  position,  and  the  conductor  threw  him 
o(T,  then  defendant  was  liable.  //cA/,  that 
the  instruction  did  not  present  the  issues 
involved,  as  neither  plaintiff  nor  rlefemiaii'. 
gave  evidence  tending  to  show  that  plaintiff 
was  a  trespasser.  Spitalna  v.  Second  Ave.  R. 
Co.,  25  A^   1'.  Stipp.  019.  73  Hiin  yj. 

The  company  asked  the  court  to  charge 
that  if  the  boy  was  not  on  either  car,  but 
was  running  across  the  street,  and  rai  into 
the  horses  of  the  down-town  car,  or  into 
the  car,  he  could  not  recover  ;  but  the  court 
replied  "  I  refuse  so  to  charge.  There  is  no 
evidence  before  the  jury  that  would  show 
that  he  was  not  on  one  car  or  the  other." 
Held,  error.  Spitalera  v.  Second  Ave.  Ji. 
Co.,  25  A'^.   J'.  Supp.  919,  73  //««  37. 
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Plaintiff  sued  in  New  York  for  an  injury 
occurring  at  a  grade  crossing  in  tlie  stale  of 
Connecticut,  wiiere  a  statute  exists  requir- 
ing a  bell  to  be  sounded  or  a  wliistle  to  be 
blown  on  trains  appnjaclUng  higiiway  cross- 
inj;s  at  grade.  /Mi.  that  it  was  error  to 
charge  the  jury  that  a  failure  to  comply 
with  the  statute  was  conclusive  evidence  of 
negligence.  The  jury  liad  a  right  to  con- 
sider the  statute  in  determining  the  ques- 
tion of  negligence,  but  the  mere  fact  that  it 
was  not  complied  with  could  not  in  itself 
make  the  company  liable.  I'tin  A'ui/tft  v. 
Nfw  York.  N.  //.  >S-  //.  A'.  Co..  56  Hiin  96, 
30  .V.   J'.  S.  R.  300.  8  iV.  J',  .'^upp.  914. 

laU.  liistriu-tioiiH  iiiiNii|M><>i'tv<l  I»y 
••viileiit'O.— Where  a  declaration  in  a  per- 
SDiial-iiijury  case  contains  three  counts,  each 
th.iiging  negligence  in  a  different  way,  but 
the  evidence  is  applicable  only  to  the  first 
count.it  is  error  to  subniit  to  the  jury  to 
find  a  species  of  negligence  variant  from 
tliat  charged  in  the  first  count.  Illinois  C. 
l\.  Co.  V.  l-itlka,  9  ///.  App.  605. 

\\\  i.isiruction  given  on  a  theory  which 
tliire  is  no  evidence  to  support  cannot  be 
sustained.  Dimtnick  v.  (Joinuil  Bliiffa  &• 
St.  I..  N.  Co.,  14  -//;/.  &^  Fjii,'.  A',  dm.  226, 
6 J  hnva  409,  17  A'.  W.  Rep.  595. 

In  an  action  for  personal  injury  it  is  error 
for  the  court  to  instruct  the  jury  that  plain- 
till  is  entitled  to  recover  for  reasonable 
expense  incurred  in  nursing,  where  tliere  is 
no  evidence  that  any  such  expense  was 
incurred.  .X/r/ioh  v.  llul'iique  &•  /'.  A'.  Co., 
27  Am.  &^  Kiiir.  li.  Cits.  183,  68  louui  732,  28 
N.   If.  AV/.  44. 

It  is  error  to  give  instructions  l>ascd  on 
facts  not  i>leailed,  and  of  which  there  is  no 
evidence,  l-'isk  v.  C/iirajfO,  M.  &■'  St.  /'.  A'. 
Lo.,  74  loifii  424,  38  .V.  //'.  A'fp.  132.— roi.- 
lowiNc;  Mainiel  7'.  Chicago,  K.  '  &  i».  R. 
Co..  56  (owa  656  ;  (Jilbert  f.  I'lint  »S:  P.  M. 
K.  Co.,  51  Mich.  4S8,  If.  N.  W.  Uep.  868; 
( )  noiiiiell  7'.  ("hicigo,  M.  iV  St.  I'.  R.  Co.. 
6it  Iowa  102. 

Where  the  court  in  its  charge  to  the  jury 
submits  the  case  on  the  theory  that  two  dis- 
tinct and  separate  railway  companies  are 
simply  one  and  the  same  corporation,  des- 
ignated by  two  names,  and  that  the  contract 
of  one  is  the  contract  of  both,  and  the 
evidence  wholly  fails  to  jirove  any  such 
theory,  the  instruction  is  misleading  and 
erroneous.  St.  J.ouis,  It'.  C^  li'.  A'.  Co.y. 
Ail:.  1 1  Am.  &^  liiii;,  A'.  Cis.  35,  30  A'au.  30, 
1  /',;..  h',p.  27.        " 


It  is  error  to  instruct  the  jury  in  a  negli- 
gence case  that  plaintiff  is  entitled  to  re- 
cover the  money  she  may  havj  expended  in 
an  attempt  to  be  cured  of  her  injuries,  in 
the  absence  of  any  testimony  tending  to 
show  such  expenditure.  Cou.^ins  v.  Lake 
Shore  &^  M.  S.  A'.  Co.,  96  Jf/ii/i.  386,  56  A'. 
ir.  R(p.  14. 

Instructions  held  erroneous  because  they 
made  plaintiff's  right  to  recover  depend  on 
the  finding  of  certain  facts  when  the  evi- 
dence tended  to  prove  other  facts  which,  if 
found,  might  entitle  plaintiff  to  a  recovery, 
Graham  v.  Bitrlini^ton,  C.  R.  6-  A^.  A".  Co., 
39  .Mintt.  81,  38  A'.  W.  Rep.  812. 

An  instruction  is  improper  whicli  sub- 
mits an  issue  to  the  jury  when  there  is  no 
evidence  to  support  it.  Harty  v.  St.  I.ouii, 
I.  M.  &'  S.  R.  Co..  95  i1/<;.  368,  14  West. 
Kep.  760,  8  S.  IV.  Rep.  562. 

An  instruction  should  not  be  given  sul)- 
mitting  to  the  jury  the  question  of  fraud  in 
obtaining  a  release  where  there  is  no  evi- 
dence to  support  an  allegation  of  fraud. 
Mateer  v.  Missouri  Pac.  R.  Co.,  105  Mo.  320, 
16  .S".  //•  Rep.  839. 

An  instruction  in  an  action  for  injuries  is 
improper  whicli  permits  the  jury  to  disre- 
gard the  release  if  the  company's  claim 
agent  obtained  it  "by  any  trick  or  artifice." 
It  should  confine  the  jury  to  the  fraud 
shown  by  the  c  <  tnce.  Mateer  v.  Missouri 
Pui.  R.  Co..  105  Mo.  320,  16  .V.  IV.  Rep.  839. 

A  trial  court  should  not  give  instructions 
on  a  matter  of  negligence  where  there  is  no 
evidence  to  support  them.  Evatis  v.  Inttr- 
state  R.  T.  R.  Co.,  106  Mo.  594,  17  ,S.  //'. 
AUp.  489. 

A  charge  of  the  court  as  to  the  duty  of  a 
company  in  the  selertibn  and  retention  of 
its  employes  is,  in  a  suit  for  damages  caused 
by  alleged  negligence  of  the  company,  erro- 
neous and  prejudicial  when  there  is  no  evi- 
dence or  issue  as  to  that  subject  before  the 
court.  Houston  6^  P.  C.  R.  Co.  v.  Uiltnorr, 
62  Tex.  391. 

In  a  suit  for  damages,  which  could  only 
be  recovered  by  showing  that  defendant 
company  was  liable  on  account  of  the  neg- 
ligence of  one  of  its  employes,  a  charge 
which  directs  the  jury  to  inquire  whether 
such  negligence  existed,  when  there  is  no 
evidence  tending  to  show  its  existence,  is 
error,  and  calculated  to  mislead.  Uah'eston, 
H.  &'  S.  A.  R.  Co  V.  Pafier,  63  Te.x.  344. 

A  <  harge  which  instructs  the  jury  that 
they  may  find  damages  for  the  use  of  the 
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occupatfon  of  Tand  from  the  time  defendant 
entered  thereon  until  the  right  of  way  was 
Jenally  acquired,  when  there  is  not  a  par- 
ticle of  evidence  to  prove  the  value  of  such 
use  and  occupation,  is  erroneous;  and  it  is 
cnor  to  instruct  the  jury  that  plaintiffs 
may  recover  damages  to  crops  on  the 
land  from  overflow,  when  there  is  no  alle- 
gation in  the  pleadings  to  authorize  such 
instruction.  Texas  &^  St.  L.  R.  Co.  v.  Rtid, 
1  Tex.  App.  {Civ.  cVi.v.)  120. 

In  an  action  against  a  company  for  the 
value  of  property  destroyed  by  ^ire,  it  ap- 
peared that  the  train  was  running  within  a 
village  at  an  unlawful  rale  of  speed,  that  it 
consisted  of  only  two  cars,  and  was  running 
on  a  straifiiit  line,  and  the  grade  was  not 
shown.  There  was  no  other  evidence  that 
the  undue  speed  increased  the  danger  of 
fire.  Htld,  that  it  was  error,  as  against  de- 
fendant, to  submit  that  question  to  the 
jury.  Brusberg  v.  Milwaukee,  L.  S.  &•  W. 
R.  Co..  2  A>/t.  &*  Eiig.  A'.  Cits.  264,  50  tris. 
231,6  ;V.  ir.  Rep.  821. 

140.  CuiiiiiicntM  upon  the  evi- 
dence—An  instruction  containing  a  long 
recital  of  many  facts  which  the  evidence 
tends  to  prove  is  faulty.  Chicago,  M.  <S^  St. 
P.  R.  Co.  v.  Kruegcr,  124  ///.  457.  I?  ■'V.  E. 
Rep.  52  ;   affirming  in  part  23  ///.  App.  639. 

An  instruction  which  comments  on  the 
evidence,  giving  certain  facts  undue  promi- 
nence, is  en  oneous.  Benjatiiin  v.  Metropoli- 
tan St.  R.  Co.,  50  Mo.  App.  602. 

141.  or  tli«  witnesses.— When  a 

witness,  in  addition  to  testifying  to  acts  of 
intemperance  of  a  railroad  employe,  has 
testitied  as  to  other  facts  in  relation  thereto, 
an  instruction  that  unless  the  jury  believe 
tlie  witness  told  tlie  trutl.  they  should  find 
that  the  employu-  was  not  drunk,  or  drink- 
ing, at  the  time  of  the  collision  in  question 
is  erroneous  as  argumentative,  and  as  deny- 
ini;  the  right  of  the  jury  to  believe  the 
witness  in  respect  to  the  drinking.  Kansas 
City,  M.  &*  n.  R.  Co.  v.  Sanders,  58  Am.  &- 
Etig.  R.  Cas.  140,  98  Ala.  293,  13  So.  Rep.  57. 

The  evidence  of  employt-s  should  be 
weighed  and  tested  as  that  of  other  wit- 
nesses, and,  in  tlie  absence  of  all  proof  of  bias 
or  prejudice  resulting  from  their  employ- 
ment, an  instruction  is  erroneous  that  if  the 
jury  believed  from  the  evidence  that  the 
employes  had  testified  under  fear  of  losing 
their  employment,  and  from  a  desire  to  please 
their  employer,  they  could  take  it  into  con- 
sideration in  weighing  the  evidence.  St. 
8  D.  R.  D.-5 


Louts,  A.  &»  T.  H.  R.  Co.  v.  Muggins,  20  ///. 
App.  639. 

In  an  a.:tion  by  an  employe  to  recover  for 
a  personal  injury  due  to  defendant  com- 
pany's negligence,  the  court  charged  the 
jury,  "  You  have  a  right  to  believe  or  dis- 
believe the  plaintiff  entirely,  unless  he  is 
corroborated;  if  he  is  corroborated,  you 
have  a  right  to  disbelieve  him."  Held, 
error;  that  the  credibility  of  a  witness  is  a 
question  for  the  jury,  and  the  charf  rook 
from  them  the  right  to  determine  .v  -ther 
his  conduct  brought  him  within  the  rule 
that  the  jury  were  at  liberty  to  accept  or 
reject  the  testimony  of  an  interested  wit- 
ness, Duggan  V.  Third  Ave.  R.  Co.,  55  N. 
Y.  S.  R.  777,  26  A'.   }'.  Sitpp.  79. 

It  is  error  for  a  trial  judge  to  slate  to  the 
jury  his  estimate  of  a  witness,  or  how  the 
witness  appears  to  him.  Therefore,  where  a 
witness  is  introduced  for  tlie  purpose  of  im- 
peaching a  former  witness,  it  is  error  for  the 
judge  to  uite  to  the  jury  that  the  former  is 
"  a  mar  of  high  character  in  his  profession, 
and  r  /pears  to  be  a  man  of  cultifrc,"  and  to 
say  nothing  concerning  the  impeaching  wit- 
ness. Crutchjield  v.  Richhumd  &*  D.  R.  Co., 
76  A'.  Car.  320,  14  Am.  Ry.  Rep.  292. 

142.  Iiistriiotioni*  assuming  facts 
as  proved. — An  instruction  is  objection- 
able wliicii  assumes  the  existence  of  any 
disputed  fact.  Harmon  v.  Washington  &* 
G.  R.  Co.,  30  Am.  <&*  Eiig.  R.  Cas.  627,  6 
Mackey  (D.  C.)  57.  8  Cent.  Rep.  738. 

In  an  action  against  a  company  to  recover 
for  personal  injuries  at  a  street  crossing,  the 
court  was  asked  to  instruct  the  jury  that  it 
was  the  duty  of  plaintilT  to  observe  any 
warning  given  of  the  approach  of  any  train, 
and  if  he  had  any  notice  that  a  train  was 
near,  and  about  to  pass  in  front  of  him,  it 
was  his  duty  to  stop  ;  and,  also  that  if  they 
believed  from  the  evidence  that  by  reason 
ol  negligence  or  inattention  on  his  part  he 
did  not  observe  any  signals  of  the  approach 
of  the  train,  he  could  not  recover.  The 
court  refused  to  give  the  instructions.  Held, 
that  they  were  properly  refused,  as  they 
assumed  that  "warning"  or  "signals"  of 
the  approach  of  the  train  were  given,  which 
was  one  of  the  controverted  facts  in  the 
case.  Chicago,  St.  L.  &•  P.  R.  Co.  v.  Htdch- 
insoH,  32  Am.  &*  Eng.  R.  Cas.  82,  120  ///. 
587.  n  N.  E.  Rep.  855. 

An  instruction  which  assumes  that  there 
was  evidence  tending  to  prove  that  defend- 
ant's servants  negligently  gave  an  alarm 
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signal  by  blowing  an  engine  whistle,  when 
in  (act  there  was  no  such  evidence,  is  erro- 
neous. Chicago.  A\  I.  &•  P.  A\  Co.  v.  Fel- 
ton,  33  Am.  &^  Kiig.  K.  Cas.  533,  125  ///. 
458.  IS  IVtst.  Rep.  41.  17  -^-  ■£•  AV/.  765  ; 
reversing  24  ///.  App,  376. 

Where  a  freight-train  conductor  sues  for 
personal  injuries  alleged  to  be  due  to  the 
failure  of  defendant's  employes  to  observe 
the  signal  of  a  semaphore,  and  there  is  a 
conflict  of  evidence  as  to  such  neglect,  it  is 
error  to  instruct  the  jury  that  if  they  be- 
lieve that  the  injury  occurred  by  reason  of 
the  neglect  of  the  employes  to  obey  the 
signal,  then  they  may  find  for  plaintiff. 
Illinois  C.  K.  Co.  v.  Zang,  10  ///.  App.  594. 

An  instruction  given  for  defendant  as- 
sumed that  a  car  of  wheat  was  "  delivered  " 
on  the  side  track.  The  fact  of  delivery 'vas 
in  issue,  and  the  instruction  was  therefore 
erroneous.  Pindell  v.  St.  Louis  &-  H.  R. 
Co..  34  Mo.  App.  675. 

It  is  error  for  the  trial  judge  to  suppose 
evidence  to  be  given  which,  though  treated 
by  counseras  given,  was  not  really  offered. 
Dodine  v.  Camden  &-  A.  R.  Co.,  1  Phila. 
(Pa.)  28. 

Where  a  number  of  witnesses  testified 
directly  ai.d  positively  that  a  locomotive 
whistle  was  blown  on  approaching  a  cross- 
ing, and  two  witnesses  merely  stated  that 
they  did  not  hear  the  whistle,  an  instruction 
'  assuming  that  no  signals  were  given  is 
erroneous.  Galveston,  H.  &*  S.  A.  R.  Co. 
V.  A'uttic,  37  Am.  &*  Eng.  R.  Cas.  470,  76 
7V.r.  473.  135.  IV.  Rep.  327. 

143.  Iii8triicti<»iis  on  tlie  weight 
niul  HiifBoiteiicy  of  evidciioe.  —  Where 
•  the  direct  issue  between  the  parties  is  as 
to  whether,  on  the  approach  of  a  train  to 
a  station,  the  company's  agent  exhibited 
only  a  white  light,  indicating  that  the  road 
was  clear  and  that  the  train  might  proceed 
without  encountering  collision  or  obstruc- 
tion, or  whether  the  agent  also  exhibited  a 
green  light  under  the  white  one.  indicating 
that  the  train  should  proceed  with  caution 
and  that  there  was  another  train  on  the 
road  between  the  approaching  train  and  the 
next  station,  and  both  sets  of  witnesses  tes- 
tify with  equal  positiveness,  the  question 
of  positive  and  negative  testimony  is  not 
involved,  and  a  charge  on  such  question  is 
therefore  not  required.  Georgia  Pac.  R.  Co. 
V.  Bowers,  86  Ga.  22,  it  S.  E.  Rep.  182. 

It  is  ordinarily  error  to  instruct  a  jury 
that "  in  all  cases  "  expert  testimony  "  should 


be  received  and  weighed  with  cautton."^ 
The  evidence  of  competent  medical  experts 
is  entitled  to  great  respect  and  consid- 
eration. Atchison,  T.  &*  S.  F.  R.  Co.  v. 
Thul,  32  Kan.  255,  49  Am.  Rep.  484,  4  Pac. 
Rep.  35J- 

Whether  there  is  evidence  of  incom- 
petency, or  whether  there  are  circum- 
stances which  might  be  considered,  in 
connection  with  such  evidence,  sufficient  to 
show  incompetency,  are  questions  exclu- 
sively for  the  jury ;  and  a  charge  which 
assumes  the  existence  of  such  evidence  and 
of  such  circumstances  violates  the  rule 
which  forbids  a  judge  to  charge  upon  the 
weight  of  evidence.  Missouri  Pac.  R.  Co. 
V.  Christman,  65  Tex.  369. 

It  is  for  the  court  to  determine  the  admis- 
sibility of  evidence.  It  also  has  the  power, 
on  a  motion  for  a  new  trial,  to  declare 
whether  sufficient  evidence  has  been  offered, 
and  this  power  should  be  judiciously  exer-^ 
cised ;  but  a  charge  which,  in  effect,  may 
induce  the  jury  to  believe  that  in  the 
opinion  of  the  judge  there  is  evidence  sutfi- 
cient  to  prove,  or  strongly  tending  to  prove, 
a  controverted  fact,  is  ol^jectionable.  Mis- 
souri Pac.  A'.  Co,  V.  Christman,  65  Tex.  369. 

In  an  action  for  injuries  inflicted  in  a 
collision,  the  court  instructed  the  jury : 
"  When  it  is  shown  by  the  proof  that  an 
injury  was  received  by  reason  of  and  as  the 
direct  result  of  an  unusual  occurrence,  then 
the  law  presumes  the  occurrence  so  causing 
the  injury  to  have  happened  by  reason  of 
negligence,  unless  it  further  appears  by  the 
proof  that  such  an  unusual  occurrence  was 
not  the  result  of  negligence,  but  was  caused 
by  some  circumstance  cr  cause  which  the 
exercise  of  the  greatest  Ci:re  and  prudence 
could  not  have  preventeil."  The  statute 
declares  that  a  judge  "  shall  not  charge  or 
comment  on  the  weight  of  evidence."  Ne/tf, 
that  the  charge  in  question  clearly  vio- 
lated the  statute.  Texas  C.  R.  Co.  v.  Bur- 
nett, 80  Tix.  536,  16  S.  IV.  Rep.  320.— Fot.- 
i.owK.n  IN  Texas  &  P.  R.  Co.  v.  Davidson, 
3  Tex.  Civ.  App.  542. 

144.  IiiNtriictioitN  iiivadiner  the 
province  of  tlic  jury.  —  In  an  action 
against  a  carrier  for  failure  to  deliver  goods, 
the  testimony  being  conflicting  as  to 
whether  the  goods  had  ever  been  received, 
and  whether  freight  had  been  paid  on  them, 
a  charge  ex  mtro  motu  that  if  the  jury  be- 
lieved, from  the  evidence,  that  the  carrier 
received  freight  on  the  goods  in  question. 
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that  was  sufficient  evidence  that  the  defend- 
ant had  the  goods  in  possession  at  that 
time  is  an  invasion  of  the  province  of  the 
jury,  and  necessarily  erroneous.  Mobili  &* 
G.  /(•.  Co.  V.  IVilliams,  52  Ala.  278. 

145.  Instriictioiiei  calculated  to 
mislead  the  jury.— In  an  action  against 
a  railroad  for  personal  injuries  it  is  error  to 
instruct  the  jury  that  it  is  necessary  for 
plaintiff  to  prove  a  material  fact,  or  that  it 
should  be  made  to  appear  from  the  evidence 
"to  the  satisfaction  of  the  jury."  Tlie  law 
does  not  demand  that  every  material  alicija- 
tion  shall  be  established  to  the  satisfaction 
of  the  jury.  The  jury  are  to  decide  facts 
upon  the  weight  or  prepon<!eraiice  of  evi- 
dence, even  though  the  proof  docs  not 
siiow  such  facts  to  their  satisfaction.  Strat- 
(on  V.  Central  City  Horse  K.  Co.,  i  Am.  &* 
Eng.  R.  Cas.  1 15,  95  ///.  25. 

An  instruction  is  calculated  to  mislead, 
and  is  erroneous,  which  sums  up  all  or  a 
number  of  the  facts  which  the  evidence 
tends  to  prove  on  one  side,  and  omits  all 
on  the  other,  thus  impressing  on  the  jury 
the  idea  that  the  facts  recited  are  the  only 
ones  that  are  important  in  the  case.  Pentt' 
sylvam'a  Co.  v.  Stotlke,  8  Am.  &*  Eng.  R, 
Cas.  523,  104  ///.  30I. 

The  presumption  obtains,  in  the  absence 
of  evidence  to  the  contrary,  that  every 
one  exercises  ordinary  care.  But  in  an 
action  against  a  company  for  damages  for 
personal  injuries,  where  there  is  abundant 
evidence  from  which  plaintiff's  negligence 
might  have  been  found,  an  instruction  that 
the  presumption  of  ordinary  care  exists  in 
his  favor  is  calculated  to  mislead  the  jury 
and  should  not  have  been  given.  Moberly  v. 
Kansas  City,  St.  J.  &*  C.  li.  K.  Co.,  98  Mo. 
1S3,  II  S.  VV.  lup.  569. —  Followed  in 
Kapp  V.  St.  Joseph  &  I.  R.Co..  106  Mo.  423. 

.•\n  insiiuction  declaring  it  to  be  the 
ilnty  of  a  company  to  erect  and  maintain 
jjatcs  on  both  sides  of  its  "  track "  at  a 
street  crossing  is  misleading,  where  there 
are  many  tracks  at  such  crossing  and  the 
city  ordinance  only  requires  "  gates  on  both 
sides  of  its  tracks"  at  the  crossing.  Jtn- 
nings  V.  St.  Louis,  I.  M.  &m  s.  Ji,  Co.,  99 
.Mo.  394.  1 1  S.  IV.  Kep.  999. 

In  an  action  to  recover  for  personal  in- 
juries it  is  error  for  the  court  in  its  instruc- 
tions to  the  jury  to  read  to  them  the  opinion 
of  the  supreme  court  delivered  at  the  hear- 
ing of  a  former  appeal,  wherein  certain 
material  (acts  were  recited  tending  to  ihow 


negligence,  of  which  no  proof  was  ofTered 
on  the  second  trial,  without  calling  the  at* 
tention  of  the  jury  to  that  point.  Wallace 
v.  IVestern  N.  C.  R.  Co.,  37  Am.  &*  Eng.  R. 
Cas.  159,  101  N.  Car.  454,  8  S.  E.  Rep.  166. 

In  an  action  for  refusal  to  receive  and 
check  a  trunk,  an  instruction  is  erroneous 
which  leaves  it  doubtful  whether  the  occa- 
sion alluded  to  therein  as  that  when  plaintiff 
had  not  endeavored  to  deceive  defendant 
was  the  occasion  mentioned  in  the  declara- 
tion, or  some  other.  Norfolk  &•  W.  R.  Co. 
V.  Irvine,  37  Am.&^  Eng.  R.  Cas.  227, 85  F<i, 
217,7  S.  E.  Hep.  233. 

14U.  Expressions  of  opinion.  —  In 
an  action  for  personal  injuries  the  court 
instructed  the  jury,  "  I  charge  you  again 
that  these  injuries  are  permanent,  and 
that  she  [plaintiff]  will  have  to  suffer  the 
remainder  of  her  life."  This  was  objected 
to  as  expressing  the  opinion  of  the  court  to 
the  jury  that  the  injuries  were  permanent. 
Held,  that  the  objection  was  well  founded, 
though  it  appeared  from  the  whole  charge 
that  it  was  a  lapsus  lingutr,  the  court  in- 
tending to  say,  "  I  charge  you  again  that  if 
these  injuries  are  permanent,"  etc.  Chatta- 
nooga, R.  &*  C.  R.  Co.  v.  Liiidell,  85  Ga.  482, 
i\  S.  E.  Rep.  853. 

It  is  essential  not  only  that  the  rules  of 
lav.  shall  be  given  to  the  jury  with  substan- 
tial accuracy,  but  also  that  the  jury  be  left 
perfectly  free  to  form  and  declare  from  the 
evidence  their  opinion  upon  the  questions 
of  fact.  It  is  not  admissible  for  the  court 
to  express  any  opinion  to  the  jury  on  ques- 
tions of  fact,  even  though  in  conformity  to 
the  previously  expressed  opinion  of  the  same 
court  upon  reviewing  a  question  of  fact. 
Chicago  &•  N.  W.  R.  Co.  v.  Morani/a,  17 
Am.  &»  Eng.  R.  Cas.  564,  108  ///.  576. 

147.  UrjfinK:  the  .jury  to  ajj:r«M«.-- 
After  being  informed  that  a  jury  could  not 
agree,  and  that  the  trouble  was  over  the 
amount  of  damages,  the  court  said  :  "Gen- 
tlemen, I  cannot  aid  you  in  that,  as  I  know 
of,  in  any  way  further  than  to  say  that  upon 
that  matter  the  jury  ought  to  make  a  very 
earnest  effort  to  agree— to  reconcile  conflict- 
ing opinions  as  to  amounts.  I  merely  give 
you  tliat  as  advice  of  the  court.  You  must 
make  an  effort  to  agree  upon  the  amount. 
Of  course,  a  juror  ought  not  to  give  up  his 
convictions,  if  they  are  so  strong,  but  there 
ought  to  be  an  effort  to  come  to  an  agree- 
ment. You  can  retire  and  see  if  you  cannot 
agree  upon  the  amount."    Held,  that  thi^ 
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was  reversible  error,  since  the  jury  might 
have  understood  the  court  as  favoring  a  ver- 
dict for  plaintitT ;  or  jurors  might  have  been 
induced  to  give  up  opinions  that  they  may 
have  etitertained  in  favor  of  the  defendant, 
Georgia  A'.  Co.  v.  Cole.  77  Ga.  77,  —  DlS- 
TINGUISHEIJ  IN  Central  R.  &  B.  Co.  v. 
Nei>,'lihors,  83  Ga.  444,  10  S.  E.  Rep.  115. 

Upon  the  trial  of  an  action  to  recover 
damages  for  alleged  negligence,  after  the 
jury  hail  retired  they  came  back  into  court, 
and  one  of  tlieni  stated  that  there  was  no 
probability  of  ihei.'  agreeing.  The  court  re- 
fused to  take  the  statement,  saying  to  the 
jury :  "  Vou  must  get  together.  No  juror 
ought  to  remain  entirely  firm  in  liis  own 
conviction  one  way  or  llie  other  until  he 
lias  made  up  his  mind  beyond  all  question 
that  he  is  necessarily  right  and  the  others 
necessarily  wrong."  Held,  error;  that  jurors 
who  were  not  satisfied  by  the  evidence  of 
the  truth  of  plainiitl's  allegations  were  justi- 
fied in  refusing  for  that  reason  to  find  a 
verdict  in  her  favor,  although  they  had  not 
made  up  their  minds  beyond  all  question 
that  they  were  necessarily  right  and  the 
others  necessarily  wrong.  Ctansion  v.  New 
York  C.  6-  H.  A\  A'.  Co.,  103  N.  I'.  614,  9 
A^.  A".  A'ep.  500,  4  A'.  I '.  S.  A'.  300 ;  reversing' 
39  Him  308. 

In  an  action  for  wrongfully  causing  death, 
after  the  jury  had  been  out  for  some  time 
they  returned  into  court  and  reported  that 
they  could  not  agree  ;  whereupon  the  judge 
said :  "  I  do  not  like  to  work  all  the  week 
without  accomplishing  anything.  Of  course 
I  do  not  want  you  to  agree  upon  a  verdict 
simply  to  ple.ise  mc,  or  to  agree  upon  a 
verdict  at  all  unless  you  can  conscientiously 
do  so.  Any  verdict  which  you  reach  must 
be  by  ;he  concurrence  of  the  judgment  of 
the  ju-y.  f)f  course  I  cannot  ask  you  to 
agree  unless  you  can  conscientiously  do  so." 
Helil,  that  tiiis  was  not  error  when  taken  as 
a  whole;  but  the  court  refused  to  say  that 
the  first  sentence,  taken  alone,  would  not 
constitute  reversible  error.    East   Tenn.  &* 

IV.  N.  C.  A\  Co.  V.  Winters,  85   Tenn.  240, 
I  5.  ir.  Rep.  790. 

148.  InstniotioiiH  on  questions  of 
negligence  and  duo  cure,  goncrnlly. 
—  An  instruction  that  those  engaged  in 
operating  trains  are  required  to  exercise  the 
same  degree  of  care  as  should  be  "  suggested 
or  exercised  by  men  of  extraordinary  care, 

•kill,  diligence,  or  prudence"  is  erroneous 
as    requiring    too    high    a    qualification. 


Gadsden  &*  A.  U.  R.  Co.  v.  Causler,  58  Am, 
«5-  Eti^.  K.  Cas,  258,  97  Ala.  235,  13  So. 
Rep.  439- 

A  company  is  liable  for  any  damage  done 
to  persons,  stock,  or  other  property  by  the 
running  of  its  trains,  unless  it  appears  that 
its  agents  exercised  all  ordinary  and  reason- 
able care  and  diligence  to  prevent  such 
damage ;  but  where,  in  an  action  for  killing 
a  horse,  the  court,  after  charging  this  prin- 
ciple, added,  "  that  is,  might  say,  a  full 
measure  of  care  and  diligence  —  all  that 
could  be  expected,"  such  charge  was  error, 
the  effect  of  it  being  to  require  extraordi- 
nary diligence  from  the  company.  Western 
&•  A.  A'.  Co.  V.  AV>/^,  19  Aw.  &•  Eng.  N.  Cas. 
255,  70  da.  261. 

A  company  is  only  bound  to  exercise 
reasonable  and  ordinary  care  as  toward 
employes.  Therefore  an  instruction  that  a 
company  is  bound  to  "do  all  that  human 
care,  vigilance,  and  foresight  could  reason- 
ably do,  consistent  with  the  modes  of  con- 
veyance and  the  practical  operation  of  its 
road,  to  keep  its  road  and  engines  in  a  safe 
and  good  conilition  "  imposes  too  strict  a 
rule.  ChiciXgo,  M.  (S-  St.  P.  R.  Co.  v. 
Standart,  16  ///.  App.  145. 

In  personal  injury  cases,  based  on  negli- 
gence, instructions  are  wrong  which  tell  the 
jury  what  particular  acts  were  or  were  not 
consistent  with  the  exercise  of  due  care. 
That  is  always  for  the  jury  to  determine. 
Chicago  «5-  i\.  W.  R.  Co.  v.  Mueller,  44  HI. 
App.  461. 

An  instruction,  "  If  you  are  satisfied  from 
the  evidence  that  soon  after  the  happening 
of  the  injury  complained  of  the  track  of 
defendant's  road  was  moved  back  some  dis- 
tance from  the  coal  chute,  this  you  may 
consider  as  a  circumstance  tending  to  show 
negligence  on  the  part  of  the  defendant,"  is 
improper.  Atchison,  T.  <S-  S.  F.  R.  Co.  v. 
Retford,  18  Kan.  245,  15  Am.  Ry.  Rtp.  278. 

In  an  action  to  recover  for  injuries  caused 
by  negligence,  it  is  error  to  give  an  instruc- 
tion to  the  jury  which  makes  the  conduct 
of  plaintiff  the  only  condition  upon  which 
his  right  of  recovery  depends,  and  which 
virtually  says  that  if  plaintiff  was  careful  and 
prudent,  he  may  recover,  whether  defendant 
was  negligent  or  not.  Atchison,  T.  6-  S.  F. 
R.  Co.  V.  Comis,  25  A'an.  729.— Followed 
IN  Kansas  City,  L.  &  S.  W.  R.  Co.  v.  Rich- 
olson,  31  Kan.  28. 

In  an  action  for  personal  injuries  where 
excessive  speed  is  alleged,  an  instruction 
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that  it  was  negHgence  on  the  part  of  those 
in  charge  of  the  train  to  run  it  at  full  speed 
over  any  part  of  the  track  known  by  lliem 
to  be  frequented  by  cattle,  unless  that  part 
of  the  track  was  guarded,  is  error.  C/itcaj^o, 
B.  &•  Q.  A'.  Co.  V.  C/arl;  38  Atn.  &*  Eng. 
Jk\  CaT.  192,  26  Neb.  645,  42  A'.  IV.  Rep.  703. 
A  charge,  "  If  you  believe  the  defendant 
did  and  had  done  all  that  could  be  required 
to  render  said  bridge  secure  and  safe 
fot  the  passage  of  trains,  and  that  the  de- 
struction of  said  bridge  and  the  death  of 
said  was  the  result  of  an  unprece- 
dented rainfall,  and  of  such  a  character  that 
no  human  foresight  or  skill  could  provide 
against,  you  will  find  for  the  defendant,"  is 
erroneous:  (i)  in  requiring  a  j»reater  degree 
of  care  on  the  part  of  defendant  than 
reasnnable  care  for  the  safety  of  its  em- 
ployes; (2)  in  adding  conjunctively  the  find- 
ing that  the  death  was  caused  by  unpre- 
cedented rainfall.  The  charge  touching  the 
rainfall  was  not  in  terms  correct ;  it  imposed 
upon  defendant  the  burden  of  proof,  while 
it  devolved  upon  plaintiff  to  show  want  of 
care.  Galvestoti,  //.  &*  S.  A.  R.  Co.  v. 
Daniel. .  i  Tex.  Civ.  App.  695,  20  S.  \V. 
R<p.  955. 

l-lt).  ill  aetiouH  for  iiijiirius  to 

lUlssungci'S.  —  A  cliar^je  that  defendant 
would  be  liable  if  the  bell  rope  did  not 
reach  through  the  passenger  car,  at  the  end 
of  a  train,  is  erroneous;  the  neglect  must 
appear  to  liave  caused  or  contributed  to  the 
injury.  Mobile  &*  J\l.  R.  Co.  v.  As/icraft, 
4S  Ala.  1 5. 

On  trial  of  an  action  for  injuries  to  a 
passenger  in  a  car  of  defemiani's  train, 
which  was  thrown  from  the  track  by  a 
broken  rail,  or  the  lireaking  of  a  rail,  an 
instruction  un<lertaking  to  define  a  safe 
rate  of  speed  by  its  comparison  with  the 
velocity  "practiced  before,  with  the  tacit 
consent  of  tiie  conimunity,  and  without  ac- 
cident "  assumes  a  false  criterion,  and  is 
crioneous.  Clei'i-lauil,  C,  C.  &^  I.  R.  Co.  v. 
JWTi'ell,  8  //;//.  &*  /uijr,  /v>.  C(n.  377.  75  /«</. 
542.— CiUTK  isiNG  Wilds  z/.  Hudson  River 
R.  Co.,  29  N.  Y.  315. 

An  instruction  which  declares  that  "rail- 
road companies  are  bound  to  exercise  very 
great  vigilance  and  care  in  maintaining 
order  and  ^uardin^  passengers  against  vio- 
lence from  whatever  source  arising,"  etc,  is 
erroneous.  Reasonable  care  and  diliLrenc?. 
under  all  the  circumstances,  is  all  that  is 
required.    ///««,)«  C.  R.  Co.  v.  Minor,  $2 


Am.  &*  Eng;.  R.  Cas.  441,  69  Miss.  710,  16 
L.  R.  A.  627,  II  So.  Rep.  loi. 

150.  ill  net  ions  for  injuries  to 

persons  crossing  the  track.  —  Where 
the  action  is  to  recover  for  injuries  at  a 
crossing,  an  instruction  which  assumes  that 
defendant  company  was  guilty  of  negli» 
gence  which  proximJitely  caused  the  injury, 
by  failing  to  check  the  sjieed  of  the  train  as 
it  approached  the  crossing,  or  to  station  a 
flagman  at  the  place,  without  reference  as 
to  whether  plaintiff  was  negligent,  is  erro- 
neous. Carraher  v.  San  I'rancisco  Bridgt 
Co.,  81  Ciil.  98,  22  Pac.  Rep.  480. 

151.  in  notions  for  injuries  to 

cinplojes.  —  Where  a  fireman  is  injured 
by  the  explosion  of  an  engine  boiler,  and 
the  railway  company  introduces  evidence 
tending  to  show  that  the  explosion  was  due 
to  the  negligence  of  the  engineer  and  not 
to  any  defect  in  the  boiler,  the  engineer  tes- 
tifyitigin  rebuttal  ihatthe  explosion  was  due, 
not  to  his  negligencie,  but  to  the  defective 
condition  of  the  boiler,  the  trial  court  has 
no  right  to  undertake  to  weigh  the  evidence 
and  instruct  the  jury  that  the  plaintiff  was 
guilty  of  contrihu'ory  negligence,  or  that 
the  explosion  was  the  result  of  the  negli- 
gence of  the  engineer  or  of  defects  in  the 
condition  of  engine  or  boiler.  Richmond  &* 
D.  R.  Co.  v.  Black,  {Ala.)  9  So.  Rep.  568. 

In  an  action  for  personal  injuries  by  an 
engineer,  after  admitting  evidence  tending 
to  show  tiiat  such  cngitieer  was  experienced 
and  reliable,  it  is  error  to  charge  that,  as 
throwing  light  on  the  question  whether  or 
not  he  was  to  blame,  the  jury  may  con- 
sider his  character  as  an  experienced  and 
reliable  engineer  if  such  character  has  been 
shown  by  the  testimony,  the  evidence  nien- 
tioned  n(jt  being  relevant  upon  this  particu- 
lar issue.  Central  R.  &*  B.  Ci\  v.  Kent,  87 
Ga.  402,  13  .v.  /•;.  Rep.  502.  Foi.l.owiNO 
Atlanta  it  W.  V.  K.  Co.  v.  Newton,  85 
Ga.  517. 

An  instruction  to  the  effect  that  if  a  rail- 
road employe  is  injured  solelvon  account  of 
his  negligence  in  di^  regarding  the  rules  of 
the  company,  he  cannot  recover,  is  errone- 
ous, because  it  is  calculated  to  mislead  the 
jury  into  the  error  of  finding  in  his  favor  in 
case  his  negligence  only  contributed  to  the 
injurv.  Deeiis  v.  C/u\a_!^u>,  R.  /.  &*  P.  R.  Co., 
69  lo'.ra  164.  28  A^  IV.  Rep.  488. 

In  an  action  by  an  employe,  for  personal 
injuries,  evidence  was  introduced  tendin(jf 
to  show  that  a  duty  was  imposed  by  the 
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company  upon  such  employe,  and  afterwards 
another  duty  was  ass  gned  to  him  by  his 
eitiployer.  without  expressly  relieving  liim 
from  the  performance  of  the  first  duty,  and 
he  could  not  act  in  the  performance  of  both 
duties  at  the  same  lime;  and  evidence  was 
also  introduced  tending  to  show  that  he 
nii},'lit  have  performed  both  duties  by  at- 
ttiuling  to  one,  and  then  to  the  other, 
alternately;  and  that  he  failed  in  the  per- 
formance of  one  of  such  duties ;  and  that, 
by  reason  of  such  failure,  the  injury  for 
which  he  sued  resulted.  J/M.  that  an  in- 
struction that  if,  at  the  time  of  the  injury, 
plaintiff  was  in  the  discharge  of  the  duty 
wiiich  he  in  fact  performed,  he  might  re- 
cover, notwithstanding  the  fact  that  he 
failed  to  perform  the  other  duty,  is  mislead- 
Inj4  and  erroneous.  Union  Pac.  K.  Co.  v. 
Fray,  29  Am.  &-  Eng.  K.  Cas.  309,  35  Kan. 
700,  12  I'ai.  Rep.  98. 

A  cliargc  which  in  effect  assumes  as  mat- 
ter of  law  that  the  placing  of  a  car  on  a  side 
track,  or  marking  on  it  "  Out  of  order,"  was 
sufficient  to  charge  an  ordinary  man  en- 
gaged in  coupling  it  with  notice  of  its  dam- 
aged condition  and  the  consequent  extra 
risk  of  coupling  \\.—held,  error.  Watson  v. 
Houston  &•  T.  C.  K.  Co.,  i\  Am.  S^  Eng.  R. 
C<M.  213,  58  7Vx.  434. 

In  suits  involving  issues  of  care  and  negli- 
gence of  master  and  servant,  where  all  the 
facts  bringing  about  or  attending  an  acci- 
dent on  the  part  of  both  parties  are  in  evi- 
dence before  a  jury,  the  propriety  of  giving 
any  charge  upon  the  burden  of  proof  may 
be  questioned.  Texas  &*  P.  K.  Co,  v.  Getger, 
79  Ttx.  13,  15  5.  \V.  Rep.  214. 

152.  ill  actions  for  injuries  to 

trosimssers.— An  instruction  founded  on 
an  engineer's  duty  after  discovering  a  person 
walking  on  the  track,  but  ignoring  his  duty 
to  exercise  ordinary  care  to  discover  that 
person's  dangerous  position,  is  improper. 
/  irginia  Midland  R.  Co.  v.  Whitt,  34  Am.  &* 
Eng.  R.  Cas.  22, 84  Va.  498,  5  S.  E.  Rep.  573. 
And  so  likewise  is  an  instruction  founded 
upon  the  idea  that  a  person  is  a  trespasser 
who  is  walking  on  a  part  of  the  track  which 
is  within  city  limits,  and  which  has  been  for  a 
longtime,  with  the  company's  acquiescence, 
the  common  p.ithway  of  the  public.  Vir- 
ginia Midland  R.  Co.  v.  Whiti,  34  Am.  6- 
Eng.  R.  Cas.  22,  84  Va.  498,  5  S.  E.Rep.  573. 
—Quoting  Townley?/.  Chicago,  M.  cS:  St.  P. 
R.  Co.,  53Wis.  626.— Applied  in  Norfolk  & 
W.  R.  Co.  V.  Carper.  88  Va.  556. 


153. in  actions  for  Injuries  to 

niiiiiials.  —  In  an  action  to  recover  the 
vaiue  of  stock  which  plaintiff  alleged  were 
killed  at  a  public  crossing  by  the  negligence 
of  the  company,  the  bill  of  particulars 
alleged  that  "the  whistle  of  the  engine  v,'as 
not  sounded  as  prescribed  by  law  ;  pmi  that 
in  consequence  thereof  the  stock  were  not 
warned  of  the  approach  of  the  train  until  i; 
was  too  late  to  prevent  them  from  being 
killed  ;  and  that  if  the  whistle  of  the  engine 
had  been  sounded,  as  prescribed  by  law,  the 
person  in  charge  of  the  stock  could  have 
prevented  any  injury ;  that  the  railroad 
company  permitted  a  very  high  and  dense 
growth  of  hedge  to  extend  out  on  its  right 
of  way,  and  nearly  to  the  track  " ;  and  fur- 
ther stated  that  said  hedge  "  prevented  per- 
sons traveling  upon  the  public  road  from 
observing  the  approach  of  trains."  Ne/d, 
that  under  the  allegations  of  the  bill  of  par- 
ticulars it  was  misleading  and  erroneous  to 
instruct  the  jury  that  "  if  the  railroad  com- 
pany permitted  and  suffered  a  hedge  to 
stand  upon  its  right  of  way,  so  as  to  obstruct 
the  view  of  the  track,  and  but  for  such  ob- 
struction the  injury  to  the  stock  would  not 
have  happened,  the  company  is  liable  for  the 
injury  to  the  stock."  Atchison,  T.  &*  S.  F. 
R.  Co.  v,  Haivkins,  40  Afn.  &*  Eng.  R.  Cas, 
201,  42  Kan.  355,  22  Pac.  Rep.  322. 

Where  it  appears  from  the  instructions 
and  findings  of  the  jury,  under  the  allega- 
tions of  such  a  bill  of  particulars,  that  the 
liability  for  the  injury  to  the  stock  was  fixed 
by  the  jury  for  the  negligence  of  the  com- 
pany in  permitting  the  hedge  to  grow  upon 
the  right  of  way  as  alleged,  the  verdict  and 
judgment  must  be  set  aside.  Atchison,  T. 
5-  S.  F.  R.  Co.  V.  Hawkins,  40  Am.  &*  Eng, 
R.  Cas.  201,  42  Kan.  355,  22  Pac.  Rep.  322. 

154.  IiistriictioiiN  relative  to  con- 
tributory nvgli(;ciice.— An  instruction 
is  erroneous  which  tends  to  mislead  the 
jury  by  putting  in  issue  before  them  only 
the  degree  of  negligence  of  deceased  in 
trespassing  upon  the  railroad  track,  when 
all  the  circumstances  connected  with  her 
presence  there,  which  might  tend  to  show 
gross  negligence  on  her  part, should  belaid 
before  the  jury  for  their  consideration. 
(Walker,  J.,  dissenting.)  Illinois  C.  R.  Co. 
v.  Hetherington.  83  ///.  510. 

To  instruct  the  jury,  in  an  action  for  per- 
sonal injuries,  that  if  plaintiff  failed  to  ex- 
ercise ordinary  care,  hp  was  guilty  of  gross 
negligence,  and  that    '.  he  was  injured  for 
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the  want  ot  ordinary  care,  no  action  will  lie 
unless  defendant  wilfully  inflicted  the  in- 
jury, is  error.  Stratton  v.  Centra/  City 
Horse  R.  Co.,  l  Am.  6-  Eng.  li.  Cas.  115,  9S 

///.  25. 

Ill  an  action  to  recover  for  an  injury 
caused  by  negligence  of  defendant,  an  in- 
struction that  plaintiff  cannot  recover  unless 
tlie  proof  shows  that  by  the  exercise  of 
proper  care  he  could  have  averted  the  in- 
jury is  erroneous,  as  it  submits  a  question 
of  law  to  the  jury  as  to  what  is  proper  care, 
and  does  not  confine  them  to  the  question  of 
fact  wliether  plaintifT  used  ordinary  care. 
Stralton  v.  Central  City  Horse  R.  Co.,  i  Am. 
&^Eng.  R.  Cas.  115.  95  ///.  25.— Rkconcilkd 
IN  Chicigo,  B.  &  Q.  K.  Co.  v.  Johnson,  8 
Am.  &  Eng.  R.  Cas.  225,  103  111.  512. 

Wliere  the  evidence  on  the  part  of  plain- 
tiff shows  that  he  was  without  fault  or  negli- 
gence, and  that  defendant  was  guilty  of 
gross  negligence,  while  the  evidence  on  the 
other  side  shows  defendant  to  be  without 
fault,  and  plaintifl  grossly  negligent,  aclause 
in  an  instruction  that  the  sole  question  for 
determination  is  as  to  how  the  collision  and 
injury  occurred,  and  who  is  to  blame  for  it 
(the  injury  being  conceded),  is  not  errone- 
ous, in  taking  from  the  jury  the  question  of 
plaintiff's  contributory  negligence.  In  such 
case  there  is  no  middle  ground,  either  one  or 
the  otlier  party  being  wholly  at  fault.  Chi- 
cago, St.  L.  &>  P.  R.  Co.  v.  Hutchinson,  32 
Am.  (^  Eng.  R.  Cas.  82,  120  ///.  587,  11  A^. 
E.  Rep.  855. 

An  instruction  as  to  the  duty  of  a  person 
to  take  the  safest  place  possible  to  avoid  an 
injury  by  accident  or  through  negligence  is 
bad  if  it  wholly  ignores  evidence  to  the 
effect  that  he  took  his  position  by  the 
direction  of  the  servants  of  defendant,  and 
their  negligence  in  that  respect.  Lake  Shore 
&*  M.  S.  R.  Co.  V.  Bro^vn,  31  Am.  &*  Eng, 
R.  Cas.  61,  123  ///.  162,  14  A^.  E.  Rep.  197. 

Where  a  plaintiff  jumped  fioin  a  hand-car 
on  a  bridge  to  the  ground  to  avoid  being 
run  over  by  a  train,  an  instruction  that  does 
not  hold  him  to  the  exercise  of  reasonable 
care  in  selecting  liis  means  of  escape,  but 
is  calculated  to  lead  the  jury  to  believe  that 
the  court  intended  to  limit  their  incuiry  to 
the  care  exercised  by  him  in  making  the 
jump  from  the  hand-car,  would  be  clearly 
erroneous.  Peoria.  D.  &•  E.  R.  Co.  v.  Rtce, 
144  ///.  227,  33  ^-  E.  Rep.  951. 

When  the  circumstances  and  facts  of  a 
case  are  proven  by  direct  testimony,  it  is 


error  to  initniM  the  jury  that  they  should 
consider  and  give  proper  weight  to  the 
instincts  and  presumptions  which  naturally 
lead  men  to  avoid  injury  and  preserve  their 
own  lives,  in  determining  whether  at  the 
time  plaintiff  was  injured  he  was  in  the  ex- 
ercise of  ord inary  care.  IVhitsett  v.  Chicago, 
R.  I.  6-  P.  R.  Co.,  22  Am.  &•  Ettg.  R.  Cas. 
336,  67  lo^va  150,  25  A'.  W.  Rep.  104.— Dis- 
TiNGursHlNG  Way  V.  Illinois  C.  R.  Co.,  40 
Iowa  341.  —  Followed  in  Reynolds  v. 
Keokuk,  72  Iowa  371. 

It  is  error  for  the  court  to  instruct  the 
jury  that  they  may,  in  considering  the  whole 
case,  "  infer  the  absence  of  fault  on  the  part 
of  the  plaintiff  from  the  known  disposition 
of  persons  to  avoid  injuries  to  themselves," 
in  the  presence  of  testimony  that  tends 
strongly  to  show  the  existence  of  fault. 
Maryland  C.  R.  Co.  v.  Neubeur,  19  Am.  &» 
Eng.  R.  Cas.  261,  62  Md.  391. 

WMiere,  upon  an  issue  as  to  whether  an 
injury  complained  of  was  caused  by  the 
negligence  of  defendant,  plaintiff  made  a 
prima  facie  case,  the  judge  ought  to  have 
instructed  the  jury  to  find  the  issue  in  her 
favor  if  they  believed  her  testimony,  and  it 
was  error  to  blend  his  instructions  on  that 
issue  with  those  on  an  issue  relating  to  con> 
tributory  negligence.  Jordan  v.  Asheville, 
112  N.  Car.  743,  16  .S".  E.  Rep.  760. 

Plaintiff  sued  a  company  for  a  personal 
injury  and  had  his  deposition  taken  in  the 
case.  On  cross-examination  the  company 
put  the  interrogatory  :  "  Describe  minutely 
liow  the  accident  occurred.  Was  it  not 
your  own  fault  and  negligence } "  Held, 
that  the  question  was  improper,  and  did 
not  justify  an  instruction  that  the  jury  must 
treat  the  failure  to  answer  it  as  a  confession 
that  he  was  in  fault.  Houston  &*  T.  C.  R. 
Co.  V.  Reason,  61  7'ex.  613.  —  Reviewing 
Teallr/.  Barton,  40  Barb.  (N.  Y.)  143  ;  Bryant 
V.  Glidden,39Me.46o;  Otis  7'.  Thom,23  Ala. 
469;  Livingston  v.  Cox,  8  Watts  &  S.  (Pa.) 
62;  Weaver  7'.  Alabama  Coal  Min.  Co.,  35 
Ala.  183.  —  Distinguished  in  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Locker,  78  Tex.  279. 

In  submitting  to  the  jury  the  question  of 
contributory  negligence,  the  court  said : 
"  If  plaintifT  was  negligent  in  the  manner 
mentioned,  would  the  loss  have  occurred  if 
he  had  not  been  so  negligent.'  *  *  ♦  If  de- 
fendant was  negligent  as  charged,  and  such 
negligence  was  the  proximate  cause  of  the 
damage,  the  plaintiff  is  entitled  to  recover, 
even  though  you  may  think  from  the  4vi* 
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dencc  the  plaintiff  ouglit  to  have  exercised 
greater  care."  Held,  tliat  such  charge  was 
misleading.  Gibbons  v,  It'isconstn  I'alley 
Ji.  to.,  62  IVis.  546,  22  A^.  IV.  Rep.  533. 

155.  IiiMtru<>tiuiis  i(riM>riiiK  doc- 
trine of  contributory  ii»'KliB«H*'«-— 
An  iiistruction  is  vicious  vviiich  i;,'in)res  an 
impoitaiit  fact  intimately  connected  with 
and  alfeclinj,'  plaint  ill's  rit;lit,  or  the  extent 
(if  defendant's  liability,  wliich  the  evidence 
tends  to  piove.  Thus,  in  an  action  to 
recover  for  a  piunanent  personal  injury, 
includitif,'  one  to  plaintifl's  spine,  claimed 
to  li.ive  residted  from  an  unjusiihable 
assault  upon  him  by  the  conductor  as  lie 
was  attempting  to  board  a  car  while 
in  motion,  the  proof  tending  strongly  to 
show  that  the  jirincipal  injury,  the  one  to 
plaini  ill's  S|)ine,  was  caused  by  a  severe  strain 
(;r  wrenching  of  his  body  in  attempting  to 
gL-t  (jn  tlie  train,  an  instruction  whicli  ignores 
the  fact  that  such  injury  might  iiave  re- 
sulted from  Ills  own  impruder.t  act  should 
not  be  given.  It  should  exclude  from  the 
jury  all  idea  that  tliere  could  be  any  recov- 
ery for  injuries  sustained  by  the  imprudent 
attempt  to  board  the  car  while  in  motion. 
Wabash.  St.  L.  &•  J'.  A'.  Co.  v.  A'ecfor,  9 
//>«.  &^  Eni,^.  A'.  Vas.  264,  104  ///.  296. 

150.  Instructions  In  regard  to 
dani;i{;os,  {jenerally.— Where  it  is  shown 
that  the  injury  complained  of  resulted  in  a 
broken  leg,  pain,  and  inability  to  perforn) 
labor,  it  is  improper  to  charge  the  jury  that 
tliere  is  no  proof  of  pecuniary  loss  to  plain- 
tifl.  Auhmoud  &•  D.  A'.  Co.  v.  U'eeins.f^y 
Ala.  270,  12  .S'.  J\f/>.  186. 

It  is  very  rarely  that  a  servant  is  held  per- 
sonally liable  to  his  master  for  injuries  re- 
sulting to  third  perscMis  from  his  failure  to 
exercise  perfect  diligence  and  care.  There- 
fore, where  a  company  is  sued  for  an  injury 
to  a  person  on  the  street  it  is  pro[)er  to 
refuse  an  instruction  which  asserts  that  the 
engineer  and  fireman  of  the  train  were  per- 
sonally liable  to  the  company  "  for  any  neg- 
lii;encc"  which  was  committed  by  them  at 
the  time  of  the  accidiMit.  J'eiinsj'hania  Co. 
V.  A'eafie,  41  ///.  Afip.  317;  affirttied  in  143 
///.  172,  32  A'.  E.  Rep.  260. 

In  an  action  of  tort,  it  is  error  to  instruct 
that  if  plainlifT  has  failed  to  prove  any 
"damages  either  actual  or  pf>ssit)le,  the  ver- 
dict should  he  for  defendant."  The  law  im- 
plies damages  for  every  wrong.  Rose  v, 
Louisville,  N.  0.  &*  T.  Ji.  Co.,  70  Miss.  725, 
12  So.  Rip.  825. 


1C7.  Instructions  as  to  the  ele- 
meuts  nud  niensiire  of  damages.— On 

the  trial  of  an  action  under  the  statute  to 
recover  damages  for  the  killing  of  a  person 
through  negligence,  the  court  instructed  the 
jury  that  if  they  believed,  from  the  evidence, 
that  the  plaintiff  was  entitled  to  recover, 
they  should  render  a  verdict  for  no  more 
than  $5000.  //eld,  that  the  instruction,  in  a 
doubtful  case,  was  calculated  improperly  to 
influence  the  jury  to  render  a  verdict  for  a 
large  amount.  C/iica/fo,  /i.  I.  &*  P.  /i.  Co. 
v.  Austin,  69  ///.  426.  Aake  S/iore  <>•  A/.  S. 
/i.  Co.  V.  Afaj;  33  ///.  A^p.  366.  Benson  v. 
C/iica^o  &^  N.  IV.  R.  Co.,  41  ///.  App.  227. 

Where  a  com]>any  is  sued  for  entermg 
adjoining  land  and  taking  and  carrying 
away  grass  and  soil,  the  measure  of  dam- 
ages is  the  value  of  the  soil  and  grass  re- 
moved, and  the  jury  should  be  so  instructed  ; 
and  it  is  error  to  direct  them  to  assets  the 
damages  at  whatever  sum  they  believe 
plaintiff  entitled  to.  Flynt  v.  Chicago,  B. 
i^  O.  R.  Co.,  38  A/o.  App.  94.  —  DisTiN- 
Gi'ism.u  IN  Wallace  v.  Kansas  City  «S  S.  R. 
Co.,  47  Mo.  App.  491. 

In  an  action  for  personal  injuries,  the 
court  charged  the  jury  that  plaintiff  was  en- 
titled to  be  fully  compensated  for  all  loss  he 
had  sustained,  and  for  the  pain  he  had  en- 
dured, and  was  likely  to  endure  in  the  future. 
There  was  no  evidence  that  the  injury  was 
permanent,  or  that  plaintiff  was  likely  to 
suffer  in  the  future,  //eld,  error  so  to  charge. 
Alos/ier  v.  Russell,  44  J/un  (N.  V.)  1 2.  — 
yuoriNc;  Strohm  v.  New  York,  L.  li.  &  W. 
K.  Co.,  96  N.  Y.  306.  Keviewino  Curtis  v. 
Rochester  &  S.  R.  Co.,  18  N.  Y.  534. 

The  court  charged  :  "  It  is  of  course  dif- 
ficult to  give  a  money  value  to  pain  and 
suffering.  No  person  would  voluntarily  en- 
dure such  pain  and  sutlVring  as  it  is  |)roven 
Mr.s.  Haker  endured,  for  any  amount  of 
money.  Hut  it  is  the  duty  of  the  jury,  if 
thev  find  for  tlie  plaintilf,  to  fix  srime  sum 
which  woulfl  be  a  compensation  foi  this  pain 
and  suffering."  /leld,  error  ;  its  effect  was 
to  suggest  the  price  in  money  sufficient  to 
induce  a  person  to  undergo  voluntarily  the 
pain  and  suffering  complained  of,  as  a  meas- 
ure of  the  compensation  for  having  been 
subjected  to  it.  Such  a  standard  is  inap- 
plicable in  actions  for  a  personal  injury  not 
wantonly  infiicted.  Baker  v.  /Pennsylvania 
Co..  142  /'a.  .St.  503,  21  Atl.  /\'ep.  979. 

The  record  did  not  show  the  loss  of  time 
caused,  nor  its  value.    In  such  case  it  was 
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error  to  submit  loss  of  time  as  one  of  the 
elements  of  damiiges  to  be  considered  by 
tiic  jury.  Ittttrnational  Sf  G.  N.  Ji.  Co.  v.' 
Siiihock,  8 1   Ttx.  503.  17  S.   W.  Rep.  47. 

158.  Instructions  Rivinyr  rules  for 
osdniating  danuiKes.— In  a  personal  in- 
jury case,  it  is  error  to  instruct  the  jury  that 
in  estimating  the  damages  they  may  take 
into  consideration  the  "  age  and  situation  " 
of  plaintilT,  when  there  is  no  evidence  of 
his  aye,  llressUy  v.  Missouri  Pac.  li.  Co.. 
26  Mo.  App.  156.— Rkconcii.ei)  in  fJigelow 
V.  Metropolitan  St.  R.  Co.,  48  Mo.  App.  367. 

A  charge  that  "  in  iii(|uirlng  into  tlie 
amount  of  damage,  you  will  take  into  con- 
sideration the  age,  health,  strength  of  the 
deceased,  his  usual  earnings  and  length  of 
time  he  would  probably  live,  and  give  such 
damages  as  you  see  proper,  not  exceeding 
§20,000,"  is  too  broad.  International  &*  G. 
A'.  A',  Co.  V.  Ornionil,  62  Tex.  274. —  Foi.Low- 
INC  Ryan  v.  Hays,  62  Tex.  42. 

Where  a  street  is  sixty-six  feet  wide  and  a 
single  track  is  laid  on  one  side  of  it,  it  is 
error  lo  instruct  the  jury  that  they  may  esti- 
mate the  damages  to  an  abutting  owner, 
who  claims  to  own  the  fee  to  one  half  of 
the  street,  on  the  theory  that  the  whole  of 
his  side  of  the  street  has  been  ai)propriated. 
Far  ran  v.  Chicago  &*  N.  11 '.  A'.  Co.,  21 
//Vj.  435. 


4.  Prayers  for  Instr  tut  ions. 

15».    Necessity    of   j\    request    to 

eliarge.— In  tiieal)senceof  a  request,  there 
is  no  duty  on  the  rourt  to  cl.arge  the  jury 
that  defendant  was  not  buimr'  to  produce 
all  of  the  agents  nnd  employe.-,  who  were 
Connected  with  tin-  running  of  the  train. 
C/iattaitth]t,ni,  K.  &^  C.  A'.  <,'o.  v.  li'utigiiis,  52 
Avi.  C^  J-.vi!^.  A'.  Cas.  473,  89  (/,/.  494,  15  S. 
E.  h'ep.  848. 

If  defendant  fears  that  evidence  may  be 
improperly  considered  by  the  jury  .ns  laying 
the  foundation  for  the  assessment  of  special 
dania^'es.  it  should  ask  an  instruction  plac- 
mg  proper  limits  upon  the  effect  to  be  given 
to  it.  I.akf  .Shore  .T-  M.  S.  A'.  Co.  v.  Ward, 
U;  ///.  5",  26  A'.  E.  Rep.  520 ;  affirming  35 
lU.  .ipp.  423. 

Unless  asked  to  do  so,  the  court  is  not 
bound  to  define  "  reasonable  care  and  dili- 
gence," as  used  in  an  instruction.  Johnson 
V.  Missouri  Pac.  R.  Co.,  96  Mo.  340,  o  5. 
"'.  Rep.  790.  ^ 


The  provision  of  the  statute  that  charges 
of  the  court  are  considered  as  excepted  to 
does  not  relieve  a  party  of  the  duty  of  ask- 
ing additional  instructions  if  he  considers 
the  charge  given  out  not  ftdl  enough.  Mis- 
souri Pac.  R.  Co.  v.  Marten,  ( 7>.i .)  22  Am. 
(S<*  Eng.  R.  Cas,  409. 

It  was  not  error  to  fail  to  charge  the  jury 
as  to  the  duty  of  defendant's  servants,  or  as 
to  the  (jui-'Stion  of  negligence  in  running  a 
train  at  a  rapid  rate  of  speed,  where  no 
request  for  such  instructions  was  made. 
McDonald  \.  International  &»  G.  N.  R.  Co., 
55  Am.  &*  Eng.  R.  Cas.  280,  86  Tex.  i,  20  i'. 
W.  Rep.  847. " 

Where  a  comi)any  is  sued  for  the  tlcath  of 
an  employe  claimed  to  be  caused  by  a  de- 
fective brake,  and  the  court  makes  a  litiiling 
for  ])lainliff  depend  upon  the  fact  that  the 
brake  was  defective,  and  that  the  death  was 
caused  thereby,  the  necessity  of  the  further 
finding  that  the  company  knew  or  ought  lo 
have  known  of  the  defect  will  be  ((jnsidered 
waived  where  the  company  does  not  object 
or  suggest  any  further  instruction,  hoy 
V.  Central  Vt.  R.  Co.,  65  /  /.  242,  26  Atl. 
Rep.  954. 

KiO.  Form  und  sullieieney  ol'  the 
prayer,  —  Where  the  aclinn  is  to  recover 
for  the  deatli  of  an  emplove,  an  instruction 
asked  for  which  is  open  to  the  objection 
thai  it  confuses  or  unites  two  distinct  propo- 
sitions, t  1  wii,  one  relating  to  the  lisks  as- 
sumed by  an  employe  in  entering  a  given 
service,  and  the  <jther  relating  to  the  amount 
of  vigilance  that  should  be  exercised  under 
given  circumstances,  is  properly  refused,  as 
liai)le  to  mislead  the  court  and  to  confuse 
the  jury.  Union  Pac.  R,  Co.  v.  O' Urien.  J9 
Fed.  Rep.  538,  4  U.  S.  App.  221,  i  C.  C. 
A-  354- 

Where  a  defendant  requests  an  instruc- 
tion in  a  form  submitting  the  question  of 
negligence  of  deceased  as  an  issue  of  law.  ii 
cannot  complain  that  the  submission  of 
such  issue  was  incf)nslstent  with  plaintiff's 
instruction,  in  which  that  tpiestion  was 
properly  sidimitted  as  a  question  of  fact. 
U'ilhins  V.  St.  Louis,  I.  M.  &*  .V.  R.  Co.,  loi 
i1/.-.  93,  13.V.  IV.  AVA893. 

In  an  action  against  a  street  railway  for 
a  personal  injury,  an  instruction  that  the 
burden  of  proof  is  upon  plaintiff  to  estab- 
lish defendant's  liability  by  a  preponderance 
of  testimony  is  properly  refused,  when 
couched  in  the  unexplained  legal  terms 
"  burden  of  proof "  and  "  preponderance  of 
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evidence."  Mackin  v.  Ptoph's  St.,  R.  &*  E. 
L.  &*  1\  Co.,  45  Mo.  App.  82. 

A  |);issenger  in  a  street-car  sued  both  the 
street  <  ar  company  and  a  truck  owner  for  a 
pLTSoiial  injury,  charging  joint  negligence, 
llefon;  llie  court  charged  the  jury,  requests 
to  charge  were  made  by  counsel  for  the 
respective  parties,  wiiich  it  charged  or  re- 
fused. Counsel  foi  the  truck  owner  then 
made  further  re()uests,  which  were  charged. 
Counsel  for  the  railway  company  made  a 
further  request,  which  was  acceded  to. 
Counsel  for  the  truck  owner  then  made  a 
further  refjiicst,  whit  h  the  court  declined  to 
hear  or  receive.  //('A/,  no  error.  O'A'eilv. 
Dry  Dock,  E.  lu  &*  /I.  J\.  Co.,  52  Am.  &* 
Jinx.  A'.  Cas.  573,  129  A'.  1'.  125,  29  A'.  E. 
l\ep.  84,  41  A'.  1'.  a.  R.  107;  tx firming  27 
J.  {^  S.  123,  36  A'.  J'.  .V.  A'.  934,  IS  A',  v. 
A«/»/.  84.  —  UiSTiN(iUi.siiiN(;  Cliapman  v. 
McC'orniick,  86  N.  Y.  479. 

It  seems  tliat  counsel  may  not  unreason- 
ably prolong  a  trial  by  the  examination  of 
witnesses,  or  by  debates  to  tlic  court  or  the 
jury,  or  by  innumerable  and  interminable 
requests  to  charge.  O'Ntil  v.  Dry  Dock,  E. 
li.  (S-  li.  li.  Co.,  52  Am.  &*  Eng.  R.  Cas. 
573.  129  A^.  1'.  125.  29  A^.  E.  Rep.  84,  41  N. 
y.  S.  A'.  107  ;  affirming  27  /.  &-  S.  123,  36 
A^.   Y.  .S.  R.  934.  1 5  A^   V.  Supp.  84. 

A  trial  court  is  not  required  to  select  one 
of  several  charges  asked  as  an  entirety  and 
give  it,  when  others  are  not  applicable  or 
called  for  by  the  facts  of  the  case,  or  when 
the  jury  has  already  been  fully  instructed  on 
the  question  under  consideration.  Sabine 
&*  /•;.  T.  R.  Co.  V.  Ewing,  i  Ttx.  Civ.  App. 
531,  21  .<r.  W.  Rep.  700. 

Where  a  request  to  charge  is  couched  too 
mu(h  upon  the  weight  of  the  testimony, 
and  confines  the  jury  to  the  particular  cir- 
cumstances narrated,  without  notice  of 
others  that  may  be  of  importance,  and  se- 
lects one  prominent  fact  or  circumstance  as 
controlling  the  case  to  the  exclusion  of  all 
others,  it  should  be  refused.  Leak  v.  Rio 
Grande  Western  R.  Co.,  9  Utah  246,  33  Pac. 
Rep.  1045. 

101.  What  iirnyorN  nlioiild  be 
Rraiited.— Plaintifl  purchased  land  after 
a  railroad  was  built,  and  sued  the  com- 
pany for  flooding  said  land  by  reason  of 
an  insufficient  culvert.  The  evidence  tended 
to  show  that  the  works  were  permanent, 
and  that  the  injury  thereby  occasioned 
was  a  loss  to  the  vendor,  for  which  he 
had  a  cause  of  action  which  did  not  pass 


to  plaintifT  by  his  deed.  Held,  that  it 
was  error  to  refuse  to  instruct  the  jury 
iipon  this  view  of  the  law.  Chicago  &*  4. 
!\  Co.  V.  Calkins,  17  ///.  App.  5$. 

The  giving  of  an  instruction  upon  the 
subject  of  negligence,  general  in  its  terms, 
will  not  justify  the  refusal  of  one,  correct  in 
itself,  which  announces  that  certain  facts 
established  by  the  evidence  constitute  neg- 
ligence as  a  matter  of  law,  notwithstanding 
the  latter  instruction  h  comprehended  in 
the  former.  Haines  v.  /llinois  C.  A'.  Co.,  41 
Jo7va  227. 

It  is  error  to  refuse  nn  instruction  that 
there  is  no  evidence  that  pl.iintitT  was  in- 
jured by  an  engineer's  negligence  "  in  failing 
to  stop,  manage,  or  control  the  train  "  prop- 
erly, where  the  engineer  testifies  that  he 
started  with  no  unusual  jerk  and  there  is 
no  evidence  that  he  did  not  do  so,  or  that 
the  slipping  of  a  tank  which  caused  the 
injury  would  not  have  happened  if  the  train 
had  been  properly  started.  Graham  v. 
Boston  &*  A.  R.  Co.,  156  Mass,  4,  30  A'.  E. 
Rep.  359. 

A  plaintifT  i.i  an  action  for  injury  result* 
ing  from  negligence  is  entitled  to  have  his 
charges  of  negligence  affirmatively  pre- 
sented to  the  jury,  and  t^e  failure  of  the 
court  so  to  instruct,  when  requested,  will 
constitute  reversible  error,  and  this  is  true, 
although  instructions  given  for  defendant 
indirectly  presented  the  same  issues.  Hum- 
bird  V.  Union  St.  K.  Co.,  no  Mo.  76,  19  S, 
W.  Rep.  69. 

In  an  action  for  personal  injuries,  plaintifT 
testified  that  he  had  been  in  the  wholesale 
wine  business  for  a  number  of  years ;  but 
there  was  no  evidence  as  to  the  value  of  the 
business,  or  of  his  time,  or  of  the  amount  of 
profits  that  he  had  made  in  the  business. 
The  court  charged  that  there  was  no  evi- 
dence from  which  the  jury  could  find  any 
loss,  and  refused  to  charge  that  no  damages 
could  be  allowed  from  the  mere  fact  that 
plaintifT  had  been  unable  to  carry  on  his 
business  since  the  accident.  The  jury  found 
for  the  plaintifT.  Held,  that  the  instruction 
was  error.  As  there  was  no  evidence  show- 
ing the  existence  or  extent  of  any  damage, 
the  jury  should  not  be  left  to  guess  or  specu- 
late as  to  the  amount  of  damages.  Klien  v. 
Second  Ave.  R.  Co.,  22  /.  &-  S.  {N.  V.)  164. 
—  Following  Leeds  v.  Metropolitan  Gas 
Light  Co.,  90  N.  Y.  29. 

In  a  suit  for  personal  injury,  defendant 
relied  on  a  release,  which  plaintifT  sought 
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to  avoid  on  the  ground  o(  mental  incapacity 
alone.  The  charRe  of  the  court  recited 
tli.-it  plaintiff  alleged  that  the  release  was 
executed  over  the  protest  of  plaintiff's  wife 
and  on  the  importunities  of  appellant's 
;ii;ent.  To  avoid  misconception  as  to 
whether  these  facts  could  be  considered  by 
the  jiirv,  (leftndanl  aslccd  the  court  to 
char^re  in  terms  that  the  release  could  only 
l)c  avoided  by  reason  of  i)laintiff's  insanity, 
and  tliat  it  could  not  be  held  invalid  by 
reason  of  any  suiiposed  fraud  in  its  procure- 
ment. ///•/</,  that  the  char^o  siiould  have 
been  t;iveii,  iMisioini  /'ac.  A'.  Co.  v.  Brass//, 
72  7Vt .  233,  10  S.  W.  Rip.  403. 

In  an  action  to  recover  for  personal  in- 
juries, it  beinj;  a  disputerl  (jucstion  whether 
the  injuries  were  the  proximate  result  of 
tiie  ncf^ligence  complained  of  or  of  some 
inilepfiident  and  interveningcause  for  which 
tlie  defendant  was  not  responsible,  it  was 
error  to  refuse  to  sul)mit  that  (piestion  to 
the  jury  for  a  special  finding.  Kreuzi^^ir  v. 
Chuago  vS-  A'.  If.  A'.  Co.,  73  Wis.  158.40  A^ 
W.  Rtp.  657. 

lots.  What  r«M|iicst8  Nlioiild  bo  re- 
fiiM«>«l,  (;<'ii«<irally.— An  instruction  was 
properly  refused  which  stated,  as  a  matter 
of  law,  what  were  the  duties  of  a  yard- 
master,  in  which  capacity  plaintiff  was  act- 
ing at  the  time  of  an  accident,  and  that  his 
position  was  more  favorable  than  that  of 
the  master  to  know  the  fitness  of  the  engine 
and  engineer.  Wabash  &*  tV.  A".  Co.  v. 
Atorgau,  132  hid.  430,  31  A^.  E,  Rep.  661,  32 
A'.  I-:.  Rep.  85.— Following  Louisville,  N. 
A.  &  C.  R.  Co.  V.  Buck,  116  Ind.  566. 

An  instruction  that  it  is  the  duty  of  a 
conductor  and  gripman  of  a  train  to  report 
all  accidents,  and,  if  they  did  not  report 
the  one  in  controversy,  then,  in  the  absence 
of  evidence  to  the  contrary,  the  presump- 
tion would  be  that  they  knew  nothing  of 
tlie  accident,  is  properly  refused,  as  it  calls 
for  a  presumption  resting  on  the  basis  of 
aiiotlier  presumjjtion.  Bigelonv  v.  Metro- 
politan St.  R.  Co.,  48  Mo.  App.  367. 

Keciuests  to  charge  as  to  matters  upon 
wiiich  the  court  has  already  charged,  or 
wliich  embody  abstract  or  immaterial  prop- 
ositions, or  relate  to  questions  of  evidence 
and  the  credibility  of  witnesses,  may  be 
properly  denied.  Williams  v.  lirooklyn  El. 
R.  Co.,  46  Am.  &*  Eng.  R.  Cas.  149,  126 
A'.  Y.  96.  26  A^  E.  Rep.  1048,  36  N.  Y. 
S.  R.  504;  reversing  57  Hun  591,  mtm..  32 
N.  Y.  S.  R.  702.  10  A'.  Y.  Supp.  929. 


Requests  to  charge  based  on  erroneous 
assumptions,  and  requests  as  to  matters 
upon  the  doing  or  not  doing  of  which  de- 
fendant's liability  is  not  made  to  rest,  are 
properly  refused.  Collins  v.  New  Yori;  N. 
H.  &'//.  A'.  Co.,  21  J.  &*  S.  31,  8  A'.  )'.  S.  A'. 
164 ;  ajftrmed  in  112  A'.  )'.  665,  mem.,  20  A'. 
E.  Rep.  413,  mem.,  20  A^.  Y.  S.  R.  977,  me/n. 

Under  the  practice  now  prevailing  in 
North  Carolina,  the  jury,  in  civil  actions, 
du  not  find  a  general  verdict,  as  that  plain- 
tiff does  or  does  not  recover,  but  they  re- 
s|)ond  to  specific  issues  submitted  to  them. 
Hence  it  is  not  erroneous  to  deny  a  jirayer 
for  an  instruction  that  u|)on  evidence  a 
party  is  not  entitled  to  recover,  bottoms  v. 
Seaboard  &*  R.  R.  Co.,  loy  A'.  Car.  72,  13 
.S'.  E.  Rep.  738. 

A  judge  may  refuse  to  charge  upon  the 
effect  of  a  given  state  of  facts,  when  the 
facts  themselves  are  in  dispute;  hence  it  is 
not  error,  in  an  action  for  injuries  received 
from  a  collision  with  a  train,  to  refuse  to 
instruct  the  jury  that  there  was  no  evidence 
that  the  accident  was  caused  by  the  sole 
negligence  or  want  of  care  of  the  servants 
of  defendants,  and  that  therefore  the  ver- 
dict must  be  in  their  favor.  Philadelphia 
&*  T.  R.  Co.  V.  Hagan,  47  Pa.  St.  244. 

It  is  not  error  to  refuse  to  charge  the  jury, 
in  a  civil  suit  for  damages,  that  it  would  re- 
quire the  same  character  of  proof  to  recover 
as  it  would  to  convict  an  engineer  of  a 
felony  under  section  4643  of  the  Tenn. 
Code,  which  makes  it  a  felony  for  any  one 
connected  with  a  train  to  fail  to  observe  the 
statutory  precautions,  if  such  failure  results 
in  death.  East  Tenn.,  V.  &*  G.  R.  Co.  v. 
Humphreys,  15  Am.  &*  Eng.  R.  Cas.  472,  12 
Lea  ( Tenn.)  200. 

lOJI.  hooausn  Hiiflicieiitly  cov- 
ered ill  tli«  general  eliarf^e.  —  Where 
instructions,  so  far  as  correct,  have  been 
given  in  substance  by  the  court  in  its  gen- 
eral charge,  there  is  no  error  in  refusing 
to  give  them  in  the  language  requested. 
In  fact,  it  is  much  the  better  practice  to  re- 
fuse to  give  instructions  the  substance  of 
which  has  already  been  given  in  the  general 
charge,  than  to  repeat  the  same  charge  in 
different  language,  although  the  charge  re- 
quested may  be  technically  correct  as  an 
abstract  proposition  of  law ;  for  a  multitude 
of  instructions,  all  stated  in  different  lan- 
guage, and  meaning  the  same  thing,  tend 
rather  to  confuse  than  to  enlighten  the 
minds  of  the  jury.    A'ew  ]'orJL:  L.  E.  &*  PV. 
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R.  Co.  V.  IVinltr,  52  Am.  &*  Eng.  A\  Cas. 
328. 143  U.  S.  60,  13  Hup.  CI.  Hep.  356. 

In  an  action  for  a  personal  injury,  defend- 
ant is  not  injured  by  the  refusal  of  an  in- 
sirui  ti'  ;i  that  the  nf^lij,'fiice  of  defendant 
was  not  of  itself  siiHicient  to  justify  a 
recovery,  when  offier  instructions  j,'iven 
H-fluiie  the  jury  to  liiiil  not  only  such  ncfj- 
huence  of  defcnflanl  hut  also  the  exercise 
of  ordinary  care  by  plainiitf,  When  all 
that  is  material  in  refused  instructions  is 
embraced  in  others  which  are  given,  there 
will  be  no  error  in  refusinj;  them.  Ni»l/i  Chi- 
cago >/.  /i'.  Co.  V.  ll'illiatus,  52  Ain.is^  Eng. 
K.  Ciis.  522,  140  ///.  275,  29  A',  /i.  A'ep.  672  ; 
tij/h  nii'iig  40  ///.  Af'p.  590. 

'I'lie  rule  tiiat  a  ti  lal  court  need  not  ciiargc 
the  jury  in  the  lan^;u:ii;(!  of  a  request,  if  the 
propositions  c(jniaiiied  in  it  are  fully  and 
clearly  slated  in  the  general  cliarj;e,  fob 
iowimI.  Kols/i  V.  Miiintiipiihs  i:-~>  i>i.  /,.  /i'. 
Ci'.,  19  .Iw.  c^  /■-",«,'•  •/>'•  <-''■>•  '4".  32  Minn. 
135,  \f)A'.  //'.  Kep.  t,yy 

Where  a  company  is  not  liable  for  the 
destruction  of  coiton  by  (ire,  after  it  had 
been  deposited  aloii|,'si(le  thetr.-ick  awaitinj^ 
sliipnient,  |jy  reason  of  its  failure  to  con- 
struct a  de|)ot  at  such  place,  and  tiie  court 
so  instructs  the  juiy,  no  instructions  should 
be  ^ivcn  for  plaintiff,  in  an  action  for  the 
destruction  of  such  cotton  l)y  fire,  tonciiing 
defendant's  responsibility  for  failing  to 
erect  a  depot.  Kiiiism  City,  M.  6-»  B.  K. 
Co.  V.  Lilly,  {Miss.)  45  Am.  &»  Eng.  J\\  Cas, 
379,  «  .So.  R,p.  044. 

I'j.iintilf  tried  to  ^ei  on  a  moving  car, l)ut 
was  thrown  df)wn  and  injured  by  a  car 
going  in  tiie  ojiposite  direction.  The  court 
cliiii>;eil :  "  If  you  find  it  was  negligence  on 
his  part  to  atlcmjil  to  board  the  car  under 
tiiesi!  ( iicunistances,  then  there  is  an  end  of 
the  case."  H,l,i,  that  there  was  no  error 
in  refusing  to  charge  a  retpiest  whicii  went 
no  fiirilier,  except  to  sjiecify  the  probable 
dangers  from  an  approaching  car  on  the 
other  track.  PalUz  v.  lUooklyn  City  R.  Co., 
22  .X,  v.  .V.  A',  f.57,  51  j/i,n  644,  viciii.,  4 
a:  y.Siif>p.  384;  ,i/Jini!,;i  in  123  A'.  J'.  652, 
tiitiii.,  25  A'.  K.  Rep.  954,  mem. 

Where  a  court  instructs  the  jury  tliat  the 
burden  of  proof  is  on  plaintiff  to  show  neg- 
ligence in  the  employment  of  a  fireman, 
running  an  engine,  or  negligence  in  his 
retention,  by  the  failure  to  use  reasonable 
care  in  his  employment  or  in  his  retention, 
and  such  negligence  could  not  be  found 
solely  from  the  facts  and  circumstances  at 


the  time  of  the  accident,  it  is  not  error  to 
refuse  an  instruction  that  if  the  jury  find 
that  the  fireman  was  competent  to  perform 
his  duties,  including  tiie  incidental  duty  of 
temporarily  handling  the  engine,  then  they 
should  find  for  defendant,  llrmvn  v.  South- 
ern I'ac.  R.  Co.,  7  /  tall  288,  26  Pac.  Rep.  570. 

MW.    iM'fllllSf    IMtt    Witllill     tlM> 

iHHiie  or  <;oiiloriiuil>lc  to  tlu^  iilond- 
iiigH. — When  a  brakeman  claims  damages 
on  account  of  personal  injuries  sustained 
In  attempting  to  couple  cars,  and  tliere  is 
evidence  tending  to  show  that,  at  tlie  time 
the  injury  was  received,  a  train  of  ten 
loaded  cars  was  allowed  to  move  down 
rapiflly  to  the  i)lace  of  coupling,  with  only 
one  brakeman  in  charge,  and  tliat  the  cars 
came  together  with  great  force,  a  general 
charge  denying  his  right  to  recover,  under  a 
count  which  alleges  that  the  injuries  were 
caused  •'  by  reason  of  defendant's  negli- 
gence, carel(!ssness,  and  failure  to  have  on 
said  train  a  sufficient  number  of  competent 
and  skilful  brakemen,"  is  properly  refused. 
Georgia  Vac.  R,  Co.  v.  Propst,  44  Am.  &* 
Eng.  R.  Cas.  548,  go  A /a.  i,  7  So.  Rep,  635. 

On  the  trial  of  an  action  for  a  personal 
injury  defendant  asked  an  instruction  to 
the  effect  that  if  the  jury  believed  that  the 
evidence  on  the  part  of  defendant  was 
equally  balanced  with  the  evidence  of  pl.".in- 
tiff,  or  preponderated  in  favor  of  defendant, 
they  should  find  for  defendant.  Held,  prop- 
erly refused,  for  the  reason  that  it  was  not 
restricted  to  matters  essentia!  to  the  right 
to  recover.  Chicago  W,  D.  li.  Co.  v.  La»i- 
bert,  1 19  ///.  255,  \o  N.  E.  Kep.  219 ;  affirm- 
ing  20  ///.  App.  654. 

Where  a  plaintiff  in  his  declaration  bases 
his  right  to  recover  upon  a  breach  of  statu- 
tory duty,  and  makes  no  general  averments 
of  any  neglect  of  duty,  he  will  not  be  en- 
titled to  an  instruction  placing  his  right  of 
recovery  upon  a  common-law  neglect  of 
duty.  He  must  recover  upon  the  grounds 
shown  by  his  pleadings.  Toledo,  St.  L.  &> 
K.  C.  R.  Co.  V.  Cliite,  45  Am.  &-  Eng.  A'.  Cas. 
150,  135  ///.  41,  25  A'.  E.  Rep.  846  ;  re%>ersing 
31  ///.  ///'/.  563. 

Where  the  .^ction  is  for  injury  resulting 
from  the  negligent  manner  in  which  a  rail- 
road was  operated,  an  instruction  that 
payment  for  right  of  way  included  compen- 
sation for  any  loss  resulting  from  the 
proper  and  careful  operation  of  the  road 
through  plaintiff's  premises  is  properly 
refused.     Siossen  v.  Burlington,  C.  li.  &»  N. 
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H.  Co.,  (Imva)  7  Am.  &*  Euf.  A".  Cas.  $09. 
10  iV.  If.  Ktp.  860 ;  rivcrsid  in  11  Am. 
irs  En^-.  A'.  Cas.  67,  60  /<wf<i  215,  14  A^.  fF. 
/iV/>.  244. 

When  the  petition  charges  negligence  as 
the  plaintilT's  ground  of  action,  and  there  it 
no  question  of  unskilfulncss  on  the  part  of 
defendant  raised  liy  either  the  petition  or 
phiintilf's  evidence,  piaintiti  is  not  entitled 
to  an  instruction  as  to  the  effect  of  unskil- 
fulni'ss  on  tiie  i)art  of  defendunt.  //<•//  v. 
Haiiiii/iiil  *•  .SV.  /.  A'.  Co.,  4  Am.  &*  Eng.  li. 
Cas.  580.  72  .l/t>.  50. 

An  instruction  that  tlic  jury  must  believe 
from  a  preponderance  of  the  testimony  tiiut 
plaintilf '9  injuries  were  caused  i)y  the  wrong- 
ful acts  of  defendant's  servants  whicli  were 
witliin  the  scope  of  their  autliority  is  prop- 
erly refused,  where  no  issue  as  to  acts  com- 
plained of  beinj;  in  the  scope  of  the  servants' 
authority  is  presented  by  either  the  plead- 
in^js  or  the  evidence.  Mackin  v.  People's 
St.  A'„  /:.  A.  &•  P.  Co.,  45  Mo.  App.  82. 

I'laintilT  did  not  claim  on  the  trial  any 
liability  on  defendant's  part  because  of  a 
failure  to  ring  the  bell  or  blow  the  whistle 
on  an  approaching  train,  but  the  ground 
of  liability  was  the  alleged  mismanagement 
of  gates.  Before  the  trial  the  provision  of 
N.  Y.  Act  of  1854,  oh.  282,  §  7,  requiring  the 
bell  to  be  rung  or  whistle  sounded  upon  a 
locomotive  approaching  a  highway  crossing, 
had  been  re|)ealed.  (Ch.  593,  Laws  of  1886.) 
Defendant's  counsel  requested  the  court  to 
charge  that  it  was  not  boimd  as  matter  of 
law  to  ring  the  bell  or  blow  the  whistle. 
This  request  was  refused.  Held,  no  error, 
as  it  had  no  bearing  ujion  the  issue.  Kane 
V.  New  York,  N.  H.  &•  H.  A'.  Co.,  132  A^.  V. 
160,  30  A'.  /•:.  Rep.  256,  43  A'.  Y.  S.  A'.  494; 
aftrmiiif;  56  ////«  648.  mem.,  31  A'.  Y.  S.  R. 
741,9  A'.  Y.  .SV///).  879.  — DlSTINGUISHEO  IN 
Peirie  v.  New  York  C.  &  H.  R.  R.  Co  , 
49  N.  Y.  S.  R.  279.  66  Hun  282,  21  N.  Y. 
Siipp.  159. 

1«5.  because  iiiuliily  limiting 

the  iHsiie  or  iiiquiry.  —  There  being 
some  proof  tending  to  sustain  the  allega- 
tions of  a  complaint  that  there  were  defects 
in  a  switch,  causing  the  injury,  as  well  as  in 
another  part  of  a  track,  charges  confining 
the  inquiry  of  the  jury  to  the  unsafe  condi- 
tion of  the  switch  alone  are  properly  re- 
fused. Kansas  City,  M.  &*  B.  R.  Co.  v. 
Wtbb,  97  Ala.  157,  1 1  So.  Rep.  888. 

In  such  case  charges  which  separately 
assert  that  defendant  is  not  liable  for  the 


negligence  of  its  road  master,  nor  that  of 
its  section  foreman,  arc  properly  refused, 
when  the  evidence  tends  to  show  that  these 
oflicials  were  charged  by  defendant  with 
performance  of  duties  in  keeping  its  track 
in  good  condition.  Kansas  City,  M.  »S^  B. 
R,  Co.  V,  Webb,  y7  Ala.  157.  11  So.  Rep.  888- 

III  an  action  for  a  personal  injury,  caused 
by  various  alleged  arts  of  negligence,  an  in- 
struction which  practically  wilhdtaws  from 
the  jury  the  grounds  of  recovery  alleged  in 
several  of  the  counts  of  the  declaration  is 
erroneous,  and  properly  refused,  lilgin,  J. 
(S-  E.  R.  Co.  V.  Raymond,  148  ///.  341,  35  iW, 
E.  Rep.  729. 

Defendant,  in  its  answer  and  upon  the 
trial,  having  justified  the  action  of  its  em- 
ploye, in  seizing  plaintitT  in  order  to  prevent 
him  from  boarding  a  train,  exclusively  upon 
the  ground  that  such  action  was  taken  for 
the  safety  of  plaintilf,  in  view  of  the  facts 
that  he  was  into.xicated  and  that  the  train 
was  already  in  motion,  the  court  |)roperly 
refused  to  instruct  the  jury  that  defendant 
had  a  right  to  exclude  piaintiti  from  the 
train  on  the  ground  that  he  was  an  unfit 
passenger  because  of  his  intoxication,  as 
not  being  applicable  to  the  issues  tendered 
by  the  answer.  Jlatroldv.  U'lnoiia  &*  St. 
P.  R.  Co.,  47  Minn.  17,  49  A^.   IV.  Rep.  389. 

A  charge  that  would  tend  to  limit  a  re- 
covery for  all  injuries  received  to  a  recovery 
for  only  a  part  of  the  injuries  made  the  basis 
of  the  claim  is  properly  refused,  as  it  makes 
the  cap;»city  for  labor  at  the  time  of  the  in- 
jury the  standard  by  which  a  life's  labor  is 
to  be  estimated.  Houston  &*  T.  C.  R.  Co. 
V.  lioe/im,  9  Am.  &^  En^.  R.  Cas.  366,  57 
Tex.  152. 

It  is  not  error  to  refuse  a  charge  which, 
though  abstractly  correct,  would  tend  to 
eliminate  from  the  consideration  of  the  jury 
matters  necessarily  connected  with  its  sub- 
ject-matter, and  proper  to  be  considered  in 
determining  the  right  to  recover,  when  in 
the  general  charge  al  eady  given  the  jury 
has  been  properly  instructed.  Missouri 
Pac.  R.  Co.  V.  Cornwall,  70  Tex.  611,  8  .9. 
W.  Rep.  312. 

When  an  employe  sues  to  recover  for  per- 
sonal injuries  caused  hy  the  explosion  of  a 
boiler,  an  instruction  asked  for  by  the  de- 
fendant to  the  effect  that  the  incompetency 
of  the  engineer  in  charge  of  the  boiler  could 
not  be  proved  by  one  single  act  of  negli- 
gence is  properly  refused,  as  not  applicable 
to  the  facts  of  the  case,  where  there  was 
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evidence  tending  to  show  his  entire  want  of 
experience  as  an  engineer,  and  that  his 
avocation  was  that  of  a  bridge  carpenter. 
Kast  Lin*  &'  A\  A',  li.  Co.  v.  Scott,  71  Ttx. 
703,  10  S.  VV.  Rip.  99.  298. 

1<»6.  liocaiiso   einplinHizing  a 

purticiilur  pliabc  of  the  <;uHe.  —  It  is 
proper  for  the  court  to  refuse  instructions 
whiclj  cull  from  '.he  body  of  conflicting  evi- 
denre  special  fea-.i:r-es  that  may  be  favorable 
to  the  one  iitigunt  or  the  other,  and  the 
weight  ov  which  would  be  emphasized  by 
such  instructions.  Gulf,  C.  &*  S.  F.  K.  Co, 
\.  Shear tr,  i  Tex.  Civ.  App.  343.  21  S,  W, 

A*p.  133. 

The  jury  should  be  instructed  upon  all 
questions  (airly  in  the  case,  but  it  is  not 
error  to  refuse  to  emphasize  any  particular 
phase  of  the  case  in  favor  of  either  party. 
Watson  V.  Milwaukee  &*  M.  R,  Co.,  10  Am, 
&*  En)^.  R,  Cas.  '68,  57  Wis.  332,  15  N,  W. 
Rep.  468. 

107. because  not  Hupportcd  by 

evidence.— When  the  evidence  does  not 
show  thiit  a  train  was  running  faster  over  a 
curve  than  its  usual  rate  of  speed  over 
curves,  or  indicate  that  the  train  ran  over 
the  curve  with  the  same  speed  as  over  a 
8trai;^'ht  road,  the  court  will  refuse  to  in- 
struct the  jury  that  it  was  the  duty  of  the 
conductor  to  slacken  its  speed  at  the  curve. 
Wright  V.  Georgia  R.  (r*  B.  Co.,  34  Ga.  330. 
— AiM'KovED  IN  Woolfolk  V.  Macon  &  A. 
R.  Co.,  56  iia.  457. 

An  instruction  that  a  company  has 
omitted  a  duty  in  maintaining  crossings 
and  approaclies  to  its  road  is  properly  re- 
fused, when  there  is  10  evidence  tending 
to  show  that  the  H^-fecl  by  which  it  is 
claimed  the  injury  was  occisioiied  was  on 
the  rii^ht  of  way.  Si/itniift  v.  Chicago  &•  A'. 
ir.  A'.  Co.,  83  ///.  405. 

It  is  not  error  to  refuse  to  instruct  the 
jury  that  plaintiiT  cannot  recover  by  reason 
of  tho  iaci  that  he  was  trying  to  make 
a  couplinj,'  without  the  use  of  a  safety 
coupler,  which  he  w.ns  required  to  use  by 
the  rules  c'  the  company,  where  there 
is  no  evidence  that  the  injury  was  caused 
or  contributed  to  on  account  of  a  failure  to 
use  a  safety  coupler.  Wabash  &*  W.  R.  Co. 
V.  .\rorgan,  132  Ind.  430,  31  A'.  E,  Rep,  661, 
32  .\'.  E,  Rep.  85. 

In  an  action  of  trespass,  where  the  defense 
is  a  public  right  of  way  by  prescription  ovtr 
a  railroad,  a  rf^quest  for  an  instruction  that 
the  proved  o:  admitted  acts  of  the  company 


in  putting  up  fences  on  either  side  of  the 
railroad  would  prevent  the  use  of  tht  way 
being  continuous  is  properly  refusea,  no 
such  acts  being  admitted,  and  it  being  a 
question  for  the  jury  as  to  what  acts  were 
proved.  Weld  v.  Brooks,  153  Mass,  297,  25 
N,  E.  Rep,  719. 

Plaintiff  was  driving  on  a  street-car  track 
in  front  of  a  car,  and  was  injured  by  a  col- 
lision as  he  was  attempting  to  leave  the 
track  on  the  left-hand  side.  He  testified 
that  another  car  was  passing  on  the  left- 
hand  side,  and  he  waited  for  it  to  pass 
before  leaving  the  track,  as  there  was  not 
room  enough  ior  him  to  turn  out  on  the 
right-hand  side.  Held,  that  a  request  for 
an  instruction  that  the  presumption  was 
that  the  condition  of  the  road  on  the  right- 
hand  side  was  suthcient  to  enable  him  to 
turn  to  the  right  was  properly  refused. 
Quinn  v.  Atlantic  Ave.  R.  Co,,  12  N.  V. 
Stipp.  223,  34  A',  y.  S.  R.  801 ;  affirmed  in 
134  A'.  K.  611,  mem.,  45  A^.  Y.  S,  R,  935, 
mem.,  31  N,  E,  Rep.  629,  mem. 

108.  or  coutrnry  to  evidence. 

— It  is  not  error  to  refuse  a  charge  assert- 
ing that  a  track  was  properly  constructed, 
when  there  is  evidence  tending  to  show 
that  it  was  not  properly  constructed.  Kan- 
sas City,  M.  &*  R.  R,  Co.  v.  Webb,  97  Ala. 
I  $7,  II  So,  Rep.8&8. 

The  evidence  showed  that  just  before  the 
casualty  plaintiff  had  either  put  on  or  let 
off  a  brake,  but  did  not  show  which  was 
done  ;  instructions  requested  to  the  effect 
that  the  proof  did  not  show  that  plaintiff 
was  in  the  discharge  of  his  duties  at  the 
time,  as  was  averred  in  the  complaint,  were 
properly  refused.  Kansas  City,  At.  &■*  /{.  R. 
Co.  v.  liurton,  97  Ala.  240.  12  So.  Rep.  88. 

There  being  evidence  from  which  the 
jury  might  infer  that  a  car  was  left  danger- 
ously : :.ar  the  adjacent  track  by  the  negli- 
gence of  a  yardmaster,  he  having  control 
of  the  cars  and  being  charged  with  the  duty 
of  seeing  that  the  tracks  were  clear,  a  request 
for  instructions  that  there  was  no  evidence 
of  negligence  on  the  part  of  the  yardmas- 
ter was  proptily  refused.  Kansas  City,  M. 
&•  II.  R.  Co.  v.  liurton,  97  ^lla.  240,  12  So. 
Rep.  88. 

Where  the  evidence  sl,ows  that  a  boy 
was  under  fourteen  years  of  age,  a  charge 
which  assumes  him  to  bo  of  the  age  of 
fourteen  is  properly  refused.  Georgia  Mid- 
land &*  G.  R.  Co.  V.  Evans,  87  Ga,  673,  13 
S.  E,  Rep,  580. 
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Where  there  is  proof,  in  an  action  against 
two  railway  companies,  that  an  agent,  guilty 
of  nefjIiBcnce,  was  employed  and  paid  by 
both  companies,  and  operated  a  semaphore 
or  sif,'nal  in  the  interest  or  service  of  both 
( c)in|>aiiies,  it  is  proper  to  refuse  an  instruc- 
M.iii  that  such  a^ent  was  not  tlie  agent  of 
one  of  tlie  companies,  but  was  agent  of  the 
other  company.  Chicago  &»  N.  W.  K,  Co. 
V.  Siiuler.  38  Am.  &*  Eng.  K.  Cas.  1 88,  128 
hi.  65 5.  21  A'.  E.  Rep.  520. 

In  an  action  in  which  the  injuries  com- 
,)!uine(l  of  were  caused  by  plaintiff  being 
thrown  from  his  seat,  and  against  the  stove 
in  the  car,  hurting  his  nose  and,  as  he 
claimed,  causing  catarrh,  an  instruction 
tiiat  there  is  not  sufficient  evidence  to  war- 
rant the  jury  in  finding  that  plaintitT's 
catarrh  was  caused  by  the  injury  complained 
of  is  properly  refused, when  plaintiff  has  testi- 
fied tiiat  the  injury  was  followed  by  catarrh 
and  that  he  had  no  catarrh  before,  and  the 
medical  testimony  tends  to  show  that  the 
injury  might  produce  catarrh.  Qiuukenbush 
V.  Chicago  &*  i\'.  ir.  N.  Co.,  34  Am,  &»  Eng. 
A'.  Cas.  S45. 73  /'W»«  4S8,  3S  A'.  II'.  lUp.  523. 

The  evidence  showed  that  an  engineer 
had  been  in  defendant's  service  five  or  six 
years,  and  that  plai  itiff  had  but  a  slight  ac- 
qiaintance  with  him,  having  made  but  one 
trip  as  brakeman  with  him  before  the  acci 
(lent.  The  court  refused  to  instruct  the 
jury  that  "  if  plaintilT  had  equal  means  of 
knowledge  with  defendant  in  ascertaining 
the  alleged  incompetence  of  tlie  engineer, 
then  ])laintiff  was  not  entitled  to  recover." 
}lthl,  that  the  instruction  was  rightly  re- 
fused. Williams  v.  Missouri  Vac.  K.  Co., 
io(>  Afo.  475,  18  i".  rj-'.  Jiep.  1098. 

Plaintill's  intL'stafe  became  entangled  in 
a  j;uy  rope  of  an  engine  and  he  was  hoisted 
several  feet  high,  and  a  boy  about  si-aeen 
\eais  of  a^e,  wlio  had  been  left  in  charge  of 
tin-  ii(;inc  during  the  engineer's  temporary 
ahseiuc.  let  him  down  so  that  he  fell  and 
was  injured.  Held,  that  it  was  not  error  in 
tlie  conn  to  refuse  to  charge  at  defendant's 
ro(iuest  that  "  if  no  notice  was  given  to,  or 
reccivod  by,  an  olficer  of  defendant  respon- 
sil)le  for  its  general  conduct,  that  the  boy 
was  running  the  engine,  plaintilT  could  not 
recover, "  inasmuch  as  there  was  some  proof 
tending  to  estjiblish  the  fact  of  such  notice. 
Swttnty  v.  New  York  Steam  Co.,zt,  N.  V. 
S.  A'.  598,  6  A^.  V.  Supp.  528 ;  affirmed  in 
117  N,  Y.  641,  mim.,  22  i\!.  E.  Rep.  1131, 
mim.,  27  A'.  Y.  S.  K.  977.  num. 


A  passenger  afflicted  with  rheumatism 
was  thrown  from  his  seat  by  a  collision  of 
trains,  and  his  thigh  bone  broken.  In  ac> 
tion  for  damages  the  company's  counsel 
asked  that  the  jury  be  instructed  that, 
though  they  believed  plaintitT  was  injured 
as  complained  of,  yet  he  could  not  recover  if 
they  believed  that  he  was  in  such  an  infirm 
state  as  would  have  prevented  a  prudent 
man  from  taking  the  risk  of  travel,  and  but 
for  which  state  he  would  not  have  received 
the  injury.  Held,  that  the  instruction  was 
properly  refused,  because  inconsistent  with 
both  the  evidence  and  the  law.  Shenandoah 
Valley  R.  Co.  v.  Moose,  83  \'a.  827,  3  S.  E, 
Rep.  796.— APPi.vlN(i  Heading  City  Pass.  R. 
Co.  V.  Eckert,  2  Cent.  Rep.  791.  yuOTINO 
Thirteenth  &  F.  St.  Pass.  K.  Co.  v.  iioudron, 
92  Pa.  St.  475.  Reviewing  Sawyer  v. 
Dulany,  30  Tex.  479. 

In  a  suit  for  personal  injury,  a  charge 
that  "  defendant  had  the  right  to  use  its 
own  track,  and  its  servants  managing  its 
train  would  have  the  right  to  presume,  if 
its  track  was  clear,  that  it  would  remain 
so ;  and  if  its  servants  saw  plaintitT  driv- 
ing his  team  towards  the  crossing  over 
its  track  they  had  the  right  to  act  on  the 
)jresumptlon  that  he  would  not  drive  his 
team  on  to  its  track  or  in  contact  with  its 
train,  or  in  dargerci:  ^uximity  to  it ;  and 
if  you  believe  from  iho  evidence  that  plain- 
tifif  was  not  on  the  track  that  defendant's 
engine  occupied,  and  that  his  injury,  if  any, 
was  occasioned  by  his  driving  his  team  up 
to  or  against  defendant's  train,  by  reason  of 
which  his  horses,  or  one  of  them,  took 
fright  and  ran  otT,  and  occasioned  such  in> 
jury,  then  your  verdict  should  be  for  the 
defendant,"  was  correctly  refused,  the  evi- 
dence showing  that  the  engineer  running 
the  train  was  guilty  of  negligence.  Te.tras 
&-  /'.  A".  Co.  v.  /.ori-ry,  61   7V.r.  149. 

100.  — —  Im><>hii.s«>  invading:  the 
|trovinc<>  «1"  tlie  Jury.  —  An  instruction 
telling  the  jury,  as  a  matter  of  law,  that  an 
ordinary  switchman's  lantern,  giving  forth 
a  white  li^ht,  is  a  sulficienl  compliance 
with  a  city  ordinance  re(]uirinK  "a  brilliant 
and  conspicuous  light  on  the  forward  end 
of  each  locomo.ive."  etc..  is  properly  refused, 
as  taking  iiom  the  jury  an  important  fact 
which  it  is  their  province  to  find  from  the 
evidence.  Pennsylvania  Co.  v  Conlan,  6 
Atn.  &*  Eng.  R.  Cas.  243,  loi  ///.  93. 

Defendant  asked  the  court  to  instruct 
that  if  the  jury"  believe,  from  the  evidence. 
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that  the  plaintiff,  at  the  time  he  sustained 
the  injury,  was  so  attrarted  in  a  different 
diiection  tliat  the  noise  of  tiie  l)ell  or  the 
whistle  would  not  have  attracted  him,  or 
that  tlie  wind  was  so  stroiij;  that  he  would 
not  likely  have  heard  it  in  his  tln-n  state  of 
niiM'l,  then  the  laihire  to  riiij;  or  whistle 
Would  not  \h:  surli  in-(^lij,'fii(;«;  as  would  cn- 
ahle  plaintill  to  rei  over  lor  such  failure." 
//»■/(/,  proprrly  icfnscd,  as  arf,'uinentative, 
ami  invading  ihi-  piuviucc  of  tiie  jury,  and 
wronj;  in  sulist.iiu  e.  'J\>lt(io,St.  /,  6^  A'.  (.'. 
K.  Co.  V.  CliHi-,  45  Ain.  Ci-*  A>v-  /'•  *-'''■ 
150, 1 J5  ///.  41,  25  .\'.  A',  liip.  846  ;  >\-versin^ 

it  IS  iiotciior  to  refuse  an  instruction 
tliat  a  railroad  cor|i(jratu)n  is  entitle?!  to  the 
same  protection  under  the  l.iw  as  individual 
liliiiaiits,  where  it  does  not  a|)peMr  that 
iheie  was  am  n  ason  to  distrust  the  iiiten- 
rity  of  the  jury,  or  to  impute  i)artiality  or 
prejudice  to  them.  Cfiitial  Utattih  I'.  J'. 
A',  ti'.  V.  .Ifhhra's,  41  Kan.  370,  21  I'lir. 
Kfp.  -7''- 

In  an  action  for  personal  injuries,  a  refu- 
sal to  rule  thai  u  pi  111  the  w  hole  evidence  plaiii' 
till  is  entitled  to  recover  is  correct,  where 
it  IS  a  (luesiKiii  for  the  jury  whether  |)lain- 
till  was  in  the  exeicisc  of  due  care,  and 
there  is  evidence  of  iu-(;lij;ence  comi)etent 
to  1)0  suhmitledlo  llu'iii.  Sxuetits.  Uoslonis^ 
A.  l\.  Co  .  156  .l/,»M,  2^.\,  31  A'.  /.".  lup.  2</i. 

.■\  refusal  to  j,'ive  special  cliarj;es,  specify- 
in'',  certain  acts  of  a  |>ersoii  siiiii^  for  dam- 
ages for  person.il  m juries  as  constituting; 
ne^;li):eiice  (in  ins  ])art,  or  cliai|;inf{  him  with 
s|ieci.il  duties  in  apjiii  aching; a  ra i I w.iy  cross- 
ing, IS  not  error.  Such  a  charj;e  em  roaches 
on  the  priivince  of  the  jury,  //iiiv  O^  /'. 
I\.  Co.  V.  il' I  in; fit,  23  Am.  &*  l'!i;.  A',  C'li.v. 
304,  ^2  7>.t.  515. 

170.  iM-eiiMsr  lii.viii^  «lo\vii  iiii- 

l»ro|H>r  riiU's  as  to  «liiiiin({«'s.  -Where 
'hi'  (oiirt  propel ly  rhar^ex  mi  im  measure 
of  dama^jcs  and  the  cha'  uter  of  tlic  ele- 
meiiis  j;(jini;  to  m.iki-  up  the  dama^'es,  there 
is  no  error  in  refusinfi  a  long  r«')uesr  to 
charge, containinp  an  elaborate  enumeration 
of  the  elements  wIik  h  dc  or  do  not  nu'.ke 
up  the  sum  of  (lamai;es,  or  to  enumerate  a 
multitude  of  such  elements  of  damage  as 
may  be  considered  or  rejected  by  the  jury. 
Afityo),  «■/<■.,  of  Mil  con  v.  ILtriis,  ;$  (/,/.  761. 

Where  a  suit  is  to  recover  only  compen- 
satory damages,  the  court  having  instructed 
the  jury  that  they  would  I'ind  such  actual 
damages  as  the  evidence  showed  plaintiff  to 


have  sustained,  and  set  out  the  several  rea- 
sons, or  grounds,  for  '<rhich  damages  might 
be  found,  none  of  these  grounds  being 
punitory  in  character,  an  instruction  that 
"  You  will  allow  only  damages  by  way  of 
compensation,  and  nothing  for  punishing 
the  defendant,"  is  properly  refused,  /lotts- 
ton  &*  T.  C.  A'.  Co.  V.  Hoehm,  9  Am.  &*  Eni^. 
R.  Cas.  360,  57  Tex.  152. 

Where  there  is  no  evidence  as  to  the 
value  of  the  use  of  goods  lost  by  a  carrier, 
and  a  recjuested  charge  also  embodies  a  rule 
restricting  and  limiting  the  right  of  plain- 
tiff to  recover  the  value  of  the  goods,  with- 
.iiit  expl. lining  how  such  value  is  to  be  as- 
certained, the  <:liaige  is  correctly  refused. 
<;«//,  C.  €r^  S.  /■.  A'.  C'<'.  V.  ClarJ:.  (Te.v.)  18 

171.  It4>«|ii«>,s|.s  to  4>li)ii'(r4>  an  to 
|»ro.\iiiiat«>  «-niiH«>.  It  appearing  that  an 
injury  occurred  because  a  company  violated 
the  law  in  running  its  train  to  and  over  a 
crossing  in  an  illegal  manner,  it  is  not  error 
for  the  court  to  refuse  to  charge  the  jury 
that,  to  make  the  company  liable,  the  fail- 
ure to  comjjly  with  the  law  must  operate  as 
a  cause  of  the  injury,  and  if  the  injury 
would  not  have  occurred  but  for  sue  h  viola- 
tion of  law,  then  the  ciuni)any  v,;>nid  be 
liable,  otherwise  it  would  not.  A'/j.v/  T-tin,, 
V.  &•  (J.  A".  Co.  V.  WarmaiJi-,  86  (/<i.  351,  12 

.V.  /•;.  h\-f>.  .S13. 

Rule  as  to  proximate  cause  where  a  liursc 
becomes  frightened  on  crossing  a  track,  but 
beconu's  unmanageable  by  nason  of  a  rein 
breaking,  see  riitiiuui  v.  AV:<'  )'ork  C.  S^  //. 
A".  A'.  Co.,  47  ////;/  43<j.  14  A'.  I'.  S.  A.  329. 

Where  the  court  has  already  given  to  the 
jury,  in  general  language,  the  correct  rule 
as  to  negligence,  it  is  not  error  to  refuse  to 
give  ,ui  instriK  tion  which  is  moic  S|)ecilic  as 
to  the  "proximate  and  ellicient  cause"  of 
the  injury.  .Murray  v.  liulf,  C.  »L~  S.  /•".  A'. 
Co.,  38  Am.  &'  A'wj,'.  A'.  ((/,..  177,  73  7>.i.  2, 
n  .s.  ir  AV/.  i25.-yt;()iiN(;  International 
k  (i    N.  K.  Co.  7'.  Ormond,  64  Tex.  .;X(). 

I  7li.  I'ra.viTs  relative  to  i*«>ii|MM'tivo 
\v<>i)rlit  of  positive  anil  iM>f;ntiv4' ten- 
tlinoiiy.— A  <  h.irge  to  the  jury  as  to  the 
weight  of  positive  as  compared  with  nega- 
tive testimony,  not  predicating  equal  credi- 
bility and  means  of  knowledge  on  the  [)urt 
of  the  witnesses,  is  properly  refused.  Knsley 
A'.  Co.  v.  Chnvning,  50  Am.  <&-  Eng.  R,  Cas. 
46,  93  Ala.  24,  9  So.  I<ef>.  458. 

Where  the  testimony  as  to  whether  a 
wliistlc  was  sounded  by  an  engineer  is  con- 
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flicting,  it  is  not  error  for  the  court  to  re- 
fuse to  instruct  that  the  positive  testimony 
of  a  witness  who  says  he  heard  the  whistle 
blow  is  entitled  to  more  weight  than  the 
nci;ative  testimony  of  a  witness  who  says  he 
did  not  hear  it.  Si'd/ey  v.  Ratliffe,  37  Am. 
Cr*  Kth  .;.  Cas.  295.  50  Ark.  477,  8  S.  W. 
AV/t.  086. 

An  instruction  that  the  afTirmative  testi- 
mony of  witnesses  that  the  bell  of  a  loco- 
motive engine  was  rung  at  a  given  time  and 
place  is  of  it  't  force  and  entitled  to 
more  weight  ilian  the  testimony  of  witnesses 
of  no  greater  credibility,  and  wht)  had  no  bet- 
ter opportunity  of  hearing,  that  the  bell  was 
not  rung,  or  that  they  did  not  hear  it  ring, 
and  ih  !-  '..i;!  ^  such  circumstances  the  jury 
should  ..V  ,'  eater  weight  to  such  athrma- 
tive  testimony  than  to  the  negative,  is  prop- 
erly refused.  Louisville,  N.  A.  5-  C,  P 
Co.  V.  Sliirts,  19  Am.  &*  Kng.  A'.  Cas.  387, 
108///.  617. 

A  refusal  to  charge  the  jury  that  the  evi- 
dence of  plaintitl  in  regard  to  sounding  the 
whistle  ami  ringing  the  bell  of  a  locomotive 
was  of  a  neg  /e  character,  while  that  of 
defendant  was  positive,  and  that  the  law 
esteems  the  latter  class  of  evidence  more 
highly  and  of  more  value  than  the  former, 
was  not  error  because  it  ignored  all  modi- 
fying circumstances  and  assumed  that  there 
was  no  positive  evidence  of  tiie  alleged  sig- 
nal given  in  behalf  of  plamtifl,  whereas  it 
a[>pears  that  positive  testimony  with  refer- 
ence thereto  had  been  offered  by  him. 
A'iifistxs  City,  /•'/.  S.  &*  (/'.  A'.  (•,..  V.  Lii»f,  23 
Am.  6-  Eutr.  A'.  Cas.  237.  33  /C,i».  702,  7  />,u: 
l<*p.  587. 

I'M.  l{<M|iioHtM  to  cliarifo  on  <|Iiom- 
fioiiH  of  iiog:lig:«Mi<'<>  or  <lii«  «'iir«. — 
All  in.struction,  in  an  action  for  personal 
injuries,  that  there  is  no  evidence  that  de- 
femiaiil  w.is  guilty  of  "corporate  negli- 
gence "  i^  properly  refused,  since  wIkmi  the 
injured  jicrson  is  a  third  party,  and  not  an 
cmplnvi'  of  the  ( ompaiiy.  the  negligence  of 
any  m^;(  i  is  the  npfrli^oiice  of  iliedimpany. 
Kmsai  City.  .]/.  C-^  /{.  A'.  Co.  v.  I'/ulUps.  98 
AU.  15.;,  1 1. So.  Rep.  65. 

There  is  no  error  in  refusing  to  charge 
that  "  if  to  do  the  freight  business  it  was 
necessary  to  use  a  pair  of  short  'skids'  for 
the  hauling  of  freight,  and  it  was  necessary 
lor  tiie  proper  hamlling  of  freight  to  keep 
the  'skids'  between  the  main  .nnd  side 
tracks,  and  the'SKi.ls'  were  kept  for  such 
purpose  in  a  usual  and  customary  place 
8  D.  H.  |)._6 


plaintiff  cannot  recover."  If  the  injury 
resulted  from  the  carelessness  and  negli« 
gence  of  defendant's  agents  in  leaving  these 
"  skids  "  on  the  roadway,  it  could  make  no 
difference  whether  such  negligence  had  be- 
come usual  or  customary.  Central  R.  Co, 
V.  DeBray,  71  Ga.  406. 

In  an  action  to  recover  for  injuries  sui« 
tained  by  plaintiff  in  attempting  to  pass  be- 
tween the  cars  of  defendant  while  a.  trc.in 
was  being  made  up  on  the  street,  a  prayer 
that  plaintiff  could  not  recover  if  the  jury 
believed  that  defendant  left  open  spaces 
between  the  cars  at  all  the  regular  crossings 
of  the  street,  and  that  the  accident  did  not 
happen  at  a  regular  crossing,  is  objection- 
able in  that  it  ignores  all  the  circumstances 
tending  to  prove  negligence  on  the  part  of 
defendant,  and  would  have  precluded  plain- 
tiff's right  of  recovery,  though  his  injuries 
had  been  occasioned  by  the  grossest  negli- 
gence of  defendant,  provided  they  were 
inflicted  at  a  place  other  than  i;  regular 
crossing.  Haltimort  <S~»  O.  R.  Co.  w  Fitz- 
patrick,  35  MJ.  32. 

Where  the  evidence  of  a  witness  iOr  the 
defense  in  an  action  for  negligence  is  .lOt  so 
specific  and  certain  as  necessarily  to  estab- 
lish, as  matter  of  law,  either  that  defendant 
was  not,  or  that  ,.-laintitT  was,  guilty  of  negli- 
gence, a  refusa!  of  the  court  to  charge  that 
if  they  believe  the  testimony  of  the  witness 
they  must  find  f  jr  defendant  is  not  error. 
Dolan  v.  Delaware  &*  H.  Canal  Cj.,  71 
TV.  V.  285. 

In  an  action  against  a  common  carrier,  a 
reciuest  by  defendant  to  charge  "  that  the 
farts  disprove  negligence  on  the  part  of  the 
defemlant  "  is  properly  denied  :  (i)  because 
it  undertook  to  decide  a  question  of  fact; 
(2)  because  if  defendant  was  liable  as  at 
coujinon  law  no  question  of  negligence  was 
involved.  Hainhepg  v.  South  Carolina  R. 
Co.,  9  So.  Car.  61. 

As  the  statute  docs  not  require  the 
whistle  to  be  blown  or  the  l)ell  to  be  rung 
when  a  locomotive  approaches  a  place  where 
two  railroads  cross  each  other,  an  instruc- 
tion, in  an  action  to  recover  damages  for 
injuries  received  through  the  alleged  negli- 
gence of  a  railroad  engineer,  as  to  the  effect 
of  a  failure  to  do  so  is  properly  refused. 
</■«//.  C.  5-  S.  F.  R.  Co.  V.  York,  74  Tex. 
364,  12  S.  tr.  Rep.  68. 

It  is  not  error  to  refuse  a  charge  that  "  a 
higher  degree  of  care  is  required  of  train- 
men at  a  passenger  depot  than  at  a  stopping 
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place  for  water  only."  Galveston,  //.  5*  S. 
A.  K.  Co.  V.  Cooper,  2  Tex.  Civ.  App.  42.  20 
S.  \V.  Rep.  990 

In   an   acti(...   by  a  passenger  against  a 
carrier   and   a   third  person,   the  court   in- 
structed  the  jury  that   if   the   injury  was 
caused  by  tlie  negligence  of  both  defend- 
ants, the  jury  should  lind  against  both,  but 
if  that  of  one,  they  should  lind  against  him, 
and  refused  to  instruct  that  extraordinary 
care  was  rccjuircd  of  the  earner,  and  only 
ordinary  care  of  the  third    person.     Held, 
no  error  as  against  the  third  person.     New 
York,  P.  C"  N.  H.  Co.  V.  Coopi-r,  37  Am.  &* 
Eng.  R.   Cas.  33.  85  Va.  939,  9  ^^  A'.  Rep. 
321.    -  DisriNdiisHi.Nt;  Norfolk  &   W.    R. 
Co.  V.  l{uri;e,  .S4  \'a.  63. 

174.  lC«'i|ii«>sts  to  rliai'^v  an  to 
voiiti'ilMitor.v  ii«nlijfeiK"«'.  —  Where 
plaintilt,  who  testilies  in  his  own  behalf, 
does  not  ' .  stify  lh.it  he  acted  under  any  ex- 
cileinenl  when  iie  jumped  from  a  train,  and 
there  is  no  allegation  in  his  declaration 
on  the  subject,  it  is  not  error  to  refuse  to 
rive  a  charge  to  the  jury  based  upon  the 
i':gal  effect  of  such  exciteiiniit,  as  tending 
ts  -xcuse  what  might  otherwise  be  consid- 
er 1  1  a  rash  act.  C(>Ttnj[ti>n  v.  ll'rslttH  &* 
A.  R.  Co.,  34  Am.  &•  llti^.  R.  Cas.  469,  81 
(,..  27i,GS.  K.  Rfp.  593. 

Under  peculiar  ciicnnistances  going  to 
excusi-  plaintitT  from  taking  the  precau- 
tions usually  necessary  to  avoid  d.inger,  an 
instruction,  in  a  suit  to  recover  for  a  per- 
sonal injury  from  a  passing  train,  that  if 
plaintilf  knew  of  the  existence  of  the  track 
at  the  place  of  the  injury,  and  that  trains 
frf(]iHMUly  passed, and  couhl  have  looked  for 
an  I  seen,  or  have  listened  and  licard.  the 
ap|iroaching  train  before  going  upon  the 
track,  and  diti  not  thus  look  and  listen,  and 
if  by  reason  of  such  neglect  ho  failed  to  avoid 
the  injury,  then  verdict  should  be  for  defend- 
ant, may  he  pri)j)erly  refused,  although  or- 
dinarily such  an  instruction  should  be  given. 
J\-n>fiylTtifu\t  Co.  v.  Ruilil,  6  Am.  <S-«  Kfif;. 
R.  I'.jt.  ',0.  'oo  ///.  603. 

l>ef<Mi(!ant  asked  the  court  to  instruct  the 
jury  that  if  a  certain  witness  attempted  to 
prevent  plaintilT  from  crossing  in  time  to 
avoid  the  injury,  then  there  coidd  be  no 
recovery.  Held,  properly  refused,  as  ignor- 
ing the  (|uestion  whether  plaintiff  had  nr)tice 
or  knowledge  of  such  attempr.  C/itnt^o, 
R.  I.  C"  r.  R.  Co.  v.  Clouf;/i.  134  ///  58*.."  25 
A'.  E.  Rfp.  r/,4.  2Q  A'.  /•;.  Rep.  184;  nfirm- 
»'»ig  33  HI'  ^PP-  1-29- 


Defendant  asked  this  instruction  :  "  The 
jury  are  instructed,  as  a  matter  of  law,  that 
under  the  evidence  in  this  case  the  plaintiff 
is  not  entitled  to  recover,  even  if  the  jury 
believe,  from  the  evidence,  that  the  flagman 
signaled  him  to  come  across  the  track,  and 
if  the  jury  also  believe,  from  the  eviilence. 
that  no  bell  was  rung  or  whistle  sounded, 
provided  the  jury  believe,  from  the  evidence, 
that  the  plaintiff  could,  by  looking  and 
listening,  have  discovered  the  approach  of 
the  train  in  season  to  avoid  the  accident 
complained  of."  Held,  properly  refused,  as 
it  dei)rived  plaintiff,  as  matter  of  law,  and 
wholly  regardless  of  the  surrounding  cir- 
cumslanc  s.of  the  right  to  place  any  reliance 
upon  the  ;;igna!s  given  by  the  ffagman. 
C .iiiigo,  R.  I.  <r*  P.  R.  Co.  V.  Clough,  134 
//..  586,  25  A'.  E.  Rfp.  664.  29  A'.  E.  Rep.  184  ; 
ajffirmini^  33  ///.  .Ipp.  129. 

A  re(juest  for  an  instruction  that  if  the 
jury  believed  it  to  be  the  duty  of  the  oper- 
ators of  the  trail)  to  slow  upas  it  appDached 
the  point  at  which  an  accident  I  a|  pene<!, 
then,  in  considering  the  question  of  con- 
tributory negligence,  they  should  understaiiii 
that  the  decedent  had  a  right  to  believe 
that  the  train  woidd  be  slowed  up.  and  to 
act  upon  such  belief,  unless  it  was  ap[)aieiil 
from  the  conduct  of  the  employes  that  tli' 
speed  wouhl  not  be  slackeneil,  was  piopeily 
refused,  such  instruction  being  well  calcu- 
lattil  to  mislead  the  jury.  aMi  Donald  v.  In- 
tetnational  &^  G.  JV.  R.  Co.,  55  Am.&*  Eug. 
R.  Cas.  2K0,  86  Te.x.  i,  20  .V.   W.  Rep.  847. 

175.  iiow  tli«^  rr4|ii<>,st  hIioiiWI  ho 
Kiv«>ii  ill  «*linr|;«^— When  a  hypothetical 
point  prays  for  instructions  upon  the  legal 
effect  of  certiiin  facts  therein  stated,  whiih 
arc  supported  l)v  evidence  in  the  case,  it  is 
error  to  answer  the  point  by  simpiv  submit- 
ting the  facts  to  the  'h^tei  minatloii  of  tlir 
jury  without  giving  them  any  inslrwctions 
as  CO  their  dvity  in  case  they  should  liinl 
the  facts  to  be  as  stated.  Ham  v.  Ih-la'.vate 
&^  II.  Canal  Co.,  142  Pa.  St.  617,  21  All 
Rfp.  1012. 

17(1.  .^lodil'yinK  (lie  priiycr,  when 
l»ro|M'r.-ln  an  action  against  a  company 
for  the  death  of  an  engineer,  caused  by  a 
I)rojecting  rock  falling  on  tiic  track,  the 
company  asked  the  court  to  instruct  the 
jurv  that  if  the  engineer  could,  by  ordinary 
care,  have  known  of  the  rock,  and  continued 
in  the  service  without  objection  or  notice 
to  the  company  to  remove  the  rock,  he 
assumed  all  risk  and  there  could  be  no  re- 


TRIAL,  176. 


covery  for  his  death,  after  he  knew  of  its 
condition.  Htld,  not  error  for  the  court  to 
modify  the  latter  part  of  the  instruction  so 
as  to  read,  "  after  he  icnew,  or  ought  to 
have  iinown,  of  its  condition. "  LittU  Rock 
&-  Ft.  S.  R.  Co.  V.  Vois,  (Ark:)  i8  S.  W. 
Rep.  172. 

In  such  case  the  company  further  asl^ed 
tlie  court  to  instinct  the  jury  that  if  the 
fill  of  the  rock  was  caused  by  rain  wash- 
in|{  and  saturating  the  earth  around  it,  then 
tiie  risk  was  one  of  the  hazards  assumed 
by  the  en|;ineer,  and  the  company  would 
not  be  liable.  Held,  not  error  for  the  court 
to  add  to  this  instruction  "  unless  defendant 
was  guilty  of  negligence  or  carelessness  in 
re>,'ard  to  the  rock."  Little  Rock  &*  It.  S. 
R.  Co.  V.  I'oss,  (Ark.)  18  S.   W.  .iV/.  172. 

In  such  case  a  further  instruction  was 
asked  by  the  company  to  the  elTcct  that  if 
the  track  was  straight  for  a  certain  distance 
before  reaching  the  obstructi(jn,  and  the 
obstruction  could  have  been  seen  at  that 
distance  and  the  train  checked  in  time  to 
avoid  th-  accident,  and  the  deceased  either 
failed  to  liscover  the  obstruction  or  to  re- 
sort to  the  necessary  pr<'cautit)ns  to  stop 
llie  train,  the  ci^mpany  could  not  l)e  held 
iialik".  HeU,  not  error  for  the  court  to 
modify  this  instruction  by  making  the  latter 
part  read  "  and  deceased,  from  negligence, 
failed  to  discover  the  obstruction,  or,  having 
iliscovered  it,  failed  to  resort  to  the  neces- 
sary precaution  to  stop  the  train,"  tliere 
coulil  be  no  recovery.  J.ilt/e  Rock  &•  I't. 
.V.  A'.  C'.;.  V.  Vos$,  {Ark.)  iS  S'.  W.  AV/'.  172. 

Ill  such  case  plaintill  claimed  that  the 
train  was  thrown  from  the  track  by  reason 
of  a  r(jck  having  fallen  fioni  the  mountain- 
side on  the  track,  but  there  was  some  evi- 
(leiue  tending  to  show  that  it  was  tlirown 
fiom  the  track  by  loose  earth  cast  on  the 
track  by  a  landsliile.  The  company  asked 
the  court  to  instruct  the  jury  that  if  the 
rock  dill  not  fall  on  the  track  that  if  tlie 
engine  was  thrown  therefrom  by  such  loose 
earth,  caused  by  recent  rains,  and  not  from 
any  f.iult  of  defendant— there  could  be  no 
recovery.  //fU.  not  error  for  the  court 
to  modify  the  instruction  so  as  to  exonerate 
tlie  conipany  if  the  jury  believed  that  the 
ti.iin  was  thrown  from  the  track  by  means 
of  the  loose  earth  "  irrespective  of  the 
rock."  /.////,'  hWk  A-  /••/.  A".  A'.  Co.  v.  l^oss, 
{A>k.)  18  .V.   fV.  Rep.  172. 

In  an  action  growing  out  of  negligence  of 
a  company  in  using  a  freight  car  with  a  de- 


fective coupling  apparatus,  the  court  was 
asked  to  instruct  the  jury  that  although 
they  believed,  from  the  evidence,  that  plain* 
tifl  (an  employe  whose  business  it  was  to 
couple  cars)  had  no  actual  knowledge  of  the 
defect  in  the  apparatus,  still  he  was  not 
thereby  excused  and  exempted  from  ordi- 
nary care  and  diligence  ;  and  tliat  if  they 
believed  that  plaintitl  so  far  contributed  by 
his  own  negligence  or  want  of  care  and 
caution  that,  but  for  such  negligence,  the 
injury  would  iioi  have  happened,  they 
should  llnd  for  defendant.  Held,  that  the 
instruction  was  faulty  in  seeming  to  import 
that  any  negligence,  even  if  slight,  on  the 
part  of  plaintill,  conirib'.;ting  to  the  injury, 
might  defeat  a  recovery,  and  ought  to  have 
been  (|ualified  by  the  word  "  ordinary,"  so 
as  to  read  that  plaintill  "so  far  contributed 
to  the  injury  by  his  own  negligence  or  want 
of  ordinary  care  and  caution."  Chicago, 
li.  &*  (J.  R.  Co.  V.  A~>ery,  17  Am.  <S<*  ling. 
R.  Cits.  649.  109  ///.  314;  oj/irming  10  ///, 
AJ>p.  210, 

An  instruction  that  a  master  is  not  re- 
sponsible for  an  injury  to  an  employe  for 
defects  in  cars,  c.uised  by  wear  and  tear, 
until  notified  of  such  defects,  or  has  had 
time  and  oppori unity  to  learn  of  S'.ich  de- 
fects, and  to  have  the  same  repaired,  was 
inodifi  d  by  adding  the  words  "or  such  de- 
fects shall  have  existed  for  such  a  length  of 
time  ;is  to  give  the  proj)er  authorities  op- 
portunity to  Icaiii  of  such  defect  in  the  due 
discharge  of  their  duties."  //<■/</,  that  there 
was  no  error  in  the  mollification,  it  being 
but  the  expression  of  the  idea  in  the  in- 
struction, as  drawn,  in  a  more  wordy  form. 
Cku.it^o,  li.  &^  (J.  R.  ( ','.  V,  Ai'ery,  17  Am. 
&*  Kng.  R.  Ciis.  649,  109  ///.  314;  aj/irniing 
10  ///.  -•///.  210. 

Defendan;  asked  .in  insiriiction  that  "  if 
the  jury  believe,  from  the  evi<lence.  that  ilie 
(lagiiian  on  the  crossing  did  not  tlag  plain- 
tilf  to  cross  the  tracks  at  all,  and  if  the  jury 
further  believe,  from  the  evidence,  that  he 
signaled  plaintill  not  to  cross,  then  the  jury 
are  instructed,  as  a  matter  of  law,  that 
plaintill  is  not  entitled  to  recover  in  this 
case,  even  if  the  jury  should  also  find,  from 
the  evidence,  that  the  gates  were  not  low- 
..red  on  the  crossing,  that  no  bell  was  rung 
or  whistle  sounded,  and  that  the  train  was 
moving  at  a  rate  of  speed  in  excess  of  that 
prescribed  by  the  ordinances  of  the  town." 
The  court  modified  the  same  by  inserting 
after  the  words  "  not  to  cross  '  the  wor.is 
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"  in  time  for  plaintiff,  by  the  exercise  of 
reasonable  care,  to  have  avoided  the  injury." 
Htld,  proper.  Chicago.  R.  I.  &*  P.  R.  Co. 
V.  Clough,  134  ///.  sSf),  25  A'.  E.  /\V/.  664,  29 
N.  E.  Rip.  184;  aj/irmiui;   33  ///.  App.  129. 

On  the  trial  of  an  action  for  a  personal 
injury  while  crossing  a  track  in  a  street,  de- 
fendant asked  ti.e  court  to  instruct  the  jury 
tliat  if  the  evidence  was  evenly  balanced,  or 
if  it  |irc|)'>n(leriite<l,  as  to  a  material  point, 
in  f.ivurof  the  (leiendant,  the  rinding  should 
be  not  K^'l^y-  which  the  court  modified  by 
striking  out  the  words  "as  to  a  material 
point,"  and  the  1  gave  it.  ////</,  that  under 
the  facts  the  instruction  was  properly  re- 
fused, as  re()uiring  too  much  proof  on  the 
part  of  plaintill.  C/ii,\igo,  R.  I.  &•  P.  R.  Co. 
V.  Cloui^/i,  134  ///.  586,  25  N.  E.  Rep.  664, 
29  A'.  A.  Rtp.  1 84  ;  iijjir/nhix  33  III.  A  pp.  129. 

Defendant  requested  the  court  to  instruct 
the  jury  that  it  was  plalntill's  duty  upon 
approaching  the  track  to  use  his  eyes  and 
ears  constantly.  Held,  proper  for  the  court 
to  ainemi  by  striking  out  the  wor(i"con- 
stiintly."  Kenney  v.  Hannibal  &*  St.  J.  R. 
Co.,  105  Mo.  270,  15  S.  IV.  Rep.  983,  16  S. 
ir.  Rep.  )r,yj. 

In  an  ac  tion  to  recover  for  personal  in- 
juries caused  by  negligence,  it  is  not  error 
to  refuse  defendant's  recpiest  to  charge 
that  "there  is  no  evidence  in  this  case 
which  shows  to  a  reasonable  cert.-iinty  that 
the  condition  of  the  plaintiff's  body,"  as  tes- 
tified to  by  a  certain  doctor,  "  was  caused 
by  the  accident,  "  and  charging  instead,  "  It 
is  for  y(ni  to  determine  from  the  evidence 
whether  they  [the  injuries]  were  or  were 
not  caused  by  tliis  accident."  Ihalh  v. 
Ih  oadivay  &>  S.  A.  R.  fo.,  39  A'.  F.  .V.  R.  378, 
27  y.  &^  S.  59:,  ?iiein.,  15  .X.  v.  Snf<p.  142; 
afTtrined  in  133  A'.  )'.  5:6,  nicin..  \o  A'.  K. 
Rep.  1 14S,  vtem.,  44  A'.   J'.  .V.  R.  (jji),  mt»i. 

177.  WIh'm  tlu>  r<M|iM'st  slioiilii  l»o 
KIv«'ii  vi'rbatini.— Where  tlie  chief  pres- 
sure of  the  case  was  upon  the  ipiestion 
whether  defendant,  in  consenting;  to  and 
autliorizinp  a  given  contract  made  with  ih^ 
consignee  by  (il.iintilT  in  behalf  of  both 
carriers,  for  tiie  transportation  of  certain 
freights,  at  a  special  reduced  rate,  over  .  heir 
respective  railwavs,  as  a  connected  and  con- 
tinuous line,  acted  11(1011  inf<irmatinn  derived 
from  plaintiff  tlu  the  contract  was  or  was 
to  be  limited  in  us  performance  to  a  certain 
portion  of  the  \ear,  a  written  request  by  de- 
fi  "dant  to  the  court  to  charge  the  jury  in 
appropriate  terms  (the  same  being  set  out 


in  the  request)  upon  that  specific  question 
should  have  been  complied  with.  The  in- 
structions should  have  been  given  in  the 
language  requested,  or  in  language  sub- 
stantially  c(]uivalcnt  thereto.  Georgia  R.S* 
li.  Co.  V.  Smith,  40  Am.  &*  Eng.  R.  Cas.  123, 
83  Git.  626,  »o  5.  E.  Rtp.  235. 

Defendant's  counsel  requested  the  court 
to  charge  that  it  was  negligence  on  the  part 
of  the  deceased  if  he  approached  the  cross- 
ing at  such  speed  as  to  be  unable  to  stop  or 
tuin  Ids  horses  aside  before  actually  going 
on  the  track.  The  court  so  charged,  with 
the  qualification  that  if  he  so  approached 
without  making  an  effort  to  apprehend  the 
approach  of  the  train  he  was  guilty  of 
negligence.  Held,  error;  that  under  the 
circumstances  as  disclosed  by  the  evidence 
defendant  was  entitled  to  the  charge  as 
requested  without  any  qualification,  Salter 
V.  Utiia  &"  R.  R.  R.  Co.,  75  N.  Y.  273  ;  re- 
jiersiiti^  13  Ilun  187. 

17H.  KxtMiittiiig  to  refusals  to 
charjfc.-  At  the  close  of  the  evidence,  de- 
fendant's counsel  presented  to  the  court  fif- 
teen separate  requests  to  charge ;  as  to  most 
of  these  the  court  charged  substantially  as 
requested,  and  ai  the  conclusion  of  the 
charge  dot  lined  to  cliari^c  except  as  already 
char^;erl,  to  wiiicli  rciusal  as  to  each  of  the 
rc(pusts  said  cminsel  excejjted.  Held,  un- 
teiialile;  that  if  tlic  court  erred  in  refusing 
to  charge  one  cr  more  of  the  propositions 
presented,  "Ik  re  was  nosulhcient  exception. 
The  exci-])  ion  slii<uld  have  been  more  spe- 
cific, pointing;  out  the  parlicidar  request  to 
wiiich  it  w.is  intended  to  apply.  Siitedis  v. 
Rrooklyii  <S-  R.  R.  R.  Co.,  8  Am.  &•  Eng.  R. 
Cas.  445,  88  A'.  K  13 ;  affirming  23  Hun  279. 

5.   I  iirther  Instructions. 

171>.    NiM'esHity  of   r«<|iieHt   for.— 

When  a  charge  of  the  court,  though  cor- 
rectly BTating  the  law,  may,  l)y  reason  of  its 
general  terms,  be  defective  as  applicable  to 
the  rase  made  by  the  evidence,  it  is  the 
right  of  the  party  compiaiiiing  to  supjily  its 
delects  by  asking  further  instructions  ;  fail- 
ing in  this,  he  .-aiinot  complain.  /'<Kir  <V 
P.  R.  Co.  V.  Heard,  f)8  Tex.  265  4  S  IP'. 
Rep.  483. 

IHO.  Court  not  lioiind  to  (jlve. — 
Where  the  (ourt  has  fully  and  fairly  sub- 
mitted in  his  charge  to  the  jury  the  law 
ap|)licable  to  the  whole  case,  he  is  not 
bound  to  give  any  further  charge,  however 
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proper  or  legal.    Gtorgia  R.  Co,  v.  Thomas, 
73  (la.  3SO. 
IHI.  Propriety  of,  when  given.— In 

an  action  against  a  company  to  recover  (or 
killing  stock,  where  the  court  has  properly 
charged  the  jury  that,  if  they  believe  the 
evidence,  they  must  find  for  nlaintiiT,  it  is 
not  error  to  instruct  them  furtlier  that  if, 
under  the  facts  and  circumstances  shown  in 
evidence,  they  do  not  believe  the  evidence 
otTcred  by  defendant,  tending  to  acquit  itself 
of  iK'Klit^eiice,  then  a  verdict  may  be  found 
for  plaintilT.  This  is  but  the  legal  and 
loj-ical  result  in  every  case,  where  the  party 
upon  whom  rests  the  burden  of  proof  at- 
tempts to  sustain  it  by  evidence  that  is  not 
believed.  Aliibitftia  l!.  S.  A'.  Co.  v.  Mc Alpine, 
8o  .//,!,  73.  -Anm',kiN(;  to  Kast  Temi..  V. 
&  G.  K.  Co.  V.  Uayliss,  75  Ala.  466,  77 
Ala.  429. 

In  an  action  for  damages  for  tliR  death  of 
a  passenger  killed  by  a  passing  train  while 
crossing  an  adjoining  track,  after  the  in- 
structions to  the  jury  were  concluded  a 
juror  asked  whether  the  fact  that  the  pas- 
senger liad  previously  got  o(T  safely  on  the 
same  side  of  the  train  would  give  him  the 
right  to  get  olT  there  again,  and  the  court 
replied  that  this  was  left  to  the  jury.  Held, 
that  the  answer  was  not  misleading  in  view 
of  tile  fact  that  the  jury  had  been  instructed 
to  take  the  whole  situation  into  considera- 
tion in  determining  whether  there  was  pny 
want  of  due  care  on  the  part  of  the  deceased. 
RoboUeIli\.  Nnv  York.  X.  H.  &^  II.  R.  Co., 
34  Avt.  &*  Efij^.  R.  Cas.  515,  33  F,d.  Rfp.  796. 

When,  at  tlie  request  of  a  party,  the  in- 
sirurtions  to  the  jury  have  been  reduced  to 
writing,  and  so  given  to  the  jury,  and,  after 
the  retirement  of  the  jury  to  consider 
their  verdict,  they  are  .\gain  brought  into 
court,  and  the  instructions  arc  again  read, 
it  is  error  to  give  any  verl)al  CKplanations 
with  tlicm.  Ohio  &*  M.  A.  Co.  v.  RowlattJ. 
51  Ind.  285. 

6.  Directing  Verdict. 

18a.  Powor  of  tlio  court.*  — A  con- 
stitntionai  provision  that  "judges  shall  not 
ch.irge  juries  with  regard  to  matters  of  fact " 
does  not  i>roliihit  a  judi^e  from  directing  a 
verdict  for  cither  party  where  the  eviilence 
is  not  sutncient  to  sustain  a  verdict  for  the 

*  RIkIu  of  roiirt  to  iliiect  a  verdict  in  iu  lions 
based  upon  neKliRcncc,  see  note,  4  L.  R.  A.  77S. 


other  party.  Catlett  v.  St.  Louis.  I.  M.  &* 
S.  R.  Co.,  54  Am.  Sf*  Eng.  R.  Cas.  113,  57 
ArJk.  461,  31  S.  IV.  Rep.  1062.— yuoTING 
Little  Rock  &  Ft.  S.  R.  Co.  v.  Perry,  9  Am. 
&  Eng.  R.  Cas.  610,  37  Ark.  164;  Richard- 
son  V.  State,  47  Ark.  567. 

In  an  action  for  being  ejected  from  a 
train,  where,  after  plainiiti  lias  submitted 
his  case,  the  court  directs  a  verdict  fur  de- 
fendant, plaintifT  '  entitled  to  have  every- 
thing on  which  his  vight  to  recover  de|ien(is, 
and  wtiich  the  evidence  tended  to  pune, 
regarded  as  established  by  the  testimony. 
Stone  V.  Chicago  Sr*  N.  If.  R.  Co.,  47  Iowa 
82,  17  Am.  Ry.  Rep.  461.— Foil  owii)  in 
Youll  V,  Sioux  City  &  1*.  H.  Co.,  21  Am.  & 
Rng.  R.  Cas.  589,  66  Iowa  346. 

In  no  case  is  it  the  duty  of  tlie  judge  to 
submit  a  case  to  the  jmy,  unless  tiie  evi- 
dence is  so  tloul)tful  or  conllicting  tlwit  .i 
verdict  for  plaintifT  or  defendant  could  liu 
sustained,  and  ought  not  to  be  distnrl)C(l, 
upon  the  principles  governing  the  review 
by  the  courts  of  the  verdicts  of  juries. 
Ernst  V.  Hudson  River  R.  Co.,  24  How.  I'r. 
(N.  V.)  97;  reversing gHteral  tervi,  \<)  How. 
Pr.  205. 

188.  Whoii  a  v«>rdict  Nhoiihl  h» 
diruciud. — (i)  General  rules. — yiiestions 
of  negligence  and  contributory  negligeme 
are  ordinarily  questions  of  fact  to  be  passed 
upon  by  a  jury;  yet  when  the  undisputed 
evidence  is  so  conclusive  that  the  court  will 
be  compelled  to  set  aside  a  verdict  returned 
in  opposition  thereto,  it  may  withdraw  the 
case  from  the  jury  and  flirect  a  verdict. 
Elliott  V.  Chicago,  M.  &*  St.  P.  R.  Co..  1 50 
U.  S.  245,  14  Sup.  Ct.  Rep.  85. 

When  all  the  evidence  oJTered  to  show 
negligence  is  assumed  to  be  true,  .iiul  no 
inferenrc  which  tends  to  show  a  f.iiliire  of 
duty  could  clearly  be  drawn  therefrom,  the 
court  must  instruct  the  jury  tiiat  no  ne>;ii- 
gence  has  been  shown,  and  that  thev  must 
find  their  verdict  accordinglv.  ILithaway 
V.  East  Tenn..  f.  <S^  G.  R.  Co..  29  Fed.  Rep. 
489.  — Not  Foi.i.owi'.D  IN  Kansas  City,  Ft. 
S.  &  (J.  R.  Co.  V.  Kier.  38  Am.  &  Fug.  R. 
Cas.  119,41  Kan.  6fii,  671,  21  Par.  Rep.  770. 

Where  a  case  depends  upon  the  effect  or 
weight  of  evidence,  it  is  error  for  a  court 
to  withdraw  it  from  the  jury  unless  the 
tesiimonv  be  of  such  ,1  conclusive  character 
as  to  compel  the  court,  in  the  exercise  of  a 
sound  judicial  discretion,  to  .set  aside  a  ver- 
dict in  opposition  to  it.  If  the  evidence, 
with  all  the  inferences  that  the  jury  could 
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justifiably  draw  from  It,  is  insufficient  to 
support  a  verdict  (or  plaintiff,  so  tliat  such 
verdict,  if  returned,  must  be  set  aside,  the 
court  may  direct  a  verdict  (or  defendant. 
IHvytr  V.  St.  Louii  &*  S.  F.  K.  Co.,  52  Fed. 
l\tp.  87.  Simmom  v.  Chicago  &*  T.  A.  Co., 
iK  Am.  &^  Fni;.  /»'.  Cas.  50,  no  ///.  340. 
Dnhtrt  v.  /miiana,  li.  «&-  W.  ti.  Co.,  17  ///. 
•■'//•  74-  (.iifrmann  v.  St.  Paul,  M.  &•  M. 
A'.  Co.,  42  Minn.  5,  43  A'.  It'.  Rep.  4«3-  " 
|'ui,i.()\viN(i  Al)l)ctt  V.  Chic;i(,'o.  M.  &  St.  1'. 
R.  Co.,  30  Minn.  482,  16  N.  \V.  Kep.  266; 
Tliompson  v.  Pioneer  Press  CO.,  37  Minn. 
285,  33  N.  W.  Kep.  9>^G.-  I.ongtiteckfr  v. 
rennsylv.tnia  I\.  Ck,  KjJ  /'.i.  -SV.  328. 

Under  tiie  pracliic  in  Iowa,  if  there  is  no 
evidence  lending;  to cstai)lisii  plaintilT'scase, 
or  if  there  are  essential  ultimate  facts  to  be 
found  in  order  to  entitle  him  to  recover  and 
there  is  no  evidence  tendinjj  in  that  direc- 
tion, the  court  may  direct  the  jury  as  to  their 
verdict.  IJut  where  tiiere  is  evidence  in 
any  degree  tending  to  establish  tlie  cause  of 
action,  the  case  ma>  lie  left  to  the  jury. 
U'ay  V.  lllinoii  C.  R.  Co.,  35  hwa  585,  5  //;//. 
Ky,  Kep.  399.  — F()iA(»WKi)  IN  (Jreen  v.  Mil- 
waukee &  St.  I*.  K.  Co.,  38  Iowa  100. 

Where  there  is  no  evidence  proving  the 
negligent  acts  claimed  to  have  caused  the 
injury  complained  of,  the  court  may  prop- 
erly direct  a  verdict  for  defendant.  Skellen- 
ger  v.  Chicago  <S^  A'.  W.  R.  Co.,  12  Am.  &> 
Eng.  K.  Cas.  206,  61  /ort'.i  714,  17  A'.  W. 
Rep.  151.— AriM.iK.i)  in  St.  Louis,  I.  M.&  S. 
K.  Co.  V.  Gaines,  46  Ark.  555. 

In  an  action  for  personal  injuries,  if  the 
facts  are  undisputed,  and  fail  to  show  that 
plaintilT  was  in  the  exercise  of  due  and 
reasonable  care  at  the  time  of  receiving  the 
injuries,  it  is  the  duty  of  thecourt  to  instruct 
the  jury  mat  he  cannot  recover.  Gavett  v. 
Monche^tcr  &*  /,.  A'.  Ci'.,  16  Gray  (JAjw.) 
501.  -DisriNCiMsiiKi)  IN  Snow  v.  Ilotisa- 
tonic  K.  Co.,  8  Allen  (Mass.)  441  ;  Hrooks 
V.  Roston  \-  M.  R.  Co..  16  Am.  .S:  Kn^'.  H. 
Cas.  345,  135  Mass.  21.  Kk.vif.wf.I)  in 
Wortliiiigton  ~>.  Central  V't.  R.  Co.,  64 
Vt.  107. 

WluMca  plaintiff  in  an  action  for  damages 
shows,  under  Miss.  Code  1S80,  ?  1059.  which 
makes  proof  of  injury  pi  ima  facie  evidence 
of  ne!;iigence.  that  certain  of  bis  animals 
were  struck  and  killed  by  a  running  train  of 
defendant  company,  and  defendant  then 
.-shows,  oy  undisputed  evidence,  that  its 
servants  did  everything  possible  to  prevent 
the    killing,  it  is   proper    for  the   court   to 


direct  a  verdict  in  favor  of  defendant.  Bed- 
ford V.  Louisville,  N.  O.  &-  T.  R,  Co.,  65 
VI/iM.  385,  4  5<;.  Kep.  121. 

Where,  at  the  close  of  plaintiff's  case, 
there  is  no  evidence  proving  the  defendant's 
liability,  defendant  has  a  right  to  ask  the 
court  to  instruct  the  jury  to  find  for  defend- 
ant. Smilh  v.  Hannibal  «5-  St.  J.  K.  Co.,  37 
Mo.  287.  —  Following  Clark  v.  Hannibal 
&St.  J.  K.  Co.,  36  Mo.  2oa. 

Where  an  agreed  statement  of  facts  makes 
out  a.  prima  facie  case  for  plaintiff,  and  the 
facts  recited  are  unrebulted  and  undisputed, 
it  is  the  duty  of  the  court  to  direct  the  jury 
to  find  a  verdict  for  plaintiff.  Magoffin  v. 
Missouri  Vac.  R.  Co.,  an  Am.  &*  Eng.  K.  Cas. 
489,  102  Mo.  540,  15  S.  W.  Rep.  76. 

Courts  cannot  shut  their  eyes  to  the  fact 
that  in  certain  controversies  between  the 
weak  and  the  strong— between  a  humble 
individual  and  a  gigantic  corporation— the 
sympathies  of  the  hum^tn  mind  naturally, 
honestly,  and  generously  run  to  the  assist- 
ance and  support  of  the  feeble  and  ap|>ar- 
ently  oppressed  ;  and  that  compassion  will 
sometimes  exercise  over  the  deliberations 
of  a  jury  an  influence  which,  however  hon- 
orable to  them  as  philanthropists,  is  wholly 
inconsistent  with  the  principles  of  law  and 
the  ends  of  justice.  There  is,  therefore,  a 
manifest  propriety  in  withdrawing  from  the 
jury  those  cases  in  which  the  plaintiff  fails 
to  show  a  right  of  recovery.  Haring  v. 
New  York  &*  E.  R.  Co.,  13  Bard.  (  W  1'.)  9. 
Suydam  v.  Grand  St.  &>  N.  R.  Co.,  17  Add. 
}'r.  (.\.  V.)  304.41  llarb.  375. 

Where  there  is  conflicting  testimony,  but 
the  clear  weight  of  evidence  is  with  one 
side,  the  court  is  justified  in  taking  the  case 
from  the  jury.  Guley  v.  Northwestern  C.  &- 
T.  Co.,  7  Wash.  491.  35  Vac.  Rep.  372. 

When  there  is  no  evidence  tenriing  in 
any  fairly  a[ipreciable  degree  to  make  out 
plaintiff's  case,  the  court  on  motion  should 
instruct  the  jury  to  find  for  defendant,  first 
giving  to  [jlaintiff  an  opportunity  to  suffer  a 
nonsuit  if  he  desires  to  do  so.  Knight  v. 
Cooper,  36  VV.  Va.  232.  14  S.  E.  Rep.  999. 

(2)  Illustrations.  -  When  the  evidence 
given  at  the  trial  of  a  suit  by  an  employe 
atjaiiist  a  railroad  for  personal  injuries,  with 
all  the  inferences  that  the  jury  could  justifi- 
ably draw  from  it,  is  insufliicient  to  support 
a  verdict  for  plaintiff,  .0  that  such  a  verdict, 
if  returned,  must  be  set  aside,  the  court 
may  direct  a  verdict  (or  defendant.  Ran- 
dall v.   Jialtiiiiore  &*  O.  R.  Co..  i  <;  Atn.  &* 
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Eng.  R.  Cas.  243,  109  I/.  S.  478,  3  Sup.  Q. 
Ktp.  3«. 

In  actions  against  carriers  of  live  stock 
for  failing  to  carry  safely,  the  court  may 
direct  a  verdict  for  plainiitl  where  it  is  clear 
that  he  is  entitled  to  recover,  and  nothing 
affecting  his  claim  is  in  doubt.  North  Pa, 
R.  Co.v.  Commercial  Hank,  123  U,  S.  727, 
8  Sup.  ft.  Hep.  266.— QuoiKi)  IN  Dela- 
ware. L.  &  \V.  K.  Co.  V,  Converse,  139 
U.  S.  469. 

In  a  suit  against  a  company  for  negli- 
gently  injuring  plaintilT,  where  the  facts  are 
undisputed,  the  question  of  liability  is  one 
of  law,  and  where  the  undisputed  facts 
show  negligence  on  the  pan  of  the  com- 
pany, which  was  the  primary  cause  of  the 
injury,  and  no  contributory  negligence  on 
the  part  of  plaintilT,  it  is  proper  for  the 
court  to  withdraw  the  case  from  the  jury. 
Union  Piic.  R.  Co.  v.  McDonald,  152  U.S. 
262,  14  .Vw^.  CI,  Rep.  619. 

In  an  action  for  injury  to  real  estate, 
caused  by  the  building  of  a  railroad,  at  the 
close  of  plaintifl's  evidence  defendant  has 
a  right  to  ask  of  the  court  instructions  upon 
the  case  as  made  by  plaintifT,  and  to  have 
the  case  submitted  to  the  jury.  Clark  v. 
Hannibal  &•  St.  J.  R.  Co.,  36  Mo.  203. — 
Followed  in  Smith  ?'.  Hannibal  &  St.  J, 
R.  Co.,  37  Mo.  287. 

In  an  action  to  recover  damages  for  in- 
juries received  by  a  trespasser  on  a  track, 
the  court  should  direct  a  verdict  for  defend- 
ant, where  the  facts  are  practically  undis- 
puted, and  it  is  satisfied  that  it  would  be 
its  duty  to  set  aside  a  verdict  for  plaintiff, 
if  the  question  was  submitted  to  the  jury. 
Candtlaria  v.  Atchison,  T.  «S-  S.  F.  R.  Co., 
48  Am.  Sr'  Kng.  R.  Cas.  565,  6  I\l.  Mex.  266, 
27  Pac.  Rep.  497. 

In  an  action  for  the  death  of  a  passenger 
killed  at  a  station  by  a  irain,  plaintifl's  narr. 
averring,  in  ellcct.  that  the  deceased  re- 
ceived the  injuries  from  which  he  died  while 
walking  upon  the  station  platform  for  the 
purpose  of  getting  on  the  cars  of  the  mov- 
ing train,  the  testimony  on  both  sides  tend- 
ing to  esl.ihlish  this  averment,  a  verdict  for 
the  defendant  was  jjroperly  directed.  Bacon 
V.  IhLiware.  L.  6-  \V.  R.  Co.,  143  Pa.  St.  14, 
21  Atl.  Rtp.  1002. 

In  an  action  for  damages  to  plaintifl's 
business  i)y  the  laying  of  tracks  across  his 
ijroperty,  a  verdict  is  properly  directed  for 
defendant,  in  the  absence  of  any  evidence 
as  to  the  value  of  such  interference.     Pmird 


V.  Schuylkill  River  E.  S.  R.  Co,,  \%\  Pa.  St. 
463.  25  Atl.  Rep.  834. 

An  employe  of  a  company  who  had  been 
injured  set  out,  in  a  suit  against  the  com- 
pany, a  contract  with  the  company  by  which 
it  agreed  to  pay  to  him  $1.75  a  day  so  long 
as  he  was  disabled  by  reason  of  the 
injury,  and  thereafter  to  employ  him  at  the 
same  wages,  but  the  complaint  only  alleged 
a  breach  of  the  contract  in  failing  to  give 
employment.  At  the  trial  plaintiff  aban- 
doned his  claim  for  a  failure  to  give  em- 
ployment and  so  announced  in  open  court. 
Held,  that  it  was  error  not  to  direct  the  jury 
to  find  for  defendant.  Texas  Pac.  R.  Co,  v. 
Grimes,  {Tex.  Civ.  App.)  21  S.  IV.  Rep.  40a. 

184.  When  direction  of  verdict 
Hlioiild  bo  refused.  -(I)  General  rules. 
— When  there  is  a  conflict  in  the  evidence,  or 
when  contrary  inferences  may  be  drawn  from 
the  evidence  supporting  the  allegation  of 
negligence  on  the  part  of  defendant  or  the 
plea  of  contributory  negligence,  the  general 
affirmative  charge  should  not  be  given. 
Helton  V.  Alabama  Midland  R.  Co..  97  Ala. 
275,  12  So.  Rep.  276. 

Where,  in  an  action  on  the  case,  the  open- 
ing statement  of  counsel  presents  to  the  jury 
but  an  outline  of  his  case,  leaving  the  de- 
tails to  be  supplied  by  the  testimony,  it  is 
error  to  direct  a  verdict  for  defendant  be- 
cause from  that  statement  no  caae  appears 
to  have  been  made  out  against  defendant. 
The  court  should  first  permit  the  case  to  be 
manifested  by  the  proof,  /ones  v.  Balti- 
more &-  /'.  R.  Co..  5  .Mackey  (D.  C.)  8. 

Where  there  is  evidence  tending  to  show 
a  right  of  recovery  in  plaintiff,  the  court 
should  not  instruct  the  jury,  on  all  the  evi- 
dence, to  find  for  defendant.  Pennsylvania 
Co.  V.  Stoeike,  8  Am.  &*  Eng.  R.  Cas.  523, 
104  ///.  201. 

The  court  should  not  direct  a  verdict  for 
defendant  in  an  action  based  on  negligence 
if  the  evidence  is  such  that  a  fair  inference 
may  be  drawn  from  it  tint  defendant  was 
guilty  of  negligence  producing  the  injury, 
and  that  i)laintiff  was  not  guilty  of  negli- 
gence which  contributed  to  such  injury. 
Rush  V.  Coal  Bluff  Min.  Co.,  131  Ind.  135, 
30  N.  E.  Rep.  904. 

It  is  not  proper  to  withdraw  a  case  from 
the  jury  on  the  prayer  of  defendant,  though, 
assuming  the  truth  of  all  the  evidence  on 
the  part  of  defendant,  there  would  be  no 
ground  for  recovery  by  plaintiff,  if  the  evi- 
dence on  his  part,  if  believed  by  the  jury, 
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might  adord  Kround  for  the  conclusion  that 
tlicrc  was  such  ncRligence  on  tlie  part  of 
(lefenrlaiit  as  to  entitle  plaintiff  to  recover. 
r/itl,tiiel/)/iiu,  IV.  <5-  /■'.  A".  Co.  v.  Sttbbinf;, 
\i)  Am.  &*  Ent;.  K.  Cas.  36,  62  M,i.  504. 

Where  the  evidence  is  sulhcient  to  war- 
rant a  verdict  for  plaintifT  in  any  view  of  it 
which  may  be  legally  taken,  it  is  proper  to 
refuse  a  peremptory  instruction  to  find  for 
defendant,  and  a  verdict  for  plaintilT  will  be 
sustained.  Illinon  C.  A'.  Co.  v.  Jioe/ims,  70 
Miss.  II,  12  So.  A'rf>.  23. 

Where  tlie  evidence  on  the  part  of  plain- 
till  makes  out  &  prima  Jttue  case,  which  is 
rebutted  by  the  evidence  on  the  part  of  de- 
fendant, it  is  error  to  take  the  case  from  the 
jury  by  instruction,  and  they  should  be 
allowed  to  pass  u|)on  the  credibility  of  the 
witnesses  and  the  wei^'ht  of  their  testimony. 
IlipsUy  v.  Kansas  City,  St.  J.  ^  C.  />'.  A'. 
Lo.,  27  Avt.  (r*  l.tij^.  A'.  Cas.  287,88  Mo.  348. 
JiooHf  V.  IVabas/i,  St.  A.  .3«  /'.  J\.  Co.,  20 
Ato.  App.  232. 

In  actions  for  injuri'.-s  resulting  from  neg- 
ligence, if  it  a|)pc;>rs  from  the  evidence 
that  plaintilT,  or  the  deceased,  where  death 
results,  was  guilty  of  negligence  which 
contributed  to  the  injury,  there  can  be  no 
recovery;  and  as  a  rule  questions  of  negli- 
gence belong  exclusively  to  the  jury.  Cases 
may  arise  in  which  the  proof  of  negligence 
is  so  clear  and  irresistible  that  a  court  may 
be  justified  in  assuming  that  the  negligence 
is  established,  without  submitting  the  ques- 
tion to  the  jury  ;  but  from  the  nature  of  the 
question  sucli  instances  must  be  rare.  Hern- 
hard  V.  litnsselatr  Sm  S.  ti.  Co.,  1  Abb.  App. 
Dec.  (A',  v.)  131,  23  Jhrtv.  Pr.  166;  affirm- 
ing 32  liarb.  165,  19  Hou<.  Pr.  199. 

Hut  if  there  is  any  conflict  in  the  evidence 
going  to  establish  any  of  the  circumstances 
upon  which  the  question  depends,  it  must 
be  left  to  the  jury.  If  there  are  inferences 
to  be  drawn  from  the  evidence  which  are 
not  certain  and  incontrovertible,  they  are 
for  the  jury.  If  it  is  necessary  to  deter- 
mine, as  in  most  cases  it  is,  what  a  man  of 
ordinary  care  and  prudence  would  be  likely 
to  do  under  the  circumstances  proved,  in- 
volving generally  more  or  less  of  conjecture. 
the  case  must  be  left  to  the  jury.  Utrnhard 
V.  Rensstlatr  &*  S.  li.  Co.,  i  Abb.  App. 
Dec  {N.  Y.)  131,  2iHffiv.  Pr.  166;  affirm- 
ing 32  Barb.  165,  19  How.  Pr.  199. 

A  direction  of  a  verdict  for  defendant  in 
an  action  for  personal  injuries  is  properly 
refused  where  there  i:  evidence  tending  to 


show  that  defendant's  negligence  caused  the 
injury,  and  there  are  no  admitted  or  undis- 
puted facts  showing  as  a  matter  of  law  that 
plaintiff  was  guilty  of  contributory  negli- 
gence, lironer  v.  /Ulaware  &•  Jl.  Canal 
Co.,  153  J'a.  St.  390,  26  At/.  Kip.  7.—  Dis- 
TlNCiUi.sHiNc;  Carroll  v.  Pennsylvania  R. 
Co.,  2  I'cnnyp.  (I'a.)  159. 

(2)  Illustration.'i.—'The  court  cannot  take 
a  case  from  the  jury  where  there  is  any  evi- 
dence involving  issue:*  of  fact.  Thus  in  an 
action  by  an  employe  for  injuries  received 
by  reason  of  defective  and  dangerous  ma- 
chinery which  he  has  been  employed  to 
work,  the  questions  of  the  sulhcicncy  of  the 
machinery  for  the  pur[>ose  for  which  it  was 
employed,  the  employe's  ignorance  of  the 
dangers  connected  with  its  use,  and  the  fail- 
ure of  the  employer  to  inform  him  thereof, 
arc  all  matters  jieruliarly  within  the  prov- 
ince of  the  jury.  Mi  l>adt  v.  Washington 
&^  G.  K.  Co.,  26  Am.  &*  Etig.  K.  Cas.  325,  5 
Mai  key  (I).  C.)  144. 

In  a  suit  for  damages  for  injuries  sus- 
tained by  the  alleged  negligence  of  a  com- 
pany, the  court  directed  a  verdict  for 
defendant  on  the  ground  of  contributory 
negligence,  //e/d,  that  plaintiff  had  a  right 
to  have  his  own  side  of  the  controversy 
assumed  to  be  true,  unaffected  by  counter 
proofs.  Strand  v.  Chicago  &*  IV,  M.  It, 
Co.,  28  .,-/;;/.  &*  Eng.  A'.  Cas.  213,  64  Mich. 
216,  31  A'.  IV.  A'lp.  184. 

Where  the  action  is  to  recover  for  an  in- 
jury at  a  crossing,  and  there  is  positive  evi- 
dence that  a  whistle  was  blown  before  the 
train  reached  the  crossing,  the  court  cannot 
direct  a  verdict  for  defendant  where  some 
of  the  witnesses  testify  that  the  whistle  was 
blown  moie  than  2000  feet  from  the  cross- 
ing, instead  of  within  80  or  100  rods  of  it,  as 
required  by  tne  Ohio  statute  (Rev.  i;t.  Ohio 
1890,  ?•  3336).  Griffith  V.  Haltimore  &>  O.  A'. 
Co. ,  44  J'ed.  Rep.  574. 

185.  Waiver  of  <>rroii«>oiis  rcfiiHUl 
t«  dIriM't.— In  an  action  to  recover  for  per- 
sonal injuries,  a  motion  asking  the  court  to 
direct  a  verdict  for  defendant  on  the  ground 
of  plaintiff's  contributory  negligence  was 
overruled,  and  a  verdict  for  plaintiff  was 
subsequently  set  aside  upon  motion  of  de- 
fendant upon  the  same  ground.  Held,  that 
defendant  by  filing  the  latter  motion  waived 
the  error,  if  any,  committed  by  the  court  in 
overruling  the  former.  Laverenz  v.  Chi- 
cago, R.  I.  St*  P.  R.  Co.,  53  Iowa  321,  5  A^ 
IV.  Rtp.  156. 
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fn.  VIBDICT.    riHDINOB. 

I.  (Jiturally, 
186.  DcIII»«rntloiiH  of  X\w  Jury, 
generally.— In  deierniining  whether  or  not 
an  injury  was  wilful,  the  jury  may  consider 
the  other  circumstances  o(  tlie  case,  the 
manner  of  tiie  conductor,  the  force,  if  any, 
used  by  liim.  and  tlic  effects  of  his  acts,  to- 
Retherwilh  the  presumption  that  every  per- 
son intends  tiie  probable  and  natural  conse- 
quences of  his  acts;  and  the  unlawful  intent 
may  be  inferred  from  conduct  which  shows 
a  reckless  disregard  of  consequences  and  a 
willingness  to  inflict  injury  by  purposely 
and  voluntarily  doing  the  act,  with  knowl- 
edge that  some  one  is  in  a  situation  to  be 
unavoidably  injured  thereby.  Littsftis'  St. 
Ji.  Co.  V  IVillothy.  58  Am.  &*  Kng.  A'.  C'<m. 
485,  134  /«./.  S63,  33  'V.  K.  Hep.  f)27. 

Jurors  are  always  to  use  the  knowledge 
and  experience  they  are  supjioseil  to  possess 
in  common  with  mankind  generally,  in  ituik- 
ing  up  a  verdict.  Missouri  A'iTir  A\  C<k  v. 
KichiirJs,  8  Kan.  loi. 

But  jurors  cannot  of  their  own  knowledj^e, 
independently  of  evidence,  lind  in  liow  slioii 
a  distance  a  train  can  be  stopped.  This  is 
not  a  subject  on  which  jurymen  may  use 
their  own  knowledge.  Union  Piii.  A'.  Co. 
V.  S/hinnoii,  19  Am.  &*  I'.ng.  A'.  Cits.  500,  33 
Kiin.  446,  6  Piii.  /u'P.  564. 

Having  signed  their  verdict  and  delivered 
it  to  a  messenger  to  be  deposited  with  the 
proper  custodian  thereof,  the  jury  have  no 
further  control  over  it,  and  rauiiot  afterward 
act  judicially  in  reference  to  it.  ff'-j/  v. 
Wesl^  /■:,  A'  Co.,  20  Am.  &>  l.n^.  A".  Cas. 
402,  61  Miss.  536. 

The  lonj;  delay  of  a  plaintiff  in  bringinj^ 
suit  may  be  taken  into  consideration  by  the 
jury  in  determining  whether  the  injury  com- 
plained of  resulted  from  the  cause  alleged. 
L,-lu);h  &>  ir.  /{.  Coal  Co.  v.  Lear,  (Pa.)  32 
Am.  ^  Jinn;.  K.  Cas.  74,  9  Atl.  Rip.  267. 

187.  Taking  out  papers,  etc.  —  Al- 
lowing a  jury  to  lake  to  their  room  and  read 
a  deposition  that  has  not  been  read  at  the 
trial,  and  that  is  favor.ible  to  the  party  in 
whose  favor  the  verdict  is  rendered,  is  re- 
versible error.  Stnuart  v.  liurlington  &* 
M.  R.  R.  Co.,  II  Iowa  62.— FoixowEi)  in 
Cowies  V.  Chicago,  R,  I.  &  P.  R.  Co.,  32 
Iowa  515.  Reviewed  in  Wright  v.  Illinois 
&  M.  Tel.  Co.,  20  Iowa  195. 

A  phonographic  report  of  the  testimony 
should  not  be  sent  to  the  jury  without  the 


consent  of  the  parties.     Louisville,  C.  &*  L. 
R,  Co,  V.  Caven,  9  Hush.  (A>'.)  559. 

A  tenant's  calculation  of  damages,  which 
was  allowed  to  go  out  with  the  jury,  con- 
tained an  item  of  "damages  for  beiii;;  de- 
prived of  lease  for  two  years."  The  com- 
pany had  filed  a  bond  uliout  six  montlis 
after  entering  the  premises,  and  the  court 
had  ruled  that  any  damage  accruing  after 
the  tiling  of  said  bond  must  be  rccoveicd 
under  it,  and  not  in  the  action  of  trespass. 
Held,  that  it  was  ciTDr  to  send  out  said  item 
witli  tlie  jury.  Pennsylvania  R.  Co.\.  llhy, 
107  I' a.  St.  166. 

IHH.  Mode  ol'  nNsesHiiii;  (Innuii^es— 
Quotient  venliet.  —  in  an  action  by  a 
I)asstn};«;r  for  expulsion  fron)  a  train  and  for 
ill  treatment,  a  verdict  was  arrived  at  by 
having  ea<;li  juror  write  the  amnuiit  which 
he  was  willing  to  lix  as  the  damages,  adding 
the-  several  amounts,  aiul  dividing  the  total 
by  the  number  of  jurors;  but  there  was  no 
agreement  niade  to  abide  by  the  result,  and 
the  amount  of  damages  actually  awarded 
was  much  less  than  the  quotient  obtained 
by  the  above  process,  the  verdict  being 
freely  assented  to  by  all  the  jurors.  ///•/</, 
that  this  was  not  sufficient  reason  for  set- 
ting it  asiile.  Johnson  v.  Xorthern  Pac.  A". 
Co.,  46  I'ed.  Rep.  347.  Par  shall  v.  Minn*- 
apolis  &-  St.  L.  R.  Co.,  35  Fed.  Rep.  649. 

A  refusal  to  charge  as  requested  that  the 
jury  should  not  return  a  verdict  by  averag- 
ing the  individual  estimate  of  the  damages 
is  not  eiror.  Western  6-»  A.  R.  Co.  v. 
Voun^t^,  42  .hn.  &»  I'"/,'.  R-  Cas.  135,  83  Cla. 
512,  10  S.  I'..  Rep.  197. 

Where  .1  jury  agree  in  advance  to  be 
bound  by  a  verdict  arrived  at  by  each 
niarking  down  a  separate  amount  and  di- 
viding the  aggregate  thereof  by  twelve,  the 
verdict  will  be  held  invalid,  and  set  iiside. 
I'uller  V.  Chieat;o  &*  X.  W.  R.  Co.,  31  Iowa 
211,  I  Am.  Ry.  Rep.  377.  Illinois  C.  R.  Co. 
v.  Able,  59  ///.  131,  11  .,•//;/.  Ry.  Rep.  154. 
Chicago  &*  I.  Coal  R.  Co.  v.  MeDaniels, 
134  Ind.  166.  32  N.  !•:.  Rep.  728,  33  N.  E. 
Rep.  769.  Moses  v.  Central  Park,  N.  &-  E. 
R.  R.  Co.,  52  A^.  Y.  S.  R.  213,  3  Misc.  322, 
23  A^  Y.  Supp.  23. 

To  render  invalid  a  verdict  arrived  at  by 
addini;  the  several  amounts  which  the  dif- 
ferent jurors  are  in  favor  f)f  and  dividing 
the  same  by  the  number  of  jurors,  there 
must  have  been  an  ayreemenf  on  their  part 
in  advance  to  be  t"',titul  bv  the  result.  If 
the  verdict  was  arr        I  at  in  this  way  with- 
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out  any  such  .igreement,  and  was  afterwards 
discussed  atid  assented  to  as  their  verdict,  it 
is  valid.  Hamilton  v.  Des  Moines  Valley 
K.  Co.,  36  Iowa  31.  Sullttts  v.  Chicago,  R. 
I.  &•  P.  J\\  Co.,  74  Iowa  659,  7  Am.  St.  Hep. 
501,  38  N.  IV.  Kep.  545.  Deppev.  Chicago, 
R,  I.  &f  P.  R.  Co.,  38  I(mia  592. 

But  though  the  jurors  divide  the  aggre- 
gate of  their  several  estimates  by  twelve, 
and  return  tlie  sum  as  their  verdict,  it  is 
not  invalid  if  they  assent  to  the  amor  .  •; 
their  verdict.  Moses  v.  Central  Park,  .,<.J-» 
E.  R.  R.  Co.,  52  i\\  y.  S.  R.  213,  3  Misc.  322, 
23  iW   i'.  Supp.  23. 

In  an  action  for  personal  injuries  the  ju 
agreed  that  three  of  their  number  shO'  '• 
settle  the  controverted  point  as  to  t.'. .: 
amount  of  damages,  and  agreed  in  advance 
that  they  would  abide  by  their  determina- 
tion. Neltl,  that  the  verdict  was  invalid 
and  should  be  set  aside.  Memphis  &•  C.  R. 
Co.  V.  Pillow,  9  Heisk.  {Te>tn.)  248. 

A  verdict  in  a  damage  suit,  arriv!^d  at  by 
an  agreement  that  one  juror  should  add 
$400  to  the  amount  he  was  for,  and  then 
each  one  of  the  entire  jury  should  reduce 
the  amount  he  was  for  $400,  and  that  the 
sums  thus  ascertained  should  be  added  tO' 
gether  and  the  result  divided  by  twelve, 
and  the  latter  result  adopted  as  the  ver- 
dict of  the  jury,  is  a  gambling  verdict,  and 
cannot  stand.  East  Tenn.  &*  IV.  N.  C. 
R.  Co.  v.  IVittters,  85  Tenn.  240,  i  S.  W. 
Rtp.  790. 

Where  the  action  is  to  recover  unliqui- 
dated damages,  and  there  is  a  conflict  of 
evidence  as  10  the  cause  and  extent  of  the 
injury,  the  fact  that  the  verdict  is  a  com- 
promise between  the  two  extremes  of  con- 
flicting views  is  no  ground  for  setting  it 
;isi<ie.  O^c'fns  v.  Missouri  Pac.  R.  Co.,  30 
,/;;/.  1"^  Ene;.  R.  Cas.  205,  67  Tex.  679,  4  S. 
]V.  Rep.  593. 

1«J).  Form  and  siifllciency  of  the 
v«>r«liot,  ffeiicrally.  —Where  two  com- 
panies are  sued  to  recover  for  an  injury 
.'illeged  to  have  been  caused  by  their  joint 
negligence,  and  each  company  answers  sep- 
arately, denying  the  negligence,  a  verdict 
fimiing  one  guilty,  but  silent  as  to  the  other, 
is  not  responsive  to  the  issue  and  will  be 
set  aside  on  motion  of  plaintifl;  and  his 
failure  to  make  the  motion  at  the  time  the 
verdict  was  returned  will  not  raise  a  pre- 
sumption that  the  issue  had  been  abandoned 
at  the  trial.  Rankin  v.  Central  Pac.  R.  Co., 
73  CaL  93,  IS  Pac.  Rtp.  57. 


In  an  action  against  a  company  by  the 
widow  of  an  engineer  who  was  killed  by 
reason  of  a  collision  occasioned  by  a  mis- 
placed switch,  the  declaration  contained  two 
counts,  one  count  based  upon  the  ground 
that  the  switch  was  dangerous  for  want  of  a 
target,  and  the  other  upon  the  incompetency 
of  the  switch  tender  negligently  retained  by 
the  company.  The  jury  found  the  issues 
joined  on  both  counts  in  favor  of  plaintiiT. 
Helil,  that  even  if  there  was  no  testimony 
to  sustain  the  first  count,  the  verdict  on  the 
second  count  would  be  good.  East  Tenn., 
V.&-G.  R.  Co.  v.  Gurley,  17  Am.  &*  Eng.  R. 
'as.  568,  12  Lea  (Tenn.)  46. — Approving 
Last  Tenn.,V.&  G.  R.  Co.  ta  White,  $  Lea  540. 

A  verdict,  '-We,  the  jury,  find  for  the 
plaintifl  against  the  G.,  C.  &  S.  F.  Rwy. 
Co.,  find  for  Southern  Pacific  Company, 
damages  to  the  amount  of  ($4000)  four 
thousand  dollars,"  is  not  sufficiently  certain 
to  support  a  judgment  for  plaintifl  against 
the  Gulf,  Colorado,  and  Santa  Fe  railroad 
company.  Gulf,  C.  &^  S.  E.  R.  Co.  v. 
Hathaway,  41  Am.  ^  Eng.  R.  Cas.  219,  75 
Tex.  557,  12  S.  IV.  Rtp.  999. 

190.  SiifHciency  as  respects  the 
daniagrcs  awarded.— Judgment  will  not 
be  arrested  for  uncertainty  in  the  verdict  as 
to  amount  where  the  finding  of  the  jury  is 
for  a  specific  sum  "less  amount  of  freight," 
and  there  is  no  freight  involved  in  the  con- 
troversy. The  superadded  words  are  mean- 
ingless and  may  be  treated  as  surplusage. 
North  &*  S.  St.  R.  Co.  v.  Crayton,  86  Ga. 
499.  12  S.  E.  Rep.  877. 

In  an  action  for  personal  injuries  the  ad 
damnum  stated  in  the  declaration  was  $2000, 
and  there  was  issue  on  a  plea  of  not  guilty. 
The  verdict  was,  "  We,  the  jury,  find  for  the 
plaintifT."  Held,  that,  there  being  no  assess- 
ment of  damages,  there  was  no  verdict  suffi- 
cient to  form  the  basis  of  a  judgment,  and 
the  court  should  have  awarded  a  venire  de 
noTO.  It  was  error  to  render  judgment  for 
plaintiff  for  costs.  Broeck  v.  Wabash,  St.  L. 
&*  P.  R.  Co.,  13  ///.  App.  556. 

In  an  action  for  the  death  of  a  minor, 
caused  by  the  wrongful  act  or  omission  of 
another,  it  is  not  material  error  to  refuse  to 
require  the  jury  to  itemize  the  value  of  the 
probable  future  services  of  the  intestate  to 
his  next  of  kin,  as  by  showing  how  much  a 
year  he  would  have  contributed  to  their  sup- 
port had  he  lived.  Union  Pac.  R.  Co.  v. 
Dunden,  34  Am.  6-  Eng.  R.  Cas.  88,  37  /Can. 
I.  14  Pac.  Rtp.  501. 
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Plaintiff  sued  for  personal  injuries  and 
filed  a  complaint  in  three  counts,  each  for 
the  same  cause  of  action,  and  each  claiming 
§10,000  as  damages;  but  in  the  general 
prayer  for  relief  the  damages  were  fixed  at 
$20,000.  The  jury  returned  a  verdict  for 
$15,000.  Held,  that  the  general  prayer  con- 
trolled and  authorized  the  verdict;  but  if  it 
was  otherwise  plaintiff  could  amend  under 
the  code  at  any  time.  Schidtz  v.  Third 
Ave.  R.  Co.,  9  Am.  &*  Eng.  R.  Cas.  412,  89 
N.  Y.  242;  reversing  14  /.  &«•  S.  211. — 
Applied  in  Rown  v.  Christopher  &  T.  St. 
R.  Co.,  34  Hun  (N.  Y.)  471. 

In  a  suit  for  damages  in  which  both  actual 
and  exemplary  damages  were  claimed,  the 
verdict  was  for  $150  actual  damages,  and  for 
$237.50  "for  insult."  Held,  that  the  verdict 
by  its  terms  excluded  the  idea  that  a  larger 
sum  than  $150  for  actual  damages  was  in- 
tended. Galveston,  H.  &*  S.  A.  K.  Co.  v. 
Dunlavy,  11  Atn.  &•  Eng.  R.  Cas.  673,  36 
Tex.  256. 

In  an  action  to  recover  damages  for  per- 
sonal injuries,  the  jury  assessed  damages  for 
"peril  and  fright,"  $833;  "  mental  anguish." 
$1666;  "pain  and  suffering,"  $6667.  Held, 
that  the  sum  awarded  for  pain  and  suffering 
consequent  upon  the  personal  injuries  in- 
cluded the  two  items  for  "mental  anguish" 
and  "fright,"  and  that  the  verdict  therefore 
gave  a  double  recovery  therefor.  Galveston, 
H.  Sf  S.  A.  R.  Co.  v.  Porfert,  37  Am.  &* 
Eng.  R.  Cas.  540,  72  Tex.  344,  10  S.  W. 
Rep.  207. 

191.  When  a  general  verdict  is 
sufflcient.— A  defendant,  having  failed  to 
ask  of  the  jury  special  findings  upon  the 
several  items  of  damage  alleged  in  plaintiff'f. 
petition,  has  no  ground  to  complain  that 
only  a  general  verdict  was  rendered.  Clam- 
fit's.  Chicago,  St.  P.  6m  K.  C.  R.  Co.,  84 
lo'va  71,  50  N.  IV.  Rep.  673. 

When  the  petition  sets  up  separate  causes 
of  action,  stated  in  separate  counts,  a  gen- 
eral verdict  for  a  general  sum  is  improper, 
and  is  good  cause  for  arrest  of  judgment. 
This  rule  does  not  apply  where  there  is  but 
one  cause  of  action,  stated  in  different 
forms,  in  different  counts.  3n  such  a  case  a 
finding  upon  any  one  of  the  counts  would 
bar  further  recovery  on  any  count  in  the 
petition,  and  a  general  verdict  for  plaintiff 
vnould  be  sufficient.  Owens  v.  Hannibal  &* 
St.  J.  R.  Co.,  58  Mo.  386.  9  Am.  Ry.  Rep.  19. 

Where  a  special  verdict  is  found,  a  gen- 
eral verdict  is  unnecessary;  but  its  rendition 


is  not  error,  especially  where  it  is  merely  a 
correct  conclusion  of*  law  from  the  special 
findings.  Hoppt  v.  Chicago,  M.  &*  St.  P. 
R.  Co.,  19  Am.  &>  Eng.  R.  Cas.  74,  61  IVis. 

357,  21  A^.   IV.  Rep.  227. 

192.  Eft'ect  of  general  verdict  — 
Presiiniptlous.— Where  the  jury  return 
a  special  verdict,  a  failure  to  find  as  to  any 
facts  in  issue  is  not  ground  for  a  venire  de 
novo.  Courts  will  assume  a  failure  of  proof 
as  to  the  facts  not  found,  on  such  motion, 
though  such  omission  might  be  ground  for 
a  new  trial.  Louisville,  N.  A.  &*  C.  R.  Co. 
V.  Buck,  38  Am.  «S-«  Eng.  R.  Cas.  152,  116 
Ind.  566,  \f)  N.  E.  Rep.  453,  2  L.  R.  A.  520, 
28  Am.  Law  Reg.  148. 

In  an  action  for  injuries  from  negligence, 
where  proper  instructions  have  been  given, 
and  there  is  a  general  verdict  for  plaintiff, 
the  jury  must  be  presumed  to  have  passed 
upon  both  the  question  of  defendant's  neg- 
ligence and  that  of  plaintiff's  contributory 
negligence.  Hartwig  v.  Chicagi  &^  N.  IV. 
R.  Co.,  I  Am.  6f  Eng.  R.  Cas.  65,  49  Wis. 

358,  5  A^.  VV.  Rep.  865. 

193.  Interpreting  the  verdict. — 
Plaintiff  sued  for  an  injury  to  his  property 
caused  by  the  negligent  and  unautliorized 
construction  of  a  side  track,  and  also  prayed 
for  a  mandamus  to  compel  its  removal.  The 
jury  returned  a  verdict  for  plaintiff.  Under 
the  evidence  and  instructions  of  the  court 
they  were  authorized  i  find  for  plaintiff, 
not  for  damages  caused  oy  the  existence  of 
the  side  track,  but  for  damages  arising  from 
defective  waterways  connected  therewith. 
Held,that  the  verdict  did  not  amount  to  a 
finding  that  the  side  track  was  a  continuing 
nuisance  at  the  time  of  the  trial,  and  a 
motion  by  plaintiff  for  judgment  for  the 
mandamus  also  was  properly  overruled. 
Fuller  V.  Chicago,  R.  L  &*  P.  R.  Co.,  14  Am. 
&•  Eng.  R.  Cas.  149,61  Iowa  12$,  i^  JV.  IV. 
Rep.  861. 

A  jury  found  that  defendant  was  guilty 
of  gross  negligence,  immediately  causing  the 
injury.  They  also  found  that  plaintiff  was 
guilty  of  negligence  contributing  to  the  in- 
jury, without  specifying  what  degree  of 
negligence,  or  whether  proximately  or  re- 
motely contributory.  Held,  that  it  was 
apparent  from  the  other  findings,  and  the 
instructions  of  the  court,  that  they  intended 
only  such  slight  negligence  as  was  consist- 
ent with  a  right  to  recover  compensa- 
tion. Kansas  Pac.  R.  Co.  v.  Pointer,  14 
Kan.  37. 
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Where  the  action  is  based  on  negligence, 
and  the  evidence  as  to  the  negligence  is 
conflicting,  and  the  jury  find  a  verdict  for 
the  plaintiff,  this  must  be  regarded  as  set- 
tling the  question  of  negligence  in  his  favor. 
Shefield\.  Rochester  &*  S.  A'.  Co.,  2i  Barb. 
(N.  v.)  339- 

Plaintiff  :..ie<;ed  in  his  complaint  that  he 
was  returning  from  his  place  of  business  to 
his  home,  along  defendant's  track,  as  he  had 
been  in  the  habit  of  doing  for  several  years 
without  objection  from  defendant,  and  was 
within  the  corporate  limits  of  a  town,  when, 
owing  to  the  gross  negligence  of  defendant's 
servants,  he  was  struck  from  behind  by  a 
locomotive  engine  belonging  to  defendant 
and  thrown  from  the  track,  and  was  thereby 
much  injured.  The  jury,  in  response  to 
the  first  issue,  found  that  plaintiff  was  "  in- 
jured by  the  negligence  of  the  defendant,  as 
alleged."  Held.thdX  the  verdict  meant  only 
that  defendant,  by  failure  to  e.xercise  ordi- 
nary care,  injured  plaintiff.  McAdoo  v. 
Richmond  6-  D.  R.  Co.,  41  Am.  &»  Eng. 
R.  Cas.  524,  105  A^.  Car.  140,  11  S.  E. 
Rep.  316.— Quoting  Manly  v.  Wilmington 
&  W.  R.  Co.,  74  N.  Car.  655. 

194.  Reconsideriug  the  verdict.— 
Where  the  jury,  in  a  special  verdict,  find 
that  defendant  company  "  took  and  con- 
verted the  property  in  controversy  to  its 
own  use,"  but  do  not  set  out  the  facts  upon 
which  such  conclusion  is  based,  the  court 
should  send  them  to  their  room  to  perfect 
their  verdict,  or  if  this  be  not  done  a  venire 
de  novo  should  be  granted.  Louisville,  N. 
A.  &'  C.  R.  Co.  V.  Balc/i,  105  /nd.  93,  4  A': 
E.  Rep.  288. 

Where  any  one  of  the  findings  in  a  special 
verdict  is  not  specific  and  certain,  either 
party  may  require  that  it  may  be  made  so 
before  the  jury  is  discharged.  If  no  objec- 
tion to  such  finding  is  made  by  either  party, 
it  will  thereafter  be  construed  most  stiongly 
against  the  party  in  whose  favor  it  is 
made.  Kansas  Pac.  R.  Co.  v.  Pointer,  14 
Kan.  37. 

A  verdict  for  plaintiff  was  for  $500  actual, 
and  $4500  exemplary,  damages.  There  was 
no  issue  as  to  exemplary  damages,  and 
plaintiff  had  received  severe  injuries.  The 
judge  refused  to  receive  the  verdict,  in- 
•tructing  the  jury  that  they  could  not  find 
exemplary  damages.  They  then,  after  short 
consultation,  returned  a  verdict  for  plaintiff 
for  $5000.  This  was  received  and  judg- 
nient  was  rendered  thereon.   Held,  that  this 


was  proper  practice.  The  statute  is  con- 
clusive :  "  If  the  verdict  is  not  responsive 
to  the  issues  submitted  to  the  jury,  the 
court  shall  call  their  attention  thereto  and 
send  them  back  for  further  deliberation." 
Ft.  Worth  &^  D.  C.  R.  Co.  v.  Mackney,  83 
Tex.  410,  \%S.  W.  Rep.  949. 

196.  Aiiieiidiug  and  correcting 
the  verdict  — Surplusage.  —  Where  a 
complaint  does  not  claim  damages  payable 
in  coin,  the  words  "  payable  in  United  States 
gold  coin,"  in  a  verdict,  should  be  rejected 
as  surplusage.  Watson  v.  San  Francisco &* 
H.  B.  R.  Co.,  50  Cal.  523.  Patochi  v.  6>«- 
tral  Pac.  R.  Co.,  52  Cal.  90. 

. .  t  nding  that  "  the  Grand  Rapids  and  In- 
dia..a  railroad  "  is  located  on  certain  land, 
and  that  "  grading  was  conimenced  on  said 
railroad  in  the  month  of  June,  1868  ;  that  the 
said  Grand  Rapids  and  Indiana  railroad  com- 
pany has  never  built,  or  caused  to  be  built, 
any  fences,"  etc.,  considered  in  view  of  the 
universal  custom  of  calling  railroads  by  the 
name  of  the  company  laying  out  and  build- 
ing them,  cannot  be  misunderstood  ;  and 
the  defect  will  not  be  held  a  fatal  omis- 
sion upon  the  objection  that  the  finding 
fails  to  declare  specifically  that  the  Grand 
Rapids  and  Indiana  railroad  company  is  a 
corporation  owning  and  occupying  the  road 
in  question,  or  coming  within  the  railroad 
laws,  where  the  sense  is  clear  and  the  bill  of 
exceptions  furnishes  conclusive  proof  by 
which  it  can  be  amended.  Continental  Imp. 
Co.  V.  Ives,  30  Mich.  448. 

Where  a  verdict  contains  matter  of  fact 
which  is  immaterial  and  not  responsive  to 
the  issue,  such  matter  may  be  rejected  as 
surplusage;  and  the  verdict  should  stand  if 
the  remaining  portion  is  responsive  to  the 
issue  and  not  open  to  any  further  objection. 
Martin  v.  Ohio  River  R.  Co.,  37  W.  Va. 
349,  16  S.  E.  Rep.  589. 

100.  OroundH  for  setting  aside 
verdict,  generally.— In  personal-injury 
cases  it  is  the  duty  of  the  trial  judge  to  set 
aside  a  verdict  when,  in  his  sound  judgment, 
justice  will  be  served  thereby,  and  an  appel- 
late court  will  not  disturb  his  action  unless 
clearly  satisfied  that  the  court  below  ex- 
ceeded the  bounds  of  its  judicial  discretion. 
Woods  v.  Richmond  &>  D.  R.  Co.,  i  App. 
Cas.  {D.  0  165. 

A  verdict  will  not  be  set  aside  (or  erro- 
neous instructions  where  justice  has  been 
done.  Garland  v.  Chicago  &>  N.  W.  R.  Co., 
8  ///.  App.  571,— Followed  in  O'Malleyz/. 
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Chicago   City  R.  Co.,  33   111.   App.    354: 
O'Malley  v.  Chicago  City  R.  Co.,  30  111. 

App.  309- 

A  plaintiff  not  entitled  to  recover  at  all 
has  no  right  to  have  a  verdict  for  the  de- 
fendant set  aside,  nor  one  in  his  own  behalf, 
because  the  damages  are  less  than  the  pe- 
cuniary injury.  O'Malley  v.  Chicago  City  R, 
Co.,  33  /;7.  App.  354. — Following  Garland 
V.  Chicago  &  N.  \V.  R.  Co.,  8  111.  App.  571. 

A  verdict  for  a  personal  injury  alleged  to 
have  been  occasioned  by  an  employer's 
negligence  in  failing  to  provide  proper  ma- 
chinery and  appliances  cannot  stand  where 
it  does  not  appear  upon  what  ground  the 
verdict  was  based.  United  States  Rolling 
Stock  Co.  V.  Chadwick,  35  ///.  App.  474. 

Plaintitf  brought  a  suit  in  the  nature  of 
ejectment  for  the  possession  of  120  acres  of 
land,  without  any  claim  for  damages  or 
co:..;^etisation,  except  so  far  as  damages 
were  an  incident  to  the  right  of  possession ; 
but  the  other  pleadings  and  proceedings 
showed  that  only  a  narrow  strip,  or  right  c. 
way  across  the  land,  was  in  controversy. 
The  jury  returned  a  verdict  that  "  We,  the 
jury,  find  for  the  plaintiff  and  assess  his 
damages  at  forty-two  dollars."  Held,  not 
sufficient  to  enable  the  court  to  render  the 
pioper  judgment,  and  a  venire  de  novo 
should  be  granted.  Cincinnati,  H.  &>  I.  R. 
Co.  V.  Clijford,  33  Am.  &*  Eng.  R.  Cas.  81. 
113  /«</.  460,  15  A'.  ^.  Jiep.  524,  13  IVest. 
Rep.  384. 

Facts  whicii  are  essential  to  a  right  of  re- 
covery must  be  proved  by  testimony  having 
at  least  a  preponderating  influence.  A  ver- 
dict evidently  founded  upon  mere  conjec- 
ture of  possibilities  or  probabilities,  how- 
ever reasonable,  will  not  be  permitted  to 
stand.  Moore  v.  Missouri  Pac.  R.  Co.,  28 
.1/c;.  .Ipp.  622.— Reviewing  Philadelphia  & 
R.  R.  Co.  V.  Shertle,  97  Pa.  St.  450. 

In  an  action  by  an  employe  to  recover  for 
a  personal  injury,  alleged  to  have  been 
caused  by  negligence,  four  questions  were 
submitted  to  the  jury  for  special  findings, 
one  of  which  was  whether  plaintiff  was 
guilty  of  contributory  nepjigence.  The 
jury  returned  a  general  verdict  for  plaintiff 
for  S6uoo,  but  stated  that  they  could  not 
agree  as  to  the  special  fineings.  There 
was  nothing  to  show  that  the  question  of 
contributory  negligence  had  been  settled. 
Held,  that  the  verdict  should  be  set  aside. 
Ebersole  v.  Northern  C.  R.  Co.,  23  Hun 
(N.  Y.)  114. 


Plaintiff  granted  to  a  company  the  right  to 
construct  Us  track  across  certain  mill  prop- 
erty, but  provided  that  the  track  was  not  to 
be  nearer  than  seven  rods  from  the  mill. 
He  sued  for  damages  for  constructing  the 
track  within  that  distance.  By  the  plead- 
ings plaintiff's  title  to  the  grounds  was  put 
in  issue.  The  jury  returned  a  verdict  that 
the  track  was  constructed  as  alleged  in  the 
complaint,  and  that  it  damaged  the  property 
to  a  certain  amount,  but  they  did  not  ex- 
pressly find  that  plaintiff  owned  the  prop- 
erty. Held,  that  the  failure  so  to  find  was 
not  ground  for  reversing  the  judgment  at 
the  instance  of  defendant.  Hutchinson  v. 
Chicago  &•  N.  IV.  R.  Co.,  41   Wis.  541. 

197.  Verdict  against  evidence. 
— The  presumption  arising  against  a  rail- 
road, where  damage  is  done  to  stock  or 
other  property  by  the  running  of  its  loco- 
motives or  cars,  was  rebutted  in  this  case  by 
the  evidence  for  the  plaintiff.  A  nonsuit 
might  have  been  awarded  ;  but  this  not  hav- 
ing been  done  and  evidence  for  the  defend- 
ant not  having  been  introduced,  a  finding 
for  the  plaintiff  was  unsupported  by  the 
evidence,  and  was  properly  set  aside.  Mor- 
gan V.  Central  R.  Co.,  77  Ga.  788. 

A  company  was  sued  for  killing  mules 
near  a  crossing.  The  evidence  showed  that 
the  engineer  saw  them  when  on  the  crossing, 
and  at  once  whistled  "on  brakes,"  gave  the 
"stock  alarm,"  reversed  the  engine,  sanded 
the  track,  and  would  have  stopped  the  train 
before  reaching  the  mules,  but  that  they  ran 
some  eighty  yards  on  the  track  toward  the 
engine.  Held,  not  sufficient  to  show  negli- 
gence, and  a  verdict  against  the  company 
should  be  set  aside.  Crawley  v.  Georgia  R. 
&*  B.  Co.,  82  Ga.  190,  8  S.  E.  Rep.  417; 
further  appeal,  87  Ga.  191. 

Where  the  verdict  is  so  manifestly  con- 
trary to  the  evidence  as  to  show  that  it 
must  have  been  the  result  of  passion,  preju- 
dice, or  undue  sympathy,  it  should  be  re- 
versed. Lake  Shore  6^  M.  S,  R.  Co.  v. 
Kuhltnan,  18  III  App.  222. 

A  verdict  which,  upon  the  issues  sub- 
mitted to  the  jury,  is  against  the  weight  of 
evidence  cannot  be  sustained  by  the  opinion 
of  the  court  upon  a  distinct  ground  of 
liability,  which  has  not  been  alleged  or  tried, 
and  which  can  only  be  put  in  issue  by  an 
amendment  of  the  declaration,  and  by  evi- 
dence which  the  jury  have  not  been  per- 
mitted to  consider.  So  held,  where  the 
action  was  to  recover  for  injuries  received 
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at  a  highway  crossing  by  running  a  train  of 
cars  against  plaintiff's  wagon,  the  negligence 
charged  being  a  failure  to  ring  a  bell  before 
the  crossing  was  reached,  but  where  the 
trial  court  was  of  opinion  that  there  was  not 
sufficient  evidence  of  negligence  as  to  the 
bell,  but  there  was  as  to  a  failure  to  erect  a 
signboard,  if  the  matter  had  been  pleaded. 
Elkim  V.  Boston  &*  A.  R.  Co.,  115  Mass.  190. 
7  Am.  Ry.  Rep.  456. 

In  an  action  for  personal  injuries  to  a 
section  boss  caused  by  the  derailmeit  of  an 
eni,'ine  and  tender,  there  was  evidence  tend- 
ing to  show  that  the  derailment  was  caused 
by  a  brake  shoe  falling  in  advance  of  a  car 
wheel,  and  that  if  the  shoe  had  been  prop- 
erly fastened  it  would  not  have  fallen.  It 
was  claimed  that  the  engine  and  tender  were 
both  inspected  a  short  time  before  the  acci- 
dent, but  it  was  shown  that  on  that  inspec- 
tion machinery  constantly  in  sight  of  the 
engineer  who  made  the  inspection  was  not 
observed  to  be  out  of  order,  though  a  mate- 
rial part  of  it  was  missing.  Held,  that  a 
verdict  for  plaintiff  which  involved  the 
finding  that  the  machinery  was  defective 
was  sufficiently  supported  by  the  evidence. 
Missouri  Pac.  R.  Co.  v.  AIcElyea,  38  Am. 
«S-  Ev.g.  R.  Cas.  200,  71  Tex.  386,  9  S.  IV. 
Rep.  313,  I  L.  R.  A.  ^11. 

108.  Excessive  damages.— The  fact 
that  a  verdict  may  be  so  excessive  as  to 
suggest  to  the  trial  court  a  remittitur  does 
not  necessarily  suggest  that  the  verdict 
should  be  set  aside  in  toto.  Holmes  v. 
Atchison,  T.  &>  S.  F.  R.  Co..  48  Mo.  App.  79- 
— Criticising  Gurley  v.  Missouri  Pac.  R. 
Co.,  104  Mo.  2u. 

Where  evidence  of  greater  damage,  loss, 
or  value  than  the  amount  specified  in  the 
bill  of  particulars  is  given  without  objection, 
and  the  amount  recovered  is  no  more  than 
the  party  is  justly  entitled  to,  the  court  will 
not  set  aside  the  verdict  because  it  is  more 
than  the  amount  of  damage  specified  in  the 
bill  of  particulars.  Chadbourne  v.  Delaware, 
L.  &-  IV.  R.  Co.,  6  Dal}'  (N.  I'.)  215. 

A  verdict  will  not  be  set  aside  because 
excessive  when  there  is  no  satisfactory 
mode  of  computing  the  damages  and  the 
case  was  fairly  submitted  to  the  jury.  Dil- 
lingham  v.  Scales,  78  Tex,  205,  14  S.  IV. 
Rep.  566. 

190.  Miscoiicliict  of  jurors.* — In  an 
action  for  personal  injuries  the  jury  returned 
a  verdict  for  the  defendant  corporation,  but 

*See  a,lso  ante,  189. 


at  the  same  time  the  foreman  handed  to 
the  clerk  a  paper  signed  by  him  stating  that 
the  jury  recommended  to  the  company  that 
plaintiff  be  reimbursed  for  his  expenses  and 
loss  of  time.  Plaintiff  moved  to  set  aside 
the  verdict  on  the  ground  of  if'sconduct  of 
the  jury.  Held:  (i)  that  it  was  not  in  itself 
sufficient  evidence  of  misconduct  to  warrant 
interfering  with  the  verdict;  (2)  that  the 
affidavits  of  the  jurors  were  not  admissible 
to  show  misconduct  on  their  part.  Kelley 
v.  Pennsylvania  R.  Co.,  33  Fed.  Rep.  856. 

In  an  action  for  unliquidated  damages, 
the  jury  may,  to  arrive  at  a  verdict,  resort 
to  means  that  are  not  allowed  in  criminal 
actions,  or  in  civil  actions  where  the  d*  m- 
ages  are  liquidated.  St.  Louis  &-  S.  R. 
Co.  v.  Myrtle,  SI  /»d.  566.— Distinguishing 
Ellsworth  V.  Central  R.  Co.,  34  N.  J.  L.  93. 
Quoting  Guard  v.  Risk,  11  Ind.  156. 

200.  Sealed  verdicts.— A  jury,  having 
been  authorized  so  to  do,  brought  in  a  sealed 
verdict  for  plaintiff  for  $6000,  which  was 
entered  upon  the  clerk's  minutes.  Upon 
polling  the  jury  they  did  not  agree,  and 
were  directed  by  the  court  to  return  to  their 
room.  They  retired,  but  returned  for  in- 
.structions  as  to  whether  they  could  increase 
their  verdict.  The  court  instructed  them 
that  they  might  render  such  verdict  as  they 
thought  proper,  whereupon  they  brought 
in  a  verdict  for  $7000.  Held,  no  error. 
Warner  v.  New  York  C.  R.  Co.,  52  A^.  V, 
437,  4  Am.  Ry.  Rep.  516.— DISTINGUISHING 
Fordham  v.  Smith,  46  N.  Y.  683. 

Plaintiff  claimed  that  defendant  was  guilty 
of  negligence  in  three  particulars,  and  the 
court  submitted  these  three  claims  to  the 
jury  with  instructions  to  find  a  general  ver- 
dict. The  jury  agreed  upon  a  verdict  for 
plaintiff,  sealed  it  up,  and  separated.  When 
the  verdict  was  delivered  in  open  court,  the 
presiding  judge  required  the  jury  to  state 
the  particular  ground  upon  which  they  had 
found  for  plaintiff,  and  they  did  so.  Held, 
no  error,  for  no  further  deliberation  was 
thereby  required.  Germond  v.  Central  Vt. 
R.  Co.,  65  VI.  126,  26  Atl.  Rep.  401. 

Such  a  finding  is  an  authoritative  state- 
ment from  the  jury  of  the  ground  upon 
which  they  base  their  verdict,  and  renders 
immaterial  any  error  in  the  submission  of 
the  other  claims  of  plaintiff.  Germond  v. 
Cintral  Vt.  R.  Co.,  65  Vt.  1 26, 26  Atl.  Rep.  401 . 
201.  Fiiidiners  by  the  court.— There 
is  no  rule  of  law  requiring  the  appellate 
court  to  reverse  a  judgment  because  of  in- 
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consistent  conclusions  of  law,  when  the 
judgment  directed  to  be  entered  is  in  ac- 
cordance with  the  correct  conclusions  of  law 
under  the  facts  found.  Welsh  v.  Manhattan 
El.  R.  Co.,  29  N.  Y.  S.  K.  511.  8  N.  V. 
Supp.  492- 

In  an  action  of  trespass  against  an  ele- 
vated railway  cor  pany,  for  injuries  to  abut- 
ting property,  the  court  found  as  a  fact  that 
tlie  trespass  had  diminished  the  rental 
value  of  the  property,  and  that  the  plaintiff 
was  damaged  in  the  sum  of  85198.  This 
finding  was  sustained  by  the  evidence,  and 
justified  the  conclusion  of  law  that  plaintiff 
was  entitled  to  judgment  for  that  amount ; 
but  the  court  further  found,  at  the  request 
of  the  company,  that  the  evidence  did  not 
establish  any  detinite  amount  of  damages 
for  which  judgment  could  be  rendered. 
He/ti,  that  the  first  finding  as  to  the  amount 
of  damages  controlled,  and  if  the  second 
finding  hud  any  effect  at  all,  it  was  as  a  con- 
clusion of  law,  and  was  clearly  erroneous. 
Under  New  York  Code,  §  1022,  the  decision 
of  tiie  court  on  a  trial  without  a  jury  must 
state  the  facts  found  and  the  conclusions  of 
law  separately.  Welsh  v.  Manhattan  El.  Ji. 
Co.,  29  A^.  F.  5.  /?.  51 1,  8  N.  Y.  Supp.  492. 

2.  Special  Verdicts. 

202.  Ri{;lit  to  have  .special  ques- 
tions submitted  totliejury. — A  state 
law  requiring  juries  to  answer  special  inter- 
rogatories in  addition  to  the  general  verdict 
does  not  apply  to  United  States  courts. 
Indianapolis  <5~«  St.  L.  R.  Co.  v,  Horst,  93 
U.S.  291.— Followed  in  St.  Louis,  I.  M. 
&  S.  K.  Co.  V.  Vickers,  122  U.  S.  360. 

111.  statute  only  makes  it  the  duty  of  the 
court  to  require  the  jury  to  find  specially 
"upon  inateiial  questions  of  fact."  If  the 
finding  of  such  special  matters  cannot  affect 
the  general  verdict  in  favor  of  the  other 
party,  such  special  questions  will  be  properly 
refused.  Jacksonville  S.  E.  R.  Co.  v.  Sotith- 
wott/i,  135  ///.  250,  25  N.  E.  Rep.  1093; 
affirmii\n;  32  ///.  App.  307. 

It  is  the  right  of  the  parties  to  have  im- 
portant questions  of  fact  that  are  based  on 
competent  testimony,  and  that  are  within 
the  issues  of  the  case,  submitted  to  the 
jury,  and  answered  upon  request ;  and  under 
the  facts  and  circumstances  of  this  case,  the 
refusal  of  the  right  was  material  error. 
Wichita  &*  W.  R.  Co.  v.  Fechheimer,  36 
Kan.  45.— Followed  in  Chicago,  I.  &  K.  R. 
Co.  V.  Townsdin,  38  Kan.  78. 


Where  the  proximate  cause  of  an  injury 
was  either  the  negligence  of  a  superior  serv> 
ant  of  the  company  in  ordering  plaintiff  to 
continue  his  work  upon  a  detached  car 
while  an  engine  was  approaching,  or  the 
failure  of  the  engineer  or  fireman  (plaintiff's 
fellow-servants)  to  ring  the  engine  bell,  and 
thus  give  plaintiff  sufficient  warning  to  en- 
able him  to  save  himself  from  being  thrown 
from  the  car  by  the  shock  of  the  collision, 
it  is  error  to  refuse  to  submit  special  ques- 
tions to  the  jury  calling  for  findings  whether 
such  warning  would  have  been  given,  and 
whether  the  accident  would  have  happened, 
if  the  bell  had  been  so  rung.  Harrison  v. 
Detroit,  L.  &^  N.  R.  Co.,  i,\  Am.  &*  Eng.  R. 
Cas.  398,  79  Mich.  409,  44  A'.   W.  Rep.  1034. 

In  such  case  the  jury  should  be  in- 
structed that  if  at  the  time  said  order  was 
given  plaintiff  was  aware  of  the  near  ap- 
proach of  the  engine,  of  which  fact  the 
superior  servant  was  ignorant,  and  failed  to 
notify  him,  or  to  save  himself,  he  was  guilty 
of  contributory  negligence.  Harrison  v. 
Detroit.  L.  6-  N.  R.  Co.,  41  Am.  &*Eng.  R. 
Cas.  398,  79  Mich.  409,  44  A^.  IV.  Rep.  1034. 

Special  findings,  as  distinguished  from 
special  verdicts,  are  contemplate!  by  the 
statute  requiring  the  court,  upon  the  re- 
quest of  either  party,  to  submit  special 
issues  to  the  jury.  Benton  v.  St.  Louis  &• 
S.  /•".  R.  Co.,  25  Mo.  App.  155.— Followed 
IN  Gourley  v.  St.  Louis  &  S.  F.  R.  Co.,  25 
Mo.  App.  144. 

In  an  action  to  recover  damages  for  an 
injury  caused  by  the  negligence  of  defend- 
ant coii.pany,  which  pleads  contributory 
negligence,  defendant  is  entitled  to  an  issue 
on  this  question,  unless  the  court  includes 
it,  by  proper  instructions  to  the  jury,  under 
the  issue  as  to  negligence.  Kirk  v.  Atlanta 
&-  C.  A.  L.  R.  Co.,  97  N.  Car,  82,  2  5.  E. 
Rep.  536. 

Instructions  with  regard  to  negligence 
and  contributory  negligence  should  be  given 
to  the  jury  in  connection  witli  questions 
submitted  on  those  points  and  not  as 
general  instructions  in  the  case.  Kelly  v. 
Chicago  6-  N.  W.  R.  Co.,  60  Wis.  480,  19 
N.   W.  Rep.  521. 

203.  What  questions  or  interrog- 
atories should  be  submitted.  —  The 
question  whether  defendant  was  first  guilty 
of  negligence  should  be  submitted  to  the 
jury  before  allowing  them  to  consider 
whether  plaintiff  was  guilty  of  contributory 
negligence,  since  the  submission  of  the  lat- 
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ter  question  involves  an  assumption  that 
there  was  already  negligence  on  the  other 
side.  Harmon  v.  Washington  &*  G,  R.  Co., 
30  Am.  &^  Eng.  R.  Cas.  627,  6  Mackty  (D. 
C.)  57.  8  Cent.  Rep.  738. 

The  question  "  Was  the  deceased  exercis- 
ing reasonable  care  for  his  own  safely  at  the 
time  he  was  i<illed  ? "  submits  a  material 
and  controlling  fact,  and  one  that  can  prop- 
erly be  made  tlie  subject  of  a  special  find- 
ing. Chicago^  N.  W.  li.  Co.  v.  DunUavy, 
39  Am.  ^  Eng.  R.  Cas.  381,  129  ///.  132,  22 
A'.  E.  Rep.  I S ;  affirtning  27  ///.  App.  438. 

It  is  proper  for  plaintilT  to  submit  an 
interrogiitory  to  the  jury,  asking  if  the  fore- 
man of  the  shop  of  defendant,  at  the  place 
where  the  accident  occurred,  was  not  noti- 
fied before  an  accident  by  an  engineer  of 
the  def«"ctive  engine  that  it  was  in  an  un- 
safe and  unfit  condition,  and  liable  to  be 
wrecked  unless  it  was  taken  into  the  shops 
and  repaired.  Wabash  &*  IV.  R.  Co.  v. 
Morgan,  132  Jnd.  430,  31  N.  E.  Rep.  661,  32 
A^.  E.  Rep.  85. 

The  statute  (Wis.  Rev.  St.  §  1809)  having 
provided  that  at  street  crossings  no  loco- 
motive should  go  faster  than  six  miles  an 
hour,  a  question  submitted  for  special  ver- 
dict US  to  whether  the  engine  was  "  being 
run  at  a  greater  rate  of  speed  than  six  miles 
an  hour "  is  not  objectionable  in  form. 
Meddles  v.  Chicago  6-  N.  IV.  R.  Co.,  39  Am. 
&•  Eng.  R,  Cas.  645,  74  Wis.  239,  42  A'^.  W. 
Rep.  237. 

In  an  action  against  the  owner  of  a 
private  logging  railroad  for  injuries  sus- 
tained by  an  employe  in  the  wreck  of  a 
train  loaded  with  logs,  the  complaint 
charged  that  defendant  was  negligent  in 
respect  to  (i)  the  condition  of  the  rail- 
road ;  (2)  the  selection  of  chains  for  binding 
loads  of  logs  on  the  cars  ;  (3)  the  sufficiency 
of  such  chains;  (4)  allowing  a  large  log  to 
remain  beside  the  track  in  dangerous  prox- 
imity thereto  ;  (5)  the  loading  of  the  logs  on 
the  cars.  There  was  evidence  tending  to 
show  that  the  loading  was  done  by  an  inde- 
pendent contractor,  for  whose  negligence 
in  that  respect  defendant  would  not  be  lia- 
ble. The  jury  found,  in  a  special  verdict, 
that  defendant  was  negligent  in  the  first 
four  particulars  mentioned ;  but  the  court 
refused  to  submit  to  them  a  question,  pro- 
posed by  defendant,  as  to  whether  ihe  acci- 
dent was  caused  in  whole  or  in  part  by 
negligent  loading.  Held,  that  this  was 
error,  although    the  jury    found  that  the 


wrecking  of  the  train  wai  caused  by  the 
log  lying  in  the  ditch  near  the  track.  If  the 
court  had  not  practically  taken  the  question 
of  negligent  loading  from  the  jury,  they 
might  have  found  that  such  loading  was  the 
proximate  cause  of  the  accident  and  the 
log  lying  near  the  track  a  remote  cause 
only.  Haley  v.  Jump  River  Lumber  Co.,  81 
Wis.  412,  51  iV.  W.  Rep.  321,  956. 

Although  the  inquiry  as  to  whether  the 
accident  was  caused  in  part  by  the  negli- 
gence of  the  loader  was  immaterial,  since 
in  that  case  defendant  would  still  be  liable, 
yet  the  proposed  question  should  not  have 
been  rejected  merely  because  that  imma- 
terial inquiry  was  joined  with  it.  Haley  v. 
Jump  River  Lumber  Co.,  81  Wis.  412,  51  A'; 
W.Rep.  321,956. 

The  jury  found  that  plaintiff  did  not 
know  that  the  log  was  lying  in  the  ditch 
near  the  track ;  but  the  court  refused  to 
submit  a  question  as  to  whether  he  could, 
by  the  exercise  of  ordinary  care,  have  dis- 
covered such  log  and  its  precise  relation  to 
the  track,  and  also  refused  to  instruct 
the  jury  to  the  eflfect  that  if  the  danger 
caused  by  the  presence  of  the  log  might,  by 
the  use  of  reasonable  or  ordinary  care,  have 
been  known  to  him,  he  is  presumed  to  have 
known  it  and  assumed  the  risk.  Heldltrror. 
Haley  V.  Jump  River  Lumber  Co.,%i  Wis. 
412,  51  N.  W.  Rep.  321,  956. 

204.  What  slioultl  be  refused.  — 
In  an  action  for  not  delivering  cattle  at  a 
certain  time  according  to  agreement,  the 
question  properly  left  to  the  jury  was 
"whether  such  an  agreement  had  been 
entered  into."  It  was  unnecessary  to  direct 
the  jury  to  say  "whether  the  cattle  had 
been  carried  under  the  bargain,"  that  point 
not  having  been  made  at  the  trial.  Brown 
v.  Bristol  Sr*  E.  R.  Co.,  9  W.  R.  872,  4  L. 
T.  830. 

In  an  action  to  recover  for  the  death  of 
a  person  through  negligence,  this  spe- 
cial question  :  "  What  precaution  did  the 
deceased  take  to  inform  himself  of  the 
approach  of  the  train  which  caused  the 
injury?"  was  properly  refused.  Chicago  &* 
N.  W.  R.  Co.  V.  Dunleavy,  39  Am.  &-  Eng. 
R.  Cas.  381.  129///.  132,  22  A^.  E.Rep.  15; 
affirming  27  ///.  App.  438. 

At  the  request  of  plaintiff  the  court,  in  an 
action  against  a  company  for  running  over 
plaintiff's  horses  and  wagon,  submitted  to 
the  jury  the  interrogatories:  (i)  "Was  not 
the  defendant  guilty  of  negligence  in  placing 
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the  freight  car  on  the  side  track  on  the 
street,  thereby  obstructing  the  same?"  (2) 
"  Was  not  the  defendant  guilty  of  negligence 
in  not  placing  some  visible  signal  to  indicate 
the  approach  of  the  backing  train?"  To 
each  of  which  the  jury  answered  "  Yes." 
Held,  that  tlie  interrogatories  were  not 
within  the  statute,  and  should  riot  have 
been  submitted  to  the  jury,  because  they 
did  not  ask  a  finding  on  any  particular  mat- 
ters of  fact,  l.iut,  assuming  certain  facts, 
aslced  tlie  jury  to  pronounce  upon  the  ques- 
tion of  nej^ligence,  as  a  conclusion  of  law 
from  the  facts  assumed.  Toledo  5-  W.  R. 
Co.  V.  Goddard,  25  Ind.  185.— CurriciSEti 
IN  Ft.  Wayne,  J.  &  S.  R.  Co.  v.  Hussel- 
nian,  65  Ind.  73.  Quoted  in  Pittsburgh, 
C.  &  St.  L.  R.  Co,~'.  Spencer,  98  Ind.  186. 
Revikweu  in  Cronk  v,  Chicago,  M.  &  St. 
P.  R.  Co.,  54  Am.  &  Eng.  R.  Cas.  525,  3  S. 
Dak.  93,  52  N.  W.  Rep.  420. 

An  interrogatory  wliich  asks  the  jury  to 
decide  a  question  of  law  is  improper.  An 
interrogatory  reading  "  Could  the  defendant 
have  lawfully  fenced  its  track  at  the 'point" 
wheie  animals  entered  upon  it  ?  is  a  question 
of  law.  Louisville,  N.  A.  &^  C.  A'.  Co.  v. 
Worley,  107  Ind.  320,  7  N.  E.  Rep.  215. 

In  an  action  for  injury  to  premises  by  fire 
from  an  engine  it  is  not  error  to  strike  out 
certain  interrogatories  proposed  by  defend- 
ant for  the  jury  to  answer  which  required 
tiie  name  of  any  witness  who  testified  that 
the  lire  complained  of  was  set  by  a  loco- 
motive engine  operated  by  defendant.  The 
origin  of  such  a  fire  is  often  proved  by  cir- 
cumstances. It  is  not  necessary  to  prove  it 
by  direct  or  positive  evidence.  If  the  inter- 
rogatories were  submitted,  and  the  most 
favorable  answers  to  defendant  secured,  the 
result  would  not  be  affected,  and  it  is  not 
error  to  reject  an  interrogatory  which  could 
not  have  affected  the  general  verdict,  how- 
ever answered.  Ohio  6-  M.  R.  Co.v.  Trapp, 
4  Ind.  A  pp.  69,  30  N.  E.  Rep.  812. 

Defendant  requested  the  court  to  submit 
to  the  jury  the  following  (  lestion  for  special 
finding :  ■'  Could  the  plaintitt  have  avoided 
the  accident  for  which  he  sues  by  the  use 
of  such  ordinary  care  and  prudence  as  is 
usually  required  of  brakemen  on  railroads  ?  " 
Held,  that  the  question  was  properly  re- 
fused for  the  reasons  (i)  that  it  presented  a 
hypothetical  case,  and  required  the  jury  to 
find  the  possible  effects  or  consequences  of 
the  case  supposed;  (2)  it  did  not  require 
the  jury  to  find  from  the  evidence  an  ulti- 
8  D.  R.  D.— 7 


mate  fact  in  issue.  (Cole,  J.,  dissenting.) 
Hamilton  v.  Des  Moines  Vallty  R.  Co.,  36 
Iowa  31. 

In  an  action  by  a  brakeman  for  personal 
injuries,  the  defendant  asked  that  a  number 
of  special  interrogatories  be  submitted  to  the 
jury,  among  which  was  this  :  "  Do  you  find 
from  the  evidence  that  the  accident  to  the 
plaintiff  was  in  whole  or  in  part  caused  by 
any  act  of  his  own,  either  of  commission  or 
omission?"  Held,  that  it  was  properly  re- 
fused, as  being  too  general.  IV/ialenv.  Chi- 
cago, R.  I.  Sf  P.  R.  Co.,  38  Am.  <S-  Eng.  R. 
Cas.  141.  75  ^07iia  563,  39  .V.  IV.  Rep.  894. 

In  an  action  for  the  death  of  a  brakeman 
defendant  asked  the  court  to  submit  to  the 
jury  the  following  special  finding  :  "  What 
negligent  act  was  done  or  what  duty 
omitted  by  any  employe  of  the  defendant 
which  caused  the  accident  to  the  decedent?" 
Held,  that  it  was  proper  to  refuse  the  re- 
quest, as  the  effect  of  the  investigation 
called  for  by  the  question  was  to  leave  the 
jury  to  canvass  the  whole  field  of  negli- 
gence, rather  than  the  alleged  acts.  Gor- 
man V.  Minneapolis  &*  St.  L.  R.  Co.,  78 
Iowa  509,  43  N.  W.  Rep.  303. 

Under  the  Te.xas  statute  a  special  ver- 
dict must  find  the  facts  established  by  the 
evidence,  and  not  the  evidence  by  wliich 
they  are  established,  and  the  finding  must 
be  such  that  nothing  remains  for  the  court 
but  to  draw  therefrom  the  conclusions  of 
law.  A  special  issue  whether  defendant 
before  crossing  a  track  could  have  seen  the 
train  approaching  is  properly  refused,  as  the 
question  still  remains  for  the  jury  whether 
his  failure  to  do  so  was  negligence.  Gulf, 
C.  &*  S.  F.  R.  Co.  V.  Anderson.  42  Am.  &» 
Eng.  R.  Cas.  160.  76  Tex.  244,  13  S.  W, 
Rep.  196. 

A  refusal  to  submit  specific  questions  for 
a  special  verdict  in  the  form  proposed  by 
the  appellant  is  not  error  where  such  ques- 
tions are  substantially  submitted  to  the  jury. 
Berg  v.  Chicago,  M.  5-  .SV.  P.  R.  Co.,  2  Am. 
6-  Eng.  R.  Cas.  70,  50  !Vis.  419,  7  A^.  IV. 

Rep.  347- 

Where  the  questions  submitted  to  the 
jury  for  a  special  verdict  are  such  that  the 
answers  thereto  will  dispose  of  the  whole 
case,  it  is  not  error  to  refuse  to  submit 
other  questions  which  have  a  bearing  only 
upon  the  amount  of  the  damages.  Watson 
V.  Milwaukee  &»  M.  R.  Co.,  10  Am.  &* 
Eng.  R.  Cas.  168,  57  Wis.  332,  15  N.  W. 
R$p.  468. 
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205.  Time   of  submission— Limit- 
iner    number    of    interrogatories.— 

Wliile  the  statute  under  which  interrog- 
€itories  are  authorized  does  not  in  terms 
impose  a  definite  limit  as  to  the  number  and 
character  of  the  special  findings  to  be  called 
for,  yet  it  must  be  implied  that  there  shall 
be  a  reasonable  limit  in  every  case,  and  un- 
less it  appears  that  the  limit  imposed  by  the 
trial  court  probably  affected  the  party  com- 
plaining in  some  material  degree,  such 
ruling  ought  not  to  be  ground  for  reversing 
a  judgment.  Toledo,  St.  L.&*  K,  C,  /i'.  Co, 
V.  Kiii,  29  ///.  App,  353. 

The  questions  to  be  submitted  to  a  jury 
for  a  special  verdict  should  be  settled  upon 
before  the  argument,  and  the  refusal  to  sub- 
mit a  question  presented  by  a  party  after 
the  argument  is  not  error,  especially  where 
the  same  question  has  been  submitted  in  a 
more  general  form.  Pool  v.  Chicago,  M.  &^ 
St.  P.  R.  Co.,  8  Am.  &>  Eng.  R.  Cas.  360,  56 
Wis.  227.  \\N.  IV.  Rep.  46. 

200.  What  answers  to  intorrof;a- 
tories  constitute  a  sulticient  finding. 
—  In  an  action  for  a  personal  injury  to 
plaintiff  while  traveling  west  on  a  street  and 
while  crossing  a  track,  a  special  question 
submitted  to  the  jury,  whether  there  was  a 
flagman  at  the  crossing,  was  answered, 
"  None  visible  from  the  east."  Held,  that 
the  answer  was  sufficient,  it  amounting  in 
.  substance  to  an  answer  that  there  was  none. 
Lake  Shore  &^  M.  S.  R.  Co.  v.  Johnsen,  135 
///.  641,  26  A'.  E.  Rep.  510 ;  affirming  35  ///. 
App.  430. 

In  an  action  for  causing  the  death  of  an 
engineer,  it  appeared  that  a  rule  of  defend- 
ant company  required  its  engineers,  during 
heavy  rainstorms,  or  immediately  there- 
after, to  run  trains  "  very  cautiously,"  and 
one  of  the  questions  submitted  to  the  jury 
for  their  special  finding  was  whether  the 
deceased  was  running  the  engine  "very 
cautiously"  at  the  time  it  came  in  contact 
with  ice,  causing  the  accident.  Held,  that, 
it  appearing  from  the  evidence  that  the 
rain  had  ceased  several  hours  before  the 
deceased  reached  the  place  of  the  accident, 
the  interrogatory  related  to  an  immaterial 
fact;  but  that,  conceding  that  the  rule 
was  applicable  to  the  case,  it  called  only 
for  the  exercise  of  reasonable  care  under 
the  circumstances  referred  to,  and  the 
answer  of  the  jury  that  the  deceased  was 
running  "  reasonably  precautious  "  was  suffi- 
ciently definite  as  to  its  meaning,  and  was 


not  irresponsive  to  the  question  as  referring 
to  a  different  degree  of  care  from  that 
called  for  by  the  above  rule.  Scagel  v. 
Chicago,  M.  6-  St.  P.  R.  Co.,  83  Iffwa  380, 
49  N.  IV.  Rep.  990. 

In  an  action  against  a  company  for  kill- 
ing sheep,  the  court  instructed  the  jury  to 
find  specially  at  what  point  the  sheep  got 
on  the  track.  The  jury  returned  that  "  we 
believe  "  that  they  got  on  the  track  at  a 
certain  point,  //eld,  that  this  was  not  ob- 
jectionable as  being  the  mere  opinion  of 
the  jury.  McGuire  v.  Missouri  Pac.  /i.  Co., 
23  Mo.  App.  325.— Following  Evans  &  H. 
Fire  Brick  Co.  v.  St.  Louis  &  S.  F.  R.  Co., 
21  Mo.  App.  648. 

A  simple  affirmative  answer  in  the  special 
verdict  to  the  alternative  question  "  Did 
the  plaintiff  show  her  ticket  to  the  brake- 
man  or  conductor  of  defendant's  train  ?  "  is 
sufficient,  the  act  of  either  being  equally  the 
act  of  the  company.  Patry  v.  Chicago,  St. 
P.,  M.  &*  0.  R.  Co.,  82  Wis.  408,  52  A^.  W. 
Rep.  312. 

An  affirmative  answer  to  the  question 
"  Was  negligence  on  the  part  of  defendant's 
servants  the  proximate  cause } "  etc.,  is 
equivalent  to  a  finding  of  want  of  ordinary 
care,  the  jury  having  been  instructed  that 
the  negligence  spoken  of  in  the  question 
meant  a  want  of  ordinary  care.  Patry  v. 
Chicago,  St.  P.,  M.  &>  0.  R.  Co.,  82  Wis.  408, 
52  A^.  W.Rep.  312. 

207. and  wliat  are  iusufiicient. 

— In  an  action  against  a  railroad  to-  recover 
for  animals  killed,  an  answer  by  the  jury  to 
an  interrogatory,  that  the  animals  entered 
upon  the  defendant's  ground  at  a  place 
where  the  road  could  have  been  fenced, 
but  was  not,  is  a  mere  conclusion,  and  not 
a  special  finding  upon  a  particular  question 
of  fact  within  the  meaning  of  the  statute. 
Bechdolt  v.  Grand  Rapids  &^  /.  R.  Co.,  3; 
Atn.  &*  Eng.  A'.  Cas.  168,  113  /nd.  343,  15 
A^.  E.  /iep.  686,  13  West.  /iep.  53. 

208  SufHciency  of  answer  "  Don't 
kno\  ."  — Tiift  qi'c:>t;ons  "Did  the  de- 
ceased look  to  ascertain  if  the  train  in 
question  was  approaching  }  "  and  "  Did  the 
deceased  listen  to  ascertain  if  said  train  was 
approaching?"  were  subnitted  to  a  jury, 
and  both  were  answered  "Don't  know." 
//eld,  questionable  if  objection  to  the  form 
of  the  answer  was  not  waived  by  failure  to 
interpose  the  same  before  the  jury  was  dis- 
diarged  ;  also,  that  the  questions  called  for 
a  finding  of  merely  evidentiary  facts,  and 
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therefore  a  negative  answer  could  not  have 
iiflected  the  general  verdict.  Chicago  &*  N. 
]\'.  K.  Co,  V.  DunUavy,  39  Am.  &*  F.ng,  R, 
t\is.  381,  129  ///.  132.  22  A'.  E.  Rep.  15; 
allhming  27  ///.  App.  438.— REVIEWED  IN 
Trctlcrtz'.  Ohio  &  M.  K.  Co.,  36  111. App.  93. 

It  is  a  general  rule  that,  whenever,  in 
addition  to  a  general  verdict,  a  question  of 
fact  is  submitted  to  the  court  whicii  is 
proper  and  pertinent,  and  an  answer  can  be 
deduced  from  the  testimony,  it  is  the  duty 
of  the  court  to  compel  an  answer,  and  to  re- 
fuse to  receive  a  verdict  until  one  is  made  ; 
yet,  wliere  the  question  is  not  as  to  one  of 
the  issuable,  essential,  and  principal  facts, 
but  runs  to  one  of  the  minor  and  subdivided 
facts  into  which  every  principal  fact  maybe 
resolved  and  re-resolved  almost  indefinitely, 
and  the  entire  testimony  leaves  in  uncer- 
tainty the  existence  of  several  of  such  minor 
facts  (including  the  one  inquired  about), 
either  of  which  would  be  sufficient  to  sus- 
tain the  general  conclusion  reached,  the 
court  may  sometimes  properly  receive  and 
sustain  a  verdict  where  the  only  answer  to 
the  question  is  that  the  jury  do  not  know. 
But  it  should  never  do  so  when  it  is  evident 
that  a  determination  of  the  fact  is  essential 
to  the  conclusion  reached  in  the  general 
verdict,  nor  where  it  is  apparent  that  the 
jury  by  improperly  professing  ignorance 
have  sought  to  leave  the  facts  in  such  un- 
certainty as  unduly  to  hinder  any  subse- 
quent inquiry  into  the  correctness  of  their 
verdict.  Atchison,  T.  &*  S.  F.  R.  Co.  v. 
Campbell,  \6  Kan.  200. 

An  employe  sued  a  company  for  the  al- 
leged negligence  of  his  co-employe,  and 
special  questions  with  reference  to  facts 
tending  to  show  the  negligence  of  such  co- 
employe  were  submitted  to  the  jury.  The 
court  instructed  the  jury  that  if  there  was 
not  sufficient  evidence  to  warrant  a  find- 
ing upon  any  of  these  special  questions,  the 
jury  might  answer  "  Don't  know,"  and  the 
jury  answered  some  of  the  special  questions 
in  that  manner.  Held,  that,  as  the  burden 
of  proving  the  negligence  of  such  co-em- 
ploye rests  upon  plaintifT,  the  answers 
"  Don't  know  "  to  such  questions  are  favor- 
able to  the  company,  and  not  to  plaintiff, 
although  the  jury  may  have  intended  them 
otherwise.  Kansas  Pac.  R.  Co,  v.  Peavey, 
34  Kan.  472,  8  Pac.  Rep.  780. 

The  court  erred  in  instructing  the  jury 
that  they  might,  under  any  circumstances, 
answer  special  questions  of  fact  by  merely 


saying  "  Don't  know."    Kansas  Pac,  R.  Co. 
v.  Piavey,  34  Kan.  472,  8  Pac.  Rep,  780. 

A  case  was  tried  before  a  court  and  a 
jury,  and  it  was  doubtful  upon  the  evidence 
whether  any  verdict  should  be  rendered  in 
favor  of  plaintiff.  The  court  submitted 
special  questions  to  the  jury,  but  at  the 
same  lime  told  them  that  where  the  evi- 
dence was  not  sufficient  they  might  answer 
tlie  questions  by  saying  "  Don't  know,"  or 
"  Cannot  answer  on  the  evidence."  The 
jury  answered  a  large  proportion  of  the 
questions  by  simply  saying  "  Don't  know," 
when  in  fact  ample  evidence  was  introduced 
upon  which  many  of  such  questions  might 
have  been  properly  answered.  The  ques- 
tions were  material.  The  jury  answered 
other  questions  against  the  evidence,  and 
found  a  general  verdict  against  defendant 
for  vastly  excessive  damages,  and  the  court 
discharged  the  jury,  after  refusing  to  re- 
quire them  to  answer  the  questions  properly. 
Held,  error,  and  that  a  new  trial  ought  to 
have  been  granted  upon  the  application  of 
defendant.  Atchison,  T.  &•  S.  F.  R,  Co. 
v.  Cone,  37  Kan.  567,  15  Pac.  Rep.  499. 
Leavenworth,  T.  &•  S.  IV.  R.  Co,  v.  Jacobs, 
39  Kan.  204,  17  Pac.  Rep.  791. — Follow- 
ing Atchison,  T.  &  S.  F.  R.  Co.  v.  Cone, 
37  Kan.  567.— Followed  in  Leavenworth, 
T.  &  S.  W.  R.  Co.  V.  Jacobs,  39  Kan.  204. 

In  an  action  against  a  company  for  kill- 
ing stock,  the  special  question  was  put  to 
the  jury:  "As  plaintiff  and  his  cattle  were 
situated  when  the  train  was  eighty  rods 
west  of  the  crossing,  could  a  whistle  blown 
upon  the  locomotive  have  prevented  the 
injury  .'"to  which  the  jury  answered  "We 
do  not  know."  Held,  that  such  answer  was 
equivalent  to  a  simple  denial.  Union  Pac. 
R.  Co.  V.  Shannon,  38  Kan.  476,  16  Pac. 
Rep.  836. 

209.  Scii(liii{;i:  jiirj'  back  to  frninc 
proper  answers.  —  Where  defendant 
seeks  to  show  contributory  negligence  on 
the  part  of  plaintiff,  the  jury  having  entered 
evasive  and  improper  answers  to  interroga- 
tories pertinent  to  the  issue,  it  is  error  for 
the  court  to  overrule  a  motion  to  require 
the  jury  to  retire  and  make  the  answers 
to  the  interrogatories  definite  and  certain. 
Cleveland,  C,  C.  &*  I.  R.  Co.  v.  Asbury,  lao 
Imi.  289,  22  N.E.  Rep.  140. 

Plaintiff  sued  for  injuries  alleged  to  have 
been  received  while  attempting  to  couple 
cars,  and  alleged  to  have  resulted  from  the 
negligence  of  a  co-employ6  in  moving  the 
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car  to  be  coupled  at  too  great  a  velocity. 
The  evidence  tended  to  show  that  plain- 
tilT  might  iiavc  taken  a  position,  prior  ti»  his 
attempt  to  n*.ai<e  the  coupling',  from  vvhiih 
he  could  have  dcterniiiitd  with  a  };rcat  de- 
gree of  actuiiic.y  llic  rate  of  speed  at  which 
the  car  was  moving;  hut  that  he  did  not 
do  so,  taking,  instead,  a  place  from  whicii 
he  could  not  isiiinate  the  rate  of  specfl  with 
any  degree  of  accuracy,  and  from  whicli 
place  he  atlemptcd  to  make  the  coupling 
in  ignoranc(;  o(  such  rate  of  speed,  and  was 
injured.  The  company  claimed  that  plain- 
titf  was  guilty  of  contributory  negligence 
in  this  respect ;  the  court  submitted  the 
following  special  questions  to  the  jury, 
and  they  returned  the  folhnving  answers,  to 
wit;  "Q.  27.  Did  not  the  plaintill  of  his 
own  will  occupy  a  position  which  prevented 
iiim  from  ascer'aining  the  speed  of  the  car 
which  injured  him?  A.  We  think  he 
occupied  the  usual  i)lace  for  making  the 
coupling,  y.  28.  Could  he  not  have  taken 
such  a  position  as  would  have  enabled  him 
to  determine  the  speed  of  the  car  before  he 
attempted  to  couple.'  A.  To  make  the 
coupling,  he  could  not."  J/M,  that  the 
answers  were  evasive  and  unsatisfactory, 
and  the  court  erred  in  refusing,  upon  the 
request  of  defendant,  to  require  the  jury  to 
answer  them  properly.  k'liHStis  l\ic.  A'.  Co. 
V.  Peavey,  34  Kan.  472,  8  Pac-.  Rep.  780. 

*J10.  KHm't  «>1'  fiiiliirc  t«»  answer.— 
Defendant,  for  the  purpose  of  obtaining  a 
finding  from  the  jury  showing  contributory 
negligence  on  the  part  of  plaintiff,  requested 
the  court  to  instruct,  and  the  court  did  in- 
struct, the  jury  to  answer  the  speci.d  ques- 
tion whether  a  certain  train  was  in  motion 
at  a  particular  time  and  place.  An  allirm- 
ative  answer  to  this  question  would  have 
tended  to  show  such  contributory  negli- 
gence, but  the  jury  answered  this  question 
"  Evidence  conflicts,  and  we  cannot  an- 
swer," and  the  jury  also  rendered  ;i  general 
verdict  in  favor  of  plaintilT.  Held,  that  the 
failure  of  the  jury  to  answer  the  special 
question  was  equivalent  to  a  finding,  against 
defendant,  that  the  train  was  not  in  motion. 
Atchison.  T.  &*  S.  F.  li.  Co.  v.  McCandliss, 
22  Am.  &•  Eng.  R.  Cas.  2c,5,  33  Kan.  366,  6 
Pac.  Rep.  587. 

In  an  action  for  a  personal  injury  at  a 
crossing,  to  the  questions  "  Could  the 
plaintill  have  heard  the  whistle  ?  "  and  "  If 
he  had  stopped  his  team,  etc.,  could  he  have 
heard  it?"  the  jury  answered,"  He  might 


or  might  not."  HeU,  that  such  answer  was 
not  evasive,  as  no  direct  and  positive  an- 
swer could  be  given.  Urbanek  v.  Chicago, 
M.  &-St.  P.  R.  Co.,\l  Wis.  59,  I  A'.  W, 
Rep.  464,  21  Am.  Ry.  Rep.  58.  — OlSTlN- 
(JUIHIIKI)  IN  Seefeld  v.  Chicago,  M.  &  St. 
P.  H.  Co.,  32  Am.  &  Kng.  R.  Cas.  loy,  70 
Wis.  216.  35  N.  W.  Rep.  278. 

211.  Wlicn  ii  N|M>4'ial  verdict  is 
proper.*  —  .Several  cattle  were  killed  and 
injured  by  separate  trains  of  defendant.  In 
an  action  for  the  entire  damage,  defendant 
asked  for  special  findings  as  t(^  the  amount 
of  damage  doru-  by  each  train.  The  court 
submitted  the  (piesiions,  with  an  instruc- 
tion that  if  the  jury  found  tliat  danuige  was 
done  by  both  trains,  and  that  one  train  was 
operated  with  reasoruible  care,  then  they 
should  answer  the  (piestions.  No  special 
fiii'liiiHS  wi;re  returned  with  the  general 
verdict,  whereupon  defendant  movetl  to  re- 
quire the  jury  to  return  answers  to  the  ques- 
tions, which  motion  was  overruled.  Jlfld, 
that  the  instruction  w.is  correct,  and  the 
motion  properly  overruled ;  that  under  the 
general  verdict  the  (juestions  asked  became 
material;  and  that  the  statute  (Iowa  Code, 
§  280H)  does  not  require  special  findings  of 
facts  that  are  immaterial.  I.aivson  v.  Chi- 
c-cii;o,  R.  I.  &^  P.  R.  Co.,  57  loiiHx  O72,  1 1  N. 
\V.  Rep.  633. 

Where  either  party  requires  it,  the 
court  should  direct  the  jury  to  return  a 
special  verdict  only,  and  if  it  fails  to  do  so, 
and  both  a  general  and  special  verdict  are 
returned,  on  api)eal  the  court  will  only  look 
to  see  whether  the  judgment  is  supported 
by  the  special  verdict.  Paducah  Sf*  E.  R. 
Co.  v.  Letcher,  (Ay.)  12  Am.  &'  Etig.  R. 
Cas.  61. 

A  special  verdict  being  asked,  the  court 
was  bound  to  direct  it,  but  it  was  in  the 
court's  discretion  also  to  order  the  jury  to 
find  a  general  verdict.  Louisville  &•  N.  R. 
Co.  V.  Price,  28  Am.  <5-  Eng.  R.  Cas.  542,  84 
Ay.  298,  I  .v.  IV.  Rep.  483.' 

212.  What  special  verdict  is  suffi- 
cient.—A  special  verdict,  in  a  case  involv- 
ing accident  at  a  crossing,  which  fails  to 
find  that  the  horses  were  docile,  and  that 
the  traveler  could  have  heard  the  signals 
if  sounded,  and  would  have  stopped  and 
could   have  controlled  his  horses  at  that 

*  The  law  of  special  verdicts,  see  note,  26 
Am.  &  Eno.  R.  Cas.  213. 

Special  findings  of  juries,  see  note,  28  Am.  & 
Eno.  R.  Cas.  29b. 
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distance,  is  not  defective.     Ttrrt  Haute  &* 
J,  A'.  Co,  V,  Brunktr,  128  /«</.  542,  26  A'. 

E.  Rfp.  I7«. 

WiiiTf  the  special  findings  of  a  jury  are 
not  conli'stcd,  and  where  such  findings 
show  coiichisively  tiiat  the  alleged  eri(jrs  as 
to  rvilciicc  and  instructions  could  not  and 
(11(1  not  |)reju(lice  the  defendant,  no  cause 
is  picsenied  for  a  reversal  of  the  judgment 
r(!ii(lerc(l  upon  tlic  speci.il  findings  wliich 
siistiiin  the  verdict.  Atchiaon,  T.  A-  .S".  /'. 
R.  Co.  V.  Sly,  41  Kiiu.  729,  21  ViXc.Rcp.  790. 
— DisriNdtJisiiiNc;  Atchison,  T.  &  S.  F.  K. 
Co.  V.  Wagner,  33  Kan.  660;  \tf  hison,  T.  & 
S.  I'.  K.  Co.  71.  I.edbcttci,  3.}  Kan.  326. 

The  testimony  of  1  I'rakeman  on  a  train 
that  ihc  hell  on  the  engine  was  rung  when 
the  train  started  from  a  switch  about  500 
feet  distant  from  the  crossing  at  which  an 
acdilent  occurreil,  but  that  he  could  not 
say  whether  it  was  ringing  all  the  time  from 
the  switch  down  to  the  place  of  the  accident, 
together  witli  tlie  testimony  of  other  wit- 
nesftcs  that  they  did  not  hear  the  bell  at  or 
near  the  crcissing,  tliough  listening  for  it — 
held,  to  have  warranted  a  special  finding  by 
the  jury  that  the  l)ell  was  not  rung  as  a  sig- 
r.al  at  the  crossing.  Burns  v.  North  C/iuat^o 
RM/i^Mill  Ci>.,(>S  II '/s.  312,  27  A'.  U'.Rep. 
43.  DiSTiNGUisiiliD  IN  IIed(lles7'.  Chicago 
&  N.  \V.  R,  Co.,  39  Am.  A-  Kng.  U.  Gas. 
645,  74  Wis.  239,  42  N.  W.  Kep.  237. 

2I.'{.  What  IN  iiisiiflWioiit— (y'oiiclii- 
nIoiis. — Where  the  action  is  by  a  i)assenger 
for  personal  injuries,  a  special  fi.iuiing  th.it 
tile  injury  resulted  from  defendant  backing 
a  car  against  tiie  one  occupied  by  pl.-iiniill, 
wlicieby  he  was  injured  "by  th(!  c.ircle.iS- 
n(!ss,  negligence,  and  fault  f)f  the  defendant," 
without  finding  any  facts  from  which  the 
couit  can  deduce  negligence  as  acon(;liision 
of  l.iw,  is  had,  and  a  venire  dc  tw^'o  will  be 
aw^irded.  r'i/tsl>uri;/i,  C.  &>  St.  L.  R.  Co.  v. 
Speuicr,  21  yhn.  d^  A";/^r.  R.  Ciis.  478,  98 
hut.  186.— giioTiNG  Toledo  &  W.  K.  Co.  v. 
(iiiddanl,  25  Ind.  185. 

Ill  an  action  for  damages  growing  out  of 
tlu>  iilleged  negligent  conduct  of  defendant, 
a  iiaragrajih  of  the  special  verdict  which  re- 
rites  "  that  the  conduct  of  the  plainlilT  on 
tlie  occasion  of  the  injury  was  ordinarily  pru- 
dent and  cautious  under  the  circumstances, 
and  that  he  did  not  wholly  contribute  to  said 
injury  by  any  fault  or  negligence  on  his  part, 
hut  that  said  injwry  was  caused  mostly  by  the 
agent  of  the  defendant,  driver  of  said  car," 
coiitiins  nothing  more  than  inferences  or 


conclusions,  and  will  not  be  regarded  as  a 
finding  of  facts.  Conner  v.  Cilizens'  St,  R, 
Co.,  26  Am.  Sm  Eng.  R.  Cits.  210,  105  /«</.  6j, 
55  Am.  Rep.  177,  4  A'.  E.  Rep.  441. 

A  special  verdict  should  state  facts,  not 
conclusions.  A  finding  that  one  of  the  par- 
ties has  been  guilty  of  negligence  is  a  mere 
statement  oi  a  conclusiou,  and  wi','  lOt  sup- 
port a  judgment.  C/iioixo,  St.  I.,  i  P.  R. 
Co.  V.  liur^^er,  124  /«</.  275,  24  N.  E.  Rfp.  981. 

In  an  action  for  wilful  neglect  under  Ky. 
Gen.  St.,  ch.  57,  §  3,  a  special  '  rdicl  li.iving 
been  demanded,  the  court  should  have  ir,- 
structed  the  jury  as  to  what  "  wilful  nci.:  \  ct " 
is,  and  then  left  it  to  them,  by  cpicstions 
properly  framed,  to  decide  whelhrr  it  ex- 
isted ;  and  the  jury  not  having  passed  on 
the  cpiestion  of  wilful  neglect,  their  special 
verdict  is  not  sufiicient  to  support  a  judg- 
ment for  plaintilT.  Padiuah  &"  E.  R.  Co.  V. 
Letcher,  (R'y.)  12  .,-/;«.  &-•  E>iii.  R.  Cas.  61. 

In  an  action  for  injuries  from  negligence, 
the  jury,  by  special  verdict,  found  that  neg- 
ligence of  the  person  injured  contributed 
materially  to  the  injury,  and  also  found  spe- 
cially that,  "  in  the  exi'rcisc  of  ordinary  care 
ami  i)rudencc,"  he  might  have  done  a  cer- 
tain act  which,  if  done,  wcjiild  or  might  have 
saved  him  from  the  injury  ;  and  there  was 
neither  finding  nor  proof  of  any  othei  facts 
tending  to  show  contributory  negligence. 
The  special  fact  so  found  was  not  such  that 
it  could  be  said,  as  matter  of  law,  to  estab- 
lish contributory  negligence.  Neld.thut  the 
court  below  should  have  gr.intcd  a  new  trial 
on  plaintiff's  motion,  instead  of  rendering 
judgment  on  the  verdict.  Cottrill  v.  Chi- 
cago, M.  6^  St.  P.  R.  Co..  47  Jf  V.v.  634,  3  N. 
//'.  Rep.  376,  21  .III/.  Ry.  Rep.6(>.  —  K\i\\V.W- 
IN(;  Rood  V.  American  I''xp.  Co.,  46  Wis. 
639. —  i'"()i,i,()Wi;i)  IN  Burns  v.  Noiih  Chi- 
cago Rolling  Mill  Co.,  19  Am.  iS;  Kng.  R. 
Cas.  412,  60  Wis.  541. 

214.  (/'oiistriiiiig  tli«^  special  ver- 
<li«'t — l*r«'Hiini|»tioiiM. —  Will  re  a  special 
veidict  contains  no  findings  a:;  to  certain 
fads  alleged  in  the  complaint,  such  facts 
will  be  regarded  as  found  against  the  pla'.n- 
tifi,  and  rha  refusal  of  the  court  to  give 
instructions  rel.'Uing  to  such  facts  at  the 
rc(iuest  of  the  defendant  is  at  most  harmless 
error.  Louisville,  A'.  .,•/.  &->  C.  R.  Co.  v. 
JIart.  119  Itid.  273,  21  A'.  E.  Rep.  753. 

If  a  special  verdict  is  silent  upon  a  ma- 
terial point,  such  point  will  be  deemed  as 
found  against  the  party  having  the  burden; 
so,  where  the  verdict,  while  finding  that  the 
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whistle  was  sounded,  is  silent  with  reference 
to  the  ringing  of  the  bell,  it  will  be  deemed 
thai  the  latter  signal  was  given,  the  pre- 
sumption being,  in  the  absence  of  a  show- 
ing to  the  contrary,  that  the  engineer  did 
liis  duty.  Louisville,  N.  A.  ^S^•  C.  K.  Co.  v. 
Green,  120  I  mi.  367,  22  A^.  E.  Rep.  327. 

After  answering  all  the  questions  pro- 
pounded for  a  special  verdict,  the  jury  added 
that  they  found  "for  the  plaintill  to  the 
amount  of  S->ooo."  Held,  that,  in  the  ab- 
sence of  any  proof  in  the  record  that  the 
court  directod  a  general  verdict,  this  must 
be  construed  as  simply  a  finding  of  plain- 
titl's  damages  in  case  he  were  entitled  to  re- 
cover u])Oii  the  facts  of  the  special  verdict. 
Kelley  v.  Chicago,  M.  <S-  St.  P.  R.  Co.,  5 
.-/;;;.  Sr'  Ent^.  R.  Cas.  469,  53  Wis.  74,  9  N. 
ir.  Rep.  816. 

215.  lliil(>  tlint  general  verdict 
cannot  stand  if  inconsistent  with 
.special  findings.— Special  findings  in  a 
verdict  control  general  findings,  and  judg- 
ment should  be  entered  in  conformity  with 
the  facts  thus  established.  liio  Grande 
Southern  R.  Co.  v.  Deasey,  3  Colo.  App.  196, 
32  Pac.  Rep.  725.  Atchison,  T.  &*  S.  F.  R. 
Co.  v.  Morgan,  42  Am.  &•  Eng.  R.  Cas.  184, 
43  Kan.  I,  22  Pae.  Rep.  995. — Distinguish- 
ing Union  Pac.  R.  Co.  v.  Dunden,  37  Kan. 
i.—Kelley  v.  Chicago,  M.  <5-  St.  P.  R.  Co.,  5 
Am.  &•  Eng.  R.  Cas.  469,  53  li'is.  74,  9  N. 
ir.  Rep.  816, 

Where  the  action  is  based  on  defendant's 
negligence,  and  there  is  a  special  verdict 
showing  contributory  negligence,  the  court 
will  decline  to  interfere  with  a  judgment  for 
the  defendant,  notwithstanding  a  general 
verdict.  QiticA  v.  Indianapolis  (V»  St.  L. 
R.  Co.,  29  ///.  App.  143  ;  reversed  on  other 
grounds  in  130  ///.  334,  22  N.  E,  Rep.  709. 

In  an  action  for  personal  injuries,  where 
the  special  findings  of  a  jury  and  their  ver- 
dict for  plaintill  are  irreconcilable,  a  judg- 
ment should  be  rendered  for  the  defendant. 
Grand  Rapids  &•  I.  R.  Co.  v.  Ellison,  {Ind.) 
18  N.  E.  Rep.  507. 

Where  important  and  material  special 
findings  of  the  jury  are  without  any  sup- 
port in  the  evidence,  and  vdiere  other  find- 
ings are  contrary  to  the  evidence,  and  still 
other  findinfjs  evasive  and  iiiro;;sistent,  and 
it  appears  Irom  such  findings  that  the  jury 
either  misconceived  the  import  of  portions 
of  the  tertimony,  or  else  did  not  make  fair 
and  impartial  answers  to  the  questions  of 
fact  submitted,  the  general  verdict  cannot 


stand,  although  it  has  been  approved  by  the 
trial  court.  Atchison,  T.  &»  S.  F.  R.  Co.  v. 
Brown,  33  Kan.  757,  7  Pac.  Rep.  571. 

21G.  AVIia:  special  findings  are  in- 
consistent witli  the  general  verdict. 
— Where  a  general  verdict  is  rendered  for 
plaintiff,  who  seeks  to  recover  for  personal 
injuries  sustained  by  her  while  a  passenger 
by  reason  of  the  failure  of  defendant  to  stop 
the  train  a  sufficient  length  of  time  to  enable 
her  to  alight,  a  judgment  rendered  thereon 
should  not  be  allowed  to  stand,  where  the 
jury  also  find  by  special  verdict  that  the  train 
did  stop  a  reasonable  length  of  time.  Chi- 
cago &•  A.  R.  Co.  V.  Means,  48  ///.  App.  396. 

On  the  trial  of  an  action  for  injuries  al- 
leged to  have  been  inflicted  upon  plaintiff 
by  the  wrongful  and  negligent  act  of  de- 
fendant, the  jury,  with  their  general  verdict 
in  favor  of  plaintiff,  returned  special  findings 
in  answer  to  interrogatories  propounded  to 
them,  showing  that  there  was  negligence  on 
the  part  of  plaintiff  which  contributed  to, 
if  not  altogether  causing,  the  injuries  com- 
plained of.  Held,  that  judgment  was  prop- 
erly rendered,  notwithstanding  such  general 
verdict  in  favor  of  defendant  on  such  special 
findings.  Thompson  v,  Cincinnati,  L.  6f 
C.  R.  Co.,  54  Ind.  197. 

In  an  action  tr  recover  for  injuries  re- 
ceived by  the  breaking  of  an  axle  under  a 
locomotive  tender,  the  jury  found  generally 
for  plaintiff,  and  al.so  specially  that  the 
defect  in  the  axle  was  discoverable  by  a 
practical  test,  and  that  the  same  broke  at  a 
point  in  the  road  where  the  rails  were  short 
and  the  ties  bad.  There  was  also  a  special 
finding  by  the  jury,  in  answer  to  interroga- 
tories by  defendant,  that  three  months  before 
the  accide't  the  axle  had  been  tested  by  the 
best  approved  methods  in  use  ;  that  the 
tender  had  been  inspected  before  the  train 
started  on  the  trip,  and  any  flaw  in  the  axle 
might  not  have  been  detected  by  such  in- 
spection at  that  time ;  that  it  was  made  by 
a  reputable  manufacturer,  and  received  no 
unusual  strain  before  it  broke  ;  that  the 
train  was  running  at  a  safe  rate  of  speed ; 
that  the  road  was  in  ordinary  good  condi- 
tion ;  and  that  the  employes  of  the  road  had 
been  guilty  of  no  particular  negligence. 
Held,  that  defendant  was  entitled  to  judg- 
ment, notwithstanding  the  general  verdict. 
Grand  Rapids  S-  I.  R.  Co.  v.  Boyd,  65 
Ind.  526. 

In  an  action  by  an  administratrix  for  the 
death  of  her  intestate,  it  was  pleaded  that 
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as  one  of  defendant's  trains  approached  a 
town,  the  servants  in  charge  of  it  carelessly 
and  negligently  detached  the  engine  from 
the  cars;  that  the  engine  was  run  with 
accelerated  speed  to  a  water  tank  about 
fifty  yards  west  of  the  depot,  leaving  the 
cars  to  follow  of  their  own  momentum  on  a 
descending  grade  to  the  depot.  The  jury 
returned  a  general  verdict  in  favor  of  plain- 
tiff, and  found  the  following  facts:  The 
decedent  had  been  familiar  with  the  cross- 
ing for  t:n  years,  and  for  two  or  three 
months  before  liis  death  his  business  had 
taken  him  to  the  depot  on  each  week  day  at 
about  the  same  hour  at  which  he  was  killed. 
He  was  on  foot  on  his  way  to  the  depot  at 
the  time  he  was  struck  by  the  train,  which 
arrived  on  schedule  time.  It  had  been  the 
habit  of  those  in  charge  of  the  train,  for  two 
or  three  months  before  the  injury,  to  de- 
tach the  engine  and  run  it  to  the  water  tank 
as  was  done  on  the  day  of  the  injury.  The 
deceased,  if  he  had  looked  in  the  direction 
of  the  approaching  train,  could  have  seen 
it  in  time  to  avoid  the  injury.  The  con- 
ductor stood  on  tl  c  depot  platform  and 
shouted  a  warning  to  the  deceased.  A 
brakeman  on  the  train  also  warned  him. 
The  brakes  were  set  at  the  time  of  the  acci- 
dent, and  the  train  was  moving  about  four 
miles  an  hour.  Held,  that  defendant's  mo- 
tion for  judgment  on  the  special  findings 
of  the  jury,  notwithstanding  the  general  ver- 
dict, ought  to  have  been  granted.  Chicago 
<S-  E.  I.  R.  Co.  V.  Hedges,  37  Atn.  &•  Eng. 
R.  Cas.  516,  118  Ind.  5,  20  A''.  E.  Rep.  530. 
— LiMiTEj)  IN  Toledo.  St.  L.  &  K.  C.  I^.  Co. 
V.  Adams,  131  Ind.  38. 

Where  the  facts  stated  in  an  answer  to  an 
interrogatory  are  such  as  to  preclude  a  re- 
covery, tiie  court  must  so  adjudge,  although 
answers  upon  other  points  may  be  favor- 
able to  the  party  who  relies  upon  the  gen- 
eral verdict.  The  statement  that  a  person 
saw  an  approaching  engine  forty  or  fifty 
feet  from  him  before  he  attempted  to  cross 
a  railroad  is  the  statement  of  a  fact,  and  so 
is  the  statement  that  he  attempted  to  cross 
and  was  struck  by  the  locomotive.  Kor- 
raify  V.  LaJke  Shore  &*  M.  S.  R.  O).,  131  Ind. 
261,  29  N.  E.  Rep.  1069. 

Where  the  jury  in  their  special  findings 
returned  that  the  actual  damage  done  to  a 
passenger  by  a  sudden  starting  of  the  train 
while  she  was  alighting  amounted  to  $300, 
a  general  verdict  for  $700  will  be  set  aside, 
where  the  circumstances  are  not  such  as  to 


entitle  the  plaintifl  to  exemplary  damages. 
Atchison,  T.  &*  S.  F.  R.  Co.  v.  Harvey,  16 
Am.  &>  Eng.  R.  Cas.  352,  31  Kan.  750,  3 
Fac.  Rep.  56S.— Following  Union  Pac.  R. 
Co.  V.  Fray,  31  Kan.  739. 

Where  the  action  is  for  destroying  prop- 
erty by  fire  from  an  engine  and  the  com- 
plaint chargos  the  company's  employes  with 
negligence  "  in  operating  and  running  its 
engine,"  but  at  the  trial  there  is  no  claim 
made  that  any  one  v;as  negligent  except 
the  engineer,  and  the  jury  finds  specially 
that  they  are  not  warranted  in  saying  that 
the  engineer  was  negligent,  it  is  error  to 
render  judgment  for  the  plaintiff  on  such 
finding.  Si.  Louis  &-  S.  F.  R.  Co.  v.  Fudge, 
35  Am.  &*  Eftj;.  R.  Cas.  246,  39  A'an.  543, 18 
Rac.  Rep.  720.  —  Distinguishkd  in  Ft. 
Scott,  W.  &  \V.  R.  Co.  V.  Tubbs,  47  Kan.  630. 

In  an  action  for  negligence  against  a  rail- 
road, while  the  special  findings  of  the  jury 
showed  that  defendant  had  not  used  ordi- 
nary care,  they  also  showed  that  plaintifl 
had  failed  to  use  such  care.  He/d,  that  the 
court  properly  entered  a  verdict  for  the  road, 
although  the  jury  had  found  for  plaintiff. 
Adams  V.  Louisville  &*  N.  R.  Co.,  21  Am. 
Sm  Eng.  R.  Cas.  380,  82  A/.  603. 

If  the  special  findings  by  the  jury  and 
the  averments  of  the  complaint  conclusively 
show  that  the  defendant  was  free  from  any 
negligence  causing  the  injury  complained 
of,  a  finding  in  the  verdict  that  defendant 
was  guilty  of  such  negligence  will  be  treated 
merely  as  an  erroneous  conclusion  of  law, 
and  will  have  no  weight  in  determin- 
ing what  judgment  should  be  entered. 
Hog  an  V.  Chicago,  M.  &"  Si.  P.  R.  Co.,  15 
Am.  6-  Eng.  R.  Cas.  439,  59  Wis.  139,  17 
N.  IV.  Rep.  632.  —  Reviewed  in  Fick  v. 
Chicago  &  N.  W.  R.  Co.,  34  Am.  A  Eng.  R. 
Cas.  378,  68  Wis.  469,  32  N.  W.  Rep.  527. 

In  a  case  where  the  special  findings  of 
the  jury  show  the  existence  of  such  circum- 
stances, the  question  of  negligence  is  a  ques- 
tion of  law,  and  a  finding  of  neglici;ence  as 
well  as  a  general  verdict  for  the  plaintiff  for 
damages  '^r  an  injury  so  caused  must  yield 
to  the  specMl  findings  of  fact,  and  can  have 
no  weight  in  determining  the  judgment  to 
be  -entered  bv  the  court.  Hogan  v.  Chicago, 
M.  &*  St.  F.  R.  Co.,  1 5  Am.  &'  Eng.  R.  Cas. 
439,  59  IVis.  139,  17  N.  IV.  Rep.  632. 

217.  What  special  fiiidinf;s  are 
not  sufficiently  inconsistent  with 
general  verdict  to  override  it.  —  A 
special  finding  of  a  jury  that  the  employes 
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of  one  of  defendant  railways,  in  charge  of 
its  train  when  it  crossed  the  track  of  an- 
other road,  were  not  guilty  of  negligence 
that  materially  contributed  to  the  injury  is 
not  inconsistent  with  a  general  verdict  find- 
ing both  defendants  guilty  of  negligence 
contributing  to  the  injury,  where  the  negli- 
gence charged  and  proved  was  'hat  the 
agent  of  both  companies  failed  properly  to 
manage  the  semaphore  and  so  to  signal  as 
to  prevent  a  collision,  such  agent  not  being 
an  eniployo  in  charge  of  the  train.  Chicago 
6-  A^  //'.  R.  Co.  V.  Snyder,  38  Aw.  &^  Eng. 
R.  Cas.   i8cS,  128  ///.  655,  21  yV'.  E.  Rep.  520. 

A  special  finding  that  plaintiff,  in  at- 
tempting t')  cross  a  street  filled  with  tracks, 
looked  both  before  and  after  he  stopped  to 
see  whether  any  cars  were  approaching  on 
t!ic  track  upon  which  he  stopped,  and  that 
there  was  notiiing  to  prevent  him  from 
seeing  the  approach  of  the  cars  which  ran 
over  him,  if  he  had  looked,  is  not  necessa- 
rily inconsistent  with  a  general  verdict  for 
plaintiff,  when  the  cars  that  struck  him 
were  on  a  different  track  from  the  one 
where  he  stood  when  he  looked,  and  they 
were  suddenly  switched  onto  that  track. 
Lake  SJiore  &*  M.  S.  R.  Co.  \.  Johnsen  135 
///.  641,  26  A^.  E.  Rep.  510;  afflrmitg  35 
///.  Afifi.  430. 

Where  the  action  is  by  a  landowner  to 
recover  damages  for  the  construction  of  a 
railroad  across  his  land,  the  fact  that  tlie 
jury  returns  specially  that  the  company  em- 
ployed compi!tent  engineers,  and  had  done 
no  wilful  or  unnecessary  damage,  will  not 
prevent  plaintill  from  recovering  on  a  gen- 
eral verdict,  .'\dmitting  that  the  road  had 
been  properly  located,  and  constructed  with 
the  utmost  care,  would  not  prevent  plaintiff 
from  recovering,  if  he  was  damaged.  Nezu 
Allmity  &>  S.  R.  Co.  v.  HuJ",  19  Iml.  315. 

Wheie  the  special  findings  of  a  jury,  in 
answer  to  intermgatories,  do  not  embrace 
and  cover  all  the  is-;ues,  and  are  not  incon- 
sistent with  a  general  verdict  rendered  for 
plaintiff,  as  to  issues  not  covered  by  them, 
defendant  will  not  he  entitled  to  judgment 
thereon,  tliougii  they  be  inconsistent  witli 
the  iLjeneral  verdict  as  to  the  issues  covered 
by  them.  ToL-do,  IF.  &>  ir.  R.  Co.  v.  Mi7- 
ligan,  52  ///(/.  505. 

In  a  suit  against  an  express  company  for 
money  intrusted  to  it  by  plaintiff  and  al- 
leged to  have  been  lost,  .he  jury  returned  a 
general  verdict  for  plaintiff,  and,  in  answer 
to  interrogatories,  found  specially  that  the 


money  had  been  received  from  plaintiff  by 
an  agent  of  the  company  for  delivery  to  the 
consignee,  and  that  the  package  containing 
it  had  been  delivered  unbroken  by  another 
agent  to  a  party  other  than  the  consignee. 
Held,  that  these  answers  were  not  incon- 
sistent with  the  general  verdict.  Monroe 
V.  Adams  Exp.  Co.,  65  Ind.  60. 

In  an  action  to  recover  damages  against  a 
company  for  killing  a  cow,  a  negative  answer 
to  the  question  "  Do  you  find  the  plaintiff 
was  without  fault,  and  guilty  of  no  con- 
tributory negligence?"  is  equivalent  to 
no  finding  at  all  upon  that  question,  and  is 
not  inconsistent  with  a  general  verdict  for 
plaintiff.  Louisville,  N.  A.  &•  C.  R.  Co.  v. 
IVhitesell,  68  Ind.  297. 

Where  the  general  verdict  is  perfect  and 
complete  in  every  particular,  a  venire  de 
novo  ought  not  to  be  granted  merely  be- 
cause the  answers  of  the  jury  to  interroga- 
tories submitted  to  them  are  "  irregular, 
indefinite,  improper,  and  uncertain."  Pitts- 
burgh, C.  &'  St.  L.  R.  Co.  v.  Nixon,  32  Am. 
(^  Eng.  R.  Ccis.  374,  1 10  /nd.  225,  1 1  A^.  E. 
Rep.  285.  — Quoting  Bedford,  S.  O.  &  B. 
R.  Co.  V.  Rainbolt,  99  Ind.  551. 

The  special  findings  in  an  action  for  inju- 
ries sustained  wliile  leaving  a  train  showed 
that  plaintiff  got  on  the  lower  step  of  the 
platform  for  the  purpose  of  alighting  when 
the  train  was  moving  at  the  rate  of  four  and 
a  half  miles  an  hour.  The  jury  also  found 
specially  that  neither  the  conductor  nor  the 
engineer  in  charge  of  the  train  knew  that 
plaintiff  was  on  the  steps  of  the  car  or  that 
he  proposed  leaving  it,  or  that  he  was  in  the 
act  of  alighting  at  the  time  when  he  at- 
tempted to  leave  it.  Held,  that  as  the  spe- 
cial findings  showed  that  the  conductor 
knew  plaintiff  was  on  the  train  but  did  not 
know  he  was  in  the  act  of  alighting  when 
he  made  the  attempt  to  leave  it,  there  was 
no  such  conflict  between  the  special  find- 
ings and  a  general  verdict  for  plaintiff  as 
required  the  latter  to  be  set  aside.  Louis- 
ville (S-  y.  R.  Co.  v.  Crunk.  41  Am.  &^  Eng. 
R.  Cas.  158,  119  Ind.  542,  21  A'.  E.  Rep.  31. 

In  an  action  for  damages,  the  jury  re- 
turned answers  to  interrogatories  in  addi- 
tion to  a  general  verdict  for  plaintiff,  and 
di-'fendant  moved  for  judgment  on  the  an- 
swers to  the  interrogatories,  notwithstand- 
ing the  general  verdict.  Held,  that  as  the 
answers  only  tended  to  show  contributory 
negligence,  and  were  not  conclusive,  they 
were  not  sufficient  to  override  the  general 
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verdict.    Cincinnati,  I.,  St.  L.  &*  C.  R.  Co. 
V.  Stnock,  133  Ind.  41 1,  33  N.  E.  Rep.  108. 

In  an  action  for  injuries  at  a  highway 
crossing,  resulting  from  plaintiff's  horse 
having  been  frightened,  a  genenil  verdict 
was  returned  in  favor  of  plaintifT,  on  the 
complaint  that  the  immediate  cause  of  the 
injury  was  the  noise  made  by  the  escape  of 
steam  from  a  safety  valve  on  defendant's 
locomotive.  Answers  to  special  interroga- 
tories were  to  the  effect  that  steam  escaped 
only  from  an  automatic  safety  valve  ;  that 
the  valve  was  a  safe  and  necessary  device ; 
that  it  was  [jroperly  constructed  and  in  good 
repair;  that  the  discharge  of  steam  there- 
from was  necessarily  incident  to  the  use  and 
safety  of  t  le  engine;  and,  further,  that  the 
escape  of  steam  was  caused  by  an  affirma- 
tive act  of  the  engineer,  and  that  by  regu- 
lating his  fire  and  injectitig  cold  water  he 
could  have  controlled  it.  Held,  that  the 
special  findings  were  not  inconsistent  with 
the  general  verdict.  Louisville,  jV.  A.  (S-*  C. 
K.  Co.  v.  Schmidt,  55  Am.  H^  Ei'g.  A'.  Cas. 
128,  134  Ind.  16,  33  A^.  E.  Kep.  774. 

In  an  action  for  personal  injuries  the 
question  was  submitted  to  the  jury:  "  Was 
the  plaintiff  at  the  time  of  the  accident 
guilty  of  ordinary  negligence  which  directly 
contributed  to  his  injuries?"  to  which  the 
jury  replied,  "  Very  slight."  Held,  that  tliis 
was  not  sufTicient  to  overturn  the  general 
verdict  or  prevent  plaintiff  from  recovering. 
Saliiia  \.  Trosper,  27  Kan.  544. 

Answers  by  the  jury  to  specific  questions 
which  are  not  conclusive  of  plaintiff's  con- 
tributory negligence  will  not  entitle  de- 
fenchmt  to  a  verdict  thereon,  in  opposition 
to  the  general  verdict  in  plaintiff's  favor. 
Cl.n'  V.  Chicago  (S-  A.  K.  Co.,  24  Mo.  A  pp.  39. 

Special  findings  control  tlie  general  ver- 
dict only  when  they  are  so  inconsistent 
that  both  cannot  stand.  Gates  v.  Chicago, 
M.  C^  St.  /'.  A'.  Co.,  53  Am.  &^  Eng.  R.  Cas. 
245,  2  S.  Dale.  422,  50  N.  W.  Rep.  907. 

21s.  Cinioral  vordlrt  <'on«'luslv<» 
unless  s|»(M'iiil  fiiidtiig.s  iir<'  utterly 
irreooiic'ilablo  with  it.  —  All  fair  in- 
tendments will  be  made  in  favor  of  the  gen- 
eral verdict,  and  answers  to  interrogatories 
cannot  prevail  against  it  unless  they  are  in 
irreconcilable  conflict  with  it.  Toledo,  St. 
L.  &>  K.  C.  R.  Co.  v.  Adams,  131  Ind.  38, 
30  A'.  /••.  Kep.  794.  — .  Following  Terre 
Haute  &  I.  R.  Co.  v.  Clark.  73  Ind.  168. 
Limiting  Chicago  &  E.  I.  R.  Co.  v.  Hedges, 
118  Ind.  s. 


A  brakeman  instituted  an  action  against 
a  company  to  recover  for  injuries  alleged  to 
have  been  occasioned  by  a  defective  brake. 
The  complaint  alleged  that  the  defect  was 
unknown  to  plaintiff,  but  that  it  was  known 
to  defendant.  Defendant  claimed  that  un- 
der the  rules  of  the  company  it  was  plain- 
tiff's duty  to  inspect  the  brake  ;  that  the 
company  had  no  knowledge  of  the  defect, 
nor  means  of  knowledge,  and  that  plaintiff 
both  had  the  means  of  knowledge  and  was 
bound  to  know  of  the  defective  brake.  A 
general  verdict  was  returned  for  plaintiff. 
The  jury  also  returned  answers  to  a  number 
of  interrogatories  submitted  to  them.  Held, 
that  the  general  verdict  was  in  effect  a  find- 
ing that  there  was  negligence  on  the  part  of 
defendant,  that  the  defect  in  the  brake  was 
not  a  risk  assumed  by  plaintiff  as  an  in- 
cident of  his  employment,  and  that  plaintiff 
had  no  knowledge  of  the  defective  brake. 
Matchett  v.  Cincinnati,  IV,  &*  M.  R.  Co.,  53 
Am.  &•  Eng.  R.  Cas.  266,  132  Ind.  334,  31 
A^  E.  Rep.  792.— Distinguishing  Chicago, 
St.  L.  &  P.  R.  Co.  V.  Fry,  131  Ind.  319. 

The  general  verdict  on  these  questions 
was  conclusive,  as  the  answers  to  interroga- 
tories were  not  utterly  irreconcilable  there- 
with. Matchett  v.  Cincinnati,  M'.  &•  Jlf.  R. 
Co.,  53  Am.  6^  Eng.  R.  Cas.  266,  132  Ind. 
334,  31  X.  E.  Rep.  792. 

Where  the  answer  to  one  of  tlie  interro- 
gatories stated  that  the  defect  in  the  brake 
could  have  been  readily  discovered  by  plain- 
tiff, and  the  answer  to  another  interrogatory 
stated  that  it  was  not  shown  whether  the 
defect  could  have  been  discovered  had  an 
examination  been  made,  the  answers  neu- 
tralized each  other,  leaving  the  general 
verdict  decisive  that  plaintiff  was  free 
from  contributory  negligence.  Alatchcit 
V.  Cincinnati,  IV.  iS^  M.  R.  Co.,  53  ^/«/.  &^ 
Eng.  R.  Cas.  266,  132  /;/(/.  334,  31  A\  E, 
Rep.  792. 

A  general  verdict  will  not  be  disturbed 
unless  there  is  an  irreconcilable  conflict  be- 
tween the  facts  found  specially  and  the 
general  verdict.  Chicai^n,  .St.  L.  &•  P.  R. 
Co.  V.  Spilker,  55  Am.  &->  Eng.  R.  Cas.  200, 
134  hid.  380,  33  N.  E.  Rep.  280. 

If  the  answers  to  interrogatories  can,  by 
any  hypothesis,  be  reconciled  with  the  gen- 
eral verdict,  the  latter  will  control,  and  the 
court  should  not  render  judgment  against 
'he  party  who  has  the  general  verdict  in  his 
favor.  Chicago  <5^  E.  R.  Co.  v.  Brannegan 
5  Ind.  App.  540,  32  A^.  E.  Rip.  790. 
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Where  the  answers  to  interrogatories 
show  that  a  train  stopped  for  two  minutes 
at  a  station  where  plaintiff  desired  to  alight, 
and  certain  articles  were  unloaded  from  the 
train,  such  facts  are  not  necessarily  incon- 
sistent witii  a  <;eneral  verdict  for  plaintiff. 
NotwiihstandinK  the  facts  shown  in  answer 
to  the  interrogatories,  there  might  have 
been  such  negligence  on  the  part  of  defend- 
ant, and  sucli  diligence  and  care  on  the  part 
of  plaintiff,  as  to  sustain  tiie  general  verdict. 
O/iio  &-•  M.  J\\  Co.  V.  Smith,  5  Iml.  App.  560, 
32  X.  E.  Kfp.  809. 

211K  Iiir»M;t  of  iiicoiisisteiicy  be- 
twei'ii  tlio  special  liiuliiigs.— The  gen- 
eral rule  is  that  when  the  special  findings, 
taken  and  construed  together,  are  incon- 
sistent witli  the  general  verdict,  the  former 
shall  control,  and  the  court  shall  give  judg- 
ment accordingly;  but  where  the  special 
findings  when  so  taken  and  construed  are 
inconsistent  with  each  other,  contradictory 
am'  uncertain  in  their  meaning,  they  will  not 
control  the  general  verdict.  Grand  Rapids 
&^  I.  K.  Co.  V.  McAnnally,  98  Ind.  412. 

Where  the  action  is  for  negligently  caus- 
ing the  death  of  an  employe,  the  supreme 
court  cannot  say  that  the  trial  court  com- 
mitted material  error  by  submitting  to  the 
jury  such  general  questions  as  the  follow- 
ing :  "10.  Was  the  death  of  said  P.  caused 
by  the  wrongful  act  or  omission  of  the  de- 
fendant ?  II.  Could  the  defendant,  by  the 
exercise  of  reasonable  and  ordinary  care  on 
its  part,  have  prevented  the  injury  com- 
plained of  ?  12.  Was  the  death  of  P.  caused 
by  the  gross  negligence  of  the  defendant .' 
13.  At  the  time  of  the  injury  complained  of, 
was  P.  in  the  exercise  of  reasonable  and 
ordinary  care?  14.  At  the  time  of  the  in- 
jury complained  of,  was  P.  guilty  of  any 
negligence  that  proximately  contributed 
thereto?"  Where  such  general  questions 
are  submitted  to  the  jury  along  with  numer- 
ous s[)eci{ic  questions,  and  the  jury  make 
findings  in  answer  to  both  the  general  and 
the  specific  questions,  then,  if  it  can  be  seen 
that  the  general  findings  are  mere  conclu- 
sions drawn  by  the  jury  from  the  facts 
found  and  stated  in  the  answers  to  the 
specific  questions,  the  general  findings  may 
be  wholly  ignored  and  disregarded,  whether 
they  agree  with  or  contradict  the  specific 
findings.  Atchison,  T.  <S-»  S.  [■".  R.  Co.  v. 
Plunkett,  2  Am.  &■»  Eni^'-.  R.  Cas.  127,  25 
Kan.  188.— Not  followed  in  Hatfield  v. 
Chicago.  R.   I.  &  P.    R.  Co..   11  Am.   & 


Eng.  R.  Cas.  153,  61  Iowa  434.  Quoted  in 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Lindley,  41 
Am.  &  Eng.  R.  Cas.  72,42  Kan.  714,  6  L.  R. 
A.  646,  41  Alb.  L.  J.  92.  22  Pac.  Rep.  703. 

The  jury  in  an  action  for  damages  for 
personal  injury  was  asked  to  return  answers 
to  the  following  questions:  "4.  Was  the 
wreck  which  occasioned  the  injury  caused 
by  a  defective  or  unsafe  roadbed  ?  5.  Or 
was  the  wreck  caused  by  a  defective  loco- 
motive ?  "  The  jury  answered  "  yes  "  to 
both  questions.  Held,  that  when  the  ver- 
dict seems  excessive,  though  such  conflict- 
ing findings  would  not  ordinarily  authorize 
a  reversal,  yet  such  finding  may  be  looked 
to  in  determining  whether  the  jury  has 
given  due  consideration  to  the  evidence. 
Gulf,  C.  &'  S.  F.  R.  Co.  V.  Gordon,  70  7'ex. 
80,  7  .S'.  jr.  Rep.  695.— QuoiED  IN  Gulf,  C. 
&  S.  F.  R.  Co.  V.  James,  73  Tex.  12,  10  S. 
W.  Rep.  744. 

Where  the  facts  found  in  a  special  verdict 
conclusively  show  that  wrongful  acts  by  an 
employe  were  done  in  the  course  of  his  em- 
ployment, a  finding  that  such  acts  were  not 
done  in  the  course  of  his  employment  is  to 
be  treated  as  a  mere  erroneous  conclusion  of 
law.  Pick  v.  Chicago  Sf  N.  \V.  R.  Co.,  34 
Am.  &'  Eng.  R.  Cas,  378,  68  Wis.  469,  32 
N.  W.  Rep.  527. 

While  plaintiff  was  attempting  to  alight 
from  a  train  it  suddenly  started,  and  she 
was  injured  in  jumping  to  the  platform. 
The  jury  found  specially  that  she  was  not 
compelled  to  jump  because  of  the  starting 
of  the  train,  but  could,  by  the  use  of  ordi- 
nary care  and  r'^asonable  effort,  have  turned 
back  or  retained  her  place  on  the  steps  with 
safety;  also  that  in  leaving  the  train  she 
was  not  guilty  of  any  want  of  ordinary  care 
which  contributed  to  the  injury.  Held, 
that  such  findings,  if  not  inconsistent,  ac- 
quitted plaintiff  of  negligence,  and  defend- 
ant was  not  prejudiced  by  an  order  setting 
aside  the  special  verdict  as  inconsistent. 
Kelly  V.  Chicago  &-  N.  IV.  R.  Co.,  70  ir/s. 
335.  35  A^-  f^-  Kep.  538.— Quoting  Schultz 
V.  Chicago  &  N.  W.  R.  Co..  44  Wis.  638. 

The  jury  found  that,  in  consequence  of  an 
order  given  by  the  "boss,"  J.  did  not  assist 
in  removing  the  last  timber  from  under  the 
engine,  and  that  in  consequence  of  his  fail- 
ure so  to  assist  the  accident  occurred,  and 
to  that  extent  the  "  boss  "  and  J.  were  found 
negligent.  They  also  found  that  three  men 
were  generally  employed  to  do  the  work 
referred   to.  though  two,  one  being  in  the 
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pit,  could  do  the  work.  Held,  that  the  find- 
ings were  inconsistent.  McBridt  v.  Union 
Fac.  A\  Co..  3  Hyom.  247,  21  Fac.  Rep.  687. 
The  finding  that  two  men  were  sufficient, 
and  that  two  were  furnished,  does  not  war- 
rant a  judgment  for  defendant,  it  being 
inconsistent  with  the  finding  that  the  acci- 
dent occurred  in  consequence  of  the  third 
man  being  ordered  away ;  and  to  strike  out 
the  latter  and  give  effect  to  the  former 
would  be  mai<ing  a  new  verdict.  McBridt 
V.  Union  Pac.  J\.  Co..  3  IVyom.  247,  3i  Pac. 

Rtp.  6S7. 
220.  Ordering  a  now  trial  in  such 

cast's.  —  VVliere  a  jury  renders  a  general 
verdict  and  makes  numerous  special  find- 
ings, and  the  special  findings  are  inconsist- 
ent witii  eacii  other,  and  some  of  them  with 
the  general  verdict,  and  where  the  general 
verdict  and  some  of  the  special  findings  are 
in  favor  of  plaintiff,  and  several  of  the  spe- 
cial lindings  are  in  favor  of  defendant,  and 
where  it  appears  from  the  findings  of  the 
jury  that  they  found  both  ways,  it  is  error 
for  tlie  trial  court  to  render  judgment  upon 
the  special  findings  in  favor  of  defendant; 
and  as,  in  such  condition  of  things,  neither 
party  is  entitled  to  judgment  upon  ihe  ver- 
dict or  findings,  it  is  the  duty  of  the  trial 
court  to  grant  a  new  trial.  Shoemaker  v. 
St.  Louis  &*  S.  F.  R.  Co.,  \\  Ant.  &*  Eng. 
R.  Cas.  266,  30  Kan.  359,  2  Pac.  Rep.  517.— 
FOLLOWKD  IN  St.  Louis  &  S.  F.  R.  Co.  v. 
Shoemaker,  38  Kan.  723. — St.  Louis  6-  S.  F. 
R.  Co.  v.  Shoemaker.  38  Kan.  723,  17  Pac. 
Rep.  584.— Following  Shoemaker  v.  St. 
Louis  &  S.  F.  R.  Co.,  30  Kan.  359. 

Where  the  special  findings  of  a  jury  are  in 
conflict  with  the  general  verdict  and  incon- 
sistent with  each  other,  and  are  so  uncer- 
tain and  incomplet''  *'.iat  the  appellate  court 
cannot  render  judgment  on  them,  the  judg- 
ment rendered  by  the  trial  court  must  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings.  Atchison,  T.  &•  S.  F.  R.  Co. 
v.  Woodcock.  42  Kan.  344,  22  Pac.  Rep.  421. 

In  an  action  to  recover  for  an  injury  at  a 
crossing,  the  jury,  in  response  to  special 
questions,  replied  that  plaintiff  on  approach- 
ing the  crossing  did  not  look  up  or  down  the 
track,  that  it  was  very  dark,  that  plaintiff  was 
driving  slowly,  and  that  the  train  which 
occasioned  the  injury  was  moving  slowly. 
They  found  also  that  plaintiff  was  notified 
of  the  danger  before  he  reached  thp  track, 
but  paid  no  attention  to  the  notice,  and  that 
the  notice  was  not  given  to  him  in  time  to 


enable  him  to  avoid  the  danger.  They  also 
answered  in  response  to  one  question  that 
plaintifl  could  have  seen  the  lights  of  the 
engine  in  time  to  avoid  danger  had  he  been 
looking  out  for  them,  while  in  answer  to 
another  they  replied  that  plaintiff  could  not, 
under  the  circumstances,  have  seen  the 
train  approaching  in  time  to  avoid  a  col- 
lision. The  general  verdict  was  for  plain- 
tiff. Held,  that  the  special  findings  were 
so  clearly  inconsistent  as  to  indicate  a  dis- 
position on  the  part  of  the  jury  to  distort 
the  evidence  in  order  to  make  a  case  favor- 
able for  plaintiff,  and  that  a  new  trial  would 
be  ordered  accordingly.  Burns  v.  North 
Chicago  Rolling  Mill  Co.,  19  Am.  &^  Eng. 
R.  Cas.  412,  60  IVis.  541,  19  A'.  IV.  Rep. 
380.— Following  Haast/.  Chicago  &  N.  VV. 
R.  Co.,  41  Wis.  44;  Kearney  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  47  Wis.  144 ;  Lawton 
V.  Royal  Canadian  Ins.  Co.,  50  Wis.  163 ; 
Cottrill  V.  Chicago.  M.  &  St.  P.  R.  Co.,  47 
Wis.  634. 


TRIBUNAL. 

For  assessment  of  land  damages,  selection 
of,  see  Eminent  Domain,  448. 


TRICYCLES. 

Negligence  of  employe  in  the  operation  of, 
see  Employes,  Injuries  to,  394. 


TROLLEY  LINES. 

See  Electric  Railways. 


TROOPS. 

Carriage  of,  on  land-grant  roads,  see  LAND* 
GRANT  Railroads,  7. 


TROVER;   CONVERSION. 

When  lies  against  carrier  of  merchandise, 
see  Carriage  of  Merchandise,  300. 

—  maintainable  by  holder  of  bill  of  lading, 
see  Bills  of  Lading,  119. 
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n.  PBOCEDURE 112 

I.  WHXK  TBOyER  WILL  LIE. 

1.  In  g:eneral.* — Trover  will  lie  against 
a  carrier  who,  by  mistake,  delivers  goods 
to  a  wrong  person.  Illinois  C,  R.  Co.  v. 
Parks.  54  ///.  294. 

*  Action  for  conversion  of  goods  by  carrier. 
Improper  delivery,  see  55  Am.  &  Eng.  R.  Cas. 
674,  abstr. 
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Either  case  or  trover  may  be  brought 
against  a  carrier  for  the  non-delivery  of 
goods,  but  trover  cannot  be  sustained  wiih- 
out  proof  of  conversion.  Packard  v.  Get' 
man,  6  C<ytv.  (N.  Y.)  757.— Distinguished 
IN  Merriam  v.  Hartford  &  N.  H.  R.  Co.,  20 
Conn.  354.  FoLLOWKD  IN  Grosvenor  v. 
New  York  C.  R.  Co.,  39  N.  Y.  34,  5  Abb. 
Pr.  N.  S.  345. 

A  carrier  delivered  goods  to  defendants, 
by  mistake,  and  upon  discovering  the  mis- 
take demanded  a  return  of  the  goods  or 
payment  of  tlieir  value,  which  was  refused. 
Tiie  carrier  then  paid  the  value  of  the 
goods  to  the  true  owner,  taking  an  assign- 
ment of  his  interest  therein,  and  again  de- 
manded the  goods  or  their  value,  which  was 
refused.  Held:  (i)  that  the  carrier  became 
the  absolute  owner  of  the  goods,  and  might 
maintain  an  action  for  tiieir  value;  (2)  tliat 
the  action  might  be  regarded  as  one  in  tort 
for  the  conversion  of  the  goods  or  one  on 
an  implied  contract  for  their  value.  Hud- 
son River  R.  Co,  v.  Lounsberry,  25  Barb.  (JV, 

y.)  597. 

Trover  lies  against  a  person  who  illegally 
makes  use  of  a  thing  found  or  delivered  to 
iiiin  ;  or  against  a  bailee  employed  merely 
to  keep  or  carry  the  goods,  who,  having 
no  beneficial  interest,  misuses  tlie  chattel 
intrusted  to  him  ;  or  against  cjne  who  draws 
out  a  part  of  the  contents  of  a  vessel  and 
replaces  it  with  water;  or  against  one  who 
improperly  breaks  open  a  box  of  goods  or 
Sills  them.  Trowellv.  Yoiimans,  ^  Strobh. 
{So.  Car.)  67. 

2.  When  the  action  will  not  lie.— 
If  cross-ties  appropriated  by  a  railroad  were 
the  property  of  the  plaintiff  and  wrongfully 
taken,  trover  is  the  proper  action,  but  not 
if  taken  by  plaintiff's  permission  or  license 
under  an  agreement  to  sell  by  which  title 
passed.  Kinney  v.  South  &>  A''.  Ala.  R.  Co., 
82  Ala.  36S,  3  So.  Rep.  113. 

Trover  will  not  lie  against  a  carrier  for 
goods  lost  by  nonfeasance  merely.  BowUn 
V.  Nye,  10  Cush.  {Mass.)  416.— DiSTlNf.uiSH- 
INO  Dcvereiix  7'.  Barclay,  2  B.  &  Aid.  702; 
Hawkins  v.  Hoffman,  6  Hill  (N.  Y.)  586. 

Trover  may  be  maintained  against  a  com- 
mon carrier  where  the  goods  intrusted  to 
him  are  lost  by  his  act,  though  without  any 
wrongful  intent;  as  where  he  delivers  them 
to  the  wrong  person  by  mistake,  or  under 
a  forged  order.  But  if  the  goods  are  lost 
through  the  mere  omission  of  the  carrier, 
trover  will  not  lie  even  after  demand  and 


refusal,  but  the  owner  should  bring  either 
assumpsit  or  a  special  action  on  the  case. 
Hawkins  v.  Hoffman,  6  Hill  {N.  Y.)  586.  — 
Distinguished  in  Bowlin  v.  Nye,  10 Cush. 
(Mass.)  416. 

8.  Who  may  niaiiitniii  it.— If  a  car- 
rier, through  mistake  or  the  fraudulent  rep- 
resentations of  a  third  person,  wrongfully 
delivers  goods  to  a  person  who  has  no  right 
to  them,  the  true  owner  may  maintain  det- 
inue or  trover  for  them  against  the  person 
receiving  them,  or  against  any  other  person 
to  whom  he  may  deliver  them.  Young  v. 
East  Ala.  R.  Co.,  80  Ala.  100. 

If  the  goods  are  delivered  by  the  person 
so  wrongfully  receiving  them  to  another 
carrier,  on  whom  he  afterwards  gives  plain- 
tiff an  order  for  them,  and  this  carrier, 
accepting  the  order,  and  teceiving  the 
charges  for  freight,  agrees  to  deliver  them 
to  plaintiff  on  demand,  this  creates  between 
them  the  relation  of  bailor  and  bailee. 
Young  v.  East  Ala.  R.  Co.,  80  Ala.  100. 

Though  a  landlord  cannot  maintain  tres- 
pass for  cutting  timber  upon  land  in  pos- 
session of  his  tenant,  for  a  conversion  of  it 
after  it  is  cut  he  may  maint.iin  trover;  for 
the  tenant's  interest  in  the  timber  ceases 
upon  its  severance  from  the  freehold,  and 
the  right  of  property  in  the  landlord  draws 
after  it  a  constructive  possession.  Lexing- 
ton &•  O.  R.  Co.  v.  A'idd,  7  Dana  {Ky.)  245. 

The  transfer  of  a  bill  of  lading,  whether 
absolute  or  by  way  of  pledge,  conveys  to  the 
transferee  either  a  general  or  special  prop- 
erty in  the  goods  for  which  the  bill  is  given, 
of  such  a  character  that  he  is  entitled  to 
maintain  an  action  of  trover  in  case  of  the 
conversion  of  such  goods.  Forbes  \.  Boston 
&>  L.  R.  Co.,  9  Am.  &>  Eng.  R.  Cas.  76,  80, 
133  Mass.  154. 

A.  in  Chicago  shipped  goods  to  B.  in  Bos- 
ton, receiving  a  bill  of  lading  by  which  the 
com|)aiiy  undertook  to  deliver  the  goods  to 

B.  or  order.  B.,  having  received  the  bill  of 
lading,  indorsed  it  to  C.  as  a  security  for  an 
advance,  and  it  was  held  by  C.  when  the 
goods  arrived.  As  between  B.  and  C.  it 
was  agreefi  that  B.  shoidd  pay  the  freight. 
The  goods  arrived  in  Boston  on  Oct.  30, 
and  remained  in  the  cars  until  Dec.  12. 
On  tliat  day  B.  demanded  them  without 
producing  the  bill  of  lading,  and  the  com- 
pany, finding  by  their  way  bill  that  he  was 
the  consignee,  delivered  said  goods  to  him. 
The  goods  were  afterwards  sent  abroad  and 

C.  subsequently  brought  trover  against  the 


i 


^^■^ 


TROVER;   CONVERSION,  4,  5. 


109 


company  for  them.  Held,  that  there  had 
been  no  laches  on  plaintiff's  part  and  that 
under  the  principles  above  laid  down  he 
was  entitled  to  recover.  Forbes  v.  Boston 
6-  L.  R.  Co.,  9  Am.  &>  Ettg.  K.  Cas.  76,  80, 
133  Miiss.  154. 

A  wrongful  conversion  of  property  does 
not  deprive  the  owner  of  his  title  he  may 
transfer  the  title  to  another,  who,  upon  de- 
mand and  refusal  of  the  person  in  posses- 
sion of  the  property  to  surrender  the  same 
may  maintain  an  action  against  him  for  a 
conversion.  Serat  v.  Utica,  I.  »S>»  E.  R. 
Co.,  102  N.  r.  681.  6  N.  K.  Rep.  795,  2  N. 
Y.  S.  R.  15,  I  Silv.  App.  70;  ajjirntiitg  32 
Hun  642,  mem. 

A  firm  of  which  plaintiflE  was  a  member 
erected  a  trestleworlc  for  handling  coal,  on 
defendant's  ground,  on  condition  that  it 
should  remain  the  personal  property  of  the 
firm,  but  the  company  took  possession  of  it 
and  converted  it  to  its  own  use.  The  firm 
conveyed  its  interest  in  the  tresilework  to 
plaintiff,  who  made  a  demand  for  it  upon 
the  company.  Held,  that  he  might  main- 
tain an  action  to  recover  its  value.  The 
company's  wrongful  act  in  taking  possession 
of  the  property  did  not  transfer  the  title,  or 
excuse  it  from  surrendering  the  property  on 
demand ;  neither  was  it  a  partnership  asset 
after  such  transfer.  Serat  v.  Utica,  I.  <S^  E. 
R.  Co.,  I  Sih.  App.  70,  102  N.  V.  681,  mem., 
6  iV.  E.  Rep.  795,  2N.  V.S.  R.  is:  affirm- 
itu;  32  Hun  642,  tnem. 

''!e  acceptance  of  an  offer  made  by  a 
isi'lor  to  pay  his  debt  with  wood  already 
-  fposited  on  land  which  is  owaed  and  pos- 
•ic.jsed  by  the  creditor  constitutes  an  e.xe- 
ciiv.ed  contract  and  a  complete  transfer  of 
title  to  the  property.  If  the  contract  is 
that  the  creditor  shall  return  the  wood 
provided  the  debtor  will  afterwards  pay  the 
debt  in  money,  the  creditor,  while  the  wood 
remains  in  his  possession,  and  before  a  com- 
pliance with  the  permission  to  pay  in  money, 
may  maintain  an  action  against  a  trespasser 
for  the  conversion  of  the  property.  Texas 
&*  P.  R.  Co.  v.  Beard,  68  Tex.  265,  4  S.  W. 
H'p.  483. 

4.  Who  may  not  maintain  it. —  It 
will  not  lie  by  the  owner  of  a  slave,  for  a 
conversion  of  him  by  a  third  person,  while 
such  slave  is  in  the  hands  of  a  bailee  for 
hire  and  the  term  is  unexpired.  Lexington 
&*  0.  R.  Co.  V.  Kidd,  7  Dana  (/Ty.)  245- 

A  carrier  who  is  in  lawful  possession  of 
goods  may  retain  the  possession  until  he 


can  deliver  them  to  the  owner  or  consignee 
and  until  his  charges  for  the  carriage  are 
paid  ;  or  he  may  make  a  warehouseman  his 
bailee,  with  the  right  to  terminate  the  bail- 
ment at  pleasure  and  assuming  a  liability 
to  pay  for  the  storage;  or  he  may  make 
the  warehouseman  the  agent  and  bailee  of 
the  owner,  and  thereby  complete  the  deliv- 
ery of  the  goods  and  discharge  himself  from 
all  further  responsibility  concerning  them. 
Hamilton  v.  Nicker  son,  1 1  Allen  (Mass.)  308. 

If  the  warehouseman,  in  such  case,  pays 
to  the  carrier  his  freight,  he  takes  the  goods 
upon  the  credit  of  the  owner  and  the 
value  of  the  goods  themselves;  the  agency, 
although  created  by  the  carrier,  may  be  for 
the  owner  directly  ;  and  the  payment  of  the 
carrier's  charges  discharges  the  carrier's 
lien  and  terminates  his  interest  in  the  prop- 
erty. He  would  have  no  claim  against  the 
carrier  in  case  of  loss.  So  where  a  carrier 
delivers  goods  to  a  warehouseman  and  re- 
ceives his  charges,  and  the  warehouseman 
remains  in  possession  of  the  goods  for  four 
years,  the  wareliouseman  represents  the 
owner  and  not  the  carrier,  and  the  latter 
cannot  maintain  an  action  against  him  for 
converting  the  goods  to  his  own  use.  Ham- 
ilton \.  Nicker  son,  II  Allen  (il/ass.)  308.  See 
also  Fisi  v.  Neivton,  i  Den.  {N.  Y.)  45. 

Where  ties  are  taken  and  used  by  a 
subcontractor  for  building  a  railroad,  and 
the  road  was  in  use  before  it  was  delivered 
to  the  company,  the  owner  of  the  ties,  after 
waiting  until  they  have  become  realty,  can- 
not bring  trover  against  the  company  as  for 
their  conversion.  Detroit  &*  B.  C,  R.  Co.  v. 
Busc/i,  9  Am.  &^  Etig.  R.  Gw.  151,  43  Mich. 
571,  6  yV.   IV.  Rep.  90. 

Where  goods  are  received  by  a  common 
carrier  for  transportation,  and  their  posses- 
sion is  then  demanded  by  the  agent  of 
ilie  shipper's  mortgagee,  after  f^onditions 
broken,  but  the  carrier  declines  to  surrender 
the  possession  and  after  retaining  them  until 
the  next  day  ships  them  to  their  destina- 
tion, the  carrier  is  not  liable  to  the  mort- 
gagee for  a  conversion.  Ko/tn  v.  Richmond 
6-  D.  R.  Co.,  37  .S"^.  Car.  i.— Quoting  Pin- 
gree  v.  Detroit,  L.  &  N.  R.  Co.,  66  Mich. 
143,  1 1  Am.  St.  Rep.  479. 

5.  Necessary  title  or  possession  in 
plaintiff. — Plaintiff  bought  a  quantity  of 
old  railroad  iron  out  of  a  much  larger  mass. 
Before  he  had  separated  the  iron  the  road 
was  sold,  and  the  purchasers  converted  the 
whole  of  the  iron.    Held,  that  plaintiff  had. 
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not  perfected  his  title  by  separation  and  de- 
livery, therefore  trover  would  not  lie;  and 
this,  though  the  purchasers  of  the  road 
bought  with  notice  of  plaintiff's  claim.  Penn- 
sylvania  R.  Co.  v.  Hughes,  39  Pa.  St.  521. 

«.  For  what  i»r«n»crty  trover  lies.* 
— Trover  lies  for  the  conversion  of  shares  in 
an  incorporated  company  ;  and  the  pledgee, 
when  sued  for  such  conversion,  may  recoup 
his  debt  from  the  pledger.  Nabring  v.  Bank 
of  Mobile,  58  Ala.  204. 

Trover  lies  for  the  conversion  of  corpo- 
rate stock.     Ayers  v.  French,  41  Conn.  142. 

Shares  of  stock  in  a  corporation  are  per- 
sonal property,  and  trover  will  lie  for  their 
misappropriation.  In  Oregon  the  common- 
law  rule  that  trover  lies  only  for  the  con- 
version of  tangible  property  lias  been 
changed,  extending  the  action  to  every 
species  of  personal  property.  Budil  v. 
Multnomah  St.  A'.  Co.,  22  Am.  &>  Eng.  R.  Cas. 
27.  12  Or  eg.  271,  7  Pac.  Rep.  99.  Payne  v. 
Elliot,  54  Cal.  339. 

Trover  will  lie  for  the  conversion  of  cer- 
tificates of  stock,  but  not  for  "shares  of 
stock."    Neiler  v.  Kelley,  69  Pa.  St.  403. 

7.  "Who  is  liable.  — A  person  received 
railroad  bonds  of  another  with  which  he 
was  to  purchase  lands  of  the  company  "  at 
or  near  the  average  price  of  $5.00  per  acre." 
Instead,  he  sold  them  for  six  cents  on  the 
dollar,  and  invested  the  proceeds  at  $5. 00 
per  acre.  The  purchaser  of  the  bonds  in 
turn  sold  them  at  an  advance  of  150  per 
cent.  Both  purchasers  knew  of  the  terms 
on  which  the  bonds  were  to  be  disposed  of. 
Held,  that  the  owner  could  recover  the 
bonds  in  trover.  Kitchen  v.  Bedford,  13 
Wall:  (U.  S.)  /^\l. 

A  carrier  who  receives  goods  from  one 
not  authorized  to  deliver  them  is  a  tres- 
passer, and  may  be  sued  in  trover.  South- 
ern Exp.  Co.  V.  Palmer,  48  Ga.  85. 

In  trover  against  a  railroad  for  iron,  the 
road  will  be  liable,  where  it  had  knowl- 
edge that  the  seizure  of  the  iron  from 
anotlier  railroad  by  the  Confederate  gov- 
ernment was  illegal.  Central  R.  6>»  B.  Co. 
v.  Atlantic  <S>»  G.  R.  Co.,  50  Ga.  444. 

A  railroad  company  is  liable  in  trover  for 
the  value  of  posts  taken  by  the  company's 
contractors,  without  the  owner's  consent, 
and  used  in  fencing  the  road.  St.  Louis,  V. 
&*  T.  H.  R.  Co.  V.  Kaulbrumer,  59  ///.  1 52, 
II  Am.  Ry.  Rep.  186. 

*  Trover  for  shares  of  stock,  see  note,  22  Am, 
.  &  Eng.  R.  Cas.  31. 


A  carrier  is  liable  in  trover  for  the  con- 
version of  goods,  where  he  puts  them  into 
the  hands  of  a  third  person  without  orders, 
even  if  done  by  mistake  or  upon  a  forged 
order.  Trowellv.  Youmans,  5  Strobh.  {So. 
Car.)  67. 

The  president  of  a  company  gratuitously 
loaned  to  his  brother  bonds  of  the  state 
issued  to  the  company  under  the  internal 
improvement  laws  of  the  state,  the  bor- 
rower simply  obligating  himself  to  return 
them  upon  request,  meaning  that  he  would 
return  similar  bonds  or  their  equivalent. 
Held,  a  conversion,  and  that  both  brothers 
were  liable  to  the  company  for  the  value  of 
the  bonds  at  the  time,  with  interest,  the 
borrower  under  the  circumstances  being  pri- 
marily liable.  Branner  v.  Branner,  i  Lea 
{Tenn.)  101. 

If  a  company  carries  plants  as  merchan- 
dise for  a  contractor  planting  hedges  for  it 
at  its  stations,  and  its  general  superintend- 
ent allows  such  contractor  to  place  the 
plants  m  a  piece  of  ground  close  to  the  sta- 
tion, belonging  to  the  company,  and  when 
the  contractor  demands  the  plants,  such 
superintendent  refuses  to  give  them  up,  the 
company  is  liable  in  an  action  of  trover. 
Giles  V.  Taff  Vale  R.  Co.,  2  El.  &*  Bl.  822, 
iS  fur.  510,  23  L.  J.  Q.  B.  43. 

8.  Who  is  not  liable  —  Attach- 
ments.*— A  railroad  company  is  not  liable 
for  the  conversion  of  rails  by  a  reasonable 
use  of  them  while  it  had  no  notice  that  the 
ownership  of  them  had  changed  ;  nor  by  a 
mere  compliance  with  a  written  demand 
served  upon  its  president  at  a  place  other 
than  where  the  rails  were,  the  corporation 
making  no  objection  or  resistance  to  plain- 
tiff's taking  possession  of  them.  Fifield  v. 
Maine  C.  R.  Co.,  62  Me.  77. 

Where  a  carrier  safely  transports  goods  to 
their  destination,  and  is  ready  to  deliver  tlie 
same,  it  is  not  liable  to  the  shipper  for  sur- 
rendering possession  of  the  goods  to  an  offi- 
cer who  takes  them  under  an  attachment 
against  the  consignee ;  and  the  shipper 
cannot  impose  upon  the  carrier,  without  its 
consent,  the  duty  of  notifying  the  officer  or 
of  taking  other  steps  to  stop  the  goods  in 
transitu.  French  v.  Star  Union  Transp, 
Co. ,  1 34  Mass.  288. 

A  carrier  who  removes  goods  from  the 
owner's  place  of  deposit  under  the  direction 
of  a  person   in  apparent  control  and  able 

*  See  also  Carriage  of  Merchandise,  27* 
100,  161,  295,  302. 
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immediately  to  assume  the  actual  custody 
of  them,  and  delivers  them  to  such  person, 
is  not  liable  to  the  owner  for  their  conver- 
sion.    Gurley  v.  Armstead,  148  Mass,  267, 

\qX.K.  Rep.1%9. 

\>.  Wlint  amounts  to  a  conversion, 

^♦■iM'rallj'.— A  certificate  of  stock  is  not 
the  stock  itself;  but  it  !'•  documentary  evi- 
(l(Mice  of  title  to  the  stock,  and  may  be  used 
for  the  purposes  of  symbolical  delivery,  as 
tiie  stock  is  incapable  of  actual  delivery.  A 
wrongful  use  of  an  indorsed  certificate  of 
stock  may  operate  as  conversion  of  it. 
McAllister  v.  Kuhn,  96  U.  S.  87. 

A  misdelivery  of  property  by  a  carrier  or 
warehouseman,  to  a  person  unauthorized  by 
i!i-  o'vner  or  person  to  whom  the  carrier  or 
warehoubciiian  is  bound  by  his  contract  to 
deliver  it,  is  of  itself  a  conversion  which 
renders  the  bailee  liable  in  an  action  of 
trover,  without  regard  to  the  question  of  his 
due  care  or  negligence.  Forbes  v.  Boston  Gf 
L.  R.  Co.,  ^Am.  &•  Eng.  R.  Cas.  76,  80, 
133  Mass.  154. 

Defendant  sent  out  its  agents  with  its  tie 
train  to  take  up  ties  it  had  purchased,  and 
in  doing  so  they  took  up  and  carried  away 
plaintiff's  ties,  against  his  consent,  and  did 
not  return  them.  Held,  that  this  consti- 
tuted an  unlawful  conversion  and  rendered 
defendant  liable.  Baker  v.  Kansas  City,  C. 
&o  S.  R.  Co.,  52  Mo.  App.  602. 

An  association  that  owned  grounds  for  a 
summer  resort  maintained  a  dock  on  a  lake. 
A  boat  delivered  goods  at  the  dock  for 
plaintiff,  but  the  association  claimed  that 
the  dock  was  private,  and  its  agent  required 
the  vessel  to  take  the  goods  away  again.  It 
appeared  that  plaintiff  had  a  license  to  have 
goods  landed  at  the  dock.  Held,  that  the 
act  of  the  agent  requiring  the  goods  to  be 
reshipped  amounted  to  a  conversion.  Davis 
V.  Chautauqita  Lake  S.  S.  Assembly,  3  A'.  Y. 
S.  R.  365,  41  Huh  638,  tiietn. 

The  conversion  ot  property  is  abundantly 
established  by  the  fact  that  defendant,  as  a 
common  carrier,  received  it  in  good  order 
at  its  place  of  destination,  properly  con- 
signed to  plaintiff,  and,  on  demand  of  the 
delivery  of  the  same,  refused  to  deliver  it. 
Clement  v.  New  York  C.  &^  H.  R.  R.  Co.,  30 
A'.  Y.  S.  R.  713,  9  N.  Y.  Supp.  601,  56  Hun 
643,  mem. 

The  gist  of  the  action  of  trover  is  a 
wrongful  conversion,  although  the  taking 
may  have  been  lawful.  Waring  v.  Penn- 
^Ivania  R.  Co.,  76  Pa.  St,  491. 


If  a  common  carrier  negligently  delivers 
freight  to  a  person  other  t'lan  the  consignee, 
and  thereafter  contracts  with  that  person  to 
sell  the  goods  and  hold  the  proceeds  for  its 
account,  it  is  guilty  of  conversion.  Erie  Dis- 
patch V.  Johnson,  40  Am.  &*  Eng.  R.  Cas.  1 1 3, 
87  Tenn.  490.  11  5.  W.  Rep.  441. 

A  company  received  fourteen  packages  of 
nursery  trees  from  a  connecting  carrier,  to 
be  delivered  at  a  station  on  its  line.  The 
trees  were  addressed  to  the  order  of  the 
shippers,  and  they  directed  the  company  to 
deliver  one  half  of  them  to  an  individual, 
but  it  delivered  them  all.  Held,  that  it  was 
liable  for  a  conversion.  Leslie  v.  Canada  C. 
R.  Co.,  44  U.  C.  Q.  B.  21.— Distinguishing 
Heugh  V.  London  &  N.  W.  R.  Co.,  L.  R.  5 
Ex.  51.  Quoting  Martin  v.  Great  Indian 
Peninsular  R.  Co.,  L.  R.  3  Ex.  14. 

10.  What  does  not. —  Proof  that  a 
common  carrier  failed  seasonably  to  deliver 
goods  amounts  to  negligence  and  nonfea- 
sance, but  does  not  constitute  a  conversion. 
Robinson  v.  Austin,  2  Gray  {Mass.)  564. 

A  mere  bailee,  whether  a  common  carrier 
or  otherwise,  is  not  guilty  of  a  conversion, 
although  he  receive  property  from  one  not 
rightfully  entitled  to  possession,  and,  acting 
as  a  mere  conduit,  deliver  it  in  pursuance  of 
the  bailment,  if  this  be  done  before  notice  of 
the  rights  of  the  real  owner.  Nanson  v, 
Jacob,  32  Am,  &*  Eng.  R.  Cas.  553,  93  Mo, 
331,  12  West.  Rep.  358,  6  S.  W.  Rep.  246. 

The  rule  that  a  common  carrier  cannot 
be  held  responsible  for  conversion  before 
having  notice  of  the  rights  of  the  real  owner 
is  not  affected  or  changed  by  Mo.  Rev.  St., 
§  1018.  A'anson  v.  Jacob,  32  Am.  &•  Eng.  R, 
Cas.  553,  93  Mo.  331,  12  West.  Rep.  358,  6 
S,  W,  Rep.  246. 

A  mere  failure  of  a  common  carrier  to 
transport  and  deliver  goods  to  a  consignee 
within  a  reasonable  time  may  render  it 
liable  for  damages;  but  the  owner  cannot, 
merely  on  account  of  the  delay,  refuse  the 
goods  and  sue  the  carrier  as  for  a  conver- 
sion. Scffvill  v.  Griffith,  12  N.  Y.  509.  — 
Distinguished  in  Louisville  &  N.  R.  Co. 
7>.  Lawson,  88  Ky.  496. 

A  mere  delay  on  the  part  of  a  common 
carrier  in  delivery  of  goods  is  not  a  conver- 
sion of  the  property  so  as  to  entitle  the 
owner  to  recover  their  value.  Briggs  v. 
Ne70  York  C.  R.  Co.,  28  Barb.  {N.  K)  515. 

Plaintiff  had  an  arrangement  to  sell  goods 
through  an  agent  or  salesman.  He  shipped 
certain  goods,  but  before  their  arrival  tele- 
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graphed  the  carrier  that  the  goods  belcr/^ed 
to  him  and  to  deliver  them  only  on  hi? 
order.  The  agent  produced  the  bill  of  hiding, 
paid  the  frciglit.  and  received  the  goods 
from  the  carrier,  and  went  on  and  sold 
them,  remitting  to  ijlaintifl  his  share  of 
the  proceeds.  The  agreement  for  the  sale 
i)f  the  goods  niiglit  bn  terminated  at  pleas- 
ure. NM.  that  tlie  facts  showed  that  plain- 
tilT  still  considered  the  contract  in  force 
after  giving  tiie  notice,  and  therefore  could 
not  treat  the  delivery  by  the  carrier  as  a 
conversion,  /.fs/er  v.  Delaware,  L.  &•  IV. 
A'.  Co..  55  A^  v.  6'.  N.  923.  73  ^/««  j'A  26 
A',  y.  Stipp.  206. 

11.  Necessity  of  doinand  before 
snit.— A  demand  is  necessary  before  trover 
will  lie  against  a  common  carrier  for  the 
conversion  of  goods.  Rome  li.  Co.  v.  Sulli- 
van, 14  Ga.  277. 

An  action  for  the  conversion  of  goods 
will  not  lie  against  a  carrier  for  omitting 
seasonably  to  deliver  the  goods,  without  a 
previous  demand.  Robinson  v.  ^lustin,  2 
Gray  (Muss.)  564. 

12.  Necessity  of  tender  of  charges 
claimed  by  defeiidsiiit.* —  Trover  lies 
for  the  value  of  goods  illegally  withheld 
under  a  claim  of  a  iien  for  freight.  Marsh 
v.  Union  Pac.  R.  Co..  6  Am.  &*  Eng.  R.  Cas. 
359,  3  McCrary  {U.  S.)  236,  9  Fed.  Rtf>.  S73. 

A  consignee  who  is  ready  to  pay  freight 
for  goods  may  maintain  trover  for  them  on 
a  refusal  to  deliver  them,  there  being  no 
other  legal  claim  upon  them,  and  he  is  not 
bound  first  to  make  legal  tender  of  the 
freight.  East  Tenn.,  V.  &•  G.  R.  Co.  v. 
Hunt,  15  Lea  (Tenn.)  261. 

13.  When  a  refusal  is  a  eonver- 
Hioii. — A  consignee  demanded  of  a  com- 
pany, at  its  depot,  a  box  of  goods,  of  the 
arrival  of  which  its  agent  had  notified  him. 
He  was  informed  that  they  were  not  there, 
and  received  the  same  information  in  an- 
swer to  subsequent  demands.  After  several 
months  the  goods  were  found  in  the  depot, 
where  they  were  at  the  time  of  the  first  de- 
mand, and  had  been  ever  since.  The  com- 
pany then  offered  to  deliver  them,  but  the 
consignee  refused  to  receive  them,  and 
brought  trover  to  recover  their  value  in 
damages.  Held,  that  plaintiff  had  the  right 
to  treat  defendant's  refusal  to  deliver  as  a 
conversion  and  to  recover  the  value  of  the 

*  Payment  of  freight  charges  as  condition  pre- 
cedent to  right  to  maintain  trover  for  failure  to 
deliver  goods,  see  note,  21  L.  R.  A.  117. 


goods.  Louisville  &*  N.  R.  Co,  v.  Ltnvion, 
88  A>.  496,  i\  S.  W.  Rep.  511.— Distin- 
guishing Scovill  V.  Griffith,  12  N.  Y.  509. 

A  railroad  carried  plaintiff's  grain,  and 
delivered  it  to  an  elevator,  which  was  burned 
while  part  of  plaintiff's  grain  was  yet  in  it. 
At  the  time  of  the  fire  the  elevator  con- 
tained  a  large  amount  of  grain  besides 
plaintiff's.  Part  of  the  grain  was  lost,  but  a 
part  settled  down  on  the  wharf.  Plaintiff 
claimed  that  he  could  identify  his  grain 
from  its  position  in  the  building,  and  asked 
to  be  allowed  to  remove  it,  but  the  rail- 
road, being  bailee  of  the  greater  part,  as- 
sumed control  and  sold  the  grain  for  the 
common  benefit.  Held,  that  trover  would 
lie  against  the  company,  but  only  the  actual 
value  of  the  grain  converted  could  be  re- 
roverefl.  The  railroad,  not  being  in  the 
possession  of  the  grain,  should  have  allowed 
plaintiff  to  recover  his  if  he  could  identify 
It.  Moffatt  V.  Grand  Trunk  R,  Co.,  15  U. 
C.  C.  P.  392. 

II.  PBOCEDUBE. 

14.  Pleading.— A  complaint  against  a 
company,  alleging  that  defendant  unlaw- 
fully and  wrongfully  took,  converted,  and 
appropriated  the  property  in  controversy  to 
its  own  use  by  hauling  it  away  and  using  it 
on  its  road,  suthciently  charges  a  conver- 
sion. Louisville,  N.  A.  &*  C.  R.  Co,  v. 
RalcA,  105  /nd.  93,  4  A^.  E.  Rep.  288. 

Where,  by  reason  of  the  loss  of  his  mem- 
orandum, plaintiff  alleges  that  he  is  unable 
to  locate  the  property  any  more  definitely 
than  that  it  was  along  the  line  of  defendant's 
road  in  certain  counties,  it  is  not  reversi- 
ble error  to  overrule  a  motion  to  make  the 
complaint  more  specific.  L^oitisville,  N.  A. 
&*  C.  R.  Co.  V.  BalcA,  105  Lnd.  93,  4  N.  E. 
Rep.  288. 

In  an  action  in  trover  for  the  loss  of 
a  steer  shipped  by  plaintiff,  the  material 
facts  were  set  out  in  the  petition,  so  as  to 
justify  the  developing,  in  proof,  of  all  the 
facts  and  circumstances  leading  to  and  con- 
nected with  the  closing  act  of  conversion, 
being  merely  the  facts  constituting  the 
cause  of  action.  Held,  that  this  was  setting 
forth  but  one  cause  of  action,  contained  in 
a  single  count.  The  use  in  the  petition,  in 
such  case,  of  the  words  "  negligently  suf- 
fered "  will  be  regarded  as  mere  surplusage. 
Johnson  v.  Wabaih,  St.  L.  &*  P.  R.  Co.,  22 
Mo.  App.  597. 
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A  petition  by  a  guardian  alleged  that  his 
wards  were  owners  in  fee  simple  of  certain 
woodland,  that  the  timber  thereon  was  cut 
down  and  removed  by  a  person  unknown 
and  without  any  authority  whatever,  and 
that  the  same  was  taken,  used,  and  pos- 
sessed for  its  own  use  and  without  any 
auihority  whatever  by  a  certain  railroad 
company,  which  company  was  afterwards 
consolidated  with  other  railroad  companies, 
under  and  by  the  name  of  defendant,  and 
that  by  reason  of  the  conversion  by  said 
first-named  company  his  wards  were  greatly 
damaged,  etc.,  praying  judgment  against 
the  consolidated  company.  Held,  on  demur- 
rer, that  the  petition  stated  sulTicient  facts 
to  constitute  a  cause  of  action  for  the  con- 
version of  personal  property.  Lake  Shore 
6^  M.  S.  A'.  Co.  V.  Hutchim,  4  Am.  &*  Eng. 
R.  Cas.  219,  37  Ohio  Si.  282. 

A  petition  in  an  action  for  conversion 
which,  with  proper  allegations  of  plaintiff's 
ownership  of  the  property  and  of  its  value, 
avers  that  defendant  converted  it  to  his  own 
use  states  a  cause  of  action.  It  is  not  nec- 
essary to  allege  a  demand  of  the  property 
by  plaintiff  and  a  refMsal  to  deliver  it  to 
him  by  defendant.  Baltimore &*0.R.  Co.  v. 
O'Donnell.  49  Ohio  St.  4S9,  32  A'.  E.  Rep.  476. 

A  complaint  alleged  plaintiff's  ownership 
and  possession  of  a  stated  number  of  cross- 
ties,  at  or  near  defendant's  right  of  way,  and 
their  value;  that  defendant  was  a  corpora- 
tion, and  unlawfully  took  possession  of  these 
cross-ties  and  converted  them  to  its  own 
use,  to  plaintiff's  damage,  etc.  Held,  that 
the  complaint  alleged  a  legal  right  of  plain- 
tiff and  its  invasion  by  defendant,  and  there- 
fore stated  facts  sufficient  to  constitute  a 
c.iuse  of  action.  Nance  v.  Georgia,  C.  &*  JV. 
A\  Co.,  35  .So.  Car.  307,  14  S.  E.  Kep.  629. — 
FoLi.owKi)  IN  Bryson  v.  Georgia.  C.  &  N. 
R.  Co.,  35  So.  Car.  608 ;  Wharton  v.  Georgia, 
C.&N.  R.  Co.,  35  So.  Car.  608. 

15.  Maftftrs  of  defense.— In  trover 
against  a  railroad  for  iron  illegally  taken  by 
the  Confederate  governnient  from  another 
road,  the  fact  that  the  iron  laid  in  the  road 
was  subsequently  injured  by  the  Federal 
army  cannot  be  considered  by  tiie  jury. 
Ceniral  R.  &^  B.  Co.  v.  Atlantic  &*  G.  R. 
Co.,  50  Ga.  444. 

A  company  was  sued  for  the  coi:"ersion  of 
staves,  and  offered  evidence  to  prove  that 
they  were  cut  upon  the  lands  of  the  presi- 
dent of  the  company.  Held,  that  this  was 
not  sufficient  to  make  out  a  defense,  without 
8  D.  R.  D.— 8 


showing  that  permission  had  not  been  given 
to  plaintiff  to  cut  the  staves,  or  that  they  did 
not  belong  to  hifi.  Allen  v.  St.  Louis,  I, 
M.  &*S.  R.  Co.,  72  Ai'.-<  386.— Distinguish- 
ing Pearson  v.  Inlow,  :o  Mo.  322. 

Where  a  company  wrongfully  delivers 
goods  carried  by  it,  tie  fact  that  a  recovery 
therefor  could  be  had  against  it  is  no  de- 
fense to  an  action  for  the  conversion  of  the 
goods  against  the  person  to  whom  they 
were  delivered.  Dickson  v.  Merchants'  Ele- 
vator  Co.,  44  Mo.  App.  498. 

Defendant's  possession  of  ties  at  the  time 
of  conversion  would  in  this  case  defeat 
plaintiff's  action,  but  their  being  on  a  rail- 
road right  of  way,  though  for  future  shin- 
ment,  did  not  put  defendant  in  possession 
so  as  to  defeat  the  action.  Baker  v.  Kansas 
City,  C.  &*  S.  R.  Co.,  52  Mo.  App.  602. 

Where  a  carrier  is  sued  for  the  conver- 
sion of  a  lot  of  wool,  it  may,  under  a  general 
denial  in  its  answer,  introduce  proof  con- 
troverting any  fact  that  plaintiff  is  required 
to  prove  to  establish  his  cause  of  action. 
And  when  proof  has  been  introduced  show- 
ing a  demand  on  the  carrier  and  a  failure  to 
deliver,  the  carrier  has  a  right  to  explain 
this  by  showing  an  excuse  for  its  failure  to 
deliver,  thereby  rei)elling  any  inference  of  a 
conversion  deducible  from  plaintiff's  evi- 
dence, as  by  showing  a  previous  delivery  to 
a  third  party  under  circumstances  consti- 
tuting a  good  delivery  to  plaintiff.  Ontario 
Bank  v.  New  Jersey  Steamboat  Co.,  59  N.  Y. 
510;  affirming  5  Daly  117. 

Where  one  has  lawful  possession  of  the 
goods  of  another,  and  has  not  converted 
them,  trover  will  not  lie  until  there  has  been 
a  refusal  to  deliver  them  upon  demand. 
Where  goods  have  been  converted  by  a 
bailee  the  conversion  is  presumed  to  be 
wrongful,  and  trover  may  be  maintained 
without  a  previous  demand  ;  but  such  pre- 
sumption may  be  rebutted  by  showing  the 
plaintiff's  permission  to  convert  the  prop- 
ertv.  Waring  v.  Pennsylvania  R.  Co.,  76 
Pa.  St.  491. 

Plaintiff,  a  railroad  company,  delivered  to 
defendant  by  mistake  three  cars  of  oil, 
which  defendant  converted  to  his  own  use. 
Held,  that  the  defendant  might  prove  that 
he  received  the  oil  unwittingly,  and  that  he 
received  no  more  than  he  was  entitled  to. 
and  tliat  if  there  was  any  mistake  it  was  on 
the  part  of  plaintiff;  but  if  defendant  know- 
ingly took  advantage  of  plaintiff's  mistake 
and  appropriated  the  oil,  it  was  a  wrongful 
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converiion.  Waring  v.  P*HHsylvania  Ji. 
Co.,  76  Pa.  Si.  491. 

Kt.  Evidence.*  —  In  trover  for  goods 
withheld  by  a  carrier,  the  plaintifl  is  a  com- 
petent witness  to  testify  as  'o  the  value  of 
the  goods,  though  he  may  not  know  the 
market  value  of  such  floods  at  the  place  of 
delivery.  Perhaps  tiie  best  way  to  arrive  at 
the  value  of  such  jjoods  would  be  to  show 
the  price  in  the  market  of  new  goods  of  the 
same  character,  and  then  show,  as  nearly  as 
possible,  the  extent  of  depreciation  from 
use.  But  such  course  is  not  open  to  a 
plaintiff  when  the  defendant  retains  posses- 
sion  of  the  goods.  In  the  matter  of  values, 
at  in  other  matters,  the  law  will  give  relief 
according  to  the  injury,  on  the  best  testi- 
mony that  can  be  obtained.  Marsh  v. 
Union  Pac.  R.  Co.,f>A>n.  Sh  Eng.  R.  Cas. 
359.  3  AfcCraty  ( U.  S.)  236,  9  PeU.  Rep.  873. 

Where  the  evidence  shows  plaintitT's  title, 
under  a  bona  fidt  order  therefor  from  the 
owner,  to  certain  goods  in  the  possession  of 
a  railroad,  and  a  demand  therefor  and  re- 
fusal to  deliver,  a  verdict  for  plaintiff  for  the 
value  of  the  goods  is  right  and  the  court 
will  not  disturb  it  for  a  technical  error 
which  should  not  have  affected  the  result. 
Georgia  R.  (S*  li.  Co.  v.  Scott,  37  Ga.  94. 

In  trover  for  the  conversion  of  railroad 
•tock  it  is  competent  for  plaintiff  to  give 
evidence  tending  to  show  that  the  company 
was  about  to,  and  did,  increase  the  stock, 
and  that  owners  of  stock  were,  by  its  regu- 
lations, to  have  a  certain  fro  rata  of  the 
new  stock  at  reduced  rates — not  to  enable 
plaintiff  to  recover  the  value  of  the  new 
stock  as  special  damages,  but  as  being  a  cir- 
cumstance which  would  bear  upon  the  ques- 
tion of  the  value  of  the  stock  converted. 
Sturges  V.  Keith,  57  ///.  451. 

If  the  delivery  of  goods  has  been  such  as 
to  vest  the  title  in  the  defendant,  plaintiff 
cannot  recover  in  trover;  but  where  a  plain- 
tiff sues  a  company  for  the  conversion  of 
cross-ties,  and  testifies  that  he  delivered 
them  along  the  line  of  the  road,  to  be  paid 
for  before  taken  away,  but  that  the  com- 
pany took  them  away  without  his  consent, 
and  without  paying  for  them,  it  is  sufficient 
to  show  that  he  did  not  regard  placing  them 
along  the  line  of  the  road  as  a  delivery,  and 


•Admissibility  of  evidence  of  conversation  at 
the  time  of  shipment  as  to  how  long  it  would 
take  for  goods  to  reach  destination,  see  35  Am. 
&  Eng.  R.  Cas.  656,  abstr. 


to  enable  him  to  recover  their  value.  Ohio 
4-  At.  R.  Co.  V.  Burton,  21  Ind.  317. 

A  company  stored  goods  with  its  agent, 
who  was  sued  for  conversion  based  upon  a 
failure  to  deliver  them  to  plaintiff  on  de- 
mand. Held,  that  it  was  competent  for 
defendant  to  show  that  the  property  was 
unclaimed  baggage,  and  that  it  had  been 
sold  by  the  company  before  any  demand  for 
it  had  been  made.  AlcClellan  v.  liyatt,  26 
Abb.  N.  Cas.  144,  34  N.  Y.  S.  R.  55, 11  xV.  V. 
Supp.  686. 

And  proof  of  such  sale  by  the  company 
does  not  show  that  defendant  was  guilty  of 
any  conversion  or  breach  of  duty  to  the 
owner  of  the  property.  McClellan  v.  Wyatt, 
26  Abb.  N.  Cas.  144,  34  A',  Y.  S.  R.  55,  11 
A'.  Y.  Supp.  686. 

17.  IiiMtriictioiiH.  —  In  an  action  of 
trover  for  goods  of  plaintiff  which  the  evi- 
dence showed  were  in  a  car  in  tlic  posses- 
sion of  the  road  and  which  plaintiff  had 
demanded  of  the  road,  an  instruction  that 
it  is  incumbent  upon  plaintiff  to  identify  tiie 
goods  contained  in  the  car  at  the  tini.'  of 
demand  made,  so  as  to  enable  defendant 
to  know  what  goods  he  must  deliver,  and  to 
enable  him  to  plead  such  delivery  in  any 
future  suit  for  the  same  goods,  should  have 
been  given.  Georgia  R.  &*  B.  Co.  v.  Scott, 
37  Ga.  94. 

Defendant  company  was  the  last  of  con- 
necting carriers,  and  denied  that  it  had  ever 
received  the  goods,  and  the  evidence  was 
far  from  establishing  beyond  doubt  that 
they  came  to  its  hands.  Held,  that  it  was 
error  on  the  part  of  the  court  to  ignore 
such  fact  in  instructing  the  jury,  and  in- 
struct as  though  the  company  was  liable  if 
it  failed  to  deliver  the  goods  on  demand. 
Chicago,  n.  &*  Q.  R.  Co.  v.  Goldman,  46  ///. 
App.  625. 

18.  Dnina{;cM,  {generally.  —  For  the 
conversion  or  loss  of  goods,  or  total  failure 
to  deliver  them  to  the  consignee,  a  common 
carrier  is  liable  only  for  their  value  and  in- 
terest at  six  per  cent,  per  annum.  St.  Louis, 
I.  M,  &*  S.  A'.  Co.  V.  Mudford,  2J  Am.  <&* 
Eng.  R.  Cas.  139,  44  Ari:  439.  Leslie  v. 
Canada  C.  R.  Co.,  44  [/.  C.  Q.  B.  21. 

The  rule  in  Illinois  is  that  the  proper 
measure  of  damages  in  an  action  of  trover 
is  the  curreit  market  value  of  the  property 
at  the  lime  of  the  conversion,  with  interest 
from  that  time  up';il  :he  trial,  and  no  excep- 
tion is  recognized  where  the  property  con- 
verted happens  to  be  stocks.    Sturges  v. 
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Kiith,  57  ///.  4SI.— Disapproving  Shepherd 
V.  Johnson,  2  East  211  ,  M'Arthur  v.  Sca- 
forth,2Taunt.2s8;  Dow n es  t^.  Hack,  1  Stark. 
318;  Harrison  v.  Harrison,  i  C.  &  P.  412; 
Mercer  v.  Jones,  3  Camp.  477. 

As  a  general  rule  the  measure  of  damages 
in  trover  is  the  market  value  of  the  goods 
converted,  with  interest  from  the  date  of 
conversion.  This  rule,  however,  is  subject 
to  inoditicntion  when  the  plaintiff  has  only 
a  special  interest  or  property  in  the  goods, 
and  is  not  answerable  over  to  any  person 
for  the  balance  of  the  value ;  and  where  the 
goods  are  wrongfully  delivered  to  a  third 
|ierson  who  pays  the  freight,  the  measure  of 
damages  is  their  market  value  with  interest, 
less  the  freight.  Forbes  v.  lioston  &*  L.  A'. 
Co.,  <)»Am.  &*  E*i^-  •A'.  Cas.  76,  80,  133 
Mass.  154.— yuOTKD  IN  Massachusetts  L. 
&  T.  Co.  V.  Fitchburg  R.  Co.,  143  Ma.ss.  318. 

Ill  an  action  for  the  conversion  of  timber 
against  a  railroad  which  was  an  innocent 
purchaser  from  a  person  who  had  previously 
converted  it  to  his  own  use,  and  had  after- 
wards added  to  its  value  by  his  own  labor  by 
cutting  it  into  railroad  ties  and  firewood, 
the  measure  of  damages  is  the  value  of 
tlie  chattels  when  first  taken  from  the 
owner,  whether  the  first  taker  was  a  wilful 
or  an  involuntary  trespasser.  La/cc  Shore 
fij  M.  S.  /i,  Co.  V.  Hutchitts,  4  Am.  Sr*  Eng. 
R.Cixs.  219,  yj  Ohio  St.  282.  — Following 
Lake  Shore  &  M.  S.  K.  Co.  v.  Hutchins,  32 
Ohio  St.  571. 

In  case  of  the  conversion  of  stock,  the 
ordinary  rule  as  to  the  measure  of  damages 
is  the  value  of  the  stock  at  the  time  of  the 
conversion,  or  a  reasonable  time  thereafter; 
but  an  exception  is  that  when  a  party  has 
suflered  only  a  technical  conversion,  without 
any  pecuniary  loss,  he  can  recover  only 
nominal  damages.  Budd  v.  Mulhtoinah  St. 
R.  Co.,  15  Ore^.  413,  15  J'ac.  Rep.  659. 

In  trover  for  the  conversion  of  certificates 
of  stock  pledged  for  a  debt,  if  the  debt 
remains  unpaid,  and  there  are  no  circum- 
stances of  outrage  in  the  case,  the  measure 
of  damages  is  the  value  of  the  stock  at  the 
time  of  conversion  with  interest  to  tho  time 
of  trial,  less  the  debt;  but  if  the  debt  be 
paid,  then  the  measure  of  damagCb  is  the 
highest  market  value  of  the  stock  at  any 
time  after  payment,  with  interest.  Ntiler 
V.  Kelley,  69  Pa.  St.  403. 

The  measure  of  damages  for  the  conver- 
sion of  a  lot  of  railroad  ties  is  the  highest 
market  price  thereof  at  any  time  between 


the  conversion  and  judgment.    HilUard  F, 
&"  L,  Co,  v.  Woods,  I  Wyom.  396. 
lU.  IlliiHtrationH.— PlaintifTcontiactcd 

to  tell  to  W.  a  car-load  of  corn,  to  be  paid 
(or  in  cash  before  delivery,  and  which  de- 
fendant, a  common  carrier,  received  "  for 
account"  of  plaintiti,  and  subject  to  his 
order.  W.  had  previously  paid  part  of  the 
purchase  price  only,  and  had  not  acquired 
title  or  right  to  the  possession.  Defendant 
delivered  the  corn  to  VV..  without  plaintiffs 
consent,  and  before  payment  of  the  balance 
due.  Held,  a  conversion  of  the  corn,  and 
that  the  mearure  of  the  plaintifl's  damages 
was  the  full  value  of  the  property,  with  in- 
terest; but  that  defendant  was  entitled  to 
prove,  in  mitigation  of  damages,  that,  sub- 
sequent to  the  conversion,  plaintifl  h.id 
received  from  W.  the  full  amount  of  the 
purchase  price  of  the  corn.  Jellett  v.  St. 
J'aul,  M.  <S-  M.  li.  Co.,  16  Am.  &*  Eng.  K. 
Cas.  246,  3c  Jl/tfin.  265,  15  jV.  IV.  Kep.  237. 
F'laintill  ordered  certain  machinery 
shipped  by  rail,  and  made  numerous  in- 
quiries of  the  freight  agent  if  it  had  arrived, 
and  was  notified  that  it  had  not.  Accident- 
ally learning  from  another  source  that  it 
had  arrived,  he  again  called  on  the  agent 
and  was  told  tliat  the  machinery  was  not 
there,  but  got  permisfion  to  search  for  it 
personally,  and  found  it  covered  by  other 
things,  whereupon  he  offered  to  pay  the 
freight  charges  as  evidenced  by  the  bill  of 
lading,  but  the  agent  refused  to  deliver  it 
without  the  payment  of  an  additional  sum 
of  $2. 80.  After  the  institution  of  suit  plain* 
titT  was  informed  that  he  could  have  the 
machinery  upon  payment  of  the  freight 
charges,  and  again  called  for  it,  but  the 
agent  refused  to  deliver  it  because  a  bill 
of  lading  was  not  presented,  though  he 
knew  plaintiff  and  knew  him  to  be  the 
owner  and  consignee  of  the  machinery. 
The  machinery  was  never  taken  up,  suit 
being  for  conversion.  At  the  trial  the  court 
instructed  the  jury  that  the  measure  of  dam- 
age was  the  value  of  the  property,  together 
with  the  value  of  the  use  of  the  same  and 
the  time  lost  in  going  to  and  from  defend- 
ant's office  and  endeavoring  to  recover  it. 
He'd,  that  under  the  facts  of  the  case  this 
charge  was  not  erroneous.  Where  the  con- 
version is  accompanied  by  fraud,  malice, 
gross  negligence,  or  oppression,  as  in  this 
case,  the  measure  of  damage  is  enlarged  so 
as  to  embrace  actual  damages  and  enough 
ir.  addition  thereto  to  compensate  the  owner 
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for  other  damages.     Texas  &^  P.  R.  Co.  v. 
Curry,  2  Tex.  App.  (Civ.  Cas^  397. 

Plaintiff,  a  railroad  company,  deposited 
with  defendants  certain  of  the  former's 
mortgage  bonds,  payable  to  bearer,  to  be 
held  by  defendants,  upon  performance  of  a 
certain  condition,  for  a  specified  purpose. 
This  condition  was  not  performed,  but  de- 
fendants, in  good  faith,  claimed  to  hold  the 
bonds  for  another  purpose,  and  refused  to 
surrender  tiiem  on  demand.  These  bonds 
were  never  wortli  above  par,  but  after  their 
conversion  by  defendants  they  greatly  de- 
preciated in  market  value.  PlaintilT  brought 
trover  for  the  bonds,  alleging  in  the  decla- 
ration, in  addition  to  general  damages,  that 
it  had,  by  the  conversion,  been  deprived  of 
the  means  of  negotiating  them,  ami  had 
been  put  to  e.xpense  in  raising  funds  to  re- 
lieve its  property  from  attachment.  Before 
trial  defendants  offered  in  court  to  deliver 
the  bonds  to  plaintiff  and  to  pay  the  costs 
already  accrued.  The  court  made  an  order 
allowing  them  to  bring  the  bonds  and  costs 
into  court  for  plaintiff,  and  that  if  the  latter 
refused  to  receive  them  it  must  proceed  at 
its  i)eril  as  to  subsequent  costs,  unless  it 
succeeded  in  recovering  more  than  nominal 
damages  above  the  face  of  the  bonds.  Held: 
(i)  that  the  case  was  one  proper  for  tiie 
exercise  of  the  power  of  I'.ie  court  to  make 
such  an  order  in  its  discretion  ,  (2)  that  de- 
fendants having  complied  with  this  order, 
anri  plaintiff  having  refused  to  accept  sucli 
compliance  as  a  satisfaction  of  the  suit,  but 
having  proceeded  to  trial,  and  proved  no 
facts  materially  different  from  llio'e  appear- 
ing when  the  order  was  granted,  it  was 
entitled  to  recover  only  nominal  damatjcs. 
Rutland  &^  ir.  A'.  Co.  .■.  />\in/.-  of  MUile- 
bury,  sz  i't.  639.— QuxTING  Yale  v.  Saun- 
ders. 16  Vt.  243;  He-'schel  v.  Mahler,  3  Hill 
(N.  Y.)  132;  Uogers  v/.  Crombie,  4  Me.  274. 
Rkviicwinc;  Fisher  tA  Prince,  3  Bur.  1363. 

The  proper  measure  of  damages  is  the 
value  of  tlie  property  at  the  time  and  place 
of  the  conversion,  with  such  increase  as  it 
may  have  received  from  fluctuations  of  the 
market,  or  other  causes  independent  of  the 
acts  of  the  defe  idant.  Weymouth  v.  C/ii- 
cago  S^  iV.  W.  R.  Co..  17  IVis.  550.— Dis- 
tinguishing Stanton  v.  Kirsch,  6  Wis.  33S  ; 
Hornefler?'.  Duress,  13  Wis.  603.  Quoting 
Jeffries  v.  Great  Western  R.  Co.,  34  Eng. 
L.  &  Eq.  122. 

20.  Eft'eot  of  .1 11(1  (>:iri«: lit  or  settle- 
ment to  pass  title  t(v  dcfeiHlunt.— A 


railroad  company  filed  an  interpleader  in  a 
suit  in  replevin  between  individuals  to 
recover  live  stock,  setting  up  that  it  had 
injured  tlie  stock  in  the  operation  of  its 
road,  and  that  plaintiff  had  brought  suit 
and  recovered  a  judgment  as  for  a  total  loss, 
and  that  the  property  thereby  belonged  to 
the  company.  Held,  that  the  interpleader 
was  bad,  whether  the  original  action  against 
the  company  was  for  the  conversion  of  the 
stock  or  for  damages  for  injuring  it.  In 
the  former  case  it  should  have  alleged  a  sat- 
isfaction of  the  judgment,  and  in  the  latter 
event  the  company  had  no  claim  to  the 
property  at  all.  Dow  v.  King,  40  Am,  6* 
Eng.  R.  Cas.  233,  52  Ari:  282,  12  5.  fV. 
Rep.  577. 

The  owner  of  goods  stolen  from  a  carrier 
may  either  demand  the  value  of  the  goods 
or  wait  until  they  are  recovered  and  then 
demand  them  ;  but  where  he  accepts  with- 
out suit  an  amount  offered  in  payment  of 
the  goods,  this  passes  title  to  the  carrier. 
ScavDiion  w  It  Wis,  42  A»i.  &••  Eng,  R.  Cas, 
400,  84  Cal.  31 1,  24  Pac.  Rep.  284. 
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TRUSTS  AND  TRUSTEES. 

As  parties  to  condemnation  proceedings,  see 

Kminknt  Domain,  UTJJ. 
Compensation  of  attorneys  out  of  trust  fund, 

see  A  nni;Ni;v-;,    1  it. 

Enforcement  of,  .sec  I"  jci  ty,  lO. 
Exception  of,  under  statute  of  limitations, 

see  LiMii  ArioNs  dk  Aciions,  08. 
In  deeds  of  trust,  subrogation  of,  see  Subro- 

cAiioN,  ;j. 

—  foreign  attachment,  fixing  liability  of,  see 

.■\ri'A(  ii.MKNi',  r.TC,  52-(i2. 
Liability  of,  for  injuries  caused  by  fire,  see 

FlKF.S,    I«3. 

in  case  of    insolvency,    see    Insolv- 

t'.NCV,   2. 

Of  an  express  trust,   right  of,  to  sue,  see 
Partii-.s  to  Actions,  3. 

—  mortgage,  liability  of.  for  killing  stock, 

see  Animals,  Injukiks  to,  Ori. 
Pledge  of  stock  by,  see  Stock,  40. 
Right  of,  to  foreclose,  see  Mohtoages,  176.. 
Substitution  of,  see  Defds  of  Trust,  13. 
Taking  land  by  consent  of,  see  Eminent  Do- 

MAI.M,    1J»5. 

Under  deed  of  trust,  powers  and  duties  of, 
see  Dfeks  of  Trust,  12. 

—  mortgage,  authority   of.    to   lease,    see 
Leases,  etc,  04. 
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Under  mortgage,  insurab'*  interest  of,  see 
FiRi".  Insurance,  3. 

_  _  when  liable  as  garnishee,  see  Attach- 
ment, ETC.,  lO. 

—  railway  mortgages,  see  Mortgages,  130- 

150. 
Validity  of  subscriptions  by,  see  Suiiscrip- 

iioNs  TO  Stock,  31. 
When  limitation  begins  to  run  in  actions  by 

or  against,  see  Limitations  of  Actions, 

31». 

—  ptaper  plaintiffs  in  actions  against  ele- 

vated railways,  see  Ei.evateu  Railways, 
83. 
Who  may  be  made  in  attachment  suit,  see 

ATTACIIMIiNT,  ETC.,   11-19. 

1.  Creation  of  trusts,  generally.— 

A  valid  trust  may  be  created,  by  and  in 
favor  of  the  makers  of  a  promissory  note 
executed  in  aid  of  a  railroad  company,  by 
their  ueposit  of  bonds  of  the  company  with 
one  of  their  number,  under  a  verbal  agree- 
ment that  the  bonds  shall  be  held  by  him 
for  the  protection  and  security  of  the 
makers  against  liability  on  the  note,  their 
respective  interests  in  the  bonds  being  pro- 
portionate with  their  agreed  liability  on  the 
note  as  between  themselves,  /torf  v.  Bank 
of  Mobile,  14  Am.  &^  Eiig.  P.  Cas.  554-  7° 
Aid.  199. 

A  business  relation  between  several  per- 
sons associated  for  the  purpose  of  orgai.iz- 
ing,  controlling,  and  operating  railroad  ai:d 
other  corporations,  and  who  repose  great 
confidence  in  each  other  in  respect  to  the 
liiKsiiiess,  if  it  does  not  constitute  a  partner- 
ship, is  nevertheless  a  fiduciary  reuition  be- 
tween the  associates,  subject  to  the  ordinary 
rules  governing  trust  relations.  Cotton  v. 
Stanforil,  82  Cal.  351,  23  l\ic.  Rep.  16. 

Money  was  recovered  by  the  administra- 
tri.v  of  a  person  killed  by  a  railway  accident, 
and  the  shares  allotted  to  her  children  were 
deposited  witii  her  brother,  who  was  fully 
cognizant  where  the  money  came  from  and 
to  whoir  it  belonged.  Helii,  that  he  was 
liable  to  account  to  the  children  as  their 
trustee.  Si-cord  v.  Costello,  17  Grant's  Ch. 
(r.  C.)328. 

2.  by  contract   or  deed.  —  A 

company  issued  a  circular,  inviting  people  to 
settle  upon  and  improve  its  lands,  promising 
that  they  should  be  preferred  as  purchasers 
when  the  lands  should  be  olTered  for  sale. 
Defendant  settled  upon  the  land  in  con- 
troversy, and  filed  his  application  to  pur- 
chase the  same  in  the  office  of  the  company, 


as  directed  by  the  circular,  and  made  valu- 
able improvements  thereon.  The  company, 
without  notifying  defendant  that  the  price 
of  the  lands  had  been  fixed,  and  without 
giving  him  the  option  to  purchase,  sold  the 
land  to  plaintiff,  who  took  witij  notice  of 
defendant's  equities.  Held,  in  an  action  of 
ejectment,  wherein  defendant  filed  a  cross- 
complaint,  setting  up  the  above  facts  and 
praying  that  plaintiff  be  compelled  to  convey 
to  him,  that  the  oiler  of  the  company  and 
the  acceptance  by  defendant  created  a  valid 
contract,  and  that  plaintiff  took  the  legal 
title  impressed  with  a  trust  in  favor  of  de- 
fendant, and  should  be  compelled  to  convey 
the  same  to  him.  Boyd  v.  Brinckin,  55 
Cal.  427. 

Where  an  assignee  of  a  contract  to  con- 
struct a  railway,  for  the  payment  of  which 
certain  securities  of  the  railway  are  pledged, 
in  order  to  pay  the  |)urchase  money,  bor- 
rows from  another,  and  pledges  him  as  con- 
sideration therefor  part  of  the  profits  to 
arise  under  the  contract,  the  lender  becomes 
entitled  to  an  equitable  lien  on  the  contract 
and  securities  pledged  to  secure  payment; 
and  one  subsequently  purchasing  said  con- 
tract and  securities  takes  them  subject  to 
such  lien  ;  and  the  moneys  and  assets  aris- 
ing "nder  the  transfer  constitute  a  trust  as 
to  the  lender,  enforceable  in  a  court  of 
equity.  Especially  is  this  so  where  the 
allegations  of  the  bill  present  a  strong  case 
of  fraud.  Langdon  v.  Branch,  37  Fed.  R(p. 
449,  2  L.  R.  A.  120. 

A  trustee  appointed  under  derree  to  sell 
land  who  conveys  the  title  for  the  nominal 
consideration  of  one  dollar  violates  the 
trust,  and  the  deed  executed  by  him  amounts 
only  to  a  deed  of  gift.  The  fionee  in  such 
case  becomes  a  trustee  for  the  beneficiaries 
in  the  trust,  and  this  whether  the  donee 
had  notice  of  the  trust  or  not,  since  he  had 
not  paid  value  for  the  land.  Everett  v. 
Texas  Me.vican  R.  Co.,  6y  Tex.  430,  3  i".  W. 
Rep.  67S. 

3.  Declaration  of  trust.  —  An  indi- 
vidual subscribed  to  the  capital  stock  of  a 
proposed  railroad  company  a  large  sum  on 
his  own  account  and  $60,000  as  trustee. 
Afterwards  the  cestui  que  trust  asked  him  to 
acknowledge  that  he  held  it  in  trust  for  S., 
who  had  purchased  it ;  thereupon  he  wrote, 
"I  hereby  acknowledge  to  hold  in  the  South- 
ern Railroad  Association  as  trustee  for  S. 
under  an  arrangement  with  B.  \\.\\e.  cestui  qui 
trust],  an  original  subscription  of  $60,000, 
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on  which  seventy  per  cent,  has  been  paid." 
Held,  that  this  amounted  to  an  absolute  and 
unqualified  declaration  of  trust  for  the 
amount  of  the  subscription  so  far  as  paid. 
McCombv.  Frink,  149  U.  S.  629.  13  Sup.  Ct- 
Rep.  993- 

4.  Ilcsiiltiiig  trusts.— In  order  to  es- 
tablish an  equitable  lien  or  resulting  trust 
on  rolling  stock,  on  the  ground  that  it  was 
purchased  with  money  advanced  for  that 
purpose,  if  it  is  enforced  at  all  in  respect  to 
personal  property,  the  so-called  trust  funds 
must  be  traced  into  the  identical  cars  and 
locomotives  on  which  the  equity  or  lien  is 
asserted.  Central  Trust  Co.  v.  Ohio  C.  R. 
Co.,  36  Am.  <S-  Eng.  R.  Cas.  299,  36  Fed. 
Rep.  520. 

5.  Validity.— A  trust,  valid  in  itself,  is 
never  permitted  to  fail  for  lack  of  a  trustee. 
Farmers'  L.  &*  T.  Co.  v.  Chicago  Sr^  A.  R. 
Co.,  24  Am.  &*  Eng.  R.  Cas.  166,  27  Fed. 
Rep.  146. 

Ind.  Rev.  St.  §  2988,  which  denies  to  resi- 
dents of  other  states  the  right  to  take  and 
hold  in  trust,  or  otherwise  than  by  last  will 
and  testament,  real  and  personal  property  in 
the  state,  or  that  a  trust  will  cease  upon  the 
removal  of  the  trustee  from  the  state,  does 
not  apply  to  a  conveyance  in  trust  to  a 
foreign  corporation  of  property  within  the 
state.  Farmers'  L.  &*  T.  Co.  v.  Chicago  &• 
A.  R.  Co.,  24  Am.  &*  Eng.  R.  Cas.  166,  27 
Fed.  Rep.  146. 

O.  Powers  of  trustees.  —  Land  was 
conveyed  to  a  trustee  for  the  use  of  a  wife 
and  her  husband,  with  remainder  to  their 
children,  with  a  provision  that  the  husband 
might  remain  in  possession  without  account- 
ing for  the  rents  and  profits,  if  he  did  not 
commit  waste  or  destruction  thereof.  While 
so  in  possession  he  granted  to  a  railroad  com- 
pany the  privilege  of  building  its  road  over 
the  land.  Held,  that  the  trustee  could  not 
recover  the  land  from  the  company  until  the 
husband's  right  of  possession  should  be  ad- 
judged forfeited,  which  could  only  be  done 
in  a  suit  to  which  he  was  a  party.  Tu/t  v. 
Port  Royal  &^  A.  R.  Co.,  20  Am.  &^  Eng.  R. 
Cas.  367,  20  So.  Car.  1 10. 

The  trustee  can  only  do  with  the  trust 
property  what  the  deed,  either  in  express 
terms  or  by  necessary  implication,  author- 
izes him  to  do.  Crumlish  v.  Shenandoah 
Vallev  R.  Co.,  38  Am.  &•  Eng.  R.  Cas.  577, 
32  IV.  Va.  244,  9  S.  E.  Rep.  180. 

I'ower  to  invest  money  "upon  security 
by  way  of  mortgage  of  any  freehold,  copy- 


hold, or  leasehold  hereditaments  "  does  not 
authorize  an  investment  upon  the  security 
of  railway  mortgages  made  in  conformity 
to  8  &  9  Vict.  c.  16,  §  41,  or  in  Great  North- 
ern railway  stock.  Mortitnore  v.  Morti- 
more,  38  LJ.  Ch.  558,  4  De  G.  <S-/.  472- 

7.  Right  to  deal  with  trust  prop- 
erty.—A  trustee  who  holds  the  legal  title 
for  the  benefit  of  another  cannot  speculate 
with  the  trust  property.  He  cannot  pur- 
chase an  outstanding  title  and  hold  it  for 
his  own  use,  and  it  matters  not  that  such 
title  was  acquired  by  purchase  at  a  judicial 
sale  or  that  it  is  superior  to  the  one  con- 
veyed to  him  in  trust;  and  this  rule  is  as 
applicable  to  a  trustee  holding  the  legal 
title  to  a  railroad  for  the  use  of  its  bond- 
holders as  to  other  trustees.  Baker  v. 
Springfield  Sr*  W.  AT.  R.  Co.,  86  Mo.  75. 

Nor  can  a  trustee  who  has  acquired  such 
outstanding  title  require,  in  an  action  of 
ejectment  for  the  railroad,  the  latter  to  re- 
fund to  him  the  amount  paid  by  him  for 
such  title.  Baker  v.  Springfield  &•  W.  M. 
R.  Co.,  86  Mo.  75. 

There  is  no  rule  of  law  or  of  equity  that 
incapacitates  a  trustee  from  purchasing  the 
obligations  of  his  cestui  que  trust  which  have 
become  legally  vested  in  a  third  person.  If 
they  are  valid  obligations  they  may  be  sold 
and  transferred  to  any  one,  and  such  transfer 
will  pass  a  good  title  to  them.  Clark  v. 
Flint  &>  P.  M.  R.  Co.,  5  Hun  {N.  Y.)  556. 

Qucere,  whether  in  such  case  the  trustee 
will  be  permitted  to  enforce  them  for  any 
greater  sum  than  he  paid  for  them.  Clark 
V.  Flint  <&^  P.  M.  R.  Co.,  5  Hun  {N.  V).  556. 

A  trustee  in  a  deed  to  secure  debts,  who 
is  an  attorney  in  fact  and  at  law  of  the 
creditor,  cannot  make  a  valid  sale  to  himself 
at  auction  of  the  property.  Washington, 
A.  iS-  G.  R.  Co.  V.  AUxandria  &*  IV.  R.  Co., 
1 9  Graft.  ( Va. )  592. 

8.  Sales  of  land  by  trustee.— Where 
trustees  under  a  will  profess  to  convey  land 
of  the  testator  under  the  provisions  of  the 
Lands  Clauses  Act,  the  validity  of  the  sale 
must  be  determined  without  reference  to 
the  power  of  sale  under  the  will.  Peters  v. 
Le7i'fs  &•  E.  G.  R.  Co.,  L.  R.  18  Ch.  D.  429, 
50  /,.  /.  Ch.  D.  839,  45  L.  T.  234.  29  IV.  R. 
875  ;  a  firming  L.  R.  16  Ch.  D.  703,  50  L.J. 
Ch.  D.  \Ti,  44  L.  T.  372.  29  W.  R.  422. 

Trustees  under  a  will  of  land  for  femes 
coverts  who  are  absolutely  entitled  for  their 
separate  use  are  not  persons  competent  to 
contract  with  a  railway  company  fo.    the 
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sale  of  the  land  under  the  Lands  Clauses 
Act,  1845,  §  7.  Peters  v.  Lewes  6*  E.  G.  R. 
Co.,  L.  R.  18  Ch.  D.  429,  50  L.  J.  Ch.  D.  839, 
45  L.  T.  234.  29  W.  R.  875 ;  affirming  L.  R. 
16  Ch.  D.  703,  50  L.  J.  Ch.  D.  172,  44  L.  T. 
372,  29  W.  K.  422. 

Where  trustees  under  a  will  profess  to 
convey  land  of  the  testator  under  the  pro- 
visions of  the  Lands  Clauses  Act,  1845,  the 
sale  is  invalid  if  the  trustees  appoint  one  of 
themselves  as  surveyor  to  value  the  land 
under  section  9  of  the  act.  Peters  v.  Lewes 
Sf  E.  G.  R.  Co.,  L.  R.  18  Ch.  D.  429.  50  L. 
J.  Ch.  D.  839,  45  L.  T.  234,  29  W.  R.  875  : 
affirming  L.  R.  16  Ch.  D.  703,  50  L,  J.  Ch. 
D.  172,  44  L.  T.  372,  29  W.  R.  422. 

O.  Coiiipeiisatioii  of  trustees— Coni- 
iiiissioiis. — A  railroad  company  executed  a 
trust  or  mortgage  deed  to  secure  $2,600,000, 
naming  thr^e  trustees  who  were  to  receive 
a  reasonable  compensation  for  executing 
tlie  trust.  They  successfully  defended  a  suit 
brought  by  the  company  to  set  aside  the 
mortgage.  Held,  that  it  was  reasonable 
compensation  to  allow  them  $17,000  as 
counsel  fees,  and  an  additional  sum  for  dis- 
bursements, and  $26,000  for  personal  com- 
pensation. Dow  v.  Memphis  &>  L.  R.  R. 
Co.,  23  Blatchf.  {U.  S.)  84.  32  Fed.  Rep.  185. 

Commissions  may  be  allowed  to  a  con- 
ventional trustee  of  a  railroad,  although  not 
expressly  provided  for  in  the  instrument 
creating  the  trust ;  but,  except  in  the  event 
of  a  sale  of  the  trust  property,  in  the  ab- 
sence of  such  provision,  and  where  the  labor 
performed  by  the  trustees  demands  very 
little  of  their  time,  and  in  discharging  the 
trust,  which  is  in  its  nature  somewhat  of  a 
public  character,  they  are  engaged  in  sub- 
serving great  and  important  public  interests, 
coniniissions  will  not  be  allowed.  Northern 
C.  A-.  Co.  v.  Keighler,  29  Md.  572. 

A  t)ustee  can  receive  pay  out  of  the 
trust  fund  for  such  services  and  expendi- 
tures only  as  arc  within  the  line  of  duties 
imposed  upon  him  by  the  instrument 
creating  the  trust.  Tracy  v.  Gravios  A. 
Co.,  13  Ji/o.  App.  295  ;  affirmed  in  84  Mo.  210. 
— Rkviewed  in  Investment  Co.  of  Phila. 
V.  Ohio  &  N.  W.  R.  Co.,  46  Fed,  Rep.  696. 

A  company  executed  a  mortgage  or  trust 
deed  to  secure  bonds  to  the  amount  of 
$10^00,000.  naming  three. trustees  who  were 
to  leceive  $5000  each,  one  being  resident 
and  the  other  two  residing  in  New  York, 
The  resident  trustee  was  informed  of  the 
terms  and  consented  to  act.  Afterwards  the 


company  determined  to  increase  the  mort- 
gage to  $1 5,000,000,  to  have  a  fourth  trustee, 
and  to  pay  to  the  four  $15,000,  the  resident 
trustee  having  been  informed  of  the  reduc- 
tion of  the  compensation.  The  company 
made  still  another  deed  to  two  of  the  trus- 
tees, omitting  the  resident,  and  under  this 
deed  the  company  proceeded  to  effect  the 
loan.  Htld,\\iax  the  resident  trustee  having 
been  appointed  upon  a  specific  compensa- 
tion, and  having  been  discharged  without 
his  knowledge,  was  entitled  to  the  compen- 
sation agreed  upon.  Maury  v.  Chesapeake 
6-  O.  R.  Co.,  27  Gratt.  ( Va.)  698. 

Where  a  trustee  executes  the  deed  with 
knowledge  that  the  compensation  is  to  be 
reduced  by  paying  to  four  trustees  what 
was  at  first  agreed  to  be  paid  to  three, 
and  having  acted  under  the  deed,  he  is  only 
entitled  to  receive  one  fourth  of  the  com- 
pensation fixed  for  the  four.  Maury  v. 
Chesapeake  &•  O.  R.  Co..  27  Gratt.  ( Va.)  698. 

10.  Liabilities  of  trustees,  {gener- 
ally.— Where  certain  lands  are  granted  to  a 
company  in  aid  of  its  railroad,  and  upon 
foreclosure  of  a  mortgage  upon  such  railroad 
the  lands  are  transferred,  under  an  arrange- 
ment, to  another  company,  which  issues  cer- 
tificates therefor  entitling  the  holders  to 
proportionate  shares  of  the  land  after  a 
certain  time,  such  company  is  a  naked  trustee 
for  the  purpose  named,  and  not  liable  for 
not  preventing  trespass  and  waste  upon  the 
lands  while  so  held  by  it.  Beecher  v.  Chi- 
cago  &•  N.  W.  R.  Co.,  Ii  Biss.  {U.  S.)  246, 
14  Fed.  Rep.  211. 

But  if  the  company  participates  in  com- 
mitting, or  receives  the  proceeds  of,  the 
waste,  it  will  be  compelled  to  account  there- 
for to  the  equitable  owners.  Beecher  v. 
Chicago  &^  N.  W.  R.  Co.,  11  Biss.  {U.  S.) 
246,  14  Fed.  Rep.  211. 

A  testator  provided  by  will  that  his  trus- 
tees should  "  at  any  time  when  they  should 
deem  it  proper  to  do  so,  sell,  lease,  mort- 
gage, or  convey  all  or  any  portion  of  said 
property,  execute  any  assignment,  and  in- 
vest and  reinvest  the  same  in  such  manner 
and  such  securities  as  to  them  shall  seem 
advisable."  The  trustees  invested  in  rail- 
road bonds.  Held,  that  they  exceeded  their 
authority,  the  railroad  bonds  not  being 
securities  for  permanent  investment,  and 
that  the  parties  interested  might  hold  them 
for  any  loss  resulting  from  depreciation  of 
the  investment.  In  re  Keteltas,  6  N.  Y. 
Supp.  668,  24  N.  Y.  S.  R.  329. 
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11.  Conversion  or  misappropria- 
tion of  funds  by  trustee— If  a  trustee, 
lioiding  bonds-  deposited  to  secure  the 
makers  of  a  note  from  liability  thereon, 
appropriates  them  to  tiie  payment  of  his 
individual  debts,  or  the  debts  of  a  partner- 
ship of  which  he  is  a  member,  or  pledges 
them  as  collateral  security  for  such  debts, 
this  is  a  violation  of  the  trust  and  a  wrong- 
ful conversion  which  renders  him  charge- 
able, at  the  suit  of  the  beneficiaries,  with 
the  value  of  the  bonds  at  the  time  of  the 
conversion  ;  and  the  beneficiaries  may  also 
pursue  and  recover  the  bonds,  or  their  pro- 
ceeds if  changed,  in  the  hands  of  all  persons 
except  a  purchaser  for  valuable  considera- 
tion without  notice ;  and  they  may  recover 
even  in  the  hands  of  such  a  purchaser,  if 
the  bonds  are  not  negotiable  paper.  Reid 
V.  Bank  of  Mobile,  l\  Atii.  &•  Eng,  A'.  Cas. 

SS4.  7o^/"-  199- 

Trust  funds  were  fraudulently  used  by  a 
trustee  to  purchase  railway  stock  in  a  com- 
pany which,  under  legislative  authority,  was 
afterwards  consolidated  with  another  com- 
pany. HcU,  that  the  cestui  que  trust  hav- 
ing knowledge  of  the  misappropriation, 
and  suffering  the  trustee  to  retain  posses- 
s'sn  of  the  stock  in  the  consolidated  com- 
pany, must  enforce  his  equities  against  the 
consolidated  company.  North  Carolina  R. 
Co.  V.  Drew,  3    Woods  {U.  S.)  691. 

Where  such  beneficial  owner  promoted 
and  acquiesced  in  the  issue  and  sale  of 
bonds  by  the  new  consolidated  company,  it 
could  not  except  to  the  bona  fides  of  the 
issue  and  sale,  and  the  holders  of  the  bonds 
so  issued  had  a  better  equity  as  against  the 
property  of  the  railroad  company  than  such 
beneficial  holder.  North  Carolina  R.  Co.  v. 
Dreiv,  3  Woods  {^U.  5.)  691. 

12.  Actions  aj^uinst  trustees,  gen- 
erally.— Suit  for  a  breach  of  duty  by  de- 
fendants as  trustees,  in  surrendering  and 
allowing  to  be  canceled  certain  bonds  exe- 
cuted by  a  railroad  company  and  held  by 
defendants  in  trust  to  secure  the  repayment 
of  certain  sums  advanced  to  the  company 
by  a  town,  plaintiff's  assignor.  Held:  (i) 
that  the  company  was  not  a  necessary 
defendant;  (2)  the  contract  by  the  town 
with  the  company  not  being  prohibited  by 
any  statute,  that  the  mere  lack  of  power  in 
the  town  to  loan  money  could  not  be  taken 
advantage  of  by  the  borrower  or  by  the 
defendants ;  (3)  that  an  acceptance  of  the 
trust  in  writing  by  the  trustees  was  not 


necessary  to  fix  their  liability.  Ridenour  v. 
Wherritt,  30  Ind.  485. 

Where  a  judgment  is  rendered  against  a 
trustee  for  costs,  and  it  appears  that  he  has 
received  and  voluntarily  paid  out  money 
belonging  to  the  estate  during  the  pendency 
of  the  action,  the  court  may  allow  the  plain- 
tiff to  take  personal  judgment  for  the 
amount  of  his  costs,  if  the  trustee  has  no 
other  trust  funds.  Butler  v.  Boston  &"  A. 
R.  Co.,  24  Nun  (N.   V.)  99. 

The  trustees  of  a  railroad,  thres  in  num- 
ber, two  of  them  residing  without  the  state, 
in  March,  1856,  duly  appointed  an  agent  foi 
the  service  of  process  against  them,  in  con- 
formity with  Vt.  Act  of  1854,  p.  32,  but 
though  they  recognized  him  as  their  agent 
for  that  purpose  until  after  February,  1857, 
they  did  not  renew  the  certificate  of  his  ap- 
pointment in  January,  1857,  as  the  statute 
required.  In  February,  1857.  they  were 
summoned  as  trustees  of  O.  in  a  suit  against 
him,  and  the  only  service  made  upon  them 
was  by  an  attested  copy  of  the  writ  left  by 
the  officer  with  the  agent.  Held:  (i)  that  this 
amounted  to  the  same  as  personal  service 
upon  the  non-resident  trustees,  and  that 
upon  their  non-appearance  they  were  prop- 
erly defaulted  ;  (2)  that  though  no  personal 
service  was  made  upon  the  resident  trustee, 
and  no  judgment  was  taken  against  him, 
yet  that  constituted  no  ground  for  sustain- 
ing audita  querela  to  set  aside  the  judg- 
ment against  the  others.  Hamilton  v. 
Wilder,  31  Vt.GgS- 

13.   in   what   name    suable.— 

If  trustees  in  a  railroad  mortgage  take 
possession  after  default,  and  continue  to  do 
business  in  the  name  of  the  company,  they 
are  liable  to  be  sued  in  that  name,  and  their 
property  is  responsible  for  liabilities  in- 
curred while  so  doing  business.  IVillkinson 
V.  Flemiuii,  30  ///.  353. 

Where  the  trustees  of  a  company  incur  a 
liability  while  operating  the  road  in  the 
name  of  the  corporation,  while  they  may  be 
sued  in  their  names  as  trustees,  no  reason  is 
seen  why  an  action  cannot  be  maintained 
against  them  in  the  name  they  use.  Wis- 
consin C.  R.  Co.  V.  Ross,  S3  Am.  &^  E''g-  ^• 
Cas.  73,  142  ///.  9,  31  A^.  E.  Rep.  412 ;  affirm- 
ing 43  ///.  App.  454. 

14.  Deatli  of  trustee.  —  Where  a 
mortgage  of  railroad  property  is  made  to 
one,  his  heirs  and  assigns,  as  trustee  for 
bondholders,  the  court  may,  upon  his  death, 
appoint  a  successor,  at  the  instance  of  the 
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parties  in  interest,  and  in  case  of  such  an 
appointment  the  heir  at  law  of  the  former 
trustee  is  not  jntltled  to  be  made  a  party  to 
a  suit  for  the  foreclosure  of  the  mortgage. 
GMcs  V.  Greenville  &*  C.  R.  Co.,  4  Am.  &* 
Eng.  R.  Cas,  459,  13  So.  Car.  228. 

15.  Removal  of  trustee.— A  railroad 
company  in  Alabama  executed  a  mortgage 
or  deed  of  trust  in  1853,  naming  plaintiff,  a 
citizRH  of  New  York,  as  trustee  therein. 
He  was  a  mere  naked  trustee.  During  the 
civil  war  the  company  filed  a  bill  against  him 
seeking  his  removal,  but  no  service  was  had 
on  him,  except  by  publication,  and  he  in 
fact  did  not  know  of  the  proceeding  until 
the  close  of  the  war.  The  court  granted 
the  relief  sought,  and  appointed  other  trus- 
tees. Held,  that  the  court  had  the  power  to 
make  the  removal,  and  to  Sppoint  other 
trustees.  The  very  existence  of  the  war 
would  furnish  good  reason  for  such  course, 
to  preserve  the  trust  estate.  Ketchum  v. 
Mobile  ^  0.  R.  Co.,  2  Woods  {U.  S.)  532, 

In  such  case  the  removed  trustee  learned 
in  1865  of  his  removal  and  the  appointment 
of  another  in  his  stead,  but  for  ten  years 
thereafter  made  no  claim  to  his  trustee- 
ship, and  did  no  act  as  trustee.  He/d,  that 
he  must  be  held  to  have  abandoned  his 
title  to  the  office,  and  to  have  acquiesced  iu 
the  appointment  of  his  successor.  Ketchum 
v.  Mobile  &>  0.  R.  Co.,  2   Woods  {U.  S.)  532. 

Defendant  was  appointed  by  plaintiff 
company  trustee  of  a  sinking  fund  to  pay 
the  debts  of  the  corporation,  and  it  was 
provided  in  the  trust  deed  that  the  moneys 
of  said  fund  might  be  invested,  in  the  dis- 
cretion of  the  trustee,  in  such  securities  as 
the  president  o,'  the  company  or  its  board 
of  directors  might  recommend.  The  trus- 
tee, without  any  previous  direction,  loaned 
a  portion  of  said  moneys  to  a  bankmg  firm 
of  which  he  was  the  senior  member,  and 
which  soon  thereafter  became  insolvent. 
Held :  (i)  that  such  action  constituted  a 
breach  of  trust,  which  it  was  not  in  the 
power  of  the  board  of  directors  to  condone, 
their  relation  to  the  company  being  that  of 
an  agent  to  his  principal ;  (2)  that  the  mis- 
conduct was  not  relieved  by  taking  collat- 
erals to  secure  such  loan  which  the  trustee 
thought  to  ue  good  at  the  time  of  taking 
them ;  (3)  that  the  creditors  to  be  paid  out 
of  said  sinking  fund  are  not  necessary  parties 
to  a  proceeding  to  remove  the  trustee ;  (4) 
that  taking  a  bond  from  the  trustee  is  but  a 
•ubsidiary  security  for  his  fidelity,  but  is  not 


a  substitute  for  his  personal  fitnets  for  the 
place ;  (5)  that  the  foregoing  facts  constitute 
sufficient  grounds  for  the  removal  of  the 
trustee  and  the  appointment  of  a  receiver 
to  take  charge  of  the  fund  until  the  acts 
and  dealings  of  the  former  trustee  can  be 
thoroughly  investigated.  North  Carolina 
R.  Co.  V.   Wilson,  81  N.  Car.  523. 


TUNNELS. 
Damages  to  abutting  owners   when    con- 
structed under  city  streets,  see  Stkekts 

AND  UlC.nWAYS,  25U. 

Duty  to  employes  as  to  safety  of,  see  Em- 

pi.ov'is,  Injuriks  to,  02. 
In  streets  or  highways,   see    Streets    and 

Hkjiiways,  81. 
Under  railway,  right  of  landowner  to  dig, 

see  Mines,  etc.,  7,  8. 
When  subject  to  taxation,   see   Taxation, 

87. 

1 .  Ri{;']it  to  construct— Position  of 
tunnel.  —  Authority  to  tunnel  under  the 
streets  of  a  city  by  a  railway  company  may 
be  implied  from  the  grant  and  the  neces- 
sities of  its  execution.  Baltimore  &>  P. 
R.  Co.  V.  Reaney,if2  Md.  117,  14  Am.  Ry, 
Rep.  330. 

A  railway  tunnel  must  be  made  in  the 
exact  position  indicated  on  the  deposited 
plans,  and  no  deviation  is  permitted  with- 
out the  consent  required  by  the  Railways 
Clauses  Consolidation  Act  1845,  §  13,  or 
speci.  '-  powers  in  the  special  act.  Little  v. 
Newport,  A.  6^  H.  R.  Co.,  7  Railw.  Cas.  280, 
12  C.  />'.  752,  17 fur.  209,  22  L.J.  C.  P.  39. 

2.  Consent  of  public  autliorities. 
— N.  J.  Act  of  March  21,  1874,  extending 
the  time  for  the  completion  by  the  Hudson 
Tunnel  railroad  company  of  its  proposed 
tunnel,  did  not  confer  upon  that  company, 
organized  under  the  General  liailroad  Law, 
the  right  to  construct  the  tunnel  in  the  land 
of  the  state  under  the  waters  of  the  Huflson 
river,  without  first  obtaining  consent  of 
the  board  of  riparian  commissioners.  At- 
torney-General ex  rel.  v.  Hudson  Tunnel  R. 
Co.,  27  N.J.  Eg.  176;  reversed  in  27  N,  J. 

Eq.  573- 

The  above  company  was  permitted  to 
proceed  to  condemnation  as  against  the  les- 
sees of  lands  lying  under  the  waters  of  the 
Hudson  river,  leased  to  the  Morris  and 
Essex  railroad  by  the  board  of  riparian 
commissioners,  but  enjoined  from  taking 
possession  of  those  lands,  or  the  land  be- 
tween the  exterior   line  of  piers  and  the 
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state  line,  until  the  consent  of  the  state 
should  have  been  obtained.  Attorney-Gen- 
eral ex  rel.  v.  Hudson  Tunnel  R.  Co.,  vj  N. 
J.  Eq.  176;  reversed  in  27  N.J.  Eq.  573. 

3.  Description  of  teriiiiiius.  —  The 
westerly  terminus  of  a  tunnel  was  defined 
in  a  certificate  filed  under  New  Jersey  Gen- 
eral Railroad  Law  to  be  on  the  "  western 
shore  of  the  Hudson  river,  and  within  or 
near  Jersey  City  or  Hoboken."  Held,  that 
the  word  "  shore  "  was  not  used  in  its  strict- 
est sense,  but  in  the  more  extended  and 
popular  sense,  as  that  Jersey  City  is  built 
upon  the  western  shore  of  the  Hudson 
river.  State  {Morris  &»  E.  R.  Co.,  Pros.) 
V.  Hudson  Tunnel R.  Co.,  38  N.  J.  L.  548,  13 
Am.  Ry.  Rep.  82  ;  affirming  38  N.J.  L.  17. 

4.  I>ainag:e.s  to  abutting  owners.— 
Damage  done  to  a  house  by  reason  of 
excavating  the  street  in  making  a  railroad 
tunnel  is  not  damnum  absque  injuria,  be- 
cause the  work  is  lawfully  authorized  ;  and 
the  owner  of  the  building  may  recover 
damages  without  showing  that  the  power 
delegated  to  the  company  has  been  illegally 
or  negligently  exercised.  Baltimore  &*  P. 
R.  Co.  V.  Reaney,  42  Aid.  117,  14  Am.  Ry. 
Rep.  330.  f 

As  against  the  company  the  owner  of  the 
house  is  entitled  to  the  natural  support 
to  the  foundation  of  his  house  which  the 
bed  of  the  street  affords ;  and  if  injury 
accrues  to  the  house  in  the  exercise  of 
the  power  which  has  been  conferred  upon 
the  company  in  making  the  excavation,  the 
company  is  liable ;  and  such  liability  arises 
even  though  the  injury  is  the  natural  or 
inevitable  result  or  consequence  of  the 
act  author:..      '  done.    Baltimore  &•  P. 

R.  Co,  V.      f.i   r  ,    .      I'.'.  !I7,  14  Am.  Ry. 
Rep.  3 

The  KiViV.vv'  .:  (.:    t: 
street  wnca  ='■:., 
entitled  to  such  siiijp. 


ticular  interest  in  the  premises.  BattitHore 
&»  P.  R.  Co.  V.  Reaney,  42  Md.  li7f  14  ^»t' 
Ry.  Rep.  330. 


^louse  binding  on  a 

.on  is  made  being 

■>  the  foundation  of 


his  house  as  the  bed  of  the  street  affords, 
where  the  adjoining  house  is  bound  to 
his,  and  is  dependent  upon  it  for  stability, 
the  disturbance  of  the  natural  support  of 
the  corner  house  by  the  company,  whereby 
injury  results  to  the  adjoining  house,  fur- 
nislies  the  owner  of  the  latter  a  cause  of 
action  against  the  company.  Baltimore  dr^ 
P.  R.  Co.  V,  Reaney,  42  Md.  117,  14  Am. 
Ry.  Rep.  330. 

The  measure  of  damages  in  such  case  is 
a  sum  that  will  compensate  the  owner  of 
the  house  for  the  injuries  done  to  his  par- 


TURNOUTS. 

Location  of,  in  city  streets,  see  Streets  and 

Highways,  152. 
Right  of  street  railway  to  construct,  see 

Street  Railways,  122. 
Taking  land  for,  when  for  a  public  use,  see 

Eminent  Domain,  184. 


TURNPIKES  ;  FLANK  ROADS. 

Liability  of,    for  defects  in  crossings,   see 

Crossings,  Injuries  to  Persons,  etc,  at, 
42. 

1.  Bights  as  against  parallel  rail- 
road.— An  incorporated  turnpike  company 
that  has  the  right  to  carry  persons  and  prop- 
erty and  charge  therefor  cannot  recover 
damages  against  a  railroad  company  that  is 
subsequently  chartered  and  builds  its  road 
parallel  to  the  turnpike  road,  so  as  to  divert 
trade  and  travel  therefrom.  Washington  &' 
B.  Turnpike  Road  v.  Baltimore  &-  O.  R.  Co., 
10  Gill  &•  J.  (Md.)  392. 

2.  Appropriation  of  road  by  rail- 
way company  — Consent  of  highway 
commissioners.  —  Although  a  turnpike 
corporation  has  acquired  a  right  to  the  use 
and  control  of  a  town  highway  for  its  pur- 
poses, there  still  remains  in  the  highway 
commissioners  a  general  control  over  it  as  a 
highway,  and  they  have  a  duty  to  perform 
towards  the  public  in  connection  with  its 
proper  maintenance  as  such.  Where,  there- 
fore, a  turnpike  company  has  acquired  from 
adjoining  landowners  the  right  to  a  strip  of 
land  on  each  side  of  the  highway  for  a  bridle 
path,  and  has  given  consent  to  the  use  by  a 
company  organized  under  N.  Y.  Act  of  1S84 
of  a  portion  of  said  bridle  path  for  its  rail- 
road, this  is  not  the  consent  required  by  the 
act.  It  has  no  effect  except  as  to  the  rights 
and  interests  of  the  turnpike  company ;  the 
highway  has  not  ceased  to  be  such  because 
used  as  a  turnpike,  and  the  administrative 
duty  of  the  highway  commissioners  of  the 
town  remains  unimpaired,  so  far  as  its  ex- 
ercise is  required  for  the  preservation  of 
the  rights  and  interests  of  the  public;  and 
their  consent  is  requisite.  In  re  Rochester 
El.  R.  Co.,  46  Am.  &-  Eng.  R.  Cas.  157,  123 
A^.  Y.  351,  25  A^.  E.  Rep.  381,  33  A^.  Y.  S.  R. 
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695;  affirming  57  Hun  56,  32  A'.  Y.  S.  R.  i, 
10  X.  Y.  Supp.  379- 

In  such  proceedings  to  acquire  title  to 
lands  outside  of  the  bridle  path  for  the  pur- 
poses of  its  road,  the  consent  of  the  high- 
way commissioners  to  the  construction  of 
the  road  is  an  essential  prerequisite,  as  the 
right  of  the  petitioner  to  exercise  the  fran- 
chise of  constructing  and  operating  its  road 
upon  tiie  iiighwaydoes  not  become  a  vested 
right  until  the  consent  is  obtained  ;  and  this 
not  having  been  obtained,  the  petitioner  can- 
not maintain  tiie  proceedings.  In  re  Roch- 
ester El.  R.  Co.,  46  Am.  &>  Eng.  R.  Cas.  157, 
123  N.  V.  351.  25  Ar.  E.  Rep.  381,  33  N.  Y. 
S.  R.  69s ;  affirming  57  Htm  56,  32  N.  Y. 
S.  R.  I,  10  A'.  Y.Supp.  379, — Distinguish- 
ing In  re  New  Yorii  C.  &  H.  R.  R.  Co..  77 
N.  Y.  248.  Reviewing  In  re  Thirty-fourth 
St.  K.  Co.,  102  N.  Y.  343  ;  In  re  Kings  County 
El.  R.  Co.,  105  N.  Y.  97. 

Pennsylvania  Act  of  February  19,  1849, 
§  13  (P.  L.  84),  providing  that  any  company 
finding  it  necessary  to  change  the  site  of 
any  portion  of  any  turnpiice  shall  cause  the 
same  to  be  reconstructed,  etc.,  does  not  re- 
quire such  company  first  to  appropriate  the 
road  longitudinally,  nor  forbid  a  change  of 
site  where  the  appropriation  consists  of  a 
grade  crossing  at  an  angle  of  forty-five  de- 
grees. Appeal  of  North  Manheini  Tp., 
{Pa.)  36  Am.  &>  Eng.  R.  Cas.  194,  14  At  I. 
Kep.  137. 

3.  acceptance  of  substituted 

road. — A  railroad  company  took  a  portion 
of  an  old  road  and  made  a  substitute,  as  its 
charter  provided.  Held,  that  this  was  suffi- 
cient to  justify  the  turnpike  company  in  using 
it  as  a  portion  of  its  road,  and  that  its  con- 
tinuing to  use  it  as  a  portion  of  its  road, 
keeping  the  gates  closed,  taking  toll,  and 
actually  repairing  this  portion  of  the  road, 
was  sutlicient  to  establish  it  as  a  portion  of 
the  turnpike  company's  road  which  it  was 
bound  to  keep  in  a  state  of  ordinary  safety 
for  the  use  of  travelers,  day  and  night,  so 
far  as  this  could  be  done  by  ordinary  dili- 
gence. Miithe^asv.  Winooski  Turnpiki' Co., 
24  F/. 480.— Following  Batty?/.  Duxbury, 
24  Vt.  155. 

4.  Notices  at  railway  cro,ssiiigs. — A 
turnpike  company  is  not  the  overseer  of  a 
public  road  within  the  meaning  of  Tenn. 
Code,  §  1223,  requiring  every  overseer  of  a 
public  road  to  put  up  notices  marked  "  Look 
out  for  the  cars,"  etc.,  at  every  crossing  of 
the  road  by  a  railroad.     Louisville  <S-»  A''. 


Turnpike  Co.  v.  State,  3  Heisk.  {Tenn.)  129. 
— Doubting  State  v.  Mayor,  etc..  of  Lau- 
don,  3  Head  (Tenn.)  263. 

The  statute  relates  to  overseers  of  com- 
mon roads  for  which  overseers  are  appointed 
annually  by  the  county  courts,  and  does  not 
embrace  a  turnpike  chartered  by  the  legis- 
lature as  private  property,  and  upon  which 
no  overseers  are  appointed.  Louisville  &•  N. 
Turnpike  Co.  v.  State,  3  Heisk.  { Tenn.)  1 29. 

5.  Tolls. — The  legislature  has  the  power 
to  authorize  the  construction  of  a  railway 
on  the  bed  of  a  turnpike  road,  with  the  con- 
sent of  the  turnpike  company  ;  and  the  con- 
struction of  such  railway  does  not  affect  the 
right  of  the  turnpike  company  to  collect  tolls 
under  its  charter.  Hooper  v.  Baltimore  &> 
Y.  Turnpike  Road,  34  Md.  521. 

The  fact  that  an  act  of  assembly  which 
authorized  the  co.istruction  of  a  railway  on 
the  bed  of  a  turnpike  road  did  not  provide 
for  the  condemnation  of  the  rights  of  abut- 
ting landowners  in  the  fee  of  said  turn- 
pike road,  and  no  condemnation  thereof  was 
made,  cannot  be  urged  as  a  defense  in  a  suit 
by  the  turnpike  company  for  the  recovery  of 
tolls.  Hooper  v.  Baltimore  &>  Y,  Turnpike 
Road,  34  Md.  521. 

O.  Trespass  for  unlawful  entry  on. 
— An  injunction  constraining  a  street-rail- 
way company  from  entering  upon  a  street 
occupied  by  a  plank-road  company  for  the 
purpose  of  constructing  an  electric-railway 
track  or  incumbrance  of  any  kind  upon  said 
street,  or  in  any  way  preparing  to  lay  such 
track,  cannot  be  said  to  cover  the  operation 
or  repair  of  a  track  theretofore  built  and 
used,  although  repairs  in  paving  the  street 
had  requited  the  temporary  removal  of  a 
portion  of  the  track.  Detroit  &^  B.  P.  Road 
Co.  V.  Detroit  Citizens'  St.  R.  Co.,  97  Mich. 
583,  56  A^.  W.  Rep.  940. 

Proof  that  a  plank-road  has  been  duly 
established  under  the  statute  and  con- 
structed, with  toll  gates  thereon,  and  that 
the  company  is  in  actual  use  and  enjoyment 
of  the  same,  is  sufficient  to  enable  the  com- 
pany to  maintain  an  action  of  trespass 
against  a  railroad  company  that  enters  upon 
the  road  without  showing  a  better  title  than 
the  plaintiff  company  has.  Ellicottville  &* 
G.  V.  Plank  Road  Co.  v.  Buffalo  &>  P.  R. 
Co.,  20  Bard.  {A'.  Y.)  644. 

The  provision  of  N.  Y.  Act  of  1850,  §  28, 
that  a  railroad  company  organized  there- 
under shall  have  the  right  to  construct  its 
road  "across,  along, and  upon  any  stream  of 
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water,  watercourse,  street,  liighway,  plank 
road,  turnpike,  or  canal, "can  not  be  construed 
so  as  to  authorize  the  company  to  enter  upon 
and  permanently  occupy,  or  seriously  injure, 
a  turnpike  or  plank-road  company,  without 
paying  the  damages  therefor  as  provided  by 
law.  KUicottville  &*  G.  V.  Plank  Road  Co. 
V.  Buffalo  &*  P.  li.  Co..  20  Barb.  (N.  V.)  644. 


At 


TURNTABLES, 
station,  liability  for  injuries  caused  by, 
see  Stations  and  Depots,  00. 


Contributory  negligence  of  child  riding  on 
or  playing  with,  see  Cun.nkKN,  Injuries 

TO,  in. 

Duty  to  employes  as  to  safety  of,  see  Em- 

I'l.OYKS,    InJI.RIKS    to,   iiii. 

Injuries  occasioned  by  negligence  in  operat- 
ing, see  STKriris  amj  IIichways,  iJHO. 

—  to  children  at,  see  Ciiii.nuEN,  Injciuks  to, 
24. 

Knowledge  of  absence  of,  assumption  oi  risk 
after,  see  EMri.nYl^;s,  Injckiks  ro,  240. 

Negligence  as  to  safety  of,  a  question  for  the 
jury,  see  Emi'loyes,  Injuries  to,  080. 
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Grants  of  exclusive  privileges  in  streets  are, 
see  Streets  and  Hujuways,  1)8. 

Leasing  of  railway,  when  deemed  to  be,  see 
Leases,  etc.,  20. 

Restraining  action  of  directors  as,  at  in- 
stance    of    stockholders,     see     Stock- 

HDI.DERS,    102. 

Subscriptions  in  aid  of  railways,  see  Munici- 

PAi.  AND  LocAi,  Aid,  185. 
—  to    stock   in   other   corporations,    when 
deemed  to  be,  see  Subscriptions  to  Stock, 
2:10-2,32. 

I.  GENERAL  PRINCIPLES 1 24 

II.  WHAT   ACTS   OR   CONTRACTS  ARE 

ULTRA  VIRES  126 

III.  WHAT    ACTS    OR    CONTRACTS  ARE 

INTRA  VIRES 129 

IV.  RULE     AS     RESPECTS    EXECUTED 

CONTRACTS 1 31 

V.  APPLICATION    OF    THE    DOCTRINE 

TO  TORTS 132 

I.  GENERAL  PRINCIPLES.* 

1.  Application  of  tlio  doctrine, 
ipcnerally.f — In  recent  times  courts  have 
been  extremely  liberal  in  the  construction 
of  the  powers  of  railroad  corporations  to 
accomplish  the  general  scope  and  objects  of 
their  creation,  and  the  question  of  ultra 
vires  of  late  years  has  not  been  construed 
with  the  strictness  that  formerly  existed. 
Dimpfel  v.  Ohio  (S-  M.  R.  Co.,  9  Biss.  {U. 
S.)  127. 

*  Action  ultra  vires  by  corporations,  see  note, 
3  Am.  &  Eng.  R.  Cas.  564. 

Acts  of  municipal  officers  done  colore  officii 
but  ultra  vires  the  corporation  impose  no  liabil- 
ity, see  note,  20  Am.  &  Eno.  R.  Cas.  66. 

t  In  England  and  Canada  the  term  ultra  vires 
is  sometimes  used  where  the  word  "  unconstitu- 
tional "  would  be  used  in  the  United  States. 


The  doctrine  of  ultra  vires  ought  to  be 
reasonable  and  not  unreasonably  understood 
and  applied,  and  whatever  may  be  fairly  re- 
garded as  incidental  to  and  consequential 
upon  those  things  which  are  authorized  by 
the  charter  of  the  company  ought  not  (un- 
less expressly  prohibited)  to  be  held  by 
judicial  construction  to  be  ultra  vires. 
Ellerman  v.  Chicago  J.  R.  &*  U.  S.  Co.,  49 
A^.  /.  Kq.  217,  23  Atl.  Rep.  287.— QUOTING 
Shrewsbury  &  B.  R.  Co.  v.  Northwestern 
R.  Co.,  6  H.  L.  Cas.  113;  Scottish  North- 
eastern R.  Co.  V.  Stewart,  3  Macq.  H.  L. 
Cas.  382  ;  Elkins  v.  Camden  &  A.  R.  Co.,  36 
N.  J.  Eq.  241  ;  Chicago,  R.  I.  <.t  P.  R.  Co.  v. 
Union  Pac.  R.  Co.,  47  Fed.  Rep.  15. — 
Attorney-General  v.  Great  Eastern  R.  Co., 
L.  R.  5  App.  Cas.  473,  49  L.  J.  Ch.  D.  545, 
42  L.  T.  810,  28  W.  R.  769;  affirmed  in  L. 
R.  I J  CA.   D.  449,48  Z.  /.  Ch.  I).  428,  40 

L.    T.  265,  27    IV.   R.    759.— CONSIDF.RKl)  IN 

Attorney-General  v.  Shrewsbury  Bridge  Co., 
L.  R.  21  Ch.  D.  752,  SI  L.  J.  Ch.  D.  746, 
46  L.  T.  687,  30  W.  R.  916. 

Acts  of  a  corporation  which  arc  ultra 
vires  are  illegal.  Stewart  v.  Erie  &->  W. 
Transp.  Co.,  17  Minn.  372  (Gil.  348),  8  Am. 
Ry.  Rep.  149. — Following  Bissell  v.  Mich- 
igan S.  &  N.  R.  Co.,  22  N.  Y.  258. 

Where  a  want  of  power  is  pleaded  in 
favor  of  a  corporation  to  defeat  the  pay- 
ment of  the  consideration  for  benefits  which 
it  has  received  and  enjoyed,  the  courts  will 
go  as  far  as  is  consistent  with  law  to  uphold 
the  contract,  for  the  purpose  of  maintaining 
justice,  equity,  and  good  conscience;  but 
where  the  want  of  power  is  pleaded  against 
the  corporation  to  prevent  wrong,  the  cor- 
poration will  be  held  to  the  strictest  rules 
of  law.     Tippecanoe  County  Com'rs  v.  La/ay 
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ette,  M.  &*  B.  P.  Co.,  50  Imi.  85,  8  Am.  Ry. 
Rep.  324.— Distinguishing  Smead  v.  In- 
dianapolis, P.  &  C.  R.  Co.,  1 1  Ind.  104 ;  State 
Board  of  Agriculture  v.  Citizens'  St.  R.  Co., 
47  Ind.  407. 

ti.  How  pleaded. — Where  the  defense 
of  ultra  vires  is  not  pleaded  or  in  any  way 
raised  at  tl;e  trial,  it  cannot  be  raised  on 
writ  of  error.  Pullman  Palace  Car  Co.  v. 
Central  Transp.  Co.,  139  U.  S.  62,  11  Sup. 

Ct.  Rep.  489- 

A  company  sued  upon  an  tiltra  vires  con- 
tract may  avail  itself  ot  the  defense  oi  ultra 
vires  without  alleging  the  contract  to  be 
such  in  its  plea,  if  it  appears  on  the  face  of 
the  declaration  or  any  other  pleading  that 
it  is  so.  Taylor  v.  C/iichester  &*  M.  R.  Co., 
4  //,  o->»  C.  409,  14  L.  T.  437  ;  reversed  in  L. 
R.  2  Ex.  356.  36  L.J.  Ex.  201,  16  L.  T.  703, 
16  W.  R.  147;  affirmed  in  L.  R.  4  H.  L. 
Cas.  628,  y)  L.J.  Ex.  217. 

3.  When  the  state  must  raise  the 
question.* — Where  a  corporation  is  seek- 
ing to  obtain  title  to  lands  which  are  not 
required   for  corporate   purposes  and   the 

;j  acquisition  of  which  is  ultra  vires,  the  rule 

that  the  power  of  the  corporation  to  hold 
lands  is  one  which  concerns  tlie  state  alone, 
and  the  title  thereto  can  only  be  defeated 
by  proceedings  in  the  nature  of  quo  war- 
ranto on  behalf  of  the  state,  does  not  apply, 
and  the  court  will  not  enforce  a  contract  or 
trust  in  favor  of  the  corporation.  Case  v. 
Kelly,  43  Am.  &>  Eng.  R.  Cas.  i,  133  f/.  5. 
21,  \o  Sup.  Ct.  Rep.  216;  affirming  13  Am, 
&^  Eng.  R.  Cas.  70. 

As  a  rule,  no  private  citizen  has  the 
power  to  ques'.ion,  by  legal  proceedings, 
tile  action  of  a  corporation  as  being  ultra 
vires,  where  he  has  no  other  interest  therein 
than  any  other  citizen.  The  people,  through 
their  attorney-general,  are  the  proper  par- 
lies. .S'farin  v.  Edson,  112  A^  Y.  206,  20  N. 
Y.  S.  R.  yijS  ;  reversing  42  Hun  549,  4  N.  Y. 
S.  R.  58S. 

4.  lt:itili(>ntion  by  leffislative  act.f 
—  Original  stockholders  in  a  corporation 
created  by  the  states  of  Illinois  and  Iowa 
claimed  that  a  certain  subsequent  issue  of 

*  Injunction  to  restrain  ulira  vires  acts,  see 
no»e,  10  Am.  &  Eno.  R.  Cas.  460. 

Power  of  individuals  to  restrain  ultra  vires 
appropriation  of  property,  see  note,  20  Am.  & 
Em;  R.  Cas.  25. 

t  Ratification  by  legislature  of  unauthorized 
act  of  municipal  corporation,  see  note,  15  Am. 
&  Eno.  R.  Cas.  575. 


Stock  was  illegal  and  void,  and  prayed  for  an 
injunction  against  the  proceeds  of  that  issue. 
It  appeared  that  the  legislature  of  Iowa  had 
ratified  the  act  of  the  directors  in  issuing 
the  stock,  but  that  state  did  not  have  ex- 
clusive jurisdiction  over  the  corporation. 
Held,  that  the  ultra  vires  act  of  the  direct- 
ors was  not  thereby  made  valid.  Fisk  v. 
Chicago,  R.  I.  &^  P.  R.  Co.,  4  Abb.  Pr.  N. 
S.  {N.  Y.)  378,  53  Barb.  513,  ^6  Ho7v.  Pr.  20. 

By  an  agreement  between  plaintiff  com- 
pany and  a  railway  company  it  was  agreed 
that  there  should  be  certain  joint  rates 
chargeable  to  passengers  and  freight  by  the 
steamship  company  and  the  railway  com- 
pany, to  be  divided  into  certain  proportions; 
and  if  it  should  be  found  that  the  proportion 
payable  to  the  steamship  company  did  not, 
at  the  end  of  the  season,  amount  to  the  sum 
therein  stipulated,  then  that  the  deficiency 
should  be  made  good  by  a  rebate  from  the 
share  of  the  railway  coinpany;  and,  on  the 
other  hand,  if  the  steamship  company  re- 
ceived more  than  the  sums  mentioned  in 
the  agreement,  the  railway  company  was 
entitled  to  a  share  of  the  surplus.  Subse- 
quently the  railway  company  leased  its  line 
to  a  third  company,  the  latter  agreeing  to 
assume  the  contract  with  plaintiff.  After- 
wards the  lessee  company  leased  its  line  to 
still  another  company,  both  leases  being 
confirmed  by  act  of  parliament,  by  which 
act  the  latter  company  was  to  assume  all 
contracts  of  the  first  company,  including 
the  one  with  plaintiff.  Held,  that,  even  if 
the  agreement  between  plaintiff  and  the 
company  was  ultra  vires  the  latter  company, 
it  was  made  valid  by  the  subsequent  legis- 
lation; but  apart  therefrom  it  was  in  no 
sense  objectionable.  Oicen  Sound  Steamship 
Co.  V.  Canadian  Pac.  R.  Co.,  40  Am.  &=  Eng, 
R.  Cas.  593,  17  Ont.  691. 

5.  Ratification  l)y  assent  of  .stoek- 
holdtM's.*  —  When  a  corporation  does  an 
act  not  expressly  prohibited  by  law,  though 
there  is  a  want  of  power  to  do  it,  and  it 
affects  only  the  interests  of  the  stockhold- 
ers, such  act  may  be  made  good  by  the  Jis- 
sent  of  the  stockholders,  so  as  to  protect 
strangers  dealing  with  the  corporation  in 
good  faith.  Hollins  v.  St.  Paul,  M.  &>  M.  R. 
Co.,  29  A^.   Y.  S.  R.  208,  9  N.   Y.  Supp.  909. 

i%.  Acquiescence  —  Laches  —  Estop- 
pel.—  A  stockholder  sued  for  himself  and 

*  Ratification  of  unauthorized  act  by  corporr.* 
tion,  see  note,  i2  Am.  &  Eng.  R.  Cas.  651. 
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such  others  as  might  join  in  the  bill,  asking 
the  court  to  declare  a  contract  made  by 
the  company,  by  which  it  acquired  a  new 
division  of  its  road,  and  the  bunds  that 
were  issued  under  a  mortgage  given  by  the 
company  upon  that  division,  null  and  void, 
on  tlic  ground  tliat  tliey  were  u//ra  vires. 
It  appeared  that  the  bonds  liad  been  sold 
to  bona  fill  I  purchasers  several  years  before. 
Held,  that  both  the  company  and  the  stock- 
holders were  cstopjjed  to  set  up  the  tillra 
vires  of  the  proceeding.  Diiiipfel  v.  Ohio 
6-  M.  A'.  Co.,  9  Hiss.  {U.  S.)  127. 

Wliere  the  local  agents  of  a  company 
represent  the  company  as  a  common  carrier 
beyond  its  own  line,  and  sucli  agents  are 
empowered  to  contract  for  carrying  goods 
beyond  its  line,  either  by  the  express  .ict  of 
the  directors  or  by  an  implied  power  arising 
from  the  mutual  consent  of  the  diflerent 
roads  making  up  the  through  line,  then  the 
company  cannot  plead  its  lack  of  corporate 
authority  to  carry  beyond  its  own  line,  or 
the  want  of  autlKjrity  in  the  agents  so  to 
contract,  though  the  comptiny  in  fact,  under 
its  charter,  has  not  the  power  to  make  such 
contracts.  Perkins  v.  J'oriland,  S.  &^  P.  R, 
Co.,  47  Me.  573. 

The  liability  of  a  company  does  not  rest 
upon  the  doctrine  of  ratilication,  which,  in 
ordinary  legal  acceptation,  applies  to  such 
contracts  as  a  party  has  authority  to  make, 
but  upon  acquiescence,  on  which  the  other 
party  has  acted,  so  tliat  he  cannot  be  re- 
stored to  his  former  status,  and  thereby  the 
company  is  precluded  from  interposing  its 
own  infirmity  as  a  defense.  Camden  iS^  A. 
R.  Co.  V.  May's  Landing  &^  E.  H.  C.  R. 
Co..  48  N.  J.  L.  530,  7  All.  Rep.  523. 

When  an  act  of  directors  is  in  excess  of 
their  authority,  but  done  with  a  bona  fide 
intent  of  benefiting  the  corporation,  and  a 
shareholder,  knowing  of  it,  does  not  dissent 
within  a  reasonable  time,  his  assent  will  be 
presumed,  and  he  cannot  gainsay  it.  Six 
years'  omission  to  proceed  would  be  a  bar. 
Watt's  Appeal,  78  Pa.  St.  370. 

Even  if  expenditures  were  ultra  vires, 
stockholders  knowing  of  them  and  not 
objecting  until  long  after  their  completion 
could  not  compel  the  directors  to  account 
for  the  moneys  expended.  Watt's  Appeal, 
78  Pa.  St.  370. 

7.  When  no  defense.*  —  Where  an 
action  is  on  a  lease  to  recover  some  consid- 

•  Estoppel  of  corporation  to  set  up  plea  of 
ultra  vires,  see  very  full  note,  20  L.  R.  A.  765. 


eration  thereunder,  defendant  may  attack  it 
on  the  ground  of  ultra  vires,  but  where  the 
action  is  by  the  lessee  against  a  third  party 
for  services  rendered,  the  authority  of  the 
lease  cannot  be  called  in  question.  Southern 
Pac.  Co.  v.  United  States,  28  Ct.  of  CI.  77. 

Where  parties,  in  consideration  of  the 
benefits  which  will  accrue  to  them  by  the 
construction  of  a  railroad  through  a  certain 
county  and  town,  bind  themselves  in  a  sum 
sufficient  to  pay  for  the  right  of  way  across 
the  county,  they  cannot,  after  the  road  is  so 
constructed,  claim  want  or  inadequacy  of 
consideration  to  defeat  the  contract.  One 
who  has  received  from  a  corporation  the 
full  consideration  of  his  agreement  to  pay 
money  cannot  avail  himself  of  the  objec- 
tion that  tt.e  contract  is  ultra  vires.  Chicago 
&•  A.  R.  Co.  V.  Derkes,  24  Am.  &^  Eng.  R. 
Cas.  251,  103  /nd.  520,  3  A^.  E.  Rep.  239. 

It  seems  that,  in  an  action  by  a  city  to  re- 
cover rent  of  a  ferry,  the  fact  that  a  railroad 
corporation,  defendant,  had  no  legal  right  to 
enter  into  the  contract  would  be  no  defense. 
Star  in  v.  Edson,  112  A'.  Y.  206,  1 9  A'.  A". 
Rep.  670,  20  N.  Y.  S.  R.  898 ;  ran  r sing  42 
//««  549,  4  N.  Y.  S.  R.  588,  and  affirming 
I  N.  Y.  S.  R.  544.  —  Following  Whitney 
Arms  Co.  v.  Barlow,  63  N.  Y.  62. 

PlaintilT,  a  railroad  corporation,  pur- 
chased certain  property  for  1  purpose  which 
was  perhaps  unauthorized  by  its  act  of  in- 
corporation, and  beyond  the  limit  of  its  cor- 
porate powers,  but  to  which  neither  the 
stockholders  nor  the  state  had  objected, 
and  it  afterwarfls  sold  the  same  property 
to  defendants.  J/eld,  that  if  plaintiff  had  in 
the  purchase  exceeded  its  corporate  powers, 
that  did  not,  under  the  circumstances  of  the 
case,  constitute  any  defense  to  an  action 
brought  against  defendants  to  recover  the 
price  they  had  agreed  to  pay  for  the  prop- 
erty, and  for  the  repairs  plaintiff  had  made 
upon  it  after  its  sale  to  defendants  and  at 
their  request.  Rutland  &^  B.  R.  Co.  v. 
Proctor,  29  Vt.  93.— Fullowed  in  Sturges 
V.  Knapp,  31  Vt.  i. 

II.  WHAT  ACTS  OR  CONTRACTS  ARE 
ULTRA  VIRES. 

8.  In  general.*— It  is  ultra  vires  for  two 
railway  companies  to  agree  that  they  will 
work  together,  and  that  the  profits  shall  be 

•  Ultra  virfs  contracts,  see  note,  3  Am.  & 
Eng.  R.  Cas.  564. 

Ultra  vires  acts  of  corporations,  see  note,  13 
L.  R.  A.  780. 
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shared,  so  as  to  give  a  certain  percentage  to 
tacl).  Charlton  v.  Newcastle  &*  C.  A'.  Co., 
ijur.  N.  S.  1096. 

At  a  meeting  of  the  stockholders  or  pro- 
prietors of  a  company  a  resolution  was  passed 
auihorizing  the  directors  to  subscribe  a  sum 
Jilt  of  the  company's  funds  towards  the 
erection  of  the  Imperial  Institute.  Held, 
lli.it  tiie  proposed  subscription  was  not  pre- 
vented from  being  ultra  vires  by  the  fact 
iJKit  the  establishment  of  the  institute  might 
henclit  the  company  by  causing  an  increase 
of  passciif,'er  traffic  over  its  line.  Tomkin- 
son  V.  South  Eastern  A'.  Co.,  30  .,-/;;/.  i3~»  Etig; 
A'.  Cits.  517,  L.  N.  35  Ch.  D.  675.  -^  DlSTiN- 
(lUisHiNO  Hutton  v.  West  Cork  R.  Co.,  L. 
R.  23  Ch.  D.  654. 

)).  C'uiitract.s  in  exceHS  of  charter 
powers.— A  railroad  company  was  author- 
ized by  its  charter  to  borrow  money  and  to 
sell  bonds  therefor  at  a  rate  below  par,  and 
also  to  e.xecute  mortgages  to  secure  its  in- 
(lel)te(hiess.  The  company  proposed  to  raise 
a  lar>;e  sum  of  money  by  issuing  to  the  stock- 
iioidersand  bondholders  irredeemable  bonds 
()( (550  each,  at  the  pi  i':e  of  $1 5  for  each  bond, 
to  bear  interest  at  the  rate  of  six  per  cent, 
on  their  face  value,  payable  annually  out  of 
the  surplus  earnings,  after  defraying  cur- 
rent ex|)enses  and  distributing  a  dividend 
of  six  per  cent,  on  the  common  stock,  with  a 
ri<,'lit  to  share  equally  with  the  stockholders 
any  balance  that  might  remain  after  such  six 
per  cent,  and  their  face  value  were  paid.  It 
proposed  also  to  execute  a  blanket  mort- 
ga,t;e  on  the  property  of  the  road,  partly  to 
secure  said  bonds.  H,ld,  on  the  application 
of  several  stockholders  and  bondholders, 
that  the  scheme  was  not  authorized  by  the 
company's  charter  ;  that  the  issuing  of  such 
bonds  and  the  execution  of  such  a  mort- 
jjaf^e  would  be  ultra  vires,  and  that  there- 
fore a  court  of  equity  would  interpose  by 
injunction  to  restrain  the  same.  Taylor  v. 
PliiLidelt>hia  <S-  R.  R.  Co.,  3  Aw.  &^  Eng. 
R.  Cos.  163,  7  Eed.  Rep.  386. 

A  lease  made  by  a  company  for  the  pur- 
pose of  extending  its  road  beyond  the  ter- 
minus fixed  by  its  charter  is  ultra  vires,  and 
void  as  against  public  policy,  and  should  be 
set  aside  on  the  application  of  one  of  the 
parties,  but  no  recovery  will  be  permitted 
for  the  use  of  the  property  leased  previous 
to  its  being  declared  invalid.  Union  Bridge 
Co.  V.  Troy  &.  L.  R.  Co.,  7  Lans.  {N.  V.) 
240.— Quoting  Bissell  v.  Michigan  S.  &  N. 
I.  R.  Co..  22  N.  Y.  285. 


An  act  incorporating  a  railway  conferred 
upon  it  in  respect  of  the  disposition  of  lands 
powers  of  "  letting,  conveying,  and  other- 
wise departing  therewith  for  the  benefit 
and  on  account  of  the  company  from  time 
to  time  as  they  should  deem  necessary." 
Nearly  forty  years  before  the  commence- 
ment of  this  action  defendants  laid  pipes 
for  conveying  water  along  the  track,  using 
them  for  such  purpose  almost  continuously 
up  to  the  present  time,  such  privilege  hav- 
ing been  given  to  them  by  resolution  of  the 
directors  of  the  company,  who  a  few  years 
subsequently  passed  another  resolution, and 
in  pursuance  thereof  executed  a  deed  grant- 
ing, releasing,  and  contirmingsuch  rightand 
privilege,  which  at  the  time  this  action  was 
brought  had  become  vested  in  tlefendants. 
The  company,  desiring  to  alter  the  position 
of  its  track,  gave  notice  of  expropriation  to 
defendants,  and  placed  the  track  over  the 
water  pipes,  and  now  souf^ht  to  have  the 
resolutions  and  deed  mentioned  declared 
ultra  vires,  and  also  claimed  an  injunction 
restraining  the  user  of  the  water  pipes,  and 
if  necessary  an  order  for  their  removal. 
Held,  that  the  resolutions  and  deed  were 
ultra  vires  as  not  within  the  powers  speci- 
fied by  the  charter,  or  such  as  could  fairly 
be  regarded  as  incidental  thereto,  or  reason- 
ably derived  by  implication  therefrom  ;  that 
plaintifTwas  not  estopped  from  asserting  its 
own  title  and  denying  defendants',  and  that 
defendants,  not  having  used  and  enjoyed 
their  easement  for  forty  years,  hiid  not  ac- 
quired a  title  thereto  by  prescription  under 
R.  S.  Ont.  c.  1 1 1,  §  35.  Canada  Southern  R. 
Co.  V.  Niagara  Falls,  22  Ont.  41.  —  Distin- 
guishing Norton  v.  London  &  N.  W,  R.  Co., 
L.  R.  13  Ch.  D.  268 :  Bobbctt  v.  South  East- 
ern R. Co.,  L.  R.  9 Q.  R.  D.424;  KrieA  N.  R, 
Co.  V.  Rosseau,  17  Ont.  .\v\>.  483.  Rkviiav- 
ING  Ashbury  R.,  C.  &  I.  Co.  v.  Riclie.  L.  R. 
7  H.  L.  653 ;  Attorney-General  71.  Great  East- 
ern R.  Co.,  L.  R.  5  App.  Cas.  473;  Mulliner 
V.  Midland  R.  Co.,  L.  R.  11  Ch.  D.  611. 

JO.  Alienation  ot  trancliisc  or  cor- 
porate property.— As  a  general  rule,  a 
corporation  cannot  dispose  of  its  franchises, 
nor  a  railroad  company  its  road,  without 
legislative  authority;  but  if  the  power  both 
to  sell  and  to  buy  exists  in  the  original 
charters  it  may  be  exercised.  Branch  v. 
Jesup,  9  Am.  &•  Eng.  R.  Cas.  558,  106  C/.  S. 
468,  I  Sup.  Ct.  Rep.  495. 

Certain  contracts  entered  into  by  a  rail- 
road company,  assigning  a  large  part  of  its 
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franchise,  and  alicrialiny  property  wliicli 
was  necessary  to  the  performance  of  its 
ohlit,'ations  anfl  duties  to  the  |,'cvernmcnt 
iiiiil  to  the  piihlic  -■  /it/(f,  ultni  vira. 
Anuriian  I'nion  Tel.  Co.  v.  Union  J'ac,  A'. 
Co.,  I  McOary  (  U.  S.)  iSS. 

Tiif  respective  legislatures  of  the  state  of 
New  York  and  Canada  incori)orated  certain 
parlies  for  the  purpose  of  constructing  a 
suspfusinn  l)ridi;e  across  the  Niagara  river, 
for  railroad  and  other  |)ur[)oses,  with  power 
to  take  lands,  charge  tolls,  etc.,  and  tlic 
two  conipaides  joined  in  conveying  to  one 
railway  company  the  exclusive  use  of  the 
railway  portion  of  tlieir  structure,  with 
power  to  make  arrangements  with  other 
railway  conjpaiues.  //('A/,  thai  such  assign- 
ment was  ti/Ira  vires  and  void.  Attorney- 
Ctiicral  V.  A'io^aia  Falls  Int.  Iiriitj;c  Co.,  20 
Crant's  Cli.  (C  C.)  34. 

1  1.  Coiitnu'tN  iiiadu  |>rioi'  to  in- 
Cor|i4»rii(ioii.  —  The  managing  body  of  a 
company  lias  no  p(jwer  to  enter  into  a  con- 
tract regulating  the  future  tralFic  which 
may  be  carried  upon  a  line  which  the  com- 
pany may  thereafter  be  empowered  to  con- 
struct, so  as  t(j  give  to  another  railway  an 
interest  in  such  tralTic.  Miillaiul  l\.  Co.  v. 
London  &•  X.  11 '.  J\.  Co.,  I..  R.  2  Eq.  524, 
35  L.J.  Ch.  831. 

A  company  being  al)ont  to  construct  a 
railway  U'lrough  [jlaintilT's  land,  and  hav- 
ing a  bill  bef<jre  parliament  for  that  pur- 
pose, covenanieil  with  plaintiff  "  that  in  the 
event  of  the  bill  being  passed  in  the  present 
sessicjii  of  parliamunt,  the  company  shall, 
before  they  shall  enter  upon  any  part  of  ihe 
land,  pay  /4900  purchase  money  for  any 
P'lriinn  of  his  land,  not  exceeding  forty- 
ilirce  acres,  which  the  company  may  require 
and  take  for  the  purposes  of  their  under- 
taking; that  in  addition  to  the  purchase 
money  the  coini)any  shall  jjaytothe  plaintilT, 
before  they  shall  enter  njion  any  part  of  the 
land,  /7100,  as  the  laniilord's  compensa- 
tion for  the  damage  arising  to  his  estate  by 
the  severance  thereof,  in  respect  of  the 
lands,  not  exceeding  forty-three  acres,  to  be 
taken  by  them."  Ihlil,  that  an  absolute 
covenant  to  pav  these  sums  within  a  rea- 
sonable time  after  the  passing  of  the  act 
would  hav<;  been  ultra  Tires  and  void. 
Goi^e  V.  Ai7on/arl,Yl  A*.  Co.,  7  Kaiko.  Cas. 
168,  16  Jiir.  1 136,  21  Z.  J.  Q.  B.  398,  18 
<2-  /•'■  457. 

12,  Contracts  of  VTunrnnty  or  in- 
<leniiiitj.  —  An  instrument  whereby  the 


oincers  of  a  transfer  corporation  authorized 
by  Its  act  of  incorporation  "to  engage  in 
the  general  freight  transfer  business,  and 
such  other  business  as  may  not  be  incon- 
sistent therewitii,"  undertake  to  guarantee 
the  credit  of  a  third  party  is  illegal,  ultra 
vires,  and  not  binding  on  tiic  corporation. 
Lucas  v.  White  Line  Transfer  Co    ->u  Iowa 

541,  30  A'.    //'.    AV/.  771.— DlSTINOUISIlINO 

IJissell  V.  Michig;.!!  S.  iSt  N.  I.  U.  Co.,  22 
N.  V.  258. 

It  is  ultra  vires  and  against  public  policy 
for  a  company  to  agree  witli  the  managing 
committee  of  a  proposed  company  that,  in 
consideration  of  its  not  abandoning  its  proj- 
ect and  intention  of  applying  to  parliament 
for  an  act  tf)  antliorize  tlie  making  of  the 
propose<l  line,  tlie  comjiany  will,  in  case  of 
rejection  of  the  scheme,  insure  them  against 
loss  which  might  be  occasioned  by  such 
rejection  and  failure,  and  will  pay  all  ex- 
penses incurred  in  endeavoring  to  obtain 
the  act.  Mac};rci;or  v.  Dover  &*  D.  R.  Co., 
7  Raiho.  Cas.  227,  18  Q.  /?.  618,  17  /ur.  21, 
22  L.  J.  n.  /.'.  69. 

The  A  company  applied  for  the  approval 
of  an  agreement  with  the  B  company  pro- 
viding that  the  B  company  should  give  to 
the  A  company  the  exclusive  right  to  use 
the  railway,  frjm  the  time  it  was  opened 
for  traffic,  as  fully  and  freely  as  if  it  were  its 
own  property,  and  the  exclusive  right  of 
fixing  and  receiving  tolls,  rates,  and  fares 
demanded  and  taken  in  respect  of  traffic  on 
the  railway,  and  the  A  coinpany  undertook 
in  return  to  maintain  the  railway  in  good 
working  order  and  condition,  and  to  pay  to 
the  B  company  four  per  cent,  per  annum 
on  all  money  raised  at  any  time  by  shares, 
mortgages,  or  otherwise,  and  expenrled  by 
the  B  con  pany  in  or  about  the  cf)i)striic- 
tion  of  tlie  railway.  Held,  that  the  applica- 
tion could  not  be  approved,  because  the  13 
company's  act  of  1879  did  not  authorize 
the  two  companies  to  enter  into  an  agree- 
ment with  respect  to  the  maintenance  of 
the  railway,  but  only  with  resjiect  to  ilie 
use  of  tlu:  railway,  the  Kailvvay  Clauses  Act, 
1S63,  part  3,  treating  use  and  maintenance 
as  separate  and  distinct  jiurposcs;  and  also 
b"',-;iuse  the  undertaking  of  the  A  comi)aiiy 
to  pay  over  half  yearly  to  the  B  company 
such  a  sum  as  might  be  necessary  to  pay 
interest  at  four  per  cent,  per  annum  on  its 
capital  was  ultra  vires,  such  guaranty  not 
being  limited  to  the  funds  to  be  derived 
from  the  user  of  the  B  railway,  but  requir- 
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ing  the  A  company  to  employ  its  own  funds 
in  case  of  need.  In  re  Taff  Vale  <S-  T.  V. 
R.  Co.,  4  i'i>.  <5-  C.  7".  Cas.  54. 

IJI.  Doctrine  iw  upplied  to  Caiia- 
diflii  Htatute».— Ont.  Rev.  St.  c.  124. «!  9, 
eniiticd  "  An  act  respecting  assignments  and 
preferences  by  insolvent  persons,"  is  ullrn 
virtu  the  Ontario  legislature.  In  re  Assign- 
ments and  Prtfcrcnccs   Act,  §  9,  20    Ont. 

App.  4«9- 

Tiie  power  of  legislation  as  to  tlie  Wind- 
sor branch,  i.  e.,  the  line  of  railway  between 
Windsor  and  Windsor  Junction,  belongs 
exclusively  to  the  legislature  of  Nova  Sco- 
tia, under  llie  British  Nortli  America  Act, 
§  92,  subsection  10,  that  road  being  a  local 
work,  and  not  coming  within  any  of  the 
classes  excepted  by  the  section  referred  to; 
and  therefore  the  act  of  the  Dominion  par- 
liament, 1874,  c.  16,  is  ultra  vires,  IVtnd- 
sor  &•  A.  A'.  Co.  V.  Western  Counties  A'.  Co., 
1 2  Nov.  Sc.  376. 

III.  WHAT  ACTS  OE  CONTRACTS  ABE 
INTRA  VIRES. 

14.  Ill  jfcncrnl.— It  is  not  ultra  vires 
for  a  canal  company,  having  the  righi  to 
(iiaw  water  from  a  public  river  for  its  char- 
tered purpose,  to  agree  to  discharge  its 
w.iste  water  at  a  certain  point.  Armstrong 
V.  Pennsylvania  R.  Co. ,  38  M  /.  Z,  i ,  1 3  Am. 
Ry.  Ri'p.  9.— Rkviewing  Staffordshire  & 
W.  Canal  Nav.  v.  Birmingham  Canal  Nav., 
L.  R.  I  H.  L.  254.— Distinguished  in 
Hoppock  V.  United  N.  J.  R.  &  C.  Co.,  27 
N.  J.  Eq.  286. 

An  agreement  for  a  traffic  arrangement 
by  whicii  two  companies  arrange  for  an 
interchange  of  business,  and  one  agrees  to 
promote  the  business  of  the  other  "  so  far 
as  it  can  with  proper  regard  for  its  own 
interests,"  is  nc.  ultra  vires  ;  and  if  it  was, 
the  objecting  company  could  not  raise  the 
question  after  having  availed  itself  of  the 
contract  and  enjoyed  its  benefits.  Tona- 
wanda  Valley  &^  C.  R.  Co.  v.  Ne7a  York, 
L.  E.  G^  W.  R.  Co.,  42  J/un  496.  4  A^.  V.  S. 
R.  744- 

Defendant  company  agreed  to  load 
steamers  chartered  by  plaintifT  with  cotton 
to  be  delivered  by  a  certain  day,  but  failed 
to  deliver  the  cotton  till  some  days  later, 
when  it  was  loaded.  Under  its  charter  party, 
plaintiff  had  to  pay  a  certain  sum  per  day 
for  demurrage,  whereof  defendant  was 
aware.  Held,  that  the  contract  was  not 
8  D.  R.  D.— 9 


ultra  virts  on  the  part  of  defendant  com- 
pany, and  it  was  liable  to  plaintiff  (or  the 
amount  paid  by  the  latter  for  demurrage ; 
nor  was  its  liability  waived  by  plaintiff  ac- 
cepting delivery  after  the  agreed  day.  Nor- 
folk (S-  W.  R,  Co.  v.  Shippers'  Compress  Co,, 
30  Am.  &*  Eng.  R.  Cas.  57,  83  Va.  372,  2  S, 
E.  Rep.  139. 

15.  MuttcrN  iiichlciital  to  powers 
cx|»r«NHly  eoiit'urrvd.  —  A  corporation 
owning  a  very  large  body  of  lands  liad 
power,  under  its  charter,  "to  aid  in  thedc 
vclopment  of  minerals  and  other  materials, 
and  to  promote  the  clearing  and  settlement 
of  the  country."  Held,  that  the  building  of 
sawmills  and  a  hotel  for  the  accommoda- 
tion of  tliose  having  business  in  connection 
with  carrying  out  the  prime  object  of  the 
corporation  was  within  its  powers.  Walt's 
Appeal,  78  Pa.  St.  370. 

A  company  carried  coal  on  its  line  for 
defendants,  who  were  coal  merchants,  and 
delivered  tliem  at  defendants'  wharf,  w'lich 
adjoined  a  siding  at  one  of  the  company's 
stations,  and  allowed  defendants,  in  consid- 
eration of  paying  a  specified  reasonable 
charge,  to  weigh  out  the  coal  to  customers 
by  a  macliine  belonging  to  the  company 
and  placed  in  the  station  yard.  The  com- 
pany liad  no  express  statutory  power  to 
make  charges  for  the  use  of  its  weighing 
machines.  Pfeld,  that  the  charges  were  not 
ultra  vires,  and  the  company  could  main- 
tain an  action  to  recover  them  from  defend- 
ants. London  &»  N.  IV.  R.  Co.  v.  Price,  13 
Am.  &^  Eng.  R.  Cas.  128,  L.  R.  11  Q.  B.  D. 
485,  52  L.J.  Q.  B.  D.  754,  4  Ry.  &*  C.  T. 
Cas.  XX i. 

Whatever  is  fairly  incidental  to  those 
things  which  the  legislature  has  authorized 
by  an  act  of  parliament  ought  not  (unless 
expressly  prohibited)  to  be  held  ultra  vires. 
Attorney-General  v.  Great  Eastern  R.  Co., 
L.  R.  5  App.  Cas.  473.  49  L.J.  Ch.  D.  545,  5 
Ry.  i3-  C.  T.  Cas.  xi. 

10.  Aifrcenients  with  owners  of 
laml  soiiijlit  to  be  taken.  —  Where  a 
company  is  about  to  apply  to  parliament  for 
authority  to  alter  one  of  its  branch  lines,  it 
is  not  ultra  vires  for  it  to  contract  for  the 
purchase  of  the  lands  required  if  it  should 
obtain  the  act.  Scottish  North-Eastern  R. 
Co.  V.  Stewart,  5  Jur.  N,  S.  607,  3  Macq. 
H.  L.  Cas.  382. 

It  is  not  ultra  vires  for  a  company  about 
to  apply  to  parliament  for  an  extension 
act  to  agree  with  a  landowner  over  whose 
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estate  the  proposed  line  is  to  pass,  and  who 
threatened  to  oppose  the  passage  of  the  bill 
in  parliament,  to  pay  him  ;^2ooo  for  his  land 
required,  and  £2000  within  three  months 
from  the  passing  of  the  act,  as  personal  com- 
pensation for  any  loss  and  disturbance  which 
he  might  suffer.  Taylor  v.  Chichester  &^ 
M.  R.  Co.,  39  Z.  /.  £.1.  217,  L.  A'.  4  //.  L. 
Cas,  628  ;  reversing  L.  R.  2  Ex.  356,  36  L.J. 
Ex.  201,  16  L.  T.  703,  16  IV.  R.  147  ;  which 
reversed  4  H.  &>  C.  409,  14  L.  T.  437. 

17.  Purchase  of  laad  sit  tax  sale.— 
The  mere  fact  that  a  railroad  corporation  is 
a  purchaser  of  certain  tracts  of  land  at  a 
tax  sale  does  not  prove  that  such  purciiase 
is  ultra  vires,  and  that  the  tax-sale  ceriihcate 
in  the  hands  of  the  corporation  is  null  and 
void,  so  as  to  release  the  county  from  the 
obligation  to  refund  the  money  in  case  the 
sale  proves  to  be  invalid.  School  Dist.  No. 
15  V.  Allen  County  Coinrs,  22  Kan.  568. 

A  company  which  has  received  a  land 
grant  from  the  general  government  has  the 
power  to  lay  off  and  dedicate  streets  inter- 
secting its  right  of  way.  Crossings  may  be 
made  without  crippling  the  railroad  or  im- 
pairing its  usefulness.  Northern  Pac.  R. 
Co.  V.  Spokane,  56  Fed.  Rep.  915. 

A  railroad  corporation  may  dedicate  to 
public  use  a  highway  across  lands  owned  by 
it  and  used  for  its  railroad  tracks.  State 
(Central  R.  Co.,  Pros.)  v.  Bayonne,  43  Am. 
■  &^  Eng.  R.  Cas.  176,  52  N.J.  L.  503,  20  All. 
Rep.  69. 

1 8.  dedication  of  land  for  highway. 
— The  act  of  a  railroad  co  ration  in  dedi- 
cating a  portion  of  its  land  ■  i  a  highway  for 
the  public  is  not  ultra  vires.  People  v.  Eel 
River  <S-  E.  R.  Co.,  98  Cal.  665,  33  Pac. 
Rep.  728. 

10.  Agreements  for  joint  opera- 
tion or  use  of  road.— A  contract  for  the 
joint  operation  of  two  railroads  partly  in 
another  state  cannot  be  declared  ultra  vires 
in  Massachusetts,  in  the  absence  of  statu- 
iory  prohibition  or  evidence  of  the  statutes 
of  the  other  state  or  any  objection  thereto 
by  the  authorities  of  either  state.  iXashua 
&>  L.  R.  Corp.  v.  Boston  &>  L.  R.  Corp.,  157 
Mass.  268,  2^  N.  E.  Rep.  1060. 

An  agreement  between  two  companies 
providing  for  the  use  by  one  company  of  the 
line  of  the  other  for  carrying  coal,  the  tolls 
to  be  paid  to  be  in  the  form  of  dividends  on 
the  stock  of  the  company  owning  the  line, 
such  dividends  to  be  increased  as  the 
amount  of  coal  carried  increases,  is  not 


ultra  vires,  but  is  an  agreement  into  which 
the  companies  are  competent  to  enter,  the 
payments  to  be  made  being  tolls  within  the 
Railways  Clauses  Consolidation  Act,  1845,  ^ 
87.  Great  Northern  R.  Co.  v.  South  York- 
shire R.  &*  R.  D.  Co.,  9  Ex.  642,  23  L.  J. 
Ex.  186. 

It  is  not  ultra  vires  for  two  groups  of 
railways,  being  owners  of  independent  co- 
terminous routes,  to  divide  the  profits  of  the 
whole  traffic  i.i  certain  portions  calculated 
on  the  expi  ience  of  the  past  course  of  traf- 
fic. Hare  v.  London  <S«»  A'.  W.  R.  Co.,  2 
Johns.  <Sv  H.  80,  7  Jur.  N.  S.  1145,  30  L.J. 
Ch.  817. 

20.  Transportation  of  persons  aiul 
property  bey<»iid  terminus. — If  a  com- 
pany is  nuthorized  by  statute  "  to  contract 
for  the  transportation  and  delivery  of,  and 
to  transport  and  deliver,  persons  and  prop- 
erty conveyed  over  their  road,  beyond  its 
termini,"  the  purchase  by  it  of  a  steamboat, 
designed  in  good  faith  for  the  transporta- 
tion of  freight  and  passengers  from  the  ter- 
minus of  the  road  to  the  line  of  another,  is 
not  ultra  vires,  and  a  note  given  by  the 
company  in  consideration  of  such  a  pur- 
chase will  be  binding  upon  it.  Shawmut 
Bank  v.  Plattsburgh&fM.  R.  Co.,  31  Ft.  491. 

21.  Contracts  for  future  transpor- 
tation.— The  board  of  directors  of  a  com- 
pany which  is  authorized  by  the  act  of 
incorporation  to  construct,  maintain,  and 
operate  a  railroad,  and  for  that  purpose  is 
empowered  to  make  contracts  and  "  to  do 
all  acts  needful  to  carry  into  effect  the  ob- 
jects for  which  it  was  created,"  including  the 
right  to  demand  and  receive  for  the  trans- 
portation of  passengers  and  property  a 
compensation  not  exceeding  a  maximum 
rate,  may,  within  that  limit,  make  contracts 
for  transportation  for  a  fixed  future  period. 
Such  a  contract,  if  otherwise  valid,  is  not 
7iltra  vires  and  void  for  the  reason  that  it 
binds  the  corporation  for  a  fixed  period  of 
time.  Cleveland  &*  M.  R.  Co.  v.  Himrod 
Furnace  Co.,  3  Am.  &^  E?i}^.  R.  Cas.  471,  37 
Ohio  St.  321,  41  Am.  Rep.  509. — Distin- 
guishing Thomas  v.  West  Jersey  K.  Co.. 
loi  U.  S.  71 ;  Middlesex  R.  Co.  7^  Boston  & 
C.  R.  Co.,  115  Mass.  347. 

22.  Doctrine  applied  to  Cann<1ian 
.statutes. — The  Provincial  Act,  33  Vict.  c. 
47,  authorized  the  issue  of  debentures  to 
the  Houlton  Branch  railway  company,  to 
aid  in  the  construction  of  a  railway  from 
Houlton,  in  the  state  of  Maine,  to  the  New 
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Brunswick  and  Canada  railway  in  this  prov- 
ince. Held,  to  be  beyond  the  powers  of  the 
local  legislature,  under  the  Brit'sh  North 
Amerxa  Act,  1867,  limiting  the  powers  of 
provincial  legislatures.  Queen  v.  Dow,  14 
Atw  Brwt.  300.  —  Distinguishing  Euro- 
pean &  N.  A.  R.  Co.  V.  Thomas,  14  New 
Br;tn,  42. 

Under  the  provision  of  the  act  of  the 
legislature  of  Nova  Scotia  of  1874,  ch.  104, 
"  to  facilitate  arrangements  between  railway 
companies  and  their  creditors,"  the  Wind- 
sor and  Annapolis  railway  company  pio- 
posed  an  arrangement  whereby  the  so-c:illed 
B  debenture  stock  of  tlie  company,  then 
bearing  interest  at  the  rate  of  six  iier  cent., 
was  "abrogated  and  determined,"  and  in  lieu 
thereof  the  holders  of  said  stock  were  to 
receive  allotments  of  new  stock  thereby 
created,  bearing  lower  rates  of  interest,  and 
otherwise  differing  from  the  stock  for  which 
it  was  substituted.  Held,  tliat  so  much  of 
the  act  as  was  necessary  to  the  confirma- 
tion of  the  proposed  scheme  was  within  the 
authority  of  the  legislature  of  Nova  Scotia. 
/;;  rt  Windsor  &>  A.  R.  Co.,  16  Nov.  Sc,  312. 


IV.  RULE  AS  BEBFECTS  EXECUTED 
CONTRACTS.* 

23.  Dcfcii.se  ordinarily  iiiatlniissi- 
ble  wlicre  co;«tract  lias  been  exe- 
cuted.— If  a  contract  with  a  corporation 
is  idtra  vires,  neither  party  can  enforce  it 
against  the  other,  and  either  of  them  may 
assert  its  invalidity;  but  when  the  coritract 
has  been  fully  executed  by  both,  as  by  the 
execution  of  a  deed  and  full  payment  of  the 
purchase  money,  a  court  of  equity  will  not 
rescind  it  nor  grant  relief  against  it.  Long 
\.  Georgia  Pac.  A'.  Co.,  91  Ala.  519,  8  So. 
lu-/>.  705. 

The  doctrine  of  ullra  vires  is  not  favored 
in  law,  and  should  not  be  applii  .  when  it 
will  defeat  the  ends  of  justice.  The  de- 
fense of  ultra  vires  is  not  admitted  in  the 
case  of  executed  contracts  not  involving 
moral  turpitude.  The  doctrine  of  estoppel 
is  then  applied  to  the  defense.  Southern 
Pac.  Co.  v.  United  States,  28  Ct.  of  CI.  77. 

Although  there  may  be  a  defect  of  power 
in  a  corporation  to  make  a  contract,  if  a 
contract  made  by  it  is  not  in  violation  of  its 
charter,  or  of  any  statute,  and  the  corpora- 

*  Ultra  vires  contracts  executed  and  unexe- 
cuted, iee  note,  20  Am.  ti  Eng.  R.  Cas.  537. 


tion  has  by  its  promise  induced  a  party,  re- 
lying upon  such  promise  and  in  execution 
of  the  contract,  to  expend  money  and  per- 
form his  part  of  the  contract,  the  corpora- 
tion is  liable  on  the  contract.  State  Board 
of  Agriculture  v.  Citizens'  St.  R.  Co.,  47 
Ind.  407.— Distinguished  in  Tippecanoe 
County  Com'rs  v.  Lafayette,  M.  &  B.  R.  Co. 
50  Ind.  85.  Reviewed  in  Clarke  v,  Sarnia 
St.  R.  Co.,  42  U.  C.  Q.  B.  39. 

Where  a  company  enters  into  a  contract 
with  the  owner  of  a  controlling  interest  in 
the  stock  of  another  railroad  company  for 
the  purchase  of  his  stock,  for  the  purpose 
of  acquiring  the  roadbed,  right  of  way,  and 
franchises  of  the  other  company,  and  exe- 
cutes its  note  in  payment  therefor,  it  can- 
not, after  the  full  execution  of  the  contract 
by  the  stockholder  and  its  utilization  of  the 
property  purchased,  deny,  in  a  suit  upon  the 
note,  its  power  to  enter  into  the  contract 
and  execute  the  note.  De-mey  v.  Toledo,  A, 
A.  (5^  A\  .1/.  R.  Co..  50  Am.  <S^  Eng.  R.  Cas. 
607,  91  Mic/i.  351,  51  A'.   IV.  Rep.  1063. 

A  corporation,  when  sued  on  a  contract, 
cannot  avail  itself  of  the  defense  of  ultra 
vires  where  the  contract  has  been  in  good 
faith  fully  performed  by  the  other  party,  and 
it  has  had  the  benefit  of  the  performance. 
Cunningham  v.  Massena  Springs  &>  Ft.  C. 
R.  Co.,  44  A',  y.  S.  R.  723,  63  Hun  439,  18 
N.  V.  Supp.  600;  affirmed  in  138  X.  V.  614, 
mem.,  51  A.  V.  S.  R.  933,  33  A.  E.  Rep.  1082. 

Where  a  corporation  has  entered  into  a 
contract  which  has  been  fully  executed  on 
one  part,  and  nothing  remains  to  be  done 
but  to  pay  the  consideration  money,  it  will 
not  be  allowed  to  set  up  that  the  contract 
was  ultra  vires.  Oil  Creek  iS^  A.  R.  R.  Co. 
V.  Pennsylvania  Transp.  CV.,83  Pa.  St.  160, 
16  Atn.  Ry.   W/.  322. 

24.  Cannot  retain  benefits  re- 
ceived and  assert  want  of  power  to 
contract.  —  A  corporation  which  has  re- 
ceived the  consideration  and  retained  the 
benefits  of  a  contract  which  has  been  fully 
execi'ted  by  the  other  party  thereto  cannot 
assert  that  it  had  no  power  to  make  such 
contract.  Louisville,  A'.  A,  <5«»  C.  R.  Co.  v. 
Flanagan,  32  Am.  &•  Eng.  R.  Cas.  532,  1 13 
Ind.  488,  12  West.  Rep.  190, 14  A'.  E.  Rep.yjo. 

A  contract  for  the  transpor.tation  ot 
freight  after  the  completion  of  the  line, 
entered  into  by  a  railroad  corporation  be- 
fore the  completion  of  its  road,  is  not  ultra 
vires,  but  is  binding  and  enforceable. 
Louisville,  N.  A.  &*  C,  R.  Co.  v.  F/anagan, 
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32  Am.  <S-  £'«f.  /:*.  Cas.  532,  113  /«^.  488, 
12  W'Vf/.  /iV/.  190,  i/^N.  E.  Rep.  370. 

Defendant,  a  street-railway  company,  be- 
fore its  road  was  in  operation,  entered  into 
an  agreement  witli  a  railway  company  to 
carry  freight  for  said  company  between  cer- 
tain places,  and  afterwards,  the  road  being 
still  unfinished,  in  order  to  fulfil  the  con- 
tract agreed  with  plaintiff,  a  steamboat 
owner,  for  the  transportation  of  merchan- 
dise by  water  between  these  points  until 
tlie  railway  sliould  bo  opened.  Plaintiff 
performed  the  service  and  defendant  re- 
ceived payment  from  the  railway  company 
therefor.  It  was  objected  that  defendant 
liad  no  power  to  make  the  contract  with 
plaintiff,  and  that  therefore  he  could  not 
recover.  Held,  that  to  the  extent  to  which 
defendant  had  so  benefited  by  plaintiff's 
services  it  was  liable  to  liim,  and  should  not 
be  allowed  to  raise  the  objection  of  ultra 
viri's.  Clarice  v.  Sariit'a  St.  K.  Co.,  42  U. 
C.  Q.  B.  39.  —  Rfviewing  State  Board  of 
Agriculture  v.  Citizens'  St.  R.  Co.,  47  Ind. 
407,  17  Am.  Rep.  702. 

25.  Accounting-  for  benefits  re- 
ceived. —  Where  a  corporation  takes  ad- 
vantage of  an  ultra  vires  contract,  a  court 
of  equity  will  restrain  it  from  taking  posses- 
sion of  the  property  which  has  passed  under 
the  contract  until  a  return  of  the  considera- 
tion paid.  Atlantic  &^  P.  Tel.  Co.  v.  Union 
Pac.  R.  Co.,  I  McCraryW.  S.)  541,  i  Fed. 

Rep.  745- 

It  is  a  rule  of  equity  that  a  corporation 
is  accountable  for  benefits  which  it  has 
received  under  an  ultra  vires  transaction. 
So  where  a  company  procures  a  court  to  set 
aside  a  construction  contract  on  the  ground 
o{  ultra  vires,  it  must  account  to  the  con- 
tractor for  the  benefits  it  has  received  so 
far  as  the  contract  has  been  carried  out; 
and  the  contractor  is  not  to  be  discharged 
with  payment  of  his  actual  outlay,  but,  in 
the  absence  of  express  contract  as  to  the 
price,  is  to  receive  what  it  is  worth  among 
railroad  contractors.  AWc  Castle  Northern 
R.  Co.  V.  Simpson,  23  Fed.  Rep.  214. 

Although  a  contract  may  be  ultra  vires, 
If  it  has  been  executed  in  whole  or  in  part 
neither  party  to  it  will  be  permitted  to 
rescind  it  of  his  own  motion,  and  to  re- 
cover, without  process  of  law,  and  by  force, 
the  consideration  paid  or  property  acquired 
under  the  contract ;  and  in  such  case  a  cor- 
poration that  has  received  a  large  consid- 
eration  for  a  contract  ultra  vires  for  the 


sale  of  a  telegraph  franchise  will  be  re- 
strained from  resuming  possession  of  said 
franchise  and  the  property  connected  there- 
with until  an  accounting  and  settlement 
can  be  had  between  the  parties.  American 
Union  Tel.  Co.  v.  Union  Pac.  R.  Co.,  i  Mc- 
Crary  {U.  S.)  188. 

Under  the  equitable  rule  that  neither 
party  to  a  transaction  simply  ultra  vires 
will  be  heard  to  allege  its  invalidity  while 
retaining  its  fruits,  defendant  company, 
which  has,  under  a  contract,  used  the  road- 
bed, rolling  stock,  and  equipments  of  plain- 
tiff company,  cannot  set  up  as  a  defense  to 
plaintiff's  bill  for  an  accounting  and  a  re- 
turn of  the  property  that  the  contract  was 
ultra  7'ires.  Manchester  &*  L.  R.  Co.  v. 
Concord  R.  Co.,  47  Am.  &*  Eng,  R,  Cas,  359, 
66  N.  H.  100,  20  At  I.  Rep.  383. 

2U.  Disafllnnaiicc  and  suit  on 
quantum  meruit. — An  ultra  vires  con- 
tract of  a  corporation  does  not  become  valid 
by  being  carried  into  execution,  but  the 
remedy  for  a  party  aggrieved  is  to  disaffirm 
the  contract  and  sue  on  a  quantum  meruit. 
Pittsburgh,  C.  <S-  St.  L.  R.  Co.  v.  Keokuk  &- 
H.  Bridge  Co.,  39  Am.  <&>•  Eng.  R.  Cas.  2 1 3, 
131  U.  S.  Tji.g  Sup.  Ct.  Rep.  770.— Fol- 
lowing Pennsylvania  R.  Co.  v.  St.  Louis, 
A.  &T.  H.  R.  Co.,  118  U.  S.  290. 

V.  APPLICATION  OF  THE  DOCTBIME  TO 
TOBTS. 

27.  No  defense  that  tort  resulted 
from  ultra  vires  act.— Where  a  railroad 
company  damages  by  lire  lands  belong- 
ing to  a  manufacturing  corporation,  it  can- 
not escape  responsibility  by  showing  that 
the  corporation  was  not  permitted  by  its 
charter  to  acquire  title  to  the  property,  or 
that  it  acquired  the  title  for  purposes  un- 
authorized by  law.  Farmers'  L,  Or*  T.  Co.  v. 
Green  Bay  d-r*  M.  R.  Co.,  11  Biss.  (U.  S.) 
334,  12  Fed.  Rep.  773. 

A  corporation  may  be  liable  for  the  wrong- 
ful acts  of  its  agents  where  such  agents  were 
exceeding  its  corporate  power,  and  were, 
by  its  authority,  engaged  in  transactions 
wholly  foreign  to  its  nature.  South  6>»  A'. 
Ala.  R.  Co.  V.  Chappell,  61  Ala.  527. 

A  railroad  corporation  cannot  defend  an 
action  for  a  tort  done  by  it  on  the  ground 
that  the  business  in  the  prosecution  of 
which  the  tort  was  done  was  ultra  vires. 
New  York,  L.  E.  6-  W.  R,  Co.  v.  Haring, 
21  Am.  &*Eng.  R.  Cas,  436,  47  N.J.  L.  137. 
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28.  Application    of   the    rule    to 
cases  of  personal  injuries.*— Where  a 

corporation  is  sued  on  a  contract,  it  may  de- 
feiui  on  the  ground  that  the  contract  was 
ultra  vires;  but  this  rule  does  not  apply  to  ac- 
tions ex  delicto,  founded  on  a  tort  committed 
by  the  officers  or  employes  of  the  corporation 
while  in  the  discharge  of  their  duty.  Cen- 
tral R.  &■'  B.  Co.  V.  Smith,  25  Am.  <3-  Eng. 
R.  Cas.  25,  l(>  Ala.  572.  52  Am.  Rep.  353- — 
Ai'i'ROViNG  Bissell  v.  Michigan  S.  &  N.  I. 
H.  Co.,  22  N.  Y.  258.  Quoting  Brokaw  v. 
New  Jersey  R.  &  T.  Co~  32  N.  J.  L.  328. 

To  render  a  corporation  liable  in  an  ac- 
tion ex  delicto  for  damages  caused  by  the 
negligence  of  its  agents  or  employes  in  the 
performance  of  a  contract  which  is  ultra 
vires,  it  must  be  shown  that  the  contract 
was  its  corporate  act,  and  not  the  unauthor- 
ized act  of  its  officers  or  agents.  Central 
R.  &>  />.  Co.  V.  Smith,  25  Am.  &•  Eng.  li. 
Cas.  25,  76  Ala.  572,  52  Am.  Rep.  353, 

Plaintiff  was  injured  owing  to  the  mis- 
management of  a  horse-car.  Defendant 
contended  that  even  if  the  jury  found  that 
it  ran  such  horse-cars,  as  it  had  no  fran- 
chise to  do  so  it  could  not  be  liable  to 
the  action.  Held,  that  such  defense  was 
ur.tenable.  Ne7v  York,  I..  E.  &>  IV.  R.  Co. 
V.  Haring,  21  Am.  <S-»  Eng.  R.  Cas.  436,  47 
yV. /.  L.  137. — Following  Hutchinson  7/. 
Western  &  A.  R.  Co.,  6  Heisl<.  (Tenn.)  634. 
It  is  no  defense  to  an  action  of  tort  that 
the  tort  complained  of  resulted  from  an  act 
which  was  ultra  vires.  So,  where  a  corpo- 
ration undertal<es  to  c.irry  passengers,  and 
one  of  them  is  injured  by  its  negligence, 
it  is  immaterial  to  inquire,  in  an  action 
for  damages,  whether  the  corporation  had 
or  had  not.  '  ne  power,  under  its  charter, 
to  carry  pa  I'gcrs.  Griiber  v.  Washington 
&^J.  R.  Co.,  '  Am.  &'  Eng.  R.  Cas.  43S,  92 
.\'.  Car.  i.--r'(>i,L()WEi)  IN  Hussey  7'.  Nor- 
folk Southern  R.  Co.,  98  N.  Car.  34. 


Of  streets,    liability   for,  see   Streets  and 
Highways,  167-175. 


UMPIRE. 

Appointment  of,  and  hearing  before,  see 
.^KnrrRArioN  and  Award,  lO,  11. 

in  expropriation  proceedings,  see  Emi- 

NE.NT  Domain,  12RO. 


UNAUTHORIZED  USE. 
Of  street,  injunction  to  restrain,  see  Streets 

AM)  HlOIIWAYS,  230. 

_  *  Liability  of  corporations  for  injuries  occur- 
ring while  engaged  in  enterprises  in  excess  of 
charter  powers,  see  note,  52  Am.  Rei'.  358. 


UNAVOIDABLE  ACCIDENT. 

As  a  defense,  see  Nkgmgence,  85. 
Burden  of  proof  to  show,  see  Animals,  In- 
juries TO,  515. 
Evidence  of,  see  Animals,  Injiries  to,  403. 

—  to  show,  see  Animals.  Injuries  to,  460. 
Generally,  see  Negligence,  lt>,  40. 

Is  a  defense  to  action  for  injury  in  street 
or  highway,  see  Streets  and  High- 
ways, 373. 

To  children  in  the  street,  see  Children,  In- 
juries to,  61. 

—  trespassers,  see  Trespassers,  Injuries  to, 

65,  66. 

When  excuses  carrier  of  passengers,  see 
Carriage  ok  Passengers,  158. 

Whether  accident  was  unavoidable  a  ques- 
tion of  fact,  sec  Animals,  Injuries 
TO,  550. 


UNCERTAINTY. 

In  contract,  effect  of,  see  Contracts,  40. 

—  description    of   premises    conveyed    for 
right  of  way,  see  E.minent  Do.main,  201. 

in  deed,  effect  of,  sec  Delus,  16. 

—  subscriptions  as  a  defense  to  action  on 

subscription,  sec  Sukscrii-tions  to  Stock, 
171. 

—  verdict,  effect  of,  see  New  Trial,  25. 


UNCOUPLING. 

Contributory  negligence  of  employes  in,  see 
Emi>loy£s,  Injuries  to,  306-422. 


UNDERGROUND   RAILWAYS. 
1.  Statutory  authorization.  —  New 

York  Act  of  1880,  cli.  582,  "providing  for 
excavating  and  tunneling  *  *  *  for  trans- 
portation purposes  within  the  vilhiges  and 
cities  of  this  state,"  authorizes  and  regu- 
lates underground  street  railways.  //;  re 
New  York  Dist.  R.  Co.,  32  Am.  &>  Eng.  R. 
Cas.  202,  107  jV.  v.  42,  14  A'.  E.  Rep.  187, 
II  A'.  Y.  S.  R.  753;  ajfinning  42  Ilun  621, 
4  A'.  1'.  S.  R.  739.  —  Dlstinculshed  in 
Re  Washington  St.,  A.  &  P.  R.  Co..  1 1 5  N.  Y. 
442,  22  N.  E.  Rep.  356,  26  N.  Y.  S.  R.  504. 
New  York  Act  of  18S6,  amending  the  act 
of  1868,  ch.  842,  entitled  "An  act  to  pro- 
vide for  the  transmission  of  letters,  pack- 
ages, and  merchandise  in  the  cities  of  New 
York  and  Brooklyn  *  *  *  by  means  of 
pneumatic  tubes  to  be  constructed  beneath 
the  surface,"  is  in  violation  of  the  slate  Con- 
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stilution,  art  3,  §  18,  forbidding  the  passage 
of  private  or  local  bills  granting  to  any 
corporation  the  right  to  lay  down  railroad 
tracks,  except  upon  conditions  specified,  or 
granting  to  a  private  corporation  any  exclu- 
sive privilege,  immunity,  or  franchise.  Asfor 
v.Arcaiif  A".  Co.,  113  ^V.  1'.  93,  20  A'.  E. 
Kep.  594,  22  X.  Y.  S.  R.  \,2  L.  A'.  A.  789; 
affh-riinii;  4S  ////;/  562,  I  N.  Y.  Siif>p.  174,  16 
i\'.  )'.  N.  A*.  141.  — UroriNC.  In  re  Gilbert  El. 
K.  Co.,  70  N.  Y.  361.— DisTiNGnsiiKi)  in 
Re  Tiiird  .\\e.  R.  Co.,  43  Am.  &  Eng.  R. 
Cas.  222.  121  N'.  V.  536.  24  N.  E.  Rep.  951, 
31  N.  \.  S,  R.  r.93.  —  h'iithy  V.  AVr.'  Yorl: 
^hi\i,/,>  A'.  C(K.  I  X.  )'.  Si//>/>.  304,48  ////// 
()2\,  nil-Ill.,  16  X.  1'.  .S".  A'.  1007,  num.;  af- 
firmed in  22  X.    Y.  S.  R.  I. 

2.  (.'oiist'iit  «>r  silMittiiij^c  <>\viior.s 
and  local  autlioritM's.  —  Under  N,  Y. 
Laws  1880,  ch.  582,  in  order  to  authorize 
the  general  term  to  appoint  commissioners 
to  determine  as  to  the  construction  of  an 
underground  railroad,  the  atlidavit  accom- 
panying ilie  petition  must  show  affirma- 
tively what  application  has  been  made  and 
refused  for  the  consent  of  the  owners  of 
the  property  bounded  on  the  proposed  line, 
and  that  they  were  the  owners  of  at  least 
one  half  in  value  thereof.  An  averment  of 
belief  that  the  consent  cannot  be  obtained 
is  not  suflicient.  /;/  re  Broaikoay  Under- 
ground R.  Co.,  23  Hun  {X.  J'.)  693.— Rkc- 
ONCILED  IN  Re  People's  R.  Co.,  112  N.  Y. 
578,  20  N.  E.  Rep.  367,  21  N.  Y.  S.  R.  496. 

A  railroad  confined  within  the  limits  of  a 
city,  and  proposed  to  be  built  exclusively 
under  the  surface  of  a  street,  is  a  street  rail- 
way within  the  meaning  of  N.  Y.  Const., 
art.  3,  ?  18,  declaring  that  no  law  shall  au- 
thorize the  construction  of  a  street  railroad 
except  upon  the  condition  of  the  consent  of 
the  owners  of  one  half  in  value  of  the  prop- 
erty bounded  on.  and  the  consent  also  of 
the.  local  authorities  having  control  of  the 
street,  or  in  lieu  of  the  consent  of  the  prop- 
erty holders,  in  case  it  cannot  be  obtained, 
the  determination  of  commissioners  ap- 
pointed by  the  court  that  the  road  ought  to 
be  constructed.  In  re  Xi-^v  York  Disf.  R. 
Co.,  32  Am.  &^  Emr.  R.  Cas.  202.  107  A'.  Y. 
42,  14  A^  E.  R,-/>.  "1S7,  II  A'.  Y.  S.  R.  753; 
aflirminji;  42  ////;/  621,  4  X.  Y.  S.  R.  739. — 
<,}UOTF.n  IN  Re  People's  Rapid  Transit  Co., 
34  N.  Y.  S.  R.  595,  10  N.  Y.  Supp.  849. 

As  applicable  to  such  a  road,  therefore, 
the  provision  of  said  act  declaring  that  the 
determination  of  commissioners,  confirmed 


by  the  court,  "  may  be  taken  in  lieu  of  the 
consent  of  said  authorities  "  is  unconstitu- 
tional and  invalid.  In  re  Ne^v  York  Dist. 
R.  Co.,  32  Am.  ^S^»  Eng.  R.  Cas.  202,  107  N. 
Y.  42,  14  X.  E.  Rep.  187, 1 1  N.  Y.  S.  R.  753 , 
affirming  42  Hun  621,  4  A'.   Y.  S.  R.  739. 

The  General  Surface  Act  of  1884,  ch.  252, 
while  permitting  such  an  appointment  of 
commissioners,  is  limited  wholly  to  surface 
roads,  and  so  cannot  be  applied  in  aid  of  an 
underground  street  railroad.  In  re  Xew 
York  Dist.  R.  Co..  32  Aw.  &>  Eng.  R.  Cas. 
202,  ;c7  A'.  ]'.  42,  14  A'.  E.  Rep.  187,  11  A^. 
1'  <S'.  A*.  753  •,  affirming  42  Hun  621,  4  A^ 
Y.  S.  R.  739- 

An  order  was  applied  for,  under  the  act 
of  18S0,  for  the  appointment  of  commis- 
sioners to  determine  whether  an  under- 
ground street  railroad  ought  to  be  built 
without  the  consent  of  the  municipal  au- 
thorities or  the  owners,  which  application 
was  denied.  He/d,  that  an  order  could  not 
be  granted  to  stand  for  the  consent  of  the 
property  owners  alone  ;  that  the  order  must 
have  the  statute  effect  or  none,  and  that,  so 
limited,  it  would  not  be  the  order  which  the 
statute  authorized.  In  re  Xeio  York  Dist. 
R.  Co.,  32  Am.  &•  Eng.  R.  Cas.  202,  107  A'. 
Y.  42,  14  A^.  .^.  Rep.  187,  1 1  X.  Y.  S.  R.  7 S3  ; 
affirming  42  Hun  621,  4  A'.  Y.  S.  R.  739. 

It  seems  that  the  act  of  1880  may  stand  as 
an  authority  for  the  construction  of  an 
underground  street  railroad  upon  condition 
of  the  assent  of  the  city  authorities  and  the 
owners  of  half  the  abutting  values,  reject- 
ing all  the  provisions  for  the  appointment 
of  commissioners  whose  order  shall  be  a 
substitute.  In  re  Xew  York  Dist.  R.  Co., 
32  Am.  &=  Eng.  R.  Cas.  202,  107  A'^  Y.  42, 
14  A'.  E.  Rep.  187, 1 1  A'.  Y.  S.  R.  753 ;  affirm- 
ing 42  Hun  621,  4  N.  Y.  S.  R.  739. 


VNDERTAKINQ. 

On  appeal  in  condemnation  proceedings,  see 
Eminent  Domain,  t)41-}>44. 


UNDISCLOSED  PRINCIPAL. 

Rights  and  liabilities  of,  see  Agency,  44» 


UNDUE  PREFERENCE. 
In  charges,  under  English  acts,  see  Charges, 
01-05. 


UNIFORMITY. 
Of  operation  of  statutes,  see  Statutes,  8. 
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UNILATERAL  CONTRACTS. 
How  con..trued,  see  Contracts,  27. 


UNION. 

Admission  of  states  into,  see  States,  1. 


UNION  DEPOT  COMPANIES. 

Requirements  as  to  lighting  and  warming, 

sec  Si'AiioNs  AND  DicroTS,  105. 
Taxation  of,  see  Taxation,  73. 

1.  Nature  of  the  coiiipaiiy. — A  com- 
pany created  for  the  purpose  of  locating, 
building,  owning,  and  maintaining  a  union 
depot  in  a  city,  and  for  the  purpose  of 
building  tracks  so  as  to  connect  with 
different  railroads  at  the  boundaries  of  the 
city,  is  not  an  ordinary  railroad  corporation 
within  the  meaning  of  Colorado  statutes, 
so  that  it  may  be  charged  with  wrongfully 
usurping  the  privileges  and  franchises  of 
such  a  corporation,  though  its  corporate 
title  be  that  of  a  union  depot  and  railroad 
coni[)any.  People  ex  rel.  v.  Cheeseman,  i6 
Am.  <3^  Eng.  R.  Cas.  400,  7  Co/o.  376,  3  Pitc. 
Rep.  716. 

2.  Construction  niid  effect  of  stat- 
utes.*—Mich.  Union  Depot  Act  of  1S81 
(Act  No.  244)  is  not  unconstitutional  in 
that  it  confers  the  power  of  eminent  do- 
main upon  the  corporations  organized 
under  it,  and  the  title  is  sufficient  to  war- 
rant the  conferring  of  such  power.  Fort 
St.  Union  Depot  Co.  v.  Morton,  47  Am.  &• 
Eng.  R.  Cas.  41,  83  Mt'c/i.  265,47  N.  H^. 
Rtp.  228. 

The  objection  that  section  30  of  the  above 
act  embraces  an  object  not  stated  in  its 
title,  namely,  the  establishment,  mainte- 
nance, and  operation  of  railroads,  inde- 
pendent of  depot  purposes  and  having  no 
connection  therewith,  is  untenable.  Fort 
St,  Union  Depot  Co.  v.  Morton,  47  Am  &^ 
/:;/!,'.  A'.  Cas.  41,  ^t,  Mic/t.  265,47  A.  IV. 
/up.  228. 

Tiiere  is  no  force  in  the  contention  that 
the  above  act  does  not  contemplate  more 
than  one  union  depot  in  each  city  or  village. 
Fort  St.  Union  Depot  Co.  v.  Morton,  47  Am. 
S-  Eng.  R.  Cas.  41,  83  Mic/i.  265,  47  A'.  IV. 
Rip.  228. 

Wagn.  Mo.  St.,  §  67,  provides  that  any 
union  depot  company,  with  the  consent  of 
"the   proper   authorities   of  the  city"    in 

*  Formation  of  union  depots,  see  note,  13 
L.  R   A.  415. 


which  the  depot  is  to  be  constructed,  shall 
have  the  right  to  lay  tracks  and  erect  build- 
ings on  streets,  //e/d,  that  the  phrase 
"  proper  authorities  of  the  city  "  refers  only 
to  those  properly  so  called,  and  does  not 
include  a  county  court.  Union  Depot  Co, 
V.  St.  Louis,  76  Mo.  393 ;  affirming  8  Mo. 
App.  412. 

By  the  proclamation  of  the  policy  of  the 
state  that  all  railroads  entering  a  city  should 
find  a  terminus  at  one  common  centre,  in 
Missouri  Act  of  March  18,  1871,  entitled 
"An  act  authorizing  the  formation  of  union 
depots  and  stations  for  railroads  in  cities 
of  this  state,"  the  state  gav^o,  by  the  strong- 
est and  most  necessary  implication,  the 
means  to  the  accomplishment  of  that  end. 
State  ex  rel.  v.  St.  Louis,  K.  C.  Gs^  N.  R.  Co., 
3  Mo.  App.  180. 

\\.  Coudeniiuitiou  of  land  for.  — 
Where  a  portion  of  a  street  in  a  city  of  the 
first  class  is  vacated  pursuant  to  Kan.  Gen. 
St.  1889,  p.  582,  and  a  lot  abutting  thereon 
is  condemned,  and  the  perpetual  use  there- 
of is  acquired  by  a  union  depot  and  rail- 
road company  for  the  maintenance  of  a 
union  depot,  the  portion  of  the  vacated 
street  situated  in  front  of  the  lot  so  con- 
demned becomes,  as  it  were,  an  accretion 
or  appurtenance  of  the  lot,  and  passes  with 
it  to  the  company.  Challiss  v.  Atchison  U. 
D.  &>  R.  Co.,  45  Kan.  398,  25  Pac.  Rep.  894, 
—Distinguishing  Harris?/.  Elliott,  10 Pet. 
(U.  S.)  25.  Following  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Patch,  28  Kan.  470. 

Under  Mass.  Act  of  1871,  ch.  343,  pro- 
viding for  a  union  depot  in  the  city  of 
Worcester,  the  railroad  commissioners, 
who  are  to  decide  matters  where  the  dif- 
ferent companies  cannot  agree,  have  no 
power  to  authorize  one  of  the  companies  to 
take  and  use  the  lands  of  another,  and  it  is 
their  duty  upon  application  to  fi.x  the  com- 
pensation to  be  paid  to  the  company  whose 
land  is  used.  Worcester  &>  N.  R.  Co.  v. 
Railroad  Com'rs,  118  Mass.  561. — Applied 
IN  Boston  &  M.  R.  Co.  v.  Lowell  &  L.  R. 
Co.,  1 24  Mass.  368. 

But  such  commissioners  have  the  power 
to  order  such  changes  in  the  location  and 
arrangement  of  the  tracks  in  the  vicinity  of 
the  station  as  the  safety  and  convenience 
of  the  public  may  require,  and  they  are  em- 
powered to  authorize  one  company  to  take 
a  portion  of  the  location  of  another,  on  con- 
dition that  the  latter  shall  have  the  right  to 
use  the  track  of  the  former,  subject  to  rea- 
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sonable  regulations  to  be  established  by  the 
commissioners.  Providence  &>  IV.  R.Co,  v. 
Norwich  <S~»  //''.  R.  Co.,  22  Am.  tS-  Eng.  R. 
Cas.  493,  138  Mass.  277. 

The  payment,  by  a  union  depot  company 
organized  under  How.  Mich.  St.  ch.  93,  of 
the  award  of  damages  made  by  the  jury  in 
condemnation  proceedings  instituted  by  the 
company,  upon  the  order  of  the  court  on 
confirming  such  award,  cannot  affect  ih". 
riglit  of  the  company  to  appeal  from  .iiich 
award,  and  to  have  the  question  of  damage 
retried  by  another  jury.  Fort  St.  Union. 
Depot  Co.  V.  Backus,  92  Mich.  33,  52  N.  IV. 
Rep.  790. 

Where  a  statute  gives  to  the  circuit  court 
or  judge  in  vacation  complete  jurisdiction 
over  the  condemnation  of  property  for  a 
union  depot,  and  this  tribunal  secures  juris- 
diction over  a  particular  condemnation  by 
the  filing  of  the  proper  petition  in  court, 
and  tlie  proceedings  show  that  defendant 
was  notified  and  appeared,  the  court  has 
complete  jurisdiction  of  the  subject-matter 
and  the  person,  and  the  judgment,  though 
irregular  and  erroneous,  is  not  void,  and 
therefore  not  subject  to  collateral  attack. 
Union  Depot  Co.  v.  Frederick,  57  Am.  <S^ 
Eng.  R.  Cas.  656,  117  Mo.  138,  21  5.  IV. 
Rep.  1 1 18. 

Where  defendant  in  such  proceedings 
has  twice  appeared  by  an  attorney  before 
the  court,  the  court  has  jurisdiction  over 
him  as  much  as  if  he  had  been  correctly 
served  with  process.  Union  Depot  Co.  v. 
Frederick,  57  Am.  &>  Eng.  R.  Cas.  656,  117 
Mo.  138,  21  S.  IV.  Rep.  1 1 18, 

4.  Ri{>:1it  of  rnili'onilK  to  siibi^icribe 
for  stock  ill.  —  The  objact  of  plaintiff's 
incorporation  is  considered  to  be  the  com- 
bining in  this  corporate  organization  of  all 
the  railroad  companies  whose  roads  enter 
or  may  enter  the  city  of  St.  Paul,  for  the 
purpose  of  providing  and  maintaining  depot 
and  other  railroad  facilities  for  the  common 
benefit  of  all  such  railroad  companies  and  of 
the  public.  In  view  of  this  purpose,  and 
construing  the  provisions  of  its  charter — 
hetd,  that  railroad  companies  entering  the 
city  since  this  corporate  organization  are 
entitled,  for  the  purpose  of  becoming  mem- 
bers of  the  corporation,  and  sharing  in  and 
contributing  to  the  benefits  of  the  organiza- 
tion, to  subscribe  for  and  purchase  a  proper 
proportion  of  its  stock  at  its  par  value. 
St.  Paul  Union  Depot  Co.  v.  Minnesota  &* 
N.  W.  R.  Co.,  50  Am.  6-  Eng.  R.  Cas.  55, 


47  Minn.  1 54,  49  N.  IV.  Rep.  646.— REAF- 
FIRMING State  V.  St.  Paul  Union  Depot  Co., 
42  Minn.  142. 

If  necessary  for  this  purpose,  and  for  a 
proper  apportionment  of  the  stock,  the  ex- 
isting members  may  be  required  to  surren- 
der or  sell  a  part  of  the  stock  held  by  them. 
St.  Paul  Union  Depot  Co.  v.  Minnesota  &^ 
y.  IV.  R.  Co.,  50  Am.  &•  Eng.  R.  Cas.  55, 
Minn.  1 54,  49  A'.   IV.  Rep.  646. 

.  r    Contracts  for  joint  use  of.  —  Six 

!■•  d  companies  whose  lines  terminated 
at  u  city,  and  another  company  whose  line 
ran  through  the  city,  made  a  contract 
with  a  ur.io"  depot  company  whereby  each 
of  rt..i  1  coiiif.  tiiies  ,ngreed  to  use  such  depot, 
and  to  pay  :\b  lent  therefor  one  seventh  of 
the  expenses  of  operating  the  depot  and 
one  seventh  of  the  interest  on  the  cost  of 
the  depot.  The  contract  further  provided 
that  any  rents  received  by  the  depot  com- 
pany from  other  roads  should  be  credited 
upon  the  rent  reserved  in  the  contract. 
One  of  the  parties  to  the  contract,  whose 
road  terminated  at  the  city,  extended  its 
line  through  the  city  by  purchasing  the 
line  of  another  company  not  a  party  to  the 
contract,  and  which  had  been  paying  rent  to 
the  depot  company  for  the  temporary  use 
of  the  depot.  Held,  that  said  purchasing 
company  was  entitled  to  use  the  depot  for  its 
original  and  its  purchased  line  upon  pay- 
ment only  of  the  rental  imposed  on  it  by 
the  contract.  Union  Depot  Co.  v.  Chicago, 
K.  &^  N.  R.  Co.,  56  Am.  &>  Eng.  R.  Cas. 
245,  113  Mo.  213,  20  S.  W.  Rep.  792. 

Under  the  agreement  between  the  com- 
pany and  the  purchased  line,  the  latter  had 
only  a  temporary  right  to  use  the  depot,  and 
not  a  lease  from  year  to  year.  Union  Depot 
Co.  v.  Chicago,  K.  &>  N.  R.  Co.,  56  Am.  &> 
Eng.  R.  Cas.  245,  113  Jlfo.  213,  20  5.  IV. 
Rep.  792. 

O.  Convoyaiiccs  for  depot  purposes 
—  Reservations.  —  A  railroad  company 
conveyed  to  a  depot  company  a  site  for  a 
union  passenger  depot.  The  deed  of  con- 
veyance contained  a  provision  that  the  rail- 
road company  should  have  the  perpetual 
and  exclusive  use  and  control  of  the  three 
most  northerly  tracks  in  said  depot  for  its 
own  business  and  the  business  of  such  other 
railroad  companies  as  it  was  then,  or  should 
at  any  time  thereafter  be,  under  obligation 
to  furnish  or  provide  with  passenger  depot 
accommodations.  Held:  (i)  that  the  grantor 
railroad  company  was  entitled  to  the  use  of 
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these  three  tracks,  not  merely  for  the  busi- 
ness of  thos*^  companies  to  whom  it  was  at 
the  time  of  the  execution  of  the  deed  under 
obligation."  to  furnish  depot  accommoda- 
tions, but  also  for  that  of  any  other  compa- 
nies witli  which  it  might  thereafter  contract 
to  furnish  such  accommodations ;  (2)  that 
tlie  reservation  covered  not  only  the  right  to 
run  trains  in  and  out  of  the  depot  upon 
the  three  tracks,  but  also  the  right  to  gen- 
eral depot  accommodations  ;  (3)  that  such  a 
construction  was  neither  repugnant  to  the 
grant,  nor  in  conflict  with  public  policy,  nor 
prejudicial  to  the  interest  of  the  union  depot 
company.  S(.  Paul  Union  Depot  Co.  v.  St, 
Paul,  M.  S^  M.  A'.  Co.,  26  Am.  &>  Eng.  A\ 
Cas.  567,  35  Minn.  320,  29  A'.  W.  Rep.  140. 
A  deed  of  conveyance  from  a  railway 
company  to  a  union  depot  company,  and  a 
lease  from  the  latter  company  to  the  former, 
considered  and  construed  with  reference  to 
the  rights  of  the  first-named  corporation  to 
the  exclusive  use  and  occupation  of  certain 
specified  railway  tracks  and  adjoining  plat- 
forms in  the  train  house,  or  annex  to  a 
depot  building.  St.  Paul,  M.  <S-  M.  R.  Co. 
V.  St.  Paul  Union  Depot  Co.,  44  Minn.  3251 
46  N.  U\  Rep.  566. 

7.  Rules  and  their  ciiforceiiieiit. 
—Defendant  depot  company  had  a  rule  re- 
quiring persons  passing  through  its  gates, 
for  the  purpose  of  taking  trains,  to  exhibit 
their  tickets  to  the  gatekeeper,  and  have 
them  punched  by  him  ;  also  one  providing 
that  no  passenger  should  be  allowed  to  board 
a  train  that  was  in  motion.  /Tt-W,  that  the 
rules  were  reasonable,  and  that  all  persons 
intending  to  take  trains,  and  knowing  of 
the  rules,  and  having  a  reasonable  oppor- 
tunity to  comply  with  them,  were  bound  to 
do  SI).  Dickennan  v.  St.  Paul  Union  Depot 
Co.,  45  Am.  (S~»  Eng.  R.  Cas.  596,  44  Minn. 
433.  46  -V.  W.  Rep.  907. 

Defendant  had  a  right  to  enforce  its  rules 
or  prevent  a  violation  of  thcin,  and  to  em- 
ploy such  force  as  might  be  necessary  for 
that  purpose,  and  might  seize  hold  of  and 
detain  passengers  so  far  as  necessary  to 
prevent  their  boarding  trains  in  motion. 
Dickcrman  v.   St.    Paul  Union  Depot  Co., 

45  Am.  &>  Eng.  R.  Cas.  596,  44  Minn.  433, 

46  N.  IV.  Rep.  907. 

8.  Neglitfciice  of— Liability  of  rail- 
road cniiipaiiy.  — Where  a  company  re- 
ceives and  delivers  its  baggage  in  a  city  at 
a  union  depot  that  belongs  to  a  separate 
company,  the  railroad  company  is  liable  for 


the  loss  of  the  baggage  through  the  negli- 
gence  of  the  depot  company  as  its  agent. 
Jacobs  v.  Tutt,  33  Fed.  Rep.  412. 

A  company  delivered  baggage  to  a  union 
depot  company,  and  the  evidence  showed 
that  it  was  usually  two  hours  before  bag- 
gage could  be  delivered  by  such  company 
to  the  owner,  and  that  during  that  time  the 
baggage  in  question  was  lost.  Held,  that 
the  railroad  company  was  liable  as  a  carrier, 
though  the  baggage  was  not  called  for  until 
the  next  day.  Jacobs  v.  Tutt,  33  Fed.  Rep, 
412,  —  Following  Lin  v.  Terre  Haute  & 
I.  R.  Co.,  10  Mo.  A  pp.  132. 

O.  Liability  of  coiiipauy  Ibr  assaults 
by  servant  of  tenant.— It  appeared,  by  a 
complaint  and  a  stipulation,  that  defendant 
corporation  was  organized  for  the  express 
purpose  of  furnishing  depot  and  station- 
house  accommodations  at  a  ^ity  for  the 
use  of  such  railway  corporations  as  entered 
into  contract  with  it.  It  leased  a  room  in 
its  depot  building  to  a  tenant  who  carried 
on  the  business  of  storing  for  hire  the  par- 
cels and  light  baggage  of  travelers.  Plain- 
tiff arrived  at  said  depot  as  a  passenger, 
and  proceeded  to  said  room  for  the  pur- 
pose of  temporarily  storing  his  valise,  and 
was  there  wilfully  and  maliciously  assaulted 
and  beaten  by  an  employe  of  defendant's 
tenant.  It  was  further  charged  that  this 
employe  was  a  man  of  savage  and  vicious 
propensities,  who  had  frequently,  during  the 
six  years  of  his  employment  there,  attacked 
and  beaten  persons  who  were  lawfully  upon 
the  premises,  which  was  well  known  to 
defendant  corporation  at  the  time  of  the 
attack  upon  plaintiff.  Held,  that  the  com- 
plaint, in  connection  with  the  stipulation, 
st.ited  a  good  cause  of  action.  Deun  v.  St. 
Paid  Union  Depot  Co.,  39  Am.  &»  Eng.  R. 
Cas.  360,  41  Minn.  360,  5  L.  R.  A.  442, 43  .V. 
U\  Rep.  54. — Appkovinc;  McCord  r/.  West- 
ern Union  Tel.  Co.,  39  Minn.  181,  39  N.  W. 
Rep.  315.  Reviewing  Ahlbeck  v.  St.  Paul, 
M.  &  M.  R.  Co.,  39  Minn.  424,  40  N.  W. 
Rep.  364. — See  also  Indianapolis  Union  R. 
Co.  v.  Cooper,  6  Ind.  App.  202. 


UNION  PACIFIC  R.  CO. 

Federal  grants  to,  see  Land  Grants,  03-95. 
Transfer  of  franchise  of,  to  Central  Pacific 
R.  Co.,  see  Central  Pacific  R.  Co.,  5. 

1.  Construetion  of  inoorporatingr 
act,  generally. — The  Act  of  Congress  of 
July  I,  1862  (12  St.  at  L.  489)^  incorporat- 
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ing  the  above  company  and  pledging  the 
support  of  the  government,  embodies  in 
itself  botli  a  charter  and  a  compact.  Those 
provisions  which  bind  the  government  to 
do  SDmetiiing,  anfl  cast  distinct  obligations 
upon  it,  and  make  it  take  a  financial  part  in 
the  enterprise,  are  something  distinct  from 
a  charter,  and  are  to  be  diflerently  con- 
strued. Union  l\ic.  R.  Co.  v.  United  States, 
lo  C7.  (/  CI.  548. 

Tlie  al)ove  statute  provides  that  the  de- 
fendants shall  loan  their  bonds  to  aid  in 
the  construction  (jf  the  road,  upon  con- 
dition that  the  "company  shall  pay  said 
bonds  at  maturity"  and  trans[)ort  the  mails 
aiui  military  and  other  supplies  of  tiie  de- 
fendants at  ordinary  rates,  and  tiiat  "all 
com[HMisation  f(jr  services  rendered  for  the 
government  shall  be  applied  to  the  pay- 
ment of  said  bonds  and  interest  until  the 
whole  amount  is  fully  paid,"  and  that  "five 
ftr  centum  of  the  net  earnings  of  said  road 
shall  also  be  annually  applied  to  the  pay- 
ment thereof,"  and  prescribes  by  its  terms 
a  specific  mode  of  payment  prior  to  the 
maturity  of  the  bonds.  If  the  means  thus 
designated  exceed  the  advances  for  interest 
on  the  bonds,  the  loss  ad  interim  will  be  the 
company's;  if  they  fali  short,  it  will  be  the 
defendants'.  And  the  defendants  having  the 
option  of  augmer.ting  the  supply  from  these 
sources  by  increasing  the  employment  to  be 
furnished  by  them  to  the  company,  the  in- 
jury which  they  suffer  is,  in  contemplation 
of  law,  of  tiieir  own  choosing.  Union  Pac. 
I\\  Co.  V.  United  States,  10  Ct.  of  CI.  548. 

2.  a.>*  to  status  o/'  constituent 

ooniimnics.— The  Act  of  Congress  of  July 
I,  1862,  chartering  the  company,  incorpo- 
rated into  that  company  several  state  rail- 
way corporations,  wliich  were  authorized  to 
coiistnici  branches,  and  to  receive  aid  from 
the  United  States.  Held,  that  they  were  all 
subject  to  the  terms  and  conditions  im- 
posed by  the  act  of  congress.  Western 
Union  Tel  Co.  v.  Union  Pac.  R.  Co.,  \  Mc- 
Crary  (U.  S.)  418,  3  Fed.  Rep.  i. 

'^"'y  the  above  act  and  by  its  amendments 
large  subsidies  were  bestowed  upon  the 
companies  building  the  branches,  as  well  as 
upon  the  company  which  was  to  build  the 
main  line.  Held,  that  l»y  accepting  the 
terms  of  the  acts  of  congress,  and  receiving 
its  benefits,  each  one  of  the  corporations  be- 
came subject  to  all  the  terms  and  conditions 
imposed  by  the  acts  of  coi,gress,  and  that 
neither  it  nor  its  successors  could  enter  into 


a  contract  unauthorized  thereby,  anytl^ing 
in  the  original  state  charter  to  the  contrary 
notwithstanding.  Western  Union  Tel.  Co. 
V.  Union  Pac.  R.  Co.,  i  McCrary  {U.  S.) 
418,  3  Fed.  Rep.  i. 

;i. as  respects  the  eastern  tcr- 

iniii'.iN.  —  Under  the  Act  of  Congress  of 
1862.  §  14,  providing  that  the  company  "is 
hereby  authorized  and  required  to  construct 
a  single  line  of  railroad  and  telegraph  from 
a  point  on  the  western  boundary  of  the  state 
of  Iowa  "  westward,  the  bridge  of  the  com- 
pany and  its  track  thereon  over  the  Mis- 
souri river  between  Council  Hlutfs,  la.,  and 
Omaha,  Neb.,  is  a  part  of  its  line  of  road, 
and  it  is  tiie  duty  of  the  road  to  operate  its 
trains  to  and  from  Council  Bluffs,  which 
duty  may  be  enforced  by  mandamus.  Union 
Pac.  R.  Co.  V.  Hall,  91  U.  S.  343. — Ap- 
proved IN  Illinois  C.  R.  Co.  v.  People,  143 
III.  434;  McCann  v.  South  Nashville  St.  R. 
Co.,  2  Tenn.  Ch.  773.  Quoted  ix  Re  Hron- 
son,  I  Out.  415.  Revikwed  in  People  v. 
New  York  C.  &  H.  R.  R.  Co.,  9  Am.  cS: 
Eng.  R.  Cas.  i,  28  Hun  (N.  Y.)543;  Hughes 
V.  Northern  Pac.  R.  Co.,  9  Sawy.  (U.  S.) 
313,  18  Fed.  Rep.  106. 

The  charter  f)f  the  company  (12  St.  at 
L.  489,  §  12)  required  its  Iowa  branch  to 
be  constructed  westward  from  a  point  on 
the  western  boundary  of  the  state  of  Iowa 
to  be  fixed  by  the  president  of  the  United 
States.  Held,  on  a  consideration  of  various 
provisions  of  the  charter,  that  the  eastern 
terminus  of  said  branch  was  on  the  Iowa 
shore  of  the  Missouri  river,  and  not  on  the 
Nebraska  shore,  nor  at  a  point  "on  the 
middle  of  the  main  channel "  of  the  river, 
although  that  was  tne  legal  western  bound- 
ary of  the  state  of  Iowa.  United  States 
ex  rel.  v.  Union  Pac.  R,  Co.,  4  Dill.  (U. 
S.)  479. 

A  peremptory  mandamus  was  granted  to 
compel  the  company  to  operate  its  road  over 
the  bridge  in  the  same  general  manner  that 
it  operates  the  other  portions  of  its  road, 
and  the  device  of  a  separate  transfer  over 
the  bridge  by  local  trains — Iteld,  to  be  in  vio- 
lation of  the  duty  of  the  company  to  the 
public.  United  States  ex  rel.  v.  Union  Pac. 
R.Cc,  4  Dill.  (U.  S.)  479.— Approved  iiV 
Illinois  C.  R.  Co.  v.  People,  143  III.  434. 

4.  Sinkiii(;'-fun<l  aot— Amendments 
of  charter. -Act  of  Congress  of  May  7, 
1S78,  amending  the  act  of  1862  chartering 
the  road,  and  the  Act  of  July  2,  1864,  's 
constitutional,  in  so  far  as  it  establishes 
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in  the  treasury  of  the  United  States  a  sink- 
iiP4  fund,  by  retaininji;  com x'lisation  rtue  to 
die  company  for  services  rendered  to  the 
j^overnment,  one  half  tliereof  to  be  ap- 
piied  to  the  interest  on  the  bonds  issued 
lo  tlie  company,  and  the  other  half  applied 
to  a  sinking  fund  to  meet  the  principal. 
I'nion  Pac.   A\    Co.    v.    United  States,  99 


r 


700. 


livery  i)ossible  presumption  is  in  favor  of 
ilu;  validity  of  the  statute,  and  this  con- 
tinues until  the  contrary  is  shown  beyond 
;i  leasonaiile  doubt;  and  the  supreme  court 
will  not  declare  an  act  of  coiij^ress  void, 
cxcci)t  in  a  very  clear  case.  Union  Pac.  K. 
Lo.  V.  United  Stiites,  99  U.  S.  700. 

The  United  States  cannot,  any  more  than 
a  state,  interfere  with  private  riylits,  except 
for  lcp;itiinatc  govern niental  purposes.  They 
arc  not  included  within  tlie  constitutional 
provision  which  prevents  states  from  pass- 
ing' laws  impairing  the  obligation  of  con- 
tracts, but,  equally  with  the  states,  the 
United  States  are  prohibited  from  dcpriv- 
int;  persons  or  corporations  of  property 
without  due  process  of  law.  But  under  the 
power  reserved  in  the  act  of  1864,  "that 
congress  may  at  any  time  alter,  amend,  and 
ie|)eal  this  act,"  the  establishment  of  said 
sinking  fund  does  not  violate  any  previous 
contract  with  the  company  or  the  state  cor- 
porations composing  it.  Union  Pac.  R.  Co. 
v.  United  States,  99  U.  S.  700. 

The  establishment  of  the  fund  is  a  reason- 
able regulation  of  the  administration  of  the 
affairs  of  the  companies,  promotive  alike  of 
the  interests  of  the  public  and  of  the  cor- 
porators, and  is  warranted,  under  the  au- 
thority which  congress  has,  by  way  of 
amendment,  to  change  or  modify  the  rights, 
privileges,  and  immunities  granted  by  it. 
Union  /'tic.  R,  Co.  v.  United  States,  99  U. 
S.  700. 

Neither  the  debt  of  the  company,  nor  that 
of  the  Central  Pacific  railroad  company,  to 
the  United  States,  is  paid  by  depositing  and 
investing  the  sinking  fund  in  the  manner 
prescribed  in  the  Act  of  Congress  of  May 
7.  1878.  Retaining  in  the  fund  one  half 
of  the  earnings  for  services  rendered  to 
the  government  by  those  companies  respect- 
ively, which  by  the  Act  of  July  2,  1864,  was 
to  be  paid  to  them,  does  not  release  the 
government  from  such  payment.  Although 
kept  in  the  treasury,  the  fund  is  owned  by 
them,  and  thev  will  be  entitled  to  the  securi- 
ties whereof  it  consists  which  remain  un- 


disposed of  when  the  debt  chargeable  upon 
it  shall  be  paid.  Under  the  circumstances, 
such  retaining  is,  in  law,  a  payment  to  them. 
Union  Pac.  R.  Co.  v.  Unitei'  States,  99  U. 
S,  700. 

The  annual  payment  into  the  sinking  fund 
prescribed  by  theThurman  Act,  §  4,  adds  to 
the  five  per  cent,  of  net  earnings  prescribed 
by  the  act  of  1 862  so  much  of  $850,000  as  will 
make  five  per  cent.,  and  with  the  compen- 
sation for  services  performed  for  the  gov- 
ernment an  amount  equal  to  twenty-five  per 
cent,  of  the  net  earnings  of  tlie  road,  and 
no  more.  Union  Pac.  R.  Co.  v.  United 
States,  20  67.  0/  CI.  70. 

o.  Coiisti'iictioii  of  Act  of  March  i), 
187<'i. — The  Act  of  Congress  of  March  3, 
1873  (17  St.  at  L.  509),  requiring  the  attor- 
ney-general to  bring  a  suit  in  equity  against 
the  company  and  others,  was  not  intended  to 
change  the  substantial  rights  of  the  parties 
to  the  suit,  but  was  intended  to  provide  a 
specific  mode  of  procedure  which,  by  re- 
moving restrictions  on  the  jurisdiction, 
processes,  and  pleading  in  other  cases,  would 
give  a  larger  scope  to  the  action  of  the 
circuit  court,  and  a  more  economical  and 
efficient  remedy  than  existed  before,  and  is 
a  valid  and  constitutional  exercise  of  legis- 
lative power.  United  States  v.  Union  Pac. 
R.  Co.,  98  U.  S.  569. 

The  authority  to  serve  process  without  the 
territorial  limits  of  the  district  in  which  the 
suit  should  be  brought,  and  to  mingle  in  one 
bill  parties  and  subjectsof  controversy  which 
would  be  multifarious  in  an  ordinary  suit,  is 
a  regulation  of  practice  and  procedure  in 
regard  to  rules  founded  on  convenience 
within  legislative  control.  United  States  v. 
Union  Pac.  R.  Co.,  98  U.  S.  569. 

The  bill  in  this  case  was  dismissed  on  de- 
murrer in  the  court  below,  and  its  sufficiency 
must  be  determined  in  the  supreme  court 
by  the  provisions  of  the  act  under  which  it 
was  brought ;  for  it  cannot  be  supposed  that 
congress,  in  laying  down  in  specific  terms 
the  subject-matter  of  the  suit  and  granting 
enlarged  and  peculiar  powers  to  the  court, 
intended  that  any  other  matter  should  be 
tried  in  that  case.  This  is  confirmed  by  the 
fact  that  the  same  statute  provided  other 
remedies  for  other  subjects  of  controversy 
with  the  railroad  company,  and  an  effectual 
means  of  investigating  all  its  affairs.  United 
States  V.  Union  Pac.  R.  Co.,  98  U.  S.  569. 

The  statute  in  this  case  authorizes  a  money 
decree  in  favor  of  the  company  for  money 
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due  for  capital  stock,  for  money  or  property 
received  from  it  on  fraudulent  contracts, 
or  for  money  or  property  whirii  ougiii  in 
equity  to  belong  to  the  company ;  and  it 
authorizes  a  decree  in  favor  of  the  United 
States  or  the  company  for  money,  bonds,  or 
lands  wronjjfully  received  from  the  United 
Slates,  which  ought  in  equity  to  be  paid  or 
accounted  for.  Uiiitnl  Stales  v.  Union  Pac. 
R.  Co.,  98  I/.  S.  569. 

There  can,  under  this  statute,  therefore, 
be  no  recovery  except  in  favor  of  the  cor- 
poration or  the  United  States,  and  none  but 
such  as  was  authorized  by  the  principles  of 
equity  before  the  statutewas  enacted.  United 
States  V.  Union  Pac.  A'.  Co.,  98  U.  S.  569. 

The  company,  which  might  by  a  cross-bill 
have  availed  itself  of  the  act,  refuses  to  do 
so  and  demurs  to  the  bill,  thereby  resisting 
any  relief  in  its  favor  in  this  suit,  and  it 
is  conformable  neither  to  the  principles  of 
equity  nor  of  the  common  law  to  render 
judgment  in  favor  of  a  competent  party  who 
asserts  no  claim,  denies  the  right  to  relief, 
and  refuses  to  proceed  in  the  case.  There 
can,  therefore,  be  no  recovery  in  this  suit  in 
favor  of  the  company.  United  States  v. 
Union  Pac.  R.  Co.,  98  U.  S.  569. 

Though  the  bill  sets  up  many  fraudulent 
transactions  on  the  part  of  the  directors  and 
some  of  the  stockholders  of  the  company, 
for  which  innocent  stockholders  would  be 
entitled  to  relief,  these  latter  are  not  parties 
to  this  suit,  and  neither  the  frame  of  the  bill 
nor  the  provisions  of  the  statute  authorize 
any  relief  or  recovery  in  their  favor.  United 
States  V.  Union  Pac.  R.  Co.,  98  U.  S.  569. 

The  United  States  has  two  distinct  rela- 
tions to  the  company  ;  namely,  the  legisla- 
tive and  visitatorial  power  of  a  government 
creating  the  corporation,  and  the  relation 
growing  out  of  the  contract  found  in  the 
charter  and  its  amendment.  United  States 
V.  Union  Par.  R.  Co.,  98  U.  S.  569. 

This  bill  exhibits  no  right  to  relief  on  the 
part  of  the  United  States  founded  on  the 
charter  contract.  The  company  has  con- 
structed its  road  to  completion,  keeping  it  in 
running  order,  and  carries  for  the  govern- 
ment all  that  is  required  of  it.  It  owes  to 
the  government  nothing  that  is  due,  and  the 
government  has  the  security  which  by  law  is 
provided.  Nor  does  the  bill  show  anything 
which  authorizes  the  United  States  as  the 
depositary  of  a  trust,  public  or  private,  to 
sustain  this  suit.  United  States  v.  Union 
Pac.  R.  Co.,  98  U.  S.  569. 


This  interference  by  the  attorney-general 
with  corporations  on  the  ground  of  such  a 
trust  in  the  government  is  limited  to  two 
classes  of  cases:  (1)  religious,  charitable, 
municipal,  or  other  corporations  whose  func- 
tions are  solely  public  and  whose  managers 
have  destroyed  the  fund  or  are  putting  it  to 
improper  uses,  or  otherwise  abusing  their 
functions;  (2)  other  corporations  which  are 
exercising  powers  beyond  those  to  which 
they  are  limited  by  the  law  of  their  organi- 
zation. The  present  c;'se  belongs  to  neither 
of  these  classes.  United  States  v.  Union 
Par.  R.  Co.,  98  U.  S.  569. 

O.  Kft<M't  oCcliartcr  prnvisioiiN  upon 
stafe  control.  —  The  right  of  way  of  the 
company  is  not  exempt  from  the  operation 
of  a  state  law  respecting  the  crossing  and 
connecting  of  railroads,  and  the  condemna- 
tion of  property  for  those  purposes,  because 
the  company's  chatter  was  derived  from  the 
United  States.  Union  Pac.  R.  Co.  v.  Tur- 
lington &^  M.  R.  R.  Co.,  3  Fed.  Rep.  106,  i 
McCrary  {U,  S.)  452.— FoM.owiNO  Union 
Pac.  R.  Co.  V.  Peniston,  18  Wall.  (U.  S.)  5. 

The  provision  in  the  Act  of  Congress  of 
July  I,  1862,  §  15,  that  "any  other  railroads 
now  incorporated,  or  hereafter  to  be  incor- 
porjited,  shall  have  the  right  to  connect  tlieir 
road  with  the  road  and  branches  provided 
for  by  this  act,  in  such  places  and  upon  such 
just  and  equitable  terms  as  the  president  of 
the  United  States  may  prescribe,"  does  not 
deprive  a  state  of  the  right  of  eminent  do- 
main over  the  company's  right  of  way,  or  of 
the  right  to  control  the  railway  with  respect 
to  the  crossing  and  connecting  of  railroads. 
Union  Pac.  R.  Co.  v.  Leavenworth,  N.  &*  S. 
R.  Co.,  29  Fed.  Rep  728. 

7.  Stato  taxation  of  proportj'.  — 
The  property  of  the  railroad,  a  corporation 
created  by  congress,  is  taxable  by  the  states, 
though  always  liable  to  be  employed  as  an 
agency  of  the  United  States,  and  actually 
employed,  to  a  limited  extent,  in  the  gov- 
ernment service,  both  military  and  postal. 
Union  Pac.  R.  Co.  v.  Peniston,  18  Wall 
{U.  S.)  5,  6  Am.  Ry.  Re/).  369.— APPLIED  LN 
Pullman  Palace  Car  Co.  i'.  Twombly,  29 
Fed.  Rep.  658.  Distinguished  in  Cali- 
fornia V.  Central  Pac.  R.  Co.,  33  Am.  & 
Eng.  R.  Cas.  451,  127  U.  S.  i  ;  San  Benito 
County  V.  Southern  Pac.  R.  Co.,  37  Ana.  & 
Eng.  R.  Cas.  374,  77  Cal.  518,  19  Pac.  Rep. 
827.  Foi.i.owF,n  IN  Union  Pac.  R.  Co.  v. 
Burlington  &  M.  R.  R.  Co.,  3  Fed.  Rep.  106, 
I    McCrary  (U.  S.)  452 ;  State  v.  Central 
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Pac.  R.  Co.,  lo  Ncv.  47.— QutriED  in  Wis- 
consin C,  R.  Co.  V.  Taylor  County,  i  Am. 
&  Eiijj.  R.  Cas.  532.  52  Wis.  37. 
K.  It«(;iilntiuii  of  telogrupli  lines.— 

Under  its  original  charter,  the  company  is 
wiilioiit  authority  to  alienate  its  telegraph 
franchise  or  any  property  necessary  to  the 
performance  by  it  of  the  duties  imposed 
hy  law.  IVtsfern  Union  Tel.  Co.  v.  Union 
i\u-.  A'.  Co..  3  Fed.  Rep.  1,  i  McCrary(U.  S.) 
418.  ll'esitrn  Union  Tel.  Co.  v.  Union  Pac. 
A'.  Co.,  3  Fed:-  Rep.  721,  i  McCrary  581. 
Athxntic  &^  I'.  Tel.  Co.  v.  Union  Pac.  A'. 
ti'.,  I  l-'ed.  Rep.  745,  I  McCrary  541. 

Hut  under  the  Act  of  Congress  of  July  2, 
iSf)4,  S  4,  the  company  is  authorized  to 
transfer  to  the  United  Stales  telegraph 
(oinpimy  tlie  rij^lit  to  construct  and  operate 
tile  telegraph  line  required  of  the  railroad 
company ;  and  the  same  may  be  constructed 
and  operated  by  the  successor  of  said  tele- 
j;rai)li  company.  Western  Union  Tel.  Co.  v. 
Uiiioit  Pac.  R.  Co.,  3  I\d.  Rep.  I,  i  AlcCrary 
41S,  Western  Union  Tel.  Co.  v.  Union  Pac, 
R.  Co.,  3  Fed.  Rep.  721,  i  McCrary  581. 

Under  the  Act  of  Congress  of  1862  the 
company  was  required  to  construct  a  telc- 
gra|)li  line  along  its  railroad,  and  to  give 
to  the  }.;ovcrnment  preference  in  its  use  "at 
fair  and  reasonable  rates  of  compensation, 
not  to  exceed  the  amounts  paid  by  private 
parties  for  the  same  kind  of  service."  After- 
wards it  was  provided  that  the  rate  should  be 
fixed  by  the  postmaster-general,  and  the 
company  was  authorized  to  lease  its  line, 
the  operators  along  the  road  to  act  for  both 
the  railway  company  and  the  telegraph 
company.  Held,  that  government  messages 
were  to  be  paid  for  at  rates  fixed  by  the 
postmaster-general  for  the  entire  distance, 
though  they  might  have  been  transmitted 
part  of  the  way  at  commercial  rates,  if  the 
sender  had  required  it.  Un'ted  States  v. 
U}tion  Pac.  R.  Co.,  ^s  f^'<i-  ^V/).  221. 

0.  Right  to  sue  and  l)e  sued. — 
Under  the  act  of  congress  (12  St.  at  L. 
490)  creating  the  company,  and  providing 
that  it  "by  that  name  shall  have  per- 
petual succession,  and  shall  be  able  to  sue 
and  be  sued,  plead  and  be  impleaded,  de- 
fend and  be  defended,  in  all  courts  of  law 
and  equity,"  it  is  capable  of  suing  and  being 
sued  in  the  federal  courts  which  have  juris- 
diction of  the  same  class  of  actions  between 
other  parties.  Smith  v.  Union  Pac.  li.  Co., 
2 Dill.  (U.  5.)  278.  Baumans.  Union  Pac. 
i<  Co.,  I  Dill.  {U.S.)  167, 


The  capacity  of  the  eastern  division  of 
the  company  for  suing  and  being  sued  was 
not  enlarged  by  the  act  of  congress  incor- 
porating the  company.  Lathrop  v.  Union 
Pac.  R.  Co.,  I  MacArth.  {D.  C.)  234. 

The  act  of  congress  incorporating  the 
company,  and  ai  r  orizing  it  to  sue  and  be 
sued  in  any  court  of  law  or  equity  within 
the  United  States,  and  extending  aid  to  it 
and  to  all  other  companies  which  might 
accept  certain  terms  and  conditions  recited 
in  the  statute,  docs  not  also  render  such 
other  companies  as  accept  the  benefit  of  the 
statute  liable  to  be  sued  in  the  same  manner. 
Lathrop  v.  Union  Pac,  R.  Co.,  y  D.  C.  ill. 

10.  Application  of  earnings  to 
payment  of  government  bonds.— The 
government  bonds  issued  to  the  company 
were  declared  to  be  a  first  lien  on  the  road 
and  property;  the  act  of  1864  authorized 
the  company  to  issue  an  equal  amount  of 
the  first  mortgage  bonds,  to  have  priority 
over  the  government  bonds.  Jfeld,  that 
this  priority  authorized  the  payment  of  the 
interest  accruing  on  these  first  mortgage 
bonds  out  of  the  net  earnings  of  the  road,  in 
preference  to  the  five  per  centum  payable  to 
the  government,  which  is  only  demandable 
out  (jf  the  excess  in  each  year.  Union  Pac. 
R.  Co.  V.  United  States,  99  U.  S.  402. — Fol- 
lowed IN  United  States  v.  Sioux  City  &  P. 
R.  Co.,  99  U.  S.  491. 

Under  the  Act  of  Congress  of  July  i, 
1862  (12  St.  at  L.  489),  the  United  States 
may  recover  in  an  action  at  law  of  the 
companies  receiving  its  bonds,  until  such 
bonds  and  interest  are  1  aiil,  five  per  cent,  of 
the  net  income  earned  after  the  completion 
of  the  roads.  United  States  v.  Kansas  Pac. 
R.  Co..  ^Dill.(U.  S.)  367. 

For  a  valuable  service  rendered,  a  present 
debt  accrues  unless  the  parties  have  ex- 
pressly provided  that  payment  shall  be 
deferred  or  appropriated  to  a  particular  pur- 
pose. Therefore,  when  the  Act  of  July  2, 
1864  (13  St.  at  L.  358),  provides  that  only 
half  of  the  earnings  of  the  railroad  shall  be 
retained  and  applied  to  the  payment  of  cer- 
tain bonds,  the  company  will  have  a  good 
cause  of  action  for  the  remainder  of  its 
earnings;  and  any  demand  of  the  govern- 
ment for  interest  advanced  on  the  bonds 
must  be  asserted  by  a  counterclaim  in  the 
nature  of  a  cross-action.  Union  Pac.  R.  Co. 
V.  United  States,  10  Ct.  of  CI.  548. 

The  Act  of  July  i,  1862  (12  St.  at  L,  489), 
which  incorporates  the  company,  and  pro- 
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vidi'S  that  the  United  States  shall  loan  to 
it  its  bonds  to  aid  in  the  construction  of 
its  road,  upon  contlition  tiiat  the  "com- 
pany shall  pay  said  bonds  at  maturity  "  and 
transport  the  snails  and  military  and  other 
supplies  of  the  defendant  at  ordinary  rates, 
and  that  "all  compensation  for  services  ren- 
dered for  the  government  shall  be  applied 
to  the  payment  of  saiil  bonds  and  interest 
until  the  whole  anKUint  is  fully  |)aid,"  and 
that  "  five  /ler  niitiim  of  the  net  earnings 
of  said  road  shall  also  be  annually  applied  to 
the  payment  thereof,"  prescribes  by  its  terms 
a  specific  mode  of  iiaymcni  jjrior  to  tlic 
maturity  of  the  bonds.  If  the  means  thus 
designated  exceed  the  advances  for  interest 
on  the  bonds,  the  loss  ad  interim  will  be 
tiie  company's;  if  they  fall  short,  it  will  be 
that  of  the  United  States.  And  the  govern- 
ment having  the  option  of  augmenting  the 
supply  from  these  sources  by  increasing  the 
em'pl()ymenttol)e  furnished  by  it  to  llic  com- 
pany,the  injury  which  it  sutlers  is,  in  contem- 
plation of  law,  of  its  own  choosing.  Union 
l\xc.  A'.  Co.  V.  Uniteil  States,  lo  Ct.  of  CI.  548. 

It  is  not  the  purpose  of  the  Pacific  Rail- 
roatl  Act  of  iS(V4,  ji  10,  to  postpone  the  pay- 
ment "  of  the  five  per  centum  of  the  net 
earnings  "  of  the  roads  until  the  first  mort- 
gage debt  of  the  company  should  be  paid. 
Union  Pac.  li.  Co.  v.  United  States,  1 3  Ct. 
of  Cl.i,o\. 

The  legal  obligation  of  the  companies  to 
pay  the  live  fer  centum  of  their  net  earn- 
ings was  not  suspended  when  the  priority 
of  the  government's  lien  upon  the  roads 
was  subordinated  by  the  act  of  1864,  but 
remains  in  full  efTectas  between  the  govern- 
ment and  the  companies,  though  it  may  be 
otherwise  as  between  first  mortgagees  and 
the  government.  Union  Pac.  /v'.  Co.  v. 
United  States,  13  Ct.  of  CI.  401. 

When  the  fact  of  completion  of  a  twenty- 
mile  section  of  the  road  was  ascertained  and 
declared  in  the  way  prescribed  by  law,  the 
fact  must  be  regarded  as  finally  settled.  It 
could  not  be  changed  by  the  executive,  and 
cannot  be  re-examined  by  the  judiciary. 
Union  Pac.  K.  Co.  v.  United  States,  13  Ct. 
of  CI.  401. 

There  was  but  one  completion  of  the 
road  within  the  contemplation  of  the  stat- 
utes, and  that  was  when  the  last  section  was 
completed  by  the  company  and  accepted  by 
the  president  in  the  manner  prescribed  by 
law.  Union  Pac,  K.  Co.  v.  United  States,  13 
Ct.  of  CI.  401. 


When  the  last  section  of  the  road  was 
"completed  and  equipped"  within  the 
meaning  of  section  4  of  the  act  of  1864,  the 
entire  road  was  "completed"  within  the 
meaning  of  section  6,  so  as  to  entitle  the 
government  to  have  the  "  five  f>er  centum 
of  the  n'jt  earnings  "  of  the  road  annually 
applied  from  .'hat  lime  to  the  payment  of 
the  bonds  lomied  to  the  company,  Union 
Pac.  A'.  Co.  V.  United  States,  13  Ct.  of  CI.  401. 

The  claimants,  having  demanded  and 
received  government  bonds  and  lands  on 
the  representation  that  each  section  of  the 
road  was  "completed  and  equipped  in  all 
respects  as  isquired  "  by  the  statute,  are 
estopped  from  denying  the  fart  ol  the  com- 
pletion of  the  entire  road  Union  Pac,  R, 
Co.  v.  United  States,   13  Ct.  of  CI.  401. 

In  determining  what  arc  the  "  net  earn- 
ings "  of  the  Pacific  railroads,  the  interest 
paid  on  the  first  mortgage  bonds  issued  for 
the  construction  of  the  road  cannot  be 
deducted  from  the  gross  earnings  as  a  part 
of  the  expense  of  operating  the  road.  Union 
Pac.  R.  Co.  v.  United  States,  i^Ci.  of  CI.  401. 

The  expenditures  of  the  Pacific  railroads 
in  regard  to  lands  received  from  the  gov- 
ernment but  not  connected  with  the  busi- 
ness of  the  roads  cannot  be  deducted  from 
the  gross  earnings  in  the  ascertainment  of 
the  net  earnings.  Union  Pac.  R,  Co.  v. 
United  States,  13  Ct.  of  CI.  401. 

Interest  cannot  be  recovered  by  the  gov- 
ernment on  the  "  five  per  centum  of  the  net 
earnings  "  of  the  Pacific  railroads,  which,  by 
the  terms  of  the  statute,  is  to  be  "  annually 
applied  to  the  payment "  of  the  bonds 
loaned  to  the  companies.  Union  Pac.  R. 
Co.  V.  United  States,  13  Ct.  of  CI.  401, 

11.  Interest  on  bonilN. — The  com- 
pany is  not  required  to  pay  the  interest 
upon  the  bonds  until  the  principal  becomes 
due.  United  States  v.  Union  Pac.  R.  Co., 
91  U.  S.  72,  9  Am.  Ry.  Rep.  411.— QuoTKl) 
IN  Tompkins  v.  Little  Rock  cSt  Ft.  S.  R.  Co., 
21  Fed.  Rep.  370,  120  U.  S.  160,  7  Sup.  Ct. 
Rep.  469,  5  McCraiy  597,  18  Fed.  Rep.  344. 

1 S2.  l>lrcct«r.s,  pay  <»1'.  —  The  Act  of 
Congress  of  July  i,  1862,  chartering  the 
company,  and  the  further  act  of  July,  1864, 
amending  the  former  act,  provided,  among 
other  things,  that  certain  directors  to  be 
appointed  by  the  general  government  were 
"  to  be  paid  their  actual  traveling  expenses, 
and  to  be  allowed  and  paid  such  reasonable 
compensation  for  their  time  actually  em- 
ployed   as   the   board    of   directors    may 
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(le>  id.  iiic  acts  contained  a  further  pro- 
vision  that  Congress  may  at  any  time  alter, 
iiiiaiul,  or  repeal  t!ie  charter.  The  Act  of 
|uly  27,  1866,  provided  that  dircclurs  repre- 
stiitiiiK  the  interest  of  the  government  in 
laml-s;iant  railroads  should  receive  ten 
(I  illars  per  day  for  each  and  every  day 
a.tiialiyand  necessarily  employed,  and  ten 
ci.iiis  |UM  mile  for  each  ami  every  mie 
ai  iiially  and  necessarily  traveled  in  discharg- 
ing liif  duties  required  of  them.  Held,  that 
the  act  of  1866  a|)plicd  to  iho  Union  l*a- 
cilii:  railroad,  lire^ver  v.  Union  I'm.  A'.  Co., 
31  ////;/  (;V.  V.)  545  ;  affirmed  Cf)  loi  N.  Y. 
647,  incm. 

It  was  further  objected  that  congress  had 
no  con'  "tional  authority  to  make  the  act 
of  iS(  Mcable  to  said  road,  because  rhe 

forni'  bartering  it  constituted  a  con- 

tract between  the  United  States  and  the 
corporation,  under  which  it  was  agreed  that 
the  company  should  pay  only  the  actual 
and  necessary  traveling  expenses  of  such 
directors,  together  with  a  per  diem  to  be 
fixed  by  the  company,  and  the  right  re- 
served to  the  government  to  alter  or  amend 
the  charter  did  not  authorize  such  change. 
//('/(/,  that  the  right  to  alter  or  amend  the 
charter  was  within  the  limits  of  the  power 
reserved  to  the  government,  and  the  objec- 
tion was  not  well  taken.  Brewer  v.  Union 
Vac.  R.  Co.,  31  Hun  (N.  Y.)  545 ;  affirmed  (?) 
loi  A',  v.  647,  mem. 

The  company  was  sued  by  a  director  for 
services  rendered  during  certain  years  after 
the  passage  of  the  act  of  1866,  and  exhibited 
in  defense  a  receipt  of  the  plaintiff  "  in 
full  " ;  but  it  appeared  that  such  receipt  had 
been  given  under  a  mistake  as  to  his  full 
ri;,'lits.  /Md,  that  the  indebtedness  was 
fixed  by  the  statute,  and  the  payments  made 
bciiit;  only  for  a  portion  of  the  sum  due, 
the  receipts  t;iven  only  operated  to  extin- 
Kuisii  the  indebtedness //-y  lanto.  Plaintiff 
was  entitled  to  the  balance  due,  with  inter- 
est from  the  time  he  presented  his  claim. 
BmuiT  v.  Union  Pac.  R.  Co.,  31  llun  {N.  Y.) 
545;  tiffirmed{J)  loi  N.  Y.  b\T,mem. 
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Government  railroads  in,  see  Government 

Railroads,  1-8. 
Power  of,  to  condemn  lands  within  state,  see 

Eminent  D«main,  71. 


Taxation  of  road  chartered  by,  see  Taxa- 
tion, 60. 


UNITED  STATES  bUPREME  COURT. 

Jurisdiction  and  powers  of,  generally,  see 

Fedkkal  Courts,  17-20. 


UNIVERSITIES. 

Condemnation  of  property  of,  see  Eminent 
Domain,  lti4. 


UNLAWFUL  TRANSPORTATION. 
Of  slaves,  see  Cakkiauk  ok  Slavks,  5-13. 


UNLIQUIDATED  DEMANDS. 

Payment  of,  by  receive^  sec  Rkcf.ivkrs,  00, 
Right  to  interest  on,  see  Inikrksi,  lO. 
Set-off  of,  sec  Skt-okk,  ktc,  JJ. 
When  may  be  reached  in  attachment,  see 
Attachmknt,  etc.,  ;i;j. 


UNLOADING. 
When  terminates  carrier's  liability,  see  Car- 
RIAOE  OK  Mekciiandisk,  <t20. 


UNSECURED  DEBTS. 
Payment  of,  by  receiver,  see  Receivers,  Ol, 
Provisions  for  payment  of,  in  judgment  of 
foreclosure,  see  Moktoages,  208. 


USAGE. 
Effect  of,  on  limitation  of  liability,  see  Lmi- 

TATION  OF  LiAUILITV,   10. 

right  to  stop  over,  see  Tickets  and 

Fares,  47. 

See  also  Ci'stom  and  Usage. 
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Change  of,  when  constitutes  an  additional 
servitude,  see  Eminent  Domain,  lO.'J, 
104. 

Evidence  of  value  of  land  for  particular, 
see  Eminent  Domain,  000-005. 

Special  value  for  particular,  as  the  meas- 
ure of  damages,  see  Eminent  Domain, 
052. 

To  which  property  is  adaptable,  consid- 
eration of,  in  estimating  damages,  see 
Eminent  Domain,  400,  1242,  1243. 


USE  AND  OCCUPATION. 
Opinion  of  witness  as  to  value  of,  see  WiT« 

NESSES,   111. 

See  also  Assumpsit,  7> 
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TJSTTRY. 

Effect  of,  on  validity  of  bonds,  see  Bonds, 

24. 
In  judgment  against  company  as  a  defense 

to  stockholders  sued  by  creditors,  see 

Stockholders,  71. 

1.  What  constitutes.  —  The  statutes 
of  usury  have  no  application  to  a  mortgage 
executed  by  a  corporatior.  to  secure  a  debr. 
Stevens  v.  Buffalo,  C.  &*  N.  Y.  R.  Co.,  45 
Ho7tf.  Pr.  (N.  V.)  104. 

If  there  is  no  statute  limiting  the  rate  of 
interest  upon  loans  to  corporations,  illegal- 
ity or  taint  of  usury  cannot  be  imputed  to 
their  contracts  as  borrowers.  S/evens  v. 
Bufa/o,  C.  &*  N.  y.  Ji.  Co.,  45  How.  Pr. 
(yV.  Y.)  104. 

Bonds  issued  by  a  corporation  to  certain 
of  its  creditors  at  a  discount,  in  settlement 
of  a  previous  indebtedness,  which  bonds  bear 
interest  at  the  rate  of  eight  per  cent.,  are 
void  for  usury  under  Act  of  i866,  ch.  24. 
Craven  Comrs  v.  Atlantic  &•  N.  C.  R,  Co., 
77  A'.  Car.  289. 

A  sale  by  a  corporation  of  its  own  obliga- 
tions for  the  payment  of  money,  such  as 
railroad  bonds,  is  a  contract  for  the  loan  of 
money.  Y\  matters  not  what  the  form  of 
the  transaction  may  be,  where  one  party 
advances  money  to  another,  to  be  repaid  at 
a  future  day,  it  is  a  loan ;  and  if  the  sum  to 
be  repaid  be  greater  than  the  sum  advanced, 
with  lawful  interest,  the  contract  is  usuri- 
ous, and  will  not  be  enforced,  cither  at  law 
or  in  equity,  it."  Jre^or  v.  Covington  6f  L. 
R.  Co.,  I  Disney  (Ohio)  509. 

2.  Who  may  interpose  tlic  defense. 
— Under  me  Interest  Law  of  1853  a  corpo- 
ration cannot  •  iterpose  the  defense  of  usury 
in  any  action,  American  C.  R.  Co.  v.  Miles, 
52  ///.  174. 

New  York  Act  of  April  6,  1850,  entitled 
"  An  act  to  prohibit  corporations  from  inter- 
posing the  defense  of  usury,"  does  not  affect 
the  contract  in  respect  to  other  parties,  but 
merely  precludes  the  corporation  and  those 
in  privity  with  it  from  avoiding  it ;  and  an 
accommodation  indorser  of  usurious  nego- 
tiable paper  made  by  a  corporation  may 
interpose  such  defense.  Hunger  ford' s  Bank 
V.  Potsdam  &*W.  R.  Co.,  \oAbb.  Pr.  (N.  Y.) 
24,  30  Barb.  626,  19  How.  Pr.  39  ;  revers- 
ing 9  Abb.  Pr.  124. 

As  a  cloak  for  usury,  worthless  railroad 
stock  was  sold  and  transferred  by  the  mort- 
gagee to   the  mortgagor,   to   an  amount 


equal  to  the  sum  loaned,  and  a  mortgage  was 
taken  covering  the  whole  price  of  the  stock 
and  the  loan.  Held,  that  it  was  not  neces- 
sary for  the  mortgagor  to  return  or  tender 
the  stock  to  the  mortgagee  before  bringing 
suit ;  he  had  qualified  himself  for  his  action 
when  he  voluntarily  paid  the  whole  debt, 
and  that  was  payment  which  the  mortgagee 
had  accepted  as  such.  Heath  v.  Page,  48 
Pa.  St.  130. 

3.  Law  of  place. — An  Indiana  railroad 
issued  bonds  payable  in  New  York  which 
were  negotiated  in  Ohio.  When  sued  on, 
the  defense  was  made  tl'it  the  negotiation 
was  not  a  sale  of  the  bonds,  but  by  way  of  a 
loan  at  a  usurious  rate  of  interest.  Held, 
that  the  law  of  New  York  relating  to  usury 
must  govern  ;  and  under  a  law  of  that  state 
that  a  corporation  cannot  plead  usury,  such 
defense  could  not  be  made  to  a  suit  in  In- 
diana, /unction  R.  Co.  v.  Bank  of  Ashland, 
12  Wall.  (l/.S.)  226.— Distinguished  in 
Craven  Com'rs  v.  Atlantic  &  N.  C.  R.  Co., 
77  N.  Car.  289. 

The  statute  of  New  York  forbidding  cor- 
porations to  plead  usury  as  a  defense  can- 
not govern  a  corporation  of  North  Carolina 
sued  in  that  state,  although  the  bonds  in 
question  were  delivered  in  New  York  and 
made  payable  there.  Where  such  bonds 
express  a  rate  of  interest  illegal  in  Norili 
Carolina  and  also  in  New  York,  and  were 
issued  in  payment  of  a  precedent  debt,  and 
secured  by  a  mortgage  on  the  corporation 
property,  they  could  legally  bear  no  greater 
rate  of  interest  than  that  allowed  in  Nonli 
Carolina.  Craven  Com'rs  v.  Atlantic  &*  X. 
C.  R.  Co.,  77  N.  Car.  289. — DisriNGUiijH- 
ING  Junction  R.  Co.  v.  Bank  of  Ashland, 
12  Wall.  (U.  S.)  226. 

A  Wisconsin  corporation  executed  iis 
bond  for  $1 500,  with  interest  at  ten  per  cent., 
payable  in  New  York  city,  and  included  an 
assignment  of  a  note  made  in  Wisconsin  and 
of  a  mortgage  upon  land  in  the  same  state, 
securing  the  note.  An  agent  negotiated 
the  bond  in  Connecticut,  and  deposited  the 
money  in  New  York  to  the  credit  of  the 
company.  Held:  (i)  that  if  the  contract  is 
to  be  governed  by  the  usury  laws  of  Wis- 
consin, it  is  valid  under  Laws  of  i85i,ch. 
64 ;  (2)  that  if  the  law  of  New  Yofk,  where 
the  principal  and  interest  were  payable,  is  to 
govern,  the  contract  is  valid  by  the  laws  of 
New  York,  which  prohibit  a  corporation 
from  interposing  the  defense  of  usury. 
Lyon  v,  Ewings,  17  Wis.  61. 


UTAH— VALIDITY. 


145 


UTAH. 

Operation  of  statute  of.  giving  right  of  ac- 
tion for  causing  death,  see  Death  by 
Wronuful  Act,  35. 

Statute  of,  regulating  liability  for  injuries 
caused  by  fire,  see  Fikes,  15. 


TTTILITT. 
Of  invention  sought  to  be  patented,  see 
Patents  for  Inventions,  1. 


VACANCIES. 

Among  directors,  filling,  see  Directors,  etc., 
10. 

In  boards  of  commissioners,  filling,  see  Emi- 
nent Domain,  503. 

—  office  of  mortgage  trustee,  see  Mortgages, 
133,  134. 


VACATING. 

Appointment    of    receiver,    see  Receivers, 

104. 
Assessments  for   local   improvements,    see 

Municipal  Cori-orations.  9. 
Judgments,  see  Judgment,  45. 
Of  attachment,  see  Attachment,  etc..  51. 
Streets  and  highways,  see  Streets  and  High- 

V  AYS,  31-.10. 


VACATION. 

Jurisdiction  of  condemnation  proceedings 
during,  see  Eminent  Domain,  242. 

Of  appointment  of  arbitrators,  see  Arbitra- 
tion and  Award,  14. 

—  land  patents,  see  Public  Lands,  37. 

—  transfers  in  fraud  of  the  bankrupt  act,  see 

Bankrui'tcy,  8. 


VALIDITY. 

Of  agreements  between  connecting  compa- 
nies, see  Connecting  Links,  5. 

to   change    route,    see    Location    of 

RouiK,  23. 

convey  land,  see  Vkndor  and  Pur- 

CIIASKK,    1. 

— issue  free  pass,  see  Passks,  3. 

—  Alabama  statutes  as   to  state  aid,   see 

Si  Air.  All),  1. 

—  assignments,  see  Assignment,  13. 

—  award   of    arbitrators,  see  Arbitration 

AND  Award,  23,  24. 

in  Canadian  expropriation  pro- 
ceedings, see  Eminent  Domain,  1204, 
1205. 

—  condemnation    proceedings, 

see  Eminent  Domain,  480.     ' 

—  bonds,  proof  of,  in  foreclosure,  see  Mort- 

gaoks,  203. 

—  by-laws,  see  Bv-laws,  2. 

8  D.  R.  D.~io 


Of  by-laws  as  to  fares  in  England,  see  Tick- 
ETs  AND  Fares,  143-145. 

—  car   leases,  see   Sleeping,   etc..  Compa- 

nies, 3. 

—  certificates  of  indebtedness,  see  Certifi- 

cates OF  Indebtedness,  2. 

—  commercial  paper,  see  Bills,  etc.,  8^9. 

—  compromises,  see  Compromises,  2. 

—  conditions  in  deeds,  see  Deeds.  29. 
subscription,  see  Subscriptions  to 

Stock,  109-2U3. 

as  to  portion  of  road  to  be  built, 

see  SuBscRip;  jons  to  Stock,  209. 

—  contracts  as  affected  by  law  of  place,  see 

Contracts,  89. 

between  parallel  roads,  see  Parallel 

and  Competing  Lines,  5. 

railroad  companies  and  telegraph 

lines,  see  Telegraph,  etc..  Lines,  3-0. 

effects  of  war  upon,  see  War,  9. 

for  carrying  the  mails,  see  Carriage  of 

Mails,  4. 

railway  construction,  see  Construc- 
tion OF  Railways,  16. 

rebate  and  drawbacks,  see  Discrim- 
ination, 04-07. 

generally,  see  Contracts,  47-67. 

—  —  limiting  liability,  see  Carriage  of  Pas- 

sengers, 335. 
of  car   trust    associations,    see    Car 

Trust  Associations.  1,  2. 
to  locate  stations,  see  Stations  and 

Depots,  37-40. 
procure  or  convey  right  of  way,  see 

Right  of  Way.  8.  * 

—  conventional  limitation  of  time  to  sue,  see 

Limitations  of  Actions,  3. 

—  corporate  bonds,  see  Bonds,  22-30. 

—  coupons,  see  Coupons,  3. 

—  customs  and  usages,  see  Citstoms,  1. 
of  carrier  inconsistent  with  charter,  see 

Carriage  of  Merchandise,  426. 

—  debentures,  see  Debentures,  4. 

—  dedication   of  street,  see   Streets   and 

Highways,  2. 

—  deeds,  see  Deeds,  49-51. 

of  trust,  see  Deeds  of  Trust,  3. 

—  donations  in  aid  of  railways,  see  Munici- 

pal AND  Local  Aid,  244-267* 
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Of  double  damage  laws,  see  Fences,  6. 

—  elections,  see  Directors,  etc.,  11. 

—  employment  of  infants  without  consent 

of  parents,  see  Emi'Loy£s,  Injuries  to, 
459. 
•^  engineers'  estimates,  see   Construction 
OF  Railways,  55. 

—  execution  sales,  see  Execution,  18. 

—  fence  laws,. see  Fences,  l-O. 

—  guardian's  sale  and  deed,  see  Guardian 

ANU  Warii,  i2. 

—  licenses,  see  License,  1-10. 

—  limitations  in  contract  of  amount  recover- 

able, see  Carriage  of  Live  Stock,  86- 

UO. 
^  —  of  amount  recoverable  for  loss  or  in- 
jury to  goods,  see  Express  Companies, 

72,  73. 
^ liability  for  loss  by  fire,  see  Bills 

of  Lading,  7JJ. 
>. time  for  notice  of  claim  or  bringing 

suit,    see    Carriage    of    Merchandise, 

48U,  487. 

—  majority  verdict,   see    Eminent   Domain, 

818. 

—  mortgages,  see  Mortgages,  71. 

—  ordinances,  see  Streets  and  Highways, 

»02. 

and  resolutions  as  to  right    of  way 

through  streets,  see  Streets  and  High- 
ways, 82-80. 

regulating    speed,   see    Streets    and 

Highways,  ;J23. 

—  overissued   stock,  estoppel  to  deny,  see 

Stock,  17. 

—  parol  appointment  ot  agents,  see  Agency, 

«» 

^. 

—  partnership  contracts,  see  Partnership,  2. 

—  pledges,  see  Pledge,  etc.,  4. 

—  proceedings  at  directors'  meetings,   see 

Directors,  etc.,  2i{-25. 

—  provisions  for  payment  of  interest  on  sub- 

scriptions, see  SuHSCRH'TioNS  to  Stock, 
42. 

—  —  in  contract  making  engineer  arbitrator, 

see  Construction  of  Railways,  Mi. 

— mortgage    prohibiting  foreclosure, 

see  MoRicACKS,  102. 

—  railway  aid  bonds,   see   Municipal  and 
Local  Aid  »15-:t.')0. 

leases,  see  Leases,  etc.,  17-19. 

—  receivers'  sales,  see  Receivers,  111. 

—  release,  see  Release,  8-15. 

—  —  by  injured  employe,  see  Release,  22, 

20. 
— passenger,  see  Release,  17. 

—  rules  for  the  conduct  of  the  company's 

business,  see  Employ^:s,  Injuries  to,  23. 

—  —  requiring  identification  of  passengers, 

stamping  of  tickets,  etc.,  see  Tickets 
and  Fares,  78,  79. 


Of  sales,  see  Sales,  1. 

of  lands  for  non-payment  of  taxes,  see 

Tayation,  327. 
stock,  see  Stock,  61. 

—  schemes    for   reorganization,  see  Reor- 

ganization, 1. 

—  special  contracts   limiting   liability,  see 

Carriage  of  Live  Stock,  08-100. 

—  statutes,  see  Statutes,  0-30. 

authorizing    mortgages   of  corporate 

property,  see  Mortgages,  5,  O. 

or  orders  directing   deposit   of  land 

damages,  see  Eminent  Domain,  391. 

relative  to  branch  roads,  see  Branch 

and  Lateral  Roads,  2. 

process,  see  Process,  1. 

—  stipulations  against    liability  for   negli- 

gence, see  Limitation  of  Liability,  27- 
37. 

—  stock  certificate,  see  Stock,  7. 

—  submission  to  arbitrators  in  condemnation 

proceedings,  see  Eminent  Domain,  487. 

—  subscriptions  in  aid  of  railways,  see  Mu- 

nicipal and  Local  Aid,  173-203. 

to  new  stock,  see  Stock,  20. 

stock,  see  Subscriptions  to  Stock, 

27-35. 

—  Sunday  contracts,  see  Sunday,  1. 

—  surveys    of    public    lands,    see     Public 

Lands,  25. 

—  taxes  and  assessments  for  local  improve- 

ments, see  Municipal  Corporations,  7- 
9. 

—  tender,  see  Tender,  2. 

—  transfers  of  stock,  see  Stock,  31-30. 

—  trusts,  see  Trusts  and  Trustees,  5. 


VALUATION. 

For  taxation,  evidence  of,  on  question  of 
damages,  see  Fires,  355. 

Of  governmental  right  to  use  land-grant 
roads,  see  Land-urant  Railroads,  9. 

—  land  for  taxation,  evidence  of,  on  assess- 
ment of  land  damages,  see  Eminent  Do- 
main,  031. 


VALUE. 

At  nearest  available  market,  competency  of 
evidence  of,  see  Evidence,  22. 

—  place  of  shipment,  when  measure  of  dam- 
ages, see  Carriage  of  Merchandise, 
700. 

Before  and  after  location  of  road,  opinion  of 
witness  as  to,  see  Witnesses,  123. 

Declaration  of,  by  shipper,  conclusiveness 
of,  see. Carriage  of  Merchandise,  619. 

Evidence  on  question  of,  under  Canadian  ex- 
propriation laws,  see  Eminent  Domain, 
1248. 
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Fixing,  in  bill  of  lading,  see  Bills  of  Lad- 
ing, 81-87. 

For  particular  uses,  evidence  of,  on  assess- 
ment of  land  damages,  see  Eminent  Do- 
main, 600-605. 

Immediately  before  and  after  the  taking, 
evidence  of,  see  Eminent  Domain,  62U, 
OiiO. 

Limiting  liability  for  goods  to  less  than,  see 
Carriaue  of  Merchandise,  461. 

Of  animal  killed  as  the  measure  of  damages, 
see  Animals,  Injuries  to,  587. 

proof  of,  see  Animals,  Injuries  to, 

42;$-430. 

—  baggage,  disclosure  or  concealment  of,  by 

passenger,  see  Bag(;age,  88-00. 

—  buildings  on  the  right  of  way  as  an  ele- 

ment of  land  damages,  see  Eminent  Do- 
main, 681. 

—  circumstantial  evidence,    see    Evidence, 

287. 

—  crops  as  the  measure  of  damages  in  ac- 

tions for  flowing  lands,  see  Flooding 
Lands,  07-100. 

opinions  of  farmers  as  to,  see  Wit- 
nesses, 162. 

when  a  question  for  experts,  see  Wit- 
nesses, 135. 

—  deceased's  services,  proof  of,  on  question 

of  damages,  see  Death  by  Wrongful 
Act,  280. 

—  easement,  opinions  as  to,  see  Elevated 

Railways,  122. 

—  goods  at  place  of  destination,  when  meas- 

ure of  damages,  see  Carriage  of  Mer- 
chandise, 758. 

concealment  by  shipper,  effect  of,  see 

Cakkiage  of  Merchandise,  444. 

fraud  of  shipper  in  concealing,  see  Car- 
riage of  Merchandise,  100-203. 

lost,  proof  of,  see  Carriage  of  Mer- 
chandise, 755. 

shipped,  bill  of  lading  as  evidence  of, 

see  Bills  of  Lading,  10. 

notice  of,  see  Express  Comianies, 

28. 

~-  husband's  life,  how  ascertained  in  action 
by  wife  for  his  death,  see  Deaih  by 
Wroniiful  Act,  JJ05. 

—  land,  actual  sales  as  evidence  of,  see  Evi- 

dence, 271. 

along  the  road,  evidence  of  present  or 

future  increase  in,  see  Eminent  Domain, 
640. 

—  —  before  and  after  construction,  differ- 

ence in,  as  the  measure  of  damages,  see 

Streets  and  Highways,  276-278. 
taking,   difference  between. 

when  measure  of  damages,  see  Eminent 

Domain,  452. 
for  a  particular  purpose,  consideration 


of,  in  assessment  of  damages,  see  Emi- 

nent  Domain,  1243. 
Of  land,  opisiions  of  farmers  as  to,  see  Wit- 
nesses, 160. 
taken  as  the  measure  of  damages,  see 

Streets  and  Highways,  273. 
• by  old  company,   liability  of  new 

company  tor,  see  Reorgani/.ation,  16. 
— opinion  evidence  as  to,  see  Eminent 

Domain,  633-636. 
— with  interest,  when  the  measure  of 

damages,  sec  Eminent  Domain,  644. 
to  be  taken,  allegation  of,  in  petition, 

see  Eminent  Domain,  310. 

—  live  stock,  notice  to  carrier  of,  see  Car- 

riage OF  Live  Siock,  27. 

—  lost  baggage,  competency  of  plaintiff  to 

prove,  see  Baggage,  114. 

—  Other  land  in  vicinity  of  that  taken,  evi- 

dence of,  sec  Eminent  Domain,  500. 

—  premises,  depreciation  of,  as  the  measure 

of  damages,  see  Nuisance,  38. 

—  property  before  and  after  building  of  the 

road  as  the  measure  of  damages,  see 
Eminent  Domain,  1237. 

location  of  roads,  opinions  as 

to,  see  Elevated  Railways,  118. 

declarations  of  owner  as  to,  see  Evi- 
dence, 216. 

depreciation  in,  as  the  measure  of  dam- 
ages, see  Streets  and  Highways,  274. 

destroyed,    proof   of,   on  question   of 

damages,  see  Fikks,  352-358. 

for  special  purpose,  opinions  as  to,  see 

Elevated  Railways,  120. 

—  railway    passes,    evidence    of,    see    Evi- 

dence, 7. 

—  residue   of    land,    diminution    of,    when 

measure  of  damages,  see  Eminent  Do- 
main, 646. 

—  services,  evidence  as  to,  see  Evidence,  8. 

—  timber  cut  as  an  element  of  land  damages, 

see  Eminent  Domain,  723. 

—  trees,  crops,  leasehold  property,  etc. .  evi- 

dence of,  sec  Emineni  Domain,  607> 
608. 

—  whole  tract  before  and  after  taking,  differ- 

ence in,  when  measure  of  damages,  see 
Eminent  Domain,  645. 

Opinions  of  real-estate  brokers  as  to,  see 
Elevated  Railways,  1  lO. 

witnesses  on  questions  of,  see  Wit- 
nesses, 100-118. 

Sale  as  evidence  of  see  Evidence,  2. 

—  of  stock  at  less  than  face,  see  S  i  ock,  53. 
Special,  for  particular  use,  when  measure  of 

damages,  see  Eminem  Domain,  652. 
Tax  list  as  evidence  of,  see  Evidence,  248. 
With  or  without  the  railroad,  difference  in. 

when  measure  of  damages,  see  Eminent 

Domain,  647. 
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VARIANCE.  1*    Validity  and  construction  of 

Amendments  to  pleadings  to  obviate,  see  agreenienti*  to  convey.-A  public  road 

Pleading  151.  o^^""  '^"^  conveyed  constitutes  an  incum- 

Between  allegation'and  proof,  see  Death  by  brance ;  and  the  same  rule  applies  to  a  rail- 

Wrongful  Act,  152.  road  over  the  land.  Farringtonv.  Tourtelott, 

—  indictment  and  proof  in  prosecution  for  39  P^^d.  Hep.  738. 

causing  death,  see  Df.a  ih  by  Wrongful         The  owners  agreed  to  sell  certain  lands  to 

Act,  448.  a  company,  for  a  money  consideration  and 

—  pleading  and  proof,  generally,  see  Plead-  others,  among  which  was  one  that  the  com- 

iNG,  1  t25-l  42.  pany  should  "  restore  all  the  switch  connec- 

in  action  against  carrier  of  pas-  tions    now  existing  between  said    second 

sengers,  see  Carriage    of    Passengers,  p^rty  and  said  first  party,  or  any  of  them, 

^o'A.  and  continue  to  them  the  use  of  the  same 

■ i'^.?'i'?T^*'  ""  as  heretofore."    The  switch  connections  re- 

seeJ-iREs^lTd^  174.  fgrred  to  were  certain  tracks  leading  to  coal 

r  It  i  f^f.   .„..,.„  vardg.    //^/</,  that  the  agreement  gave  free 

fellow  servant,     see     Fellow-servants,  -        .        ...  .  ,    *"  ,. ". 

^-.y  switch  privileges  without  any  limit  as  to 

*_  ' lost  baggage,  see  Bag-  ^'n^e.    Pittsburgh,  Ft.  W.  6-  C.  R.  Co.  v. 

gage,  118.  I^"'o<  '23  Hi-  273.  14  N.  E.  Rep.    195,   11 

testimony,  see  Witnesses,  75.  W^«'-  l^ep-  795  ?  affirming  22  ///,  App.  ^^o. 

How  to  be  objected  to  on  trial,  see  Appeal  The  effect  of  a  certain  instrument  exe- 

and  Krrhr,  Mi\.  cuted  by  plaintiff  to  the  McGregor  Western 

In  actions  against  carriers,  see  Carriage  of  railwaycompany,and  of  a  certain  instrument 

MERciiANnisE,  735.  executed  by  that  company  to  the  Milwaukee 
of  cattle,  see  Carriage  of  Live  and  St.  I^aul  railway  company,  and  of  an  act 

Stock,  150.  of  the  legislature,  approved  March  7,  1867, 

for  assault,  see  Assault,  14.  considered  and  held,  not  to  establish  a  sale 

_  flowing  land,  see  Fi.ooi>ing  Lands,  ^f  conveyance  or  contract  to  sell  the  land 

■  1 

'  .  .     .      ^           ,     A           „           ,  to  which    this   proceeding   relates,  within 
injuries  to  employes,  see  Employes,  ...       ,  01-     ci.        u  o 

iNjuKiKs  TO.  515.  ^''""-  ^^  '^57.  Kx  bess.  ch.  ..  ^9,  or  Sp. 
passengers,  see  Street  Rail-  ^'^^'^  '^^--  •"''•  '7-  '^  ^-    ^^''"""ota  C.  R.  Co. 

WAYS  440.  ^*  -^^'■'^""'"'  -■  Mi>i>'-  339.— Followed  in 
on  stock  subscriptions,  see  Subscrip-  Stevens  County  v.  St.  Paul,  M.  &  M.  R.  Co., 

TIONS  TO  Stock,  113.  29  Am.  &  Kny,  R.  Cas.  225.  36  Minn.  467, 

Nonsuit  in  cases  of,  see  Trial,  «t>.  3"  N.  W.  Rep.  942.     Rkvikwf.d  in  Minne- 

When  material,  see   Animals,    Injuries  to,  sota  C.  R.  Co.  t.  Donaldson,  38  Minn,  115, 

383,  384.  35  N.  W.  Rep.  725. 

One  S.  took  an  assignment  of  a  contract 

VENDOR  AND  PURCHASER.  of  pnirlui-e  of  certain  railroad   lands  and 

Enforcement  of  vendor's  lien  under  Canadian  rented  said  lands  to  a  tenant  for  a  share  of 

expropriation  proceedings,  .see  Eminent  the  crops.     The  contract  of  purchase  con- 

DoMAiN,  1280.  tained  a  provision  tliat  in  case  the  purchaser 
English  compulsory  purchase  or  her  assigneeii   should  fail  to  make   the 

acts,  sec  Eminent  Domain,  120J>.  payments    thereon,    "and    each    of    them 

Of  animals,  right  of,  to  sue,  see  Animals.  In-  punctually  and   upon   the   strict   terms  ol 

juRihs  10,  317.  times  above  limited,  and  likewise  perform 

Requirements  of  the  statute  of  frauds,  see  a  1.       -i        j        ■      rt. 

n^.  t  f  "»uuB,  sec  jj„jj  complete  ail  and  each  of  her  agree- 

Contracts,  17.  ..,.,.,., 

Ri»ii4'B  «f  r,....^!......  t-  t  J  ments  and  stipulations  aforesaid,  strictly 
ignts   of   purchaser    to  sue  for  damages  ■  ...       „       .'        .  ,  .,  ,  ,     ,i 

caused  by  fire,  see  Fikes,  149-151.  ^"^  literally  without  any  failure  or  default, 
vendor  who  reserves  title  until  pay-  *'"^"  ^^'^  contract,  so  far  as  it  may  bind  said 

ment,  see  Mortgages,  56.  ^^st  party,  shall  become  strictly  null   and 

Suit  to  enforce  vendor's  lien,  see  Eminent  void,"  etc.    //^W.- (i)  tliat  the  rights  of  the 

Domain,  803.  assignee  did  not  terminate  until  there  was 

When  vendor  entitled  to  land  damages,  seA  ^^  actual  forfeiture;   (2)  that  where    the 

Eminent  Domain,  434.  assignee  had  been  in  default  for  a  number 

Which  may  appeal  in  condemnation  proceed-  of  years,  and  had  by  his  tenant  sowed  a 

ings,  see  Eminent  Domain,  879.  crop  before  a  forfeiture  of  his  estate  in  the 
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land,  such  forfeiture  before  the  crops  were 
ripe  did  not  deprive  him  of  his  interest  in 
said  crops.  Sornberger  v.  Berggren,  20  Neb. 
399,  30  iV.  W.  Rep.i,\i. 

2.  Keqiiireiiieuts  of  the  statute  of 
frauds.— Where  the  owner  of  land  makes 
a  verbal  contract  to  convey  a  part  thereof 
to  a  company  for  a  section  house,  upon  con- 
dition that  the  company  will  locate  a  _..a- 
tion  and  erect  depot  buildings  on  the  owner's 
other  land,  and  a  house  on  the  parcel  do- 
nated, and  such  condition  has  been  per- 
formed by  the  company,  and  possession 
taken  by  the  original  owner's  consent,  such 
performance  will  take  the  case  out  of  the 
statute  of  frauds,  and  a  specific  performance 
will  be  decreed.  Chicago,  B.  <&^  Q.  R.  Co. 
V.  Boyd,  118  ///.  73,  7  N.  E.  Rep.  4S7. 

A  parol  agreement,  reserving  to  the 
grantor  the  right  to  use  the  water  of  a 
stream  which  runs  across  the  land  granted 
for  the  purpose  of  a  road,  is  not  void  under 
the  statute  of  frauds ;  the  right  to  the  water 
remaining  in  the  grantor,  he  is,  by  the  agree- 
ment, but  confirmed  in  his  existing  legal 
right.  Smith  v.  Holloway,  46  Am.  &^  Eng. 
R.  Cas.  495,  124  //ttf.  329,  24  N.  E.  Rep.  886. 

Under  an  oral  agreement  that  defendant 
would  convey  to  plaintiff  its  interest  in  cer- 
tiiiii  real  estate  if  plaintiff  would  procure 
and  pay  in  consideration  therefor  a  certain 
specified  amount  in  the  warrants  of  a 
county,  the  warrants  were  tendered  to  de- 
fendant's agent,  according  to  the  terms  of 
the  agreement,  whereupon  defendant  re- 
fused to  convey.  Held,  that  the  contract  was 
within  the  statute  of  frauds,  and  specific 
performance  should  not  be  decreed.  Wilson 
V.  Chicago,  li.  I.  tS^  /'.  R.  Co.,  41  Io7Uit  443. 

The  making  of  substantial  improvements, 
pursuant  to  an  oral  agreement  to  convey 
the  ical  estate  improved,  by  a  vendee  in 
possession  prior  to  and  at  the  time  of  the 
agreement  is  such  a  part  performance  as 
takes  the  agreement  out  of  the  statute  of 
frauds.  P Jiff  tier  v.  Stillwater  <3-  St.  P.  R. 
Co..  23  Minn.  343. 

3.  EiiKlisIi  agreements.  —  Where  a 
landowner  agrees  that  he  will  accede  to  a 
bill  in  parliament  for  the  making  of  a  rail- 
way, and  in  consideration  therefor  the  pro- 
moters agree  that  in  the  event  of  the  bill 
passing  the  company  shall  pay  him  for  the 
land  required  at  a  certain  rate  per  acre  and 
;{;3ooo  in  full  compensation  for  the  general 
damage  which  the  line  may  do,  the  pro- 
moters thereby  bind  themselves  that  the 


company  shall  pay  the  ;^3ooo  on  the  passing 
of  the  act,  although  the  railway  is  not  con- 
structed nor  any  actual  damage  done.  Bland 
V.  Crowley,  6  Railw.  Cas.  756,  6  Ex.  522. 

Where  a  company  which  has  a  bili  pend- 
ing in  parliament  authorizing  the  construc- 
tion of  a  branch  line  contracts  with  a 
landowner  for  the  purchase  of  land,  the 
money  to  be  paid  when  the  company  shall 
have  "  begun  to  execute  the  branch,"  the 
company  after  it  obtains  the  act  is  not 
bound  to  execute  or  begin  to  execute  the 
branch ;  and  if  it  does  not  do  so,  its  obliga- 
tion to  pay  the  purchase  money  does  not 
arise.  Edinburgh,  P.  &•  D.  R.  Co.  v.  Philip, 
2  Macq.  H.  L.  Cas.  514,  3/ur.  N.  S.  249. 

Where  a  company  purchasing  land  has 
agreed  to  procure  a  supply  of  water  as  good 
as  that  cut  off  by  constructing  the  line,  it  is 
only  bound  to  do  that  which  may  reason- 
ably be  expected  to  insure  a  sufficient  sup- 
ply, and  need  not  do  whatever  may  be 
necessary  from  time  to  time  to  secure  that 
result.     In  re  Gray,  44  L.  T.  567. 

The  promoters  of  a  railway  may  lawfully 
contract  with  landowners  for  the  purchase 
at  a  fixed  rate,  in  the  event  of  the  bill  pass- 
ing parliament,  of  such  land  as  they  may  re- 
quire ;  such  an  agreement  is  not  void  on  the 
ground  of  the  want  of  mutuality.  Bedford 
&•>  C.  R.  Co.  V.  Stanley,  32  L.  J.  Ch.  60,  2 
Johns.  <S-  H.  746. 

A  company  promoting  a  bill  for  the  ex- 
tension of  its  line,  which  extended  line 
would  pass  through  the  lands  of  plaintiff, 
agreed  that  "  in  event  of  the  bill  being 
passed  in  the  present  session  of  parliament, 
the  company  shall,  before  they  shall  enter 
upon  any  part  of  the  lands  of  Sir  T.  R.  G., 
pay  to  him,  his  heirs,  or  assigns,  ^4900 
purchase  money  for  any  portion  of  his 
lands,  not  exceeding  forty-three  acres,  which 
the  company  may,  under  the  powers  of 
their  act,  require  and  take  for  the  purposes 
of  this  undertaking.  In  addition  to  pur- 
chase money  the  company  shall  pay  to  him, 
his  heirs,  or  assigns,  before  they  shall  enter 
upon  any  part  of  the  land,  ;£7ioo  as  land- 
lord's compensation  for  the  damage  arising 
to  his  estate  by  the  severance  thereof,  in 
respect  of  the  lands,  not  exceeding  forty- 
three  acres,  to  be  taken  by  them."  //eld,  that 
the  company  was  not  bound  to  pay  either  of 
these  sums  unless  they  entered  upon  some 
part  of  the  lands.  Gage  v.  Newtnarket  R. 
Co.,  18  Q.  B.4S7.  16 Jur.  1136,  21  L.J.  Q. 
B.  398,  7  A'ailw.  Cas.  168. 
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Under  an  agreement  between  a  c  mpany 
and  a  landowner  for  the  purchase  at  a  cer- 
tain price  per  acre  of  such  land  as  the  com- 
pany may  require,  the  court  will  accept  as 
conclusive  the  evidence  of  the  company's 
engineer  as  to  the  quantity  of  land  required 
if  his  statement  has  a  reasonable  appear- 
ance of  accuracy.  Kemp  v.  South  Eastern 
A'.  Co.,  L.  li.  7  Ch.  364,  41  L.  J.  C/i.  404,  20 
/r.  A'.  306,26/,.  T.  no. 

Where  the  projectors  of  a  company  agree 
with  a  landowner  that  the  company  will 
pay  to  him  a  certain  sum  for  his  land  and  a 
certain  sum  for  damage,  such  contract  is 
conditional  upon  the  making  of  the  rail- 
way, and  if  the  company,  upon  being  incor- 
porated, is  not  Jible  to  raise  sufficient  funds 
to  construct  the  road,  the  landowner  is  not 
entitled  to  tlie  moneys  payable  under  such 
agreement.  Preston  v.  Lh'erfiool,  Af.  &* 
N.-upon-T.  J.  R.  Co.,  5  H.  L.  Cas.  605,  2 
Jur.  N.  S.  241,  25  L.  J.  Ch.  421. 

4.  Uiglits  of  piircliasers— Notice.— 
The  actual  possession  by  a  company  of  a 
tract  of  land,  under  a  verbal  contract  for  a 
convoyance  to  be  made  upon  the  perform- 
ance of  certain  conditions,  is  notice  to  any 
subsequent  purcha.ser  from  the  party  with 
whom  the  verbal  contract  was  made  of  all 
such  rights  as  the  company  may  have  in  the 
premises.  Chicago,  B.  &•  Q.  R.  Co.  v.  Boyd, 
1 18  ///.  73,  7  A'.  E.  Rep.  487. 

Where  a  company  has  performed  its  part 
of  a  contract  for  a  right  of  way  over  a  tract 
of  land,  and  has  entered  into  possession  of 
the  same  with  the  owner's  consent,  the 
company  will  become  the  equitable  owner 
of  the  right  of  way,  and  its  continued  pos- 
session and  that  of  its  successor  will  be 
notice  of  its  equitable  rights  to  all  subse- 
quent purcliasers  of  the  land  from  the 
original  owner.  Chicago  &»  E.  I.  R.  Co. 
V.  Hay,  1 19  ///.  493,  10  /V.  E.  Rep.  29. 

Wliere  a  company,  in  consideration  of  a 
license  to  change  the  course  of  a  stream, 
agrees  with  the  owner  of  a  mill  to  which 
water  power  is  furnished  by  said  stream  to 
dig  a  new  channel  and  to  construct  certain 
levees,  and,  altera  breach  on  the  part  of  the 
company  in  failing  to  make  the  channel  and 
tlie  levees  in  the  manner  agreed  upon,  the 
mill  is  conveyed  to  anotlicr,  the  vendee 
cannot  maintain  an  action  against  the 
company  on  the  agreement.  Junction 
R.  Co.  V.  Sayers,  28  Imi.  318.  —  DiS'  ;- 
GUISHED  IN  Midland  R.  Co,  7'.  Fishe., 
43  Am.  &  Eng.    R.  Cas.  578,  125  Ind.  19; 


Louisville  &  N.  R.  Co.  v.  Filbern,  6  Bush 
(Ky.)  574. 

Where  a  vendee  knows  that  a  railroad 
track  has  been  graded  over  land  at  the 
time  of  a  purchase,  this  is  sufficient  to 
put  him  upon  inquiry.  Paul  v.  Conners- 
ville  &-  N.  J.  R.  G>..  51  Ind.  527.  Jefferson- 
ville,  M.  6-  /.  A'.  Co.  v.  Oyler,  60  Ind.  383. 

A  prospective  purchaser  of  land  upon 
which  a  grade  for  a  railroad  is  constructed 
is  warned  thereby  that  there  is  some  claim 
of  right,  and  if  he  fails  to  make  proper  in- 
quiry he  buys  at  his  peril.    Indiana,  B.  &* 

IV.  R.  Co.  V.  McBroom,  33  Am.  <§>■  Eng.  R. 
Cas.  90,  114  Ind.  198.  15  N.  E.  Rep.  831. 

Premises  adjacent  to  a  railroad  were  con- 
veyed to  plaintiff  '  subject  to  any  right  of 
way  said  railroad  may  own  over  the  same." 
The  company  had  previously  become  enti- 
tled to  thirty-five  feet  in  width  from  the 
centre  line  of  its  track  as  right  of  way,  but 
there  was  nothing  of  record  showing  the 
extent  of  such  easement.  The  railroad  was 
in  operation  at  the  time,  and  a  fence  had 
been  constructed  on  one  side  near  the  track. 
Held,  that  plaintiff  was  advised  by  the  pres- 
ence of  the  railroad  and  the  recitals  in  the 
conveyance  that  the  company  claimed  a 
right  of  way  over  the  premises,  and  by  in- 
quiry could  have  learned  the  extent  of  that 
right ;  and  that  she  must  be  regarded  as 
having  notice  of  all  the  facts  which  due  and 
timely  inquiry  would  have  elicited.    Slocumb 

V.  Chicago,  B.  &^  Q.  R.  Co.,  57  lorva  675,  11 
a:  if.  Rep.  641. 

The  purchaser  of  lots  abutting  upon  a 
street  is  chargeable  with  notice  of  the  rights 
of  a  company  arising  from  the  fact  that  it 
is  in  possession  of  that  part  of  the  street 
upon  which  its  track  is  laid.  Merchants' 
Union  Barb- Wire  Co.  v.  Chicago,  R.  I.  &» 
P.  R.  Co.,  43  Am.  &-  Eng.  R.  Cas.  121,  79 
Io7i'a  613,  44  A'.  IV.  Rep.  goo. 

When  the  grantee  has  knowledge  that 
the  grantor  was  a  director  in  a  corporation 
at  the  time  he  becam?  the  purchaser  of  a 
railroad  belonging  to  the  corporation,  at  a 
judicial  sale  thereof,  such  grantee  is  put 
upon  inquiry  as  to  the  character  of  the  title 
to  the  road  thus  acquired  by  such  director. 
The  grantee  in  such  case  is  not  an  innocent 
purchaser.  Covington  &•  L.  R.  Co.  v. 
Bim'ler,  9  Bush  {Ay.)  468. 

A  purchaser  is  bound  to  inquire  into  the 
title  of  his  vendor,  anJ  is  affected  with 
notice  of  any  equities  which  appear  upon 
the  same.    And,  in  equity,  covenants  relat- 
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ing  to  land  or  its  mode  of  use  or  enjoyment 
are  frequently  enforced  against  grantees 
with  notice,  though  there  is  no  privity  of 
estate,  and  they  are  not  such  as,  in  strict 
legal  contemplation,  run  with  the  land. 
But  they  must  be  such  as  relate  to  or  con- 
cern the  land  or  its  use.  It  is  not  enough 
that  a  covenant  affects  the  use  of  the  land 
or  its  mode  of  enjoyment  in  a  collateral 
way.  Kettle  River  K.  C«.  v.  Eastern  K.  Co., 
40  Am.  <S«  Ktig.  A'.  Cas.  449,  41  Mtnu.  461, 
6L.R.A.\u,  43  N.  W.  Rep.  469. 

One  purchasing  with  knowledge  or  with 
the  means  of  knowledge  that  a  company 
claims  an  entire  strip  used  as  a  right  of 
way  will  purchase  subject  to  such  claim. 
Hargis  v.  Kansas  City,  C.  &•  S.  R,  Co.,  43 
Am.  &^  Eiig.  R.  Cas.  599,  100  Mo.  210,  13 
S.  IV.  Rep.  680. 

A  purchaser  is  bound  to  take  notice  of  all 
liens  and  encumbrances  shown  to  exist  by  his 
vendor's  title  deeds,  though  they  are  not  re- 
corded and  he  has  never  seen  them,  pro- 
vided he  claims  under  them  and  cannot 
make  title  without  them.  Poage  v.  Wadask, 
St.  L.  &>  P.  R.  Co.,  24  Afo.  App.  199. 

Wiiere  a  subsequent  purchaser  has  actual 
notice  that  the  property  in  question  is 
encumbered  or  affected,  he  is  charged  con- 
structively with  notice  of  all  the  facts  and 
instruments  to  the  knowledge  of  which  he 
would  have  been  led  by  an  inquiry  into  the 
encumbrance  or  other  circumstance  affect- 
ing the  property  of  which  he  had  notice. 
Crumlish  v.  Shetiandoah  Valley  R.  Co.,  38 
Am.  &»  Eng.  R.  Cas.  577,  32  W.  Va.  244, 
95.  £•.  Rep.  180. 

5.  Vendor's  lien.*  —  An  individual 
who  has  purchased  land  and  paid  for  it  and' 
is  entitled  to  a  deed,  and  who  sells  it  to  a 
railroad  company  and  causes  the  convey- 
ance to  be  made  directly  to  the  company, 
has  a  vendor's  lien  on  the  land  for  the  pur- 
chase money.  Looinis  v.  Davenport  &•  St. 
P.R.  Co.,  3  McCrary  (U.  S.)  489,  17  Eed. 
Rip.  301.— Distinguishing  Pierce  v.  Mil- 
waukee &  St.  P.  R.  Co.,  24  Wis.  551. 

A  vendor  of  real  estate  has  an  equitable 
lien  thereon  for  the  unpaid  purchase  money, 
although  he  conveys  it  by  an  absolute  deed ; 
but  he  may  waive  the  lien  expressly,  or  by 
any  act  which  manifests  an  intention  to  do 
so.  The  acceptance  of  personal  security 
for  the  purchase  money  other  than  the  note 
of  the  vendee  is  prima  facie  evidence  of 

*  See  also  Mortgages,  03,  12U. 


such  intention.  Where  land  is  conveyed  to 
a  company  upon  the  promise  of  third  parties 
to  pay  the  consideration  if  the  company  will 
locate  a  depot  thereon,  the  vendor's  lien  as 
against  the  company  is  waived.  Springfield 
«S-  M.  R.  Co.  v.  Stewart,  51  Ark.  285,  10  S, 
IV.  Rep.  767. 

The  vendor's  lien  applies  to  lands  the 
title  to  which  has  been  transferred  by  opera- 
tion of  law,  under  railroad  and  other  cor- 
poration charters,  as  well  as  to  voluntary 
sales  by  the  party  himself.  Mints  v.  Macon 
<S-  W.  R.  Co.,  3  Ga.  333. 

The  lien  of  a  vendor  of  real  estate  at- 
taches for  the  purchase  money  against  the 
vendee  and  all  persons  claiming  as  volun- 
teers or  with  notice  under  him.  Minis  v. 
Macon  &^  IV.  R.  Co.,  3  Ga.  333. 

There  is  no  fixed  rule  as  to  what  amounts 
to  a  waiver  of  such  liens;  each  case  must  be 
determined  by  its  own  facts.  The  taking 
of  security  for  the  purchase  money  is  not 
conclusive  evidence  that  the  lien  is  waived. 
The  lien  is  not  extinguished  by  the  accept- 
ance of  the  certificate  of  deposit  of  the 
cashier  of  a  corporation  for  the  valuation  of 
land,  where  the  money  is  not  paid  when 
called  for,  owing  to  the  insolvency  of  the 
corporation.     Mints  v.  Macon  &>  IV.  R.  Co., 

3  ^'»-  333- 

A  written  contract  for  the  sale  of  land 
stipulated  that  the  vendee  should  cut  the 
timber  growing  upon  it  into  ties,  upon 
which  the  vendor  should  have  a  lien  to  the 
extent  of  the  purchase  price  of  the  land. 
The  vendee  sold  to  a  company  whose  agent 
received  and  paid  for  the  ties  with  full  notice 
of  plaintiff's  lien,  //eld,  that  the  company 
was  bound  by  its  agent  and  bought  the 
ties  subject  to  the  rights  of  the  lien-holder. 
Slater  v.  /rwin,  38  /o^va  261. 

A  company  being  bound  to  convey  $50,000 
worth  of  real  estate  to  one  of  its  contractors, 
its  president  agreed  to  let  the  company  have 
a  lot  of  land  belonging  to  him  to  be  so  con- 
veyed with  other  tracts,  in  fulfilment  of  its 
said  obligation,  the  company  agreeing  to  pay 
to  him  a  stipulated  price  therefor  by  the  con- 
veyance of  other  real  estate  at  some  future 
time.  The  president  then  executed  to  the 
contractor,  in  the  name  of  the  company,  a 
contract  for  the  conveyance,  on  demand  and 
by  clear  title,  of  the  lot  and  tract  aforesaid, 
without  any  intimation  that  he  retained  any 
claim  upon  his  lot  so  to  be  conveyed,  //eld, 
that  the  president  was  bound,  as  between 
him  and  the  contractor,  to  convey  the  lot, 
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aiifl  rould  not  set  up  any  lien  for  the  pur- 
chase money,  although  the  contractor  knew 
of  his  ownership  and  his  contract  with  the 
company.  Corivin  v.  CoUett,  i6  Ohio  St.  289. 

It  seems  that  a  lien  equivalent  to  a 
vendor's  lien  exists  to  secure  the  purchase 
money  for  a  right  of  way  when  not  paid. 
lltnve  V.  Harding,  42  Am.  iS>»  Ettg.  If.  Cas. 
I,  76  Tex.  17,  13  S.  IV.  Rep.  41.— APPROV- 
ING McAulay  v.  Western  Vt.  R.  Co.,33  Vt. 
322.  Reviewing  Provolt  v.  Chicago,  R.  I, 
&  P.  R.  Co.,  57  Mo.  263. 

Where  a  company  has  agreed,  in  consid- 
eration of  a  grant  of  right  of  way,  to  erect 
and  maintain  a  water  tank  upon  tlic  lands 
of  the  proprietor,  to  be  supplied  with  water 
from  an  elevated  spring  thereon,  which 
shall  be  used  by  the  company  and  for 
which  the  owner  shall  be  paid  the  com- 
pensation usually  payable  for  such  a  ^.rivi- 
lege,  a  lien  for  the  payment  of  such  sum 
exists  upon  the  right  of  way  granted,  and 
an  action  will  lie  against  the  receiver  of  the 
company,  under  Tex.  Gen.  Laws  1887,  p. 
121,  §  15,  that  "all  judgments,  claims,  or 
causes  of  action  when  determined,  existing 
against  any  corporation  at  the  time  of  the 
appointment  of  a  receiver,  shall  be  paid  out 
of  the  earnings  of  such  corporation  while 
in  the  hands  of  the  receiver  *  *  *  and  the 
same  shall  be  a  lien  upon  such  earnings." 
Honve  v.  Harding,  42  Am.  &^  Ettg.  R.  Cas. 
I,  76  Tex.  17,  135.  IV.  Rep.  41. 

O.  Bciiicdics  of  the  Teudor.  —  (1) 
American  decisions.  —  The  existence  of  an 
easement  in  favor  of  a  railroad  which  ex- 
cludes the  owner  from  the  beneficial  use  and 
enjoyment  of  the  land  constitutes  such  an 
incumbrance  as  will  support  a  counterclaim 
against  a  demand  on  a  note  given  for  the 
purchase  money,  even  though  the  grantee 
knew  of  the  existence  of  such  easement 
when  he  took  the  conveyance.  Quick  v. 
Taylor,  113  Ind.  540,  16  A'.  E.  Rep.  588. 

In  an  action  against  the  defendant  town 
for  the  price  of  land  sold  to  it  for  a  street,  the 
defense  was  that  the  purchase  was  unlawful, 
on  the  ground  that  it  was  in  fact  made  for 
the  benefit  of  a  railroad  company  which 
desired  the  ground  for  a  right  of  way,  and 
that  plaintiff  and  others  combined  to  have 
the  land  procured  for  the  company,  but  os- 
tensibly for  the  town.  Held,  that  evidence 
was  properly  admitted  tending  to  show  that 
the  company  was,  at  the  time  of  the  pur- 
chase, trying  to  get  the  right  of  way,  and 
the  record  of  condemnation    proceedings 


was  competent  for  that  purpose,  though  the 
awards  had  not  been  paid.  Sirahan  v. 
Malvern,  TJ  Iowa  454,  42  N,  W.  Rep.  369. 

Where  land  is  conveyed  to  a  company 
on  condition  that  it  sliall  revert  to  the 
grantor  on  the  abandonment  of  the  road, 
and  the  road  is  sold  under  mortgages  to  the 
state,  and  is  carried  to  completion  by  the 
state  and  by  new  companies  chartered  for 
the  purpose,  the  grantor  is  not  entitled  to 
a  reconveyance  of  the  land.  Harrison  v. 
Lexington  &*  F.  R.  Co.,  9  B.  Mon.  (Ky.)  470. 

Where,  in  a  contract  for  the  sale  of  land 
on  credit,  payment  is  to  be  made  in  instal- 
ments on  days  definitely  fixed,  and  the 
time  is  essential,  with  penalty  of  forfeiture 
for  want  of  punctuality,  the  mere  receipt  of 
one  or  more  payments  overdue  does  not  of 
itself  operate  as  a  waiver  of  the  right  to 
declare  a  forfeiture  for  non-payment  of  in- 
stalments subsequently  falling  due.  The 
simple  act  of  receiving  a  payment  after  the 
day  when  the  payee  was  bound  to  accept  it, 
without  more,  is  no  excuse  for  laches  in 
making  future  payments.  Lent  v.  Burling- 
ton Gr-M.  R.  R.  Co.,  J I  Neb.  201,  8  N.  IV. 
Rep.  431.  —  Following  Reynolds  v.  Bur- 
lington &  M.  R.  R.  Co.,  u  Neb.  186. 

When  the  occupying  claimant  is  a  vendee 
of  land  under  a  contract  providing  for  a 
forfeiture  of  all  his  improvements  in  case 
of  non-performance  on  his  part,  he  is  not, 
in  case  of  eviction  at  the  suit  of  the  vendor, 
entitled  to  the  benefits  of  the  act  for  the  re- 
lief of  occupying  claimants.  Vance  v.  Bur- 
lington &•  M.  R.  R.  Co.,  10  Am.  &>  Eng.  R. 
Cas.  623,  12  Neb.  285,  11  N.  W.  Rep.  334. 

Plaintiff's  intestate  conveyed  a  railway 
to  defendant  and  agreed  to  accept  as  part 
of  the  purchase  money  bonds  secured  by 
a  mortgage  on  the  road.  Held,  that  plain- 
tiff was  entitled  (the  bonds  never  having 
been  given)  to  recover  the  full  par  value  of 
the  bonds,  though  ihcy  might  be  below  par 
in  the  market.  Texas  Western  R.  Co.  v. 
Gentry,  33  Am.  &•  Eng.  R.  Cas.  46,  69  Tex. 
625,  8  5.  IV.  Rep.  98. 

(2)  English  decisions.  —  A  person  who 
agrees  to  sell  his  land  to  a  company  pur- 
chasing under  a  statutory  power  to  buy 
lands  for  extraordinary  purposes  is  not 
bound  to  see  that  such  land  is  strictly  re- 
quired for  such  purposes  ;  if  he  acts  bona  fide 
in  the  matter,  he  may  enforce  payment  of  the 
contract,  although  the  company  has  misap- 
plied its  funds.  Eastern  Counties  R.  Co.  v. 
Hawkes,  5  H.  L.  Cas.  331,  24  L./.  Ch.  601. 
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Where  a  company  has  purchased  land  in 
consideration  of  a  rent  charge  under  an 
agreement  authorizing  the  grantor  to  enter 
in  default  of  payment,  the  grantor  may  en- 
ter as  against  a  receiver  of  the  undertaking 
appointed  by  the  court.  Forster  v.  Man- 
chester <S-  M.  R.  Co.,  49  L./.  Ch.  D.  454. 

Where  a  company,  after  getting  its  act 
througii  parliament,  determines  to  abstain 
from  constructing  the  line  authorized,  it 
cannot  be  compelled  specifically  to  perform 
an  agreement  for  the  purchase  of  land  which 
it  had  agreed  to  buy  for  the  purposes  of  the 
line.  Scottish  North-Eastcrn  K.  Co.  v.  Ste7u- 
art,  3  Macq.  H.  L.  Cas.  382,  5  Jur.  N.  S.  607. 

If  a  company  exercises  its  compulsory 
powers  of  taking  land,  it  cannot  afterwards 
enforce  an  agreement  between  the  land- 
owner and  the  promoters  of  the  company  for 
the  purchase  of  the  land  entered  into  be- 
fore the  company's  bill  was  passed  by  par- 
liament. Bedford  &*  C.  R.  Co.  v.  Stanley, 
32  L.  J.  Ch.  60,  2  Johns.  &*  H.  746. 

7. of  the  vendee. — If  the  owner 

of  land  sells  it,  g'ving  a  contract  for  a  deed 
of  general  warranty  to  be  made  on  final 
payment,  and  between  the  sale  and  the 
making  of  the  deed  a  portion  of  the  prem- 
ises is  condemned  for  a  railway  track,  'ie 
incumbrance  thus  created  is  not  one  for 
which  damages  can  be  recovered  in  an  ac- 
tion on  the  covenants  in  the  deed.  Steven- 
son V.  Loehr,  57  ///.  509. 

A  company  purchased  land  to  which  an- 
other party  claimed  a  riglit  of  redemption 
from  a  trustee's  sale,  under  which  the  vendor 
held.  He  agreed  that  if  the  claimant 
should  sustain  his  right  to  redeem,  he  would 
refund  the  purchase  money  with  interest. 
Held,  that  the  vendor  was  not  entitled  to  be 
released  from  the  agreement  to  pay  interest, 
tlie  property  having  been  redeemed  tlirough 
a  decree  of  court.  Union  Mitt.  L.  Ins.  Co. 
V.  Cliiaigo  Sr-  W.  I.  R.  Co.,  44  ///.  App.  88. 

A  purchaser  of  real  estate  holding  it 
by  contract  and  being  in  possession  may 
recover  damages  for  injury  thereto.  Omaha 
<5*  R.  V.  R.  Co.  v.  Brown,  44  Am.  &»  Eng. 
R.  Cas.  475,  29  Neb.  492, 46  A'^.  W.  Rep.  39. 
—Following  Hastings  &  G.  I.  R.  Co.  v. 
Ingalls,  15  Neb.  123,  16  N.  W.  Rep.  762. 

Promoters  of  a  railway  may  lawfully  con- 
tract for  land  that  will  be  necessary  for  the 
proposed  line,  and  when  the  bill  has  passed 
parliament,  the  contract  may  be  enforced. 
Eastern  Counties  R.  Co.  v.  Hawkes,  5  H.  L. 
Cas.  331,  24  L.J.  Ch.  601. 


8.  Rescission.— .\  condition  precedent 
in  a  subscription  of  land  to  a  corporatiim  is 
waived  when  a  subscriber,  before  any  act  of 
the  corporation  indicative  of  an  intention 
to  comply  with  the  condition,  executes  his 
deed  absolute  in  form,  and  receives  the 
stock  of  the  corporation  therefor.  Parks  v. 
Evansville,  I.  <&-•  C.  S.  L.  R.  Co.,  23  Ind.  567. 

Where  a  corporation  has,  by  false  repre- 
sentations of  its  iigent,  induced  a  subscriiJcr 
to  convey  his  land  and  to  receive  his  stock 
certificates  before  the  condition  of  liis  sub- 
scription has  been  performed  by  the  com- 
pany, and  the  corporation  has  conveyed  it 
to  tliird  parties  wiio  have  full  knowledge  of 
the  condition  and  its  non-performance,  no 
action  for  rescission  can  be  maintained 
against  the  company  or  its  assignees  until 
a  tender  of  the  slock  certificates  has  been 
made  to  it,  conditioned  upon  its  procuring 
a  deed  of  reconveyance  of  tlie  land  to  the 
subscriber.  Parks  v.  Evansville,  1.  &•  C.  S. 
L.  R.  Co.,  23  /nd.  567. 

Where  prompt  action  has  been  taken  by  a 
party  asking  rescission  of  a  contract,  he 
must  not  only  aver  ignorance  of  the  fraud, 
or  of  the  failure  to  comply  with  the  terms 
of  the  agreement,  but  must  show  that  such 
want  (if  knowledge  was  not  the  result  of  his 
failure  to  use  the  means  of  information 
within  his  reach.  Parks  v.  Evansville,  I.  &* 
C.  S.  L.  R.  Co.,  23  Ind.  567. — Distinguish- 
INO  Thurston  v.  Blanchard,  22  Pick,  (Mass.) 
18 ;  Armstrong  I/.  Tuffts,  6  Barb.  (N.  Y.)  432. 


VENTILATING  APPARATUS. 
Patents  for,  see  Patents  for  Inventions,  51. 


VENUE. 
How  laid  in  justice's  court,  see  Animals,  In- 

JUKIKS  TO,  (117. 

pleading,  see  Pleading,  8. 

stock-killing  cases,   see    Animals, 

Injukirs  to,  329. 
In   suits  against  foreign  corporations,   see 

FouEir.N  Corporations,  22. 
Of  actions  for  causing  death,  see  Death  by 

Wrongful  Act,  105-107. 
conversion  by  carrier,  see  Carriage 

OF  Merchandise,  300. 
trespass,  see  Trrspass,  7,  22. 

—  condemnation  proceedings,   see  Eminent 

Domain.  240. 

—  jury  tria^  in  assessment  of  land  damages, 

see  E\n\i:M   Domain,  ^40. 

—  local  and  transitory  actions,  see  Actions, 

O,  7. 
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VERDICT— VESSELS. 


Proper  place  of  trial,  and  how  changed,  see 
Trial,  5-10. 


VERDICT. 

Against  some  one  of  defendants,  see  Car- 

KIAOK  OK  MKkt  UANDISK,  UlMt. 

Assessing  land  damages,  requisites  of,  as 
respects  fencing,  sec  Eminent  Domain, 
(M>7. 

Assignability  of,  sec  Assignmknt,  it. 

Death  of  plaintiff  after,  as  ground  of  abate- 
ment,  sec  Aiiaikmini',  5. 

Defective  allegations  not  cured  by,  see  Ani- 
mals, Injukiks  K),  itUll. 

Directing    for  contributory  negligence,  see 

CuNTKIIIU'lOKY  NKUI.ICiKNCK,    122. 

—  generally,  sec  Tkiai.,  182-185. 

—  in  actions  for  injuries  caused  by  negli- 

gence of   fellow  servants,   see  Feli.uw- 

SKKVANTS,  f»Oi5. 

Direction  of,  in  actions  for  causing  death,  see 
Dkath  by  WkoNumi.  A(  r,  iiliO,  HAT. 

damages  caused  by  fire,  see 

Fires.  JIOT. 

—  —  on  assessment  of  land  damages,  see 

Eminint  Ddmain,  504. 
when  proper,  see  Animals,  Injuries  to, 

r.77. 

Duty  of  court  to  render  judgment  on,  see 

Eminent  Domain,  842. 
Erroneous,   when  ground   for  reversal,  see 

Eminent  Domain,  OOO. 
Errors  cured  by,  see  Aiteai.  and  Error,  87 ; 

Pl.EADINr,,    180. 

For  damages  in  condemnation  proceedings, 
generally,  see  Eminent  Domain,  817- 
841. 

—  land  damages,  interest  on,  see  Eminent 

Domain,  7«:<-7«7. 

Granting  amendments  after,  see  Pleading, 
158. 

In  actions  against  carriers  of  cattle,  see 
Cariiiac.k  of  Live  Stock,  155. 

for  assault,  see  Assault,  1  ^^. 

causing  death,  see  Death  hv  Wrong- 
ful Arr,  :i58-:i02. 

injuries  caused  by  fire,  see  Fires, 

:)o.'t,  .'U(4. 

killing  stock,  interpretation  of,  see 

Animals,  Injuries  to,  555-557. 

on  construction  contracts,  see  Con- 
struction OF  Railways,  117. 

—  condemnation  proceedings,  objections  to, 

how  taken,  see  Eminent  Domain,  t)10. 
Informality  in.  not  ground  for  reversal,  see 

Ari'EAi.  AND  Error,  88. 
Irregularities  and  defects  in,  as  ground  for 

new  trial,  see  New  Trial,  10-27. 
Irregular  mode  of  arrival  at,  as  ground  for 

new  trial,  see  New  Trial,  15. 


Of  jury  to  assess  damagei  in  condemnation 
proceedings,  see  Eminent  Domain,  817- 
841. 

On  foreclosure  of  mechanic's  lien,  see  Liens, 
42. 

—  trial,  generally,  see  Trial,  188-200. 
Reversal    for    errors    in,    see    Appeal    and 

Error,  55. , 

Setting  aside  as  excessive,  see  New  Trial, 
28-80. 

for  inadequacy,  see  Am'BAl  and  Error, 

127. 

Sufficiency  of  evidence  to  sustain,  see  Evi- 
dence, 28«. 

When  court  may  direct,  see  Necligence,  50. 

—  excessive  in  actions  for  causing  death,  see 

Death  hy  Wrongful  Act,  427-4i)<l. 

—  interest  should  be  included  in,  see  Emi- 

nent Domain,  702. 

—  properly  directed  for  plaintiff's  contribu- 

tory negligence,  sec  Crossings,  Injuries 
TO  Persons,  etc.,  at.  210. 


VERIFICATION. 

Of  petition  for  railway  aid,  see  Municipal 

AND  Local  Aid,  OO. 
removal  of  cause,  see  Removal  ok 

Causes,  51. 
in     condemnation     proceedings,    see 

Crossing  ok  Railroads,  31 ;    Eminent 

Domain,  :I08. 
—  replication,  see  Pleading,  75« 


VERMONT. 

Constitutionality  of  statutes  of,  as  to  munic- 
ipal aid  for  railways,  see  Municipal  and 
Local  Aid,  51. 

tax  laws  of,  see  Taxation,  48. 

Laying  out  streets  across  railways  under 
statutes  of,  see  Crossing  of  Streets  and 
Highways,  40. 

Liability  of  company  to  laborers  employed 
by  contractors  in,  see  Construction  ok 
Railways,  05. 

Operation  of  statute  of,  giving  right  of  action 
for  causing  death,  see  Death  by  Wrong- 
ful Act,  ;J0. 

Statute  of,  regulating  liability  for  injuries 
caused  by  fire,  sec  Fires,  lO. 

Statutes  of,  relative  to  intersection  of  rail- 
ways, sec  Crossing  ok  Railroads,  15.,,. 

Statutory  regulation  of  grade  crossings  in, 
see  Crossing  ok  Streets  and  Highwavj, 
04. 


VESSELS. 

Rights    of,    in     passing   drawbridges,    see 
Bridges,  etc.,  75-81. 
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statement  of  cause  of  action  in  actioni  for 
injuries  to,  see  Plkaijino,  28. 


Who  deemed  to  be,  see  Fellow-skrvants, 
210-321. 


VESTED  RIGHTS. 
otatutes  interfering  with,  see  Statutes,  11* 


VESTIBULE  GAE8. 

Patents  for  connection  of,  see  Patents  for 
Inventions,  ti4. 


VIADUCTS. 

Authority  to  construct,  ownership,  etc.,  see 

KKiniiKs,  KTc  4!<-45. 
Compelling^  construction  of,  see  Mandamus, 

12. 
Ordinances    requiring    construction    of,  see 

Siki;kts  and  IIioiiways,  til  1. 
Over  railways  at  street  crossings,  see  Cross- 

INC  OF  SlREI  IS  AND  HIGHWAYS,  Oil. 

Taking  land  for,  when  for  a  public  use,  see 
Eminknt  Domain,  1811. 

See  also  Bkidces,  Viaducts. 


VIBRATION. 

As  an  element  of  damages,  see  Streets  and 
HKiiiwAYs,  287. 

land  damages,  see  Eminent  Do- 
main, 720. 

Evidence  of  damage  by,  in  eminent  domain 
proceedings,  see  Eminent  Domain,  012. 

Measure  of  damages  for,  see  Eminent  Do- 
main, 1107. 

Of  buildings,  consequential  damages  for,  see 
Ei.evaikd  Railways,  102. 


VICE-PRESIDENT. 

Rights,  powers,  and  duties  of,  see  Officers, 
17. 


VICE-PRINCIPAL. 

Allegation  of  negligence  of,  see  Fellow-serv- 

ANTS,   450. 

Assumption  of  e::cra  risk  in  obeying  orders 

of,  see  EMri.ovfis,  Injuuiks  -i'o,  284. 
Concurring  negligence   of,  liability  for,   see 

Fki,i,ow-ski;vants,  72. 
Declarations  of,  as  proof  of  incom{.stency  of 

servants,  see  Fki.i.ow-skrvants,  480. 
Distinction  between  fellow-servants  and,  see 

Fki.low-skkvants,  201. 
Notice  to,  of  incompetency  of  servants,  see 

Fellow-servants,  155. 
Whether  negligence  of.  was  cause  of  injury 

a  question  of  fact,  see  Fellow-servants, 

510. 
Who  are,  whether  question  of  law  or  fact, 

see  Fellow-servants,  514. 


VIEW. 

By  jury  in  stock-killing  cases,  see  Animals, 

Injuries  to,  5i)0. 
Duty  to  give  signal  in  cases  of  obstruction 

of,  see  Ckossincs,  Injuries  to  Persons, 

etc.,  at,  07. 
Effect  of  obstruction  of,  on  duty  to  look  and 

listen,  seeCRossiNds,  Injuries  to  Persons, 

KTC,  AT,  280-a07. 
Knowledge  gained  by,  instructions  to  jury 

as  to  use  of,  sec  Eminent  Domain,  58.1. 
Of  locus  in  quo  by  jurors,  see  Trial,  45-48. 
irregularities  in,  as  ground 

for  new  trial,  see  New  Trial,  14. 
— in  criminal  cases,  see  Criminal 

Law,  8. 

—  premises    by   commissioners   to   assess 

damages,  see  Eminent  Domain,  511. 

jury  on  assessment  of  land  dam- 
ages, see  Eminent  Domain,  504-571. 

irregularities  in,  as  ground  for  setting 

aside  verdict,  see  Eminent  Domain,  8:t.'l. 

—  track,  effect  of  obstruction  to,  on  defense 

of  contributory  negligence,  see  Death  by 
Wrongful  Act,  105. 


VIEWERS. 

Assessment  of  land  damages  by,  see  Emi- 
nent Domain,  47:<-485. 

Of  land  damages,  qualifications  of,  see  Emi- 
nent Domain,  470. 


VILLAGES. 

Degree  of  care  required  in  passing  through, 

see  Trespassers,  Injuries  to,  27. 
Duty  to  fence  track  in,  see  Animals,  Injuries 

TO,  «9. 

give  signals  at  crossings  in,  see  Cross- 
ings, Injuries  to  Persons,  etc.,  at,  94. 

keep  lookout  in  running  through,  see 

Trespassers,  Injiries  to,  49. 

Injuries  to  animals  in,  see  Animals,  Injuries 
lo,  20:J-212. 

Liability  for  excessive  speed  at  crossings  in, 
see  Crossincis,  Injuries  to  Persons,  etc., 
at,  177. 

Location  of  stations  in,  see  Stations  and 
Depots,  1 8,  20. 

Power  of  legislature  to  authorize  aid  to  rail- 
ways by,  see  Municipal  and  Local 
Aid,  9. 


VINDICTIVE  DAMAGES. 

For  ejection  of  passenger  from  train,  sue 
Ejection  OF  Passengers,  112-110. 


5.*. 

4 


*1  ,-*T 


15C 


VIOLATION— VULGAR   LANGUAGli. 


I 


For  injuries  caused  by  derailment,  sec  De- 

kAII.MKNI,   7. 

In  actions  for  false  imprisonment,  see  Fai.se 

Imi'Kisonmknt,  20. 
injuries  to  employes,  see  Employes, 

Injuriks  io,  704. 

—  condemnation  proceedings,  see  Eminent 

DflMAIN,  «72. 

—  trespass  to  land,  sec  Trespass,  18. 

When  recoverable  against  carrier  of  passen- 
gers, sec  Carkiaue  ok  Passengers,  034- 
0.'{». 


VOIR  DIRE. 
Examination  of  jurors  on,  see  Trial,  35i 


VOLUNTARY  BA5XRT7PT0T. 
See  Bankrui'tcy,  3. 


VOLUNTARY  DELIVERY. 

Extinguishes  lien  for  charges,  see  Carriage 
OK  Merchandise,  HHiK 


VIOLATION. 

Of  carrier's  rules,  as  a  defense  to  accident 
insurance  policy,  see  Accident  Insur- 
ance, 1 1. 

—  injunctions,  sec  Injunction,  05-02. 

—  internal  revenue  laws,  penalties  for,  see 

Rkvenuk,  9. 


VOLUNTARY  EXPOSURE. 
As  a  defense  to  action  on  insurance  policy, 
see  ActiDi-.NT  Insiuance,  10. 


VOLUNTARY  NONSUIT. 
Effect  of,  see  Trial,  82. 


VIROINU. 


VOLUNTARY  PAYMENTS. 

What  are,  and  right  to  recover  back,  see 

Payment,  6. 
—  is,  see  Taxation,  «a8,  330. 


Aid  to  railroads  by  the  state,  see  State  Aid, 
37. 

Assessment  and  levy  of  taxes  in,  see  Taxa- 
tion. 284. 

Constitutionality  of  statutes  of,  as  to  munic- 
ipal aid  for  railways,  see  Municipal  and      Contributory  negligence  of, 


Local  Aid,  62. 

tax  laws  of,  sec  Taxa iion,  40. 

Deductions  for  benefits  under  condemnation 
laws  of,  see  Eminent  Domain,  7A5. 

Occupation  of  streets  by  steam  roads  under 
legislative  grants  of,  see  Strkeis  and 
Highways,  57. 

Operation  of  statute  of,  giving  right  of  ac- 
tion for  causing  death,  sec  Death  by 
WkONdFri.  Act,  37. 

Plaintiff 's  pleadings  need  not  negative  con- 
tributory negligence  in,  sec  Contributory 
Negligence,  07. 

Rule  as  to  imputed  negligence  in,  see  Im- 
puted Negligence,  23. 


VOLUNTEERS. 

.;  Employ£s, 
Injuries  to,  340. 
Fellow-servant  rule  as  applied  to,  see  Fel- 

l.OW-SERVANTS,    lO. 

Liability  for  injuries  to,  see  Employes,  Inju- 
ries JO,  4S>2. 
Risks  assumed  by,  see  EMPi.oYf::s,  Injuries 

TO.  2o:j. 

When  deemed    fellow-servants  with  other 
employes,  see  I'ellow-servants,  200. 


VISITORS. 

To  premises,  when  deemed  licensees,  see 
Licensees,  Injuries  to,  4. 


VOTERS. 

Bribery  of,  see  Municipal  and  Local  Aid, 

140. 
Registration  of.  on  election  on  question  of 

aid  to  railway,  sec  Municipal  and  Local 

Aid,  120. 


VIS  MAJOR. 

As  a  defense  to  carrier  of  merchandise,  see 
Carriage  of  Merchandise,  lO. 


VOTING. 

For  directors,  see  Directors,  etc.,  5-7. 
Right  to  vote  at  stockholders'  meeting,  see 
Stockholders,  1 4-20. 


VULGAR  LANGUAGE. 


When  excuses  carrier  of  passengeri,  see      Expulsion  of  passenger  for,  see  Street  Rail- 
Carriage  OF  Passengers,  158*  ways,  523,  524. 


WAGERS— WAIVERJ 


W 


U7 


WAOERB. 

IlIeKality  of,  see  Contracts,  54* 


WAGES. 
Advances  to  pay,  protection  of,  see  Mort* 

liA(iKS,  MUi 

Claims  for,  when   prior  to  mortgage,  see 

MoKTOAC.KS,    100. 

Deduction  from,  as  contribution  to  sick  fund, 

see  Rklikk  Assix'iAiioNs,  8. 
Employe  on  car  to  receive,  when  deemed 

passenger,  see  Cakriare  of  Passengers, 

58. 
Excessive  damages  for  loss  of,  see  Emi-loy^s, 

Injuriks  to,  770. 
Loss  of,  as  an  element  of  damagei,  see  Car* 

RIACK  Ol-  I'ASSKNdKKS,  <I20. 

Of  employes,  see  EMi'i.ovts,  10-21. 

liability  of  receiver  for,  see  Receivers, 

00. 
_  _  payment  of,  by  r  :eiver,  see  Receivers, 

02. 

what  may  be  set  off  against,  see  Set* 

OI'K,  ktc,  O. 

Priority  of  mortgage  over  daima  for,  see 

MOKTGAHKS,    117. 

When  exempt  from  attachment,  see  Attacin 

MENT,  KTC,  30-.'tO. 

—  may  h'   ••••arhed  in  attachment,  see  At- 

lAciiMi      ,  .  :c.,  H4. 


WAGON. 

Collision  betv  .  u  trolley  car  and,  see  Eleo 
'.I-  Railways,  128. 

Cor-.ributory  negligence  of  driver  of,  see 
1,1  icTKic  Railways,  ilO. 

Duty  of  driver  of  to  turn  off  traclc,  see  Elec- 
tric Railways,  {J»*. 


WAITING  ROOM. 
At  station,  what  is,  see  Stations  and  De- 

POTS,  a. 


WAIVER. 

By  city  of  irregularities  in  issue  of  bonds,  see 
MuNicirAL  AND  LocAi.  Am,  341. 

—  consignee  of  irregular  delivery,  see  Ex- 

I'RKss  Companies,  51. 

—  employe  of  duty  of  company  as  respects 

safety  of  machinery,  see  Employes,  Inju- 
ries TO,  lOl. 

—  owner  of  prepayment  of  damages,   see 

Eminent  Domain,  1022. 


Of  breach  of  special  contract,  see  Carriage 
op  Merchandise,  410. 

^  carrier's  rules,  see  Carriage  of  Passen- 
gers, (lO. 

—  company's  liability  as  condition  prece- 
dent to  receiving  freight,  see  Limitation 
op  Liahimty,  17. 

—  conditions  as  to  prepayment  of  land  dam- 

ages, see  Eminent  Domain,  41U-423. 
in  subscription,  see  Subscriptions  to 

Stock,  lOH. 
— subscriptions  in  aid  of  railway,  see 

MuNicn'AL  and  Local  Aid,  220. 
requiring  identification  of  passenger, 

see  Tickets  and  Fares,  81. 

—  —  that  stock  must  be  all  subscribed  be- 

fore  assessment,  see  Suuscrm/mns  to 
Stock,  52. 

—  defective  marking  by  receipt  of  ^oods,  see 

Carria(;k  of  Merchandise,  lOl,  102. 

service  of  process  by  appearance  or 

otherwise,  see  Process,  48. 

—  defects  in   car,  see   Carriage   of    Live 

Stock,  O. 

— pleadings,    see    Pleading,    175- 

178. 

—  defenses  in   actions   on  subscription  to 

stock,  see  SuiiscRii'TioNSTo  SrocK,  174- 
177. 

—  erroneous  refusal  to  direct  verdict,  see 
Trial,  185. 

■—  errors  by  appealing  from  justice,  see 
Justice  ok  thk  Pkace,  20. 

—  forfeiture  by  public    agent,  see   Agency, 

118. 
— statute,  see  Dissolution,  etc.,  lO. 

—  —  for  breach  of  condition  in  deed,  see 

Deeds,  ,17. 

— failure  to  complete  railway  within 

time  limited,  sec Sireki' Railways,  1  lO. 

—  —  of   construction    contracts,   see    Con- 

struction ok  Railways,  34. 

—  grounds  of  challenge  of  jurors,  see  Emi- 

nent Domain,  544. 
forfeiture  of    franchise,  see    Char- 
ters, OO. 

—  Irregularities,  effect  of  appearance  as  a, 

see  Eminent  Domain,  05U. 

in  assessment  of  damages  by  jury,  see 

Eminent  Domain,  1180. 

on  view  of  premises  by  jury,  see  Emi- 
nent Domain,  571. 

—  lien  for  charges,  see  Carriage  of  Mer* 

CHANDISE,  301. 

on  stock  by  creditor,  see  Stockhold- 
ers. OO. 
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,  (If 


198 


WAR,  1. 


Of  limitation  at  to  amount  of  loss  by  pay- 
ment of  larger  sum,  see  Bills  of  Lading, 
87. 

— '  —  in   ticket   by  checking  baggage,  see 

TiCKKTS  AND  FaRES,  80. 

—  mechanic's  lien,  see  Liens,  29,  30. 

—  notice  of  arrival  of  goods,  see  Bills  of 

Ladinc,  lOl. 

assessment  of  stock,  see  Subscrip- 
tions to  S.ocK,  72. 

— claim  for  damages,  see  Carriage  of 

Mekchandisk,  42<I. 

— —  loss,  see  Cakriage  of  Mek- 
chandisk, 490. 

— condemnation  proceedings,  see  £mi> 

nent  Domain,  2«»,  300. 

—  objections,  see  Trial,  50. 

by  going  on  with  hearing  of  condem* 

nation  proceedings,  see  Eminent  Domain, 
301. 

—  —  on  the  trial,  see  Appeal  and  Error, 

104;  Eminem  Domain,  019. 

—  —  to  evidence,  see  Appeal  and  Error, 

07. 
<—  original  trespass  by  reception  of  award, 
see  Eminent  Domain,  1070. 

—  performance  of  condition  in  subscription, 

see  SniscRiPrioNS  to  Stock,  208. 

—  privileged  communications,  see  Witnesses, 

U3. 

—  proof  of  loss,  see  Fire  Lnsukance,  8. 

—  right  of  action  against  carrier  of  passen- 

gers, see  Cai<kia(;k  ok  Passknceks,  520. 
— for  damages  caused  by  delay,  see 

Carriage  of  Mekchandisk,  144. 
wrong  delivery,  see  Carriage 

of  MhXCllANDISE,  280. 

— appeal  in  condemnation  proceed- 
ings, see  Eminent  Domain,  8KO. 

trial  by  jury,  see  Trial,  4. 

to    ippeal,  in    foreclosure    suits, 

MoimiAwEs,  2t»8. 

assessment    of   damages  for 

taken,  see  Eminent  Domain,  1250. 

—  full  compensation  for  carrying  the 

mail,  see  Cakkiagf  of  Mails,  ]  1. 

jury    trial,    see    Eminent    Domain, 

524,  525. 

— move  to  vacate  foreclosure  sale,  see 

Mortgages.  202. 

remove  cause  by  applying  too  late, 

see  Removal  of  Cai;ses,  45. 

—  rule  for  government  of  employes,  see  Em- 

PLOvis,  Injuries  to,  430. 
of  company    by  conductor,   see    Em- 

PLOvfes.  Injuries  to,  26. 
requiring   production   of  ticket,    see 

Tickets  and  Farks,  34. 

—  statutory  requirements  as  to  sufficiency 

of   fences,   see    Animals,    Injuries    to, 
113. 


Of  statutory  requirements  to  fence,  by  land- 
owner, see  Fences,  30. 

—  strict  performance  of  contracts,  see  Con- 

tracts, 76. 

—  — for  railway  construction,  see 

Construction  of  Railways,  29. 


see 
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Claims  for  goods  seized  during,  see  Claims 
against  United  States,  9. 

rebuilding  bridges  destroyed  during, 

see  Claims  against  United  States,  1 1. 

Effect  of,  on  compensation  for  carrying  the 
mail,  see  Carkiage  of  Mails,  13. 

Liability  of  carriers  of  merchandise  as  af- 
fected by,  see  Carriage  of  Merchandise, 
12,  lO,  17,  19,  41,  104,  289. 

— passengers  as  affected  by,  see 

Carriage  of  Passengers,  158,  177. 

express  companies  as  affected  by,  see 

Express  Companies,  24,  31. 

1.  Status  of  the  Confederate  gov- 
eruiiieiit. — As  to  the  relation  of  a  Confed- 
erate state  to  the  United  States,  and  whether 
it  remained  a  "stp.te  "  within  the  meaning 
of  the  United  States  Constitution  and  laws, 
See  Texas  v.  White,  7  Wall.  (  U.  S.)  700. 

The  term  de  facto  as  descriptive  of  a  gov- 
ernment has  no  fixed  and  definite  sense.  It 
is,  perhaps,  most  correct! v  used  as  signify- 
ing a  government  compi'  '•  ly,  though  only 
temporarily,  established  in  the  place  of  the 
lawful  or  regular  government,  occupyirg  its 
capital  and  exercising  its  power.  In  this 
sense  the  Confederate  government  was  never 
a  ih- facto  government ;  but  the  term  is  often 
used  in  a  sense  less  precise,  as  signifying 
any  jrganized  government  established  for 
the  time  over  a  considerable  territory,  in 
exclusion  of  the  regular  government.  Kcp- 
pel  V.  Petersburg  R.  Co.,  Chase  Dec.  (U. 
S.)  167. 

A  (le  facto  government  of  the  latter  kind 
is  not  distinguishable  in  principle  from  any 
other  unlawful  combination,  and  is  only 
distinguishable  in  fact  in  its  power,  terri- 
torial control,  and  by  the  policy  usually 
adopted  in  relation  to  it  by  the  general  gov- 
ernment. The  Confederate  government  was 
something  of  the  latter  class,  but  not  such 
as  to  entitle  its  acts  to  judicial  recognition. 
So  held,  where  stock  owned  by  a  citizen  of 
Pennsylvania  in  a  railroad  within  Confed- 
erate lines  was  condemned  and  sold,  and 
the  proceeds,  with  the  earned  dividends 
thereon,  paid  into  the  Confederate  treasury; 
and  it  was  held  that  the  confiscation  was  null 
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and  void.     Keppel  v.  Petersburg  R.   Co., 
Chase  Dec.  {U.  S.)  167, 

Wliere  two  or  more  parties  are  engaged 
i:i  the  same  illegal  transaction,  in  violation 
of  tiie  supreme  law  of  the  land,  and  one  of 
them  is  injured  by  the  negligence  of  the 
oilier,  the  court  wiil  not  lend  its  assistance 
in  favor  of  the  injured  party.  The  widow 
of  a  railroad  employe  brought  suit  to  le- 
cover  for  the  killing  of  her  husband  through 
tlie  negligence  of  another  employe  of  the 
road.  The  evidence  showed  that  at  the 
time  of  the  killing  the  husband  was  volun- 
tarily engaged  in  transporting  Confederate 
soldiers  and  munitions  of  war  over  the  road. 
//(•/</,  that  there  could  be  no  recovery.  IVai' 
liue  V.  Cannon,  38  Ga.  199. 

The  husband  of  plaintiff  was  captain  of  a 
company  of  Confederate  soldiers,  and  was 
carrying  his  company  by  rail,  under  the 
orders  of  'lis  superior  officer,  to  move  in  an 
attack  on  the  Federal  troops.  While  the 
employes  of  the  road  and  the  captain  were 
thus  engaged  a  collision  occurred  upon  the 
road,  and  the  captain  was  killed.  Held, 
that  there  could  be  no  recovery  against  the 
road.     Martin  v.  IVallace,  40  Ga,  52. 

2.  Takiut;  property  for  military 
use. —  The  title  of  private  property  may 
be  acquired  by  the  government  by  cap- 
ture from  a  public  enemy,  by  purchase 
from  the  true  owner,  or  by  taking  under 
eminent  domain.  Taylor  v.  Nashville  &* 
C.  R.  Co.,  6  Coldw.  { Tenn.)  646. 

The  right  of  the  state  to  impress  and  take 
private  property  for  the  use  of  the  army  in 
the  field  and  upon  the  actual  theatre  of  mili- 
tary operations  depends  upon  the  police 
power  of  the  nation,  and  arises  from  its 
obligation  to  protect  the  national  existence, 
and  the  lives  and  property  of  its  citizens. 
Tdylor  V.  Nashville  &*  C.  li.  Co.,  6  Coldw. 
(Tenn.)  6.^6. 

The  right  of  the  citizen  to  compensation 
for  private  property  taken  by  the  state  for 
the  use  of  its  armies  does  not  preclude  the 
exercise  of  the  police  power  of  the  state 
over  private  property,  which  is  necessary 
for  the  orderly  existence  of  all  governments ; 
compensation  is  not  a  condition  precedent 
to  the  right  to  take  property,  or  to  the  vest- 
ing the  title  thereto  in  the  government. 
Taylor  v.  Nashville  &'  C.  X.  Co.,  6  Coldw. 
( Tenn.)  646. 

If  movable  property  is  taken  in  good  faith, 
by  the  agent  of  the  government,  for  the 
public  use,  with  intent  to  appropriate  it 


absolutely  and  permanently  to  such  use,  the 
title  vests  in  the  government  upon  such 
taking,  and  will  not  revest  in  the  original 
owner  upon  the  government  ceasing  to  use 
the  property.  Taylor  v.  Nashville  &•  C,  R. 
Co.,  6  Coldw.  {Tenn.)  646. 

The  military  forces  of  the  government  have 
the  right,  while  in  occupation  of  friendly  ter- 
ritory, in  time  of  war,  and  upon  pressure  of 
military  necessity,  to  take  for  the  public  use 
or  to  destroy  private  property  without  first 
making  compensation.  Taylor  v.  Nashville 
&*  C.  K.  Co., 6  Coldv:  {Tenn.)  646. 

Wood  was  cut  for  a  railroad  operated  by 
the  United  States  as  a  military  railroad, 
under  a  military  order,  upon  the  land  of 
complainant,  and  sold  to  the  military  au- 
thorities, who  sold  it  to  the  company  own- 
ing the  road,  when  it  was  turned  over  by 
the  military  authorities  to  the  company. 
Held,  that  complainant  had  no  title  to  the 
wood.  The  title  vested  in  the  company. 
Taylor  v.  Nashville  <S-  C.  R.  Co.,  6  Coldw. 
{Tenn.)  646. 

3. Payments  in  Confederatemoney. 
— Mississippi  Act  of  Dec.  7, 1863,  "to  enable 
the  railroad  companies  of  this  state  to  pay 
the  moneys  borrowed  by  them,"  was  in  aid 
of  the  rebellion,  and  void.  Mississippi  C. 
R.  Co.  V.  State,  46  Miss.  1 57. 

The  state  treasurer  had  no  authority  to 
receive  either  Confederate  or  state  treas- 
ury notes  from  the  railroads  in  payment  of 
money  loaned  to  them  by  the  state  before 
the  war  began.  Mississippi  C.  R.  Co.  v. 
State,  46  Miss.  1 57. 

Payments  made  by  a  company  prior  to 
the  passage  of  the  above  act  stand  upon  a 
different  footing  from  payments  made  sub- 
sequent to,  and  in  pursuance  of,  such  act. 
It  is  impossible  for  the  court  to  say  that 
payments  made  prior  to  the  passage  of  the 
act  were  made  for  unlawful  purposes,  or 
applied  to  an  illegal  use.  While  illegal 
measures  were  being  supported  by  state 
appropriations  yet  expenditures  were  being 
made  for  legitin.ate  purposes.  New  Orleans, 
St.  L.  <S-  C.  R.  CiK  V.  State,  52  Miss.  877. 

4.  Control  01  railroads  by  govern- , 
nient.'*' — Where  officers  of  the  government 
require  a  railroad  to  transport  the  freight 
of  government  contractors,  without  other- 
wise interfering  with  its  management,  and 
the  road  thereby  becomes  blocked,  and  a 
shipper  brings  an  action  against  the  road 

*  See  also  Carriage  of  Merchandise,  41* 
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as  a  common  carrier  and  obtains  judgment 
because  of  the  road's  delay  in  transporting 
his  freight,  the  judgment  cannot  be  re- 
garded as  the  natural  and  proximate  conse- 
quence of  the  acts  of  the  officers,  but  must 
be  deemed  remote  damages.  Illinois  C.  R. 
Co.  V.  United  States,  i6  Ct.ofCl.  312. 

Where  a  railroad  is  under  such  military 
control  that  it  cannot  ship  grain  without 
the  consent  of  the  government,  a  mere 
delivery  of  grain  '<n  cars  and  warehouses, 
by  consent  of  the  agent,  where  no  receipt  is 
given,  will  not  create  the  relation  of  shipper 
and  common  carrier,  so  as  to  make  the 
company  liable  for  failing  to  carry  the 
grain.  Such  liability  can  be  created  only 
by  contract.  Illinois  C.  R.  Co.  v.  As/imead, 
58  ///.  487.  II  Am.  /i>.  Hep.  59.— Distin- 
guishing Illinois  C.  R.  Qo.v.  McClellan,  54 
111.  58.— Reviewed  in  Nashville  &  C.  R. 
Co.  V.  Estes,  10  Lea  (Tenn.)  749. 

A  company  was  under  the  military  control 
of  the  government  and  was  operated  in  the 
transportation  of  troops,  munitions  of  war, 
and  supplies,  in  the  suppression  of  the  re- 
bellion, so  that  it  was  not  in  the  free  and 
unrestrained  exercise  of  its  franchise.  Hald, 
not  liable  as  a  commo.:  carrier  for  refusing 
to  receive  freight  for  transportation,  but 
not  so  where  it  accepted  the  freight  with 
knowledge  that  it  could  not  properly  trans- 
port it  on  account  of  such  interference. 
Phelps  V.  Illinois  C.  R.  Co.,  c     'II.  548. 

An  agreement  by  an  agent  of  a  company 
to  furnish  cars,  at  a  future  day,  to  transport 
grain,  and  to  receive  ;u2H  ship  the  same, 
will  not  estop  the  company,  when  sued  in 
tort  upon  its  common-law  obligation,  from 
showing  its  right  to  refuse  to  receive  the 
grain,  owing  to  the  military  control  of  the 
United  States.  P/wips  v.  Illinois  C.  R.  Co., 
94  ///.  548. 

If  the  government  monopolizes  a  rail- 
road, to  relieve  itself  from  liability  the 
company  should  abdicate  its  functions  as  a 
common  carrier  for  the  public  at  large. 
Prui/t  V.  Hannibal  &^  St.  J.  R.  Co.,  62 
Mo.  527. 

6.  Coiiflseiition  of  stock.— Acts  done 
under  the  authority  of  an  insurgent  body, 
actually  organized  as  a  government  within 
a  large  extent  of  territory,  not  merely  in 
hostility  to  the  regular  and  lawful  govern- 
ment but  in  complete  exclusion  of  it  from 
the  whole  territory  subject  to  insurgent  con- 
trol,cannot  be  recognized  as  lawful ;  butacts 
of  individual  subjects  of  such  de  facto  gov- 


ernment may  be  lawful.     Kepptl  v.  Peters- 
burg R.  Co.,  Chase  Dec.  (U.S.)  167. 

Stock  held  by  a  citizen  of  Pennsylvania 
in  a  railroad  within  Confederate  territory 
was  confiscated,  and  the  proceeds,  with 
certain  earned  dividends,  paid  into  the  Con- 
federate treasury.  Held:  (i)  that  the  con- 
fiscation was  a  nullity  ;  (2)  that  the  company 
was  liable  for  the  dividends  declared  during 
the  war,  but  only  in  an  amount  equal  to  the 
value  of  Confederate  currency,  with  interest 
thereon  from  the  time  of  bringing  suit,  no 
previous  demand  having  been  made  there- 
for. Keppel  V.  Petersburg  R.  Co.,  Chase 
Dec.  (U.S.)  167. 

Where  complainants  claim  title  to  shares 
of  railroad  stock  under  a  judgment  of  a 
court  of  the  Confederate  States  of  America, 
confiscating  such  stock  as  the  property  of 
alien  enemies,  they  do  not  thereby  acquire 
a  valid  title  thereto  as  against  the  original 
owners  of  the  stock,  and  the  railroad  can- 
not be  required  to  issue  to  them  certificates 
of  ownership.  (Harris,  J.,  dissenting.)  Cen- 
tral R.  &-  B.  Co.  V.  Ward,  37  Ga.  515. 

O.  Acts  Justifiefl  by  cominand  of 
military  officer.— The  late  rebellion  had 
matured  into  a  civil  war  on  May  10,  1862, 
The  admitted  laws  of  all  civilized  warfare 
entitle  each  party  in  a  civil  war  to  the 
same  right  of  capture  or  destruction  of 
enemies'  property,  and  show  that  when 
either  the  capture  or  destruction  of  prop- 
erty by  one  of  such  belligerents  is  lawful,  it 
is  equally  lawful  by  the  other,  and  if  unlaw- 
ful by  one,  it  would  be  equally  so  by  the 
other.  One  who,  acting  under  the  orders  of 
a  Confederate  general,  burned  the  cars  of  a 
railroad,  in  May,  1862,  is  not  liable  to  a  civil 
action  for  damages.  The  act  of  Kentucky 
legislature,  approved  Feb.  22,  1862,  "to 
provide  a  remedy  for  injuries  done  by  dis- 
loyal persons,"  does  not  apply  to  such  cases, 
nor  to  the  exercise  by  citizens  of  Kentucky 
of  belligerent  rights  in  the  Confedenite 
army  within  the  state.  The  rights  of  bel- 
ligerents were  regulated,  as  to  all  alike,  by 
the  national  law  and  the  national  will,  which 
Kentucky  could  neither  modify,  control,  nor 
frustrate  as,  to  any  belligerent,  citizen  or  no 
citizen.  Rtll  v.  Louisville  &•  N.  R.  Co.,  i 
Hush  (A')'.)  404. 

An  order  issued  by  a  regularly  constituted 
military  authority  during  the  civil  war  is 
sufficient  to  protect  citizens  or  a  carrier 
obeying  it.  Western  &-  A.  R.  Co.  v.  Hurst, 
II    Heisk.    (Tenn.)    625.  — Reviewer    in 
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Nashville  &  C.   R.  Co.  v.  Estes,  lo  Lea 

(Tenn.)  749- 

In  1862  plaintiff  stored  certain  cotton 
with  a  warehouseman  in  Tennessee,  with 
instructions  to  retain  it  until  he  gave  him 
further  instructions.  Soon  afterwards  the 
Federal  army  approached  the  place,  when 
the  commander  of  the  Confederate  forces,  in 
preparing  to  evacuate  the  place,  issued  an 
order  directing  the  warehouseman  to  ship 
the  cotton  fuitiier  s(juth,  wiiicli  was  done, 
where  it  was  placed  with  a  reliable  ware- 
houseman, but  in  the  subsequent  conflicts 
and  casualties  of  war  it  w.is  destroyed,  //t/t/, 
tliat  there  could  be  no  recovery.  Western 
&•  A.  A\  Co.  V.  Hurst,  1 1  Heisk.  ( 7V««.)  625. 

7.  Liability  for  bridges  destroyed. 
—A  railroad  company  is  not  liable  to  the 
United  States  for  the  cost  of  rebuilding 
bridges,  as  a  military  necessity,  that  were 
destroyed  by  the  armies  in  time  of  war. 
United  States  v.  Pacific  R.  Co.,  120  U.  S. 
227,  7  Sup.  Ct.  Rep.  490. 

The  right  of  the  government  in  time  of 
war  to  destroy  bridges  for  the  public  de- 
fense, or  to  rebuild  them  as  a  military  neces- 
sity, does  not  carry  witli  it  a  right  to  force 
an  implied  contract  upon  the  owner  of  the 
realty  for  the  cost  of  the  structures  erected. 
Such  a  contract  must  rest  upon  the  owner's 
license,  express  or  implied,  and  be  subject 
to  its  limitations.  Pacific  R.  Co.  v.  United 
States,  20  Ct.  of  CI.  200. 

8.  C'oiistriictioii  of  military  rail- 
ways.—The  United  States  military  author- 
ities had  the  right  during  the  civil  war  to 
construct  a  line  of  railroad  along  a  public 
street  of  a  city,  connecting  the  railroad  of 
one  company  with  the  depot  of  another 
company,  and  no  one  using  such  road  for 
military  purposes  under  the  orders  of  the 
military  authoriiies  could  be  deemed  a  tres- 
passer. Rut  the  ciiarter  of  neither  of  said 
companies  authorizing  the  construction  of 
such  road,  they  could,  asiigainst  the  public, 
the  state,  or  municipal  authorities,  derive 
no  right  through  a  license  from  the  military 
authorities  to  use  the  same  for  their  private 
benefit.  A  company,  by  using  such  road 
for  its  own  purposes,  became  a  trespasser 
and  liable  for  any  damage  occurring  in  con- 
sequence of  the  passage  of  its  train.  Mis- 
sissippi Sf  T.  R.  Co.  V.  Wilson,  10  Heisk. 
{Tenn.)  496. 

0.  Effect  of  war  on  validity  of  con- 
tracts.—The  validity  or  invalidity  of  acts 
or  contracts,  while  the  rebellion  existed,  may 
\  D.  R.  D.— II 


be  tested  by  the  following  grounds :  If  in 
aid  of  the  war.  they  were  invalid ;  if  for  a 
legitimate  purpose,  though  by  an  insurgent 
or  an  insurgent  body,  they  are  generally 
valid.  New  Orleans,  St.  L.  &-  C.  R.  Co.  v. 
State,  52  Miss.  877. 

10.  Liability  of  carriers  as  af- 
fected by.  —  Confederate  troops  who, 
during  the  civil  war,  made  a  raid  into  one 
of  the  stales  adhering  to  the  Union  were 
public  enemies  ;  and  a  carrier  is  not  liable 
for  goods  taken  from  it  by  such  forces. 
Bland  \.  Adams  Exp.  Co.,  i  Ditv.  (Ky.)  233. 

A  carrier  will  not  be  liable  for  the  loss  of 
property  occasioned  by  the  military  forces 
of  the  Confederate  states,  but  the  burden  is 
upon  it  to  estaLIish  such  occasion  by  suffi- 
cient evidence.  JVallace  v.  Sanders,  50  Ga. 
134;  former  appeal  42  Ga.  486.  Lewis  v. 
Ludwick,  6  Coldw.  ( Tenn.)  368. 

Where  property  was  delivered  to  a  carrier 
in  one  of  the  Confederate  states  during  the 
civil  war,  and  within  the  Confederate  mili- 
tary lines,  the  carrier  was  not  liable  for  a  loss 
where  the  property  was  seized  and  destroyed 
by  the  Confederate  forces  acting  under  mili- 
tary orders ;  and  the  fact  that  the  carrier 
gave  no  notice  of  the  loss  to  the  consignor 
would  not  affect  its  liability.  Nashville  &* 
C.  R.  Co.  V.  Estes,  3  Am.  &*  Eng.  R.  Cas. 
492,  10  Zt"  {Tenn.)  749. 

During  v->.  civil  war,  goods  being  trans- 
ported within  the  Confederate  lines  by  com- 
mon carriers  were  captured  and  destroyed 
by  the  United  States  forces.  Held,  that  the 
loss  was  occasioned  by  the  "  public  enemy," 
and  the  carriers  were  not  liable.  Southern 
Exp.  Co.  v.  Womack,  i  Heisk.  (Tenn.)  256. 

A  railroad  company  ceased  to  be  a  com- 
mon carrier  while  its  road  was  in  the  hands 
of  the  Confederate  authorities,  appropriated 
to  military  uses.  A'ashz'ille  >j^  C.  R,  Co.  v. 
Estis,  7  Heisk.  (Tenn.)  622. 

Whether  spirits  delivered  to  a  railroad 
company  for  transportation  were  destroyed 
by  the  order  of  the  Confederate  authorities 
as  a  military  measure  to  prevent  tlieir  falling 
into  the  hands  of  the  approaching  Federal 
army,  or  as  a  matter  of  public  necessity  for 
the  safety  of  the  people  in  the  neighbor- 
hood, in  either  case  such  a  destruction 
would  be  a  good  defense  for  the  company 
whose  road  was  at  the  time  in  the  hands  of 
said  authorities.  Nashville  &•  C.  R.  Co.  v. 
Estis,  7  Heisk.  {Tenn.)  622. 

The  destruction  of  property  by  the  Con- 
federate army  cannot  be  set  up  by  a  common 
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carrier  as  the  act  of  the  "  public  enemy." 
Nashville  &»  C.  R.  Co.  v.  Estis,  7  Heisk. 
{Tenn.)  622.  Patterson  v.  North  Carolina 
Ji.  Co.,  64  A^  Car.  147. 


WAREHOUSEMEN. 

Agrreements  of  agents  to  store  goods,  see 
Agencv,  57. 

Charging  liability  as  both  carrier  and,  see 
Carkiack  ok  Merchandise,  JIOl. 

Discrimination  in  warehouse  facilities,  see 
Discrimination,  51. 

Duty  to  furnish  warehouse  facilities,  see 
Carriage  of  Merchandise,  54. 

Effect  of  notice  of  arrival  to  reduce  carrier's 
liability  to  that  of,  see  Carriage  of  Mer- 
chandise, 224. 

Express  company  when  liable  as,  see  Ex- 
press Companies,  50-50. 

Insurable  interest  of,  see  Fire  Insurance,  2. 

Liability  of  carrier  as,  see  Carriage  of  Mer- 
chandise, mG-374. 

initial  carrier  as,  see  Carriage  of  Mer- 
chandise, G21. 

Power  to  act  as,  see  Baltimore  &  Ohio  R. 
Co.,  3. 

When  carrier's  liability  attaches  on  delivery 
to,  see  Carriage  of  Merchandise,  74. 

—  company  liable  as,  for  baggage,  see  Bag- 
gage, 08-74. 

.-  liability  as,  attaches,  see  Carriage  op 
Merchandise,  333-361. 

— terminates,  see  Carriage  of  Mer- 
chandise, 3(I2-3G6. 

1.  Nature  of  the  coutract  with.— 
A  warehouseman  cannot  have  the  posses- 
sion of  another  man's  property,  with  its 
accompanying  d  jties  and  responsibilities, 
forced  upon  him  against  his  will.  Delaware, 
L.&'W.  R.  Cc.  V.  Central  S.  V.  &»  T.  Co., 
37  Am.  &■»  Eiig.  R.  Cas.  607,  45  N.  J.  Eq. 
50.  17  Ail.  Rep.  146;  affirmed  in  \(>  N.J. 
Eq.  280,  19  Atl.  Rep.  185. 

2.  WarehoiiHe  receipts.*  —  Ware- 
house receipts  made  payable  to  bearer  are 
not  negotiable.  They  are  made  negotiable 
only  by  written  indorsement  and  delivery. 
Erie  &*  P.  Dispatch  v.  St.  Louis  Cotton 
Compress  Co.,  6  Mo.  App.  172. 

A  company  not  doing  a  warehouse  busi- 
ness cannot  issue  warehouse  receipts  which 
will  be  binding  and  valid.  Great  Western 
P.  Co.  v.  Hodgson,  44  U.  C.  Q.  B.  187. 


•Transfer  and  negotiability  of  warehouse  re- 
ceipts, see  notes,  84  Am.  Dec.  75a;  Sy  Id.  361. 

How  far  warehouseman's  receipt  is  conclusive 
astoquality  ofgoods,  8eenote,iooAM.  Dec.  243. 


A  company  cannot  issue  a  valid  ware- 
house receipt  in  favor  of  one  who  has  no 
goods  on  storage  with  it.  Great  Western 
R.  Co.  v.  Hodgson,  44  U.  C.  Q.  B.  187. 

When  a  warehouse  receipt  is  issued  and 
delivered  under  a  special  agreement  which 
remains  unfulfilled  on  the  part  of  him  to 
whom  it  is  delivered,  the  latter  takes  no 
property  in  the  receipt  itself,  nor  in  the 
property  described  therein.  Great  Western 
R.  Co.  V.  Hodgson,  44  [/.  C.  Q.  B.  187. 

A  company  holding  property  under  a 
special  bailment  for  another  cannot  issue  a 
warehouse  receipt  therefor  for  the  purpose 
of  having  it  discounted  in  the  company's 
favor  by  a  third  party.  Great  Western  R.  Co. 
V.  Hodgson,  44  U.  C.  Q.  B.  187. 

3.  and  riijlits   of  assignees.— 

A  carrier  held  freight  consigned  to  a  firm, 
and  issued  what  were  called  arrival  notices. 
The  next  day  a  messenger  of  the  firm  pre- 
sented these  notices  with  an  indorsement 
thereon  to  deliver  to  a  certain  warehouse. 
The  indorsement  was  in  the  firm  name,  by 
one  of  the  members.  The  warehousemen, 
without  having  actual  control  or  possession 
of  the  goods,  issued  receipts  to  the  indi- 
vidual member  of  the  firm,  who  sold  the 
goods,  and  delivered  the  receipts  indorsed. 
The  firm  subsequently  sold  to  other  parties. 
The  warehousemen  their  purchased  the  re- 
ceipts issued  to  the  individual  member,  and 
procured  an  assignment  of  the  same.  Held, 
that  in  the  absence  of  proof  of  authority 
on  the  part  of  the  consignees  of  the  ware- 
housemen to  issue  a  receipt  to  the  individual 
partner  the  receipt  was  void,  and  that  the 
warehousemen,  coming  into  possession  of 
the  receipt  thereafter  as  indorsers  for  value, 
were  chargeable  with  notice  of  its  invalidity, 
and  had  no  title  to  the  goods  as  against  the 
assignees  of  the  firm.  Delaware,  L.  &*  W. 
R.  Co.  v.  Convith,  37  A'.  Y.  S.  R.  728,  60 
Hun  576,  14  N.   Y.  Supp.  245. 

Defendant  company  gave  \yarehouse  re- 
ceipts to  one  B.  for  7500  barrels  of  flour  as 
in  store  for  him,  on  the  faith  of  which 
plaintiffs  accepted  and  paid  bills  diawn  upon 
them  by  B.;  and  there  being  a  deficiency  of 
192  barrels,  they  sued  defendant.  The  evi- 
dence showed  that  defendant  knew  that 
such  receipts  were  commonly  used  to  obtain 
advances  of  money,  and  that  they  some- 
times gave  receipts  to  B.  for  flour  in 
advance,  on  being  told  that  it  was  on  the 
way;  but  how  the  mistake  in  question  oc* 
currcd  was  not  shown.     Held,  that  there 
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was  a  case  to  go  to  the  jury  in  support  of 
the  declaration,  and  that  a  verdict  for  plain- 
tiffs must  be  allowed  to  stand,  although  the 
jury  might  well  have  found  otherwise. 
McLean  v.  Buffalo  &-  L.  H.  K.  Co.,  24  U. 
C.  Q.  />'.  270.-  Reviewed  in  Erb  v.  Great 
Western  R.  Co.,  3  Out.  App.  446. 

4.  Dllltfeiice  or  care  required.*— 
A  warehouseman  must  exercise  reasonable 
care,  but  he  is  not  an  insurer  against  all 
losses  except  those  arising  from  the  "  act 
of  God  "  and  the  public  enemy ;  he  is  only 
liable  for  losses  which  niigiit  iiavc  been 
guarded  against  by  the  exercise,  on  his  part, 
of  ordinary  care  and  diligence.  S/.  Louis, 
A.^  T.  H.  K.  Co.\.  Moiifjioiiit'ry,2,()  111.  335. 

The  custodian  of  another's  property  who 
uses  the  means  which,  at  the  time  of  danger, 
appear  to  him  best  for  its  preservation  is 
not  to  be  held  resjionsiljle  for  failing  to 
adopt  measures  which  subsequent  events 
show  would  have  produced  belter  results. 
An  honest  and  reasonable  effort  made  in 
the  exercise  of  an  honest  judgment  is  all 
the  law  requires  of  him.  Turrentine  v. 
Wilmington  &'  W.  K.  Co.,  too  N.  Car.  375, 
tS.E.A'i'p.  116. 

5.  Duty  to  iiisiirc.—A  warehouseman 
agreed  to  carry  insurance  for  the  benefit  of 
the  owners  and  a  carrier,  covering  cotton 
deposited  with  him  for  compression  for 
shipment.  He  received  cotton  valued  at 
§698,300,  but  carried  only  $30 1,7 50  insurance. 
There  was  a  total  loss  by  fire  without  his  or 
the  carrier's  fault.  The  owners  sued  the 
warehouseman  for  breach  of  his  contract  to 
carry  insurance,  making  the  carrier  a  co- 
defendant.  HM,  that  complainants  were 
entitled  to  recover  of  the  warehouseman 
such  damages  as  resulted  from  a  breach  of 
his  contract  to  carry  insurance,  but  not  en- 
titled to  hold  him  as  an  insurer.  But  the 
owners,  having  taken  out  for  themselves 
the  very  insurance  which  the  warehouse- 
man had  contracted  to  procure  for  them, 
and  having  received  payment  of  loss  in  full 
from  their  own  insurer,  were  entitled  to  re- 
cover notiiing,  having  sustained  no  damage 
by  reason  of  the  warehouseman's  default. 
Lancaster  A/ills  v.  Merchants'  Cotton-Press 
Co.,  45  Am.  &s  Eng.  R.  Cas.  423,  89  Tenn. 
I,  i\S.  W.  Rep.  317. 

A  carrier  contracted  with  a  warehouse- 
man^ j^eceive  for  it  from  customers,  and 

*  Care  required  of  warehousemen.  Evidence 
of  general  custom.  Opinion  evidence,  see  45 
Am.  &  Eng.  R.  Cas.  423,  abttr. 


compress,  all  cotton  designed  for  shipment 
over  its  line  from  a  named  depot,  and  that 
the  warehouseman  should  insure  the  cotton 
in  solvent  companies  for  the  benefit  of  the 
carrier  while  it  remained  in  the  warehouse. 
The  course  of  business  pursued  under  this 
contract  was  as  follows :  The  carrier  gave 
to  its  customers  permits  authorizing  the 
warehouseman  to  receive  cotton  as  its  agent. 
Upon  deposit  of  the  cotton  under  these 
permits  the  warehouseman  gave  to  each 
customer  a  "  dray  ticket  "  therefor.  Upon 
the  face  of  some  of  these  tickets  it  was 
stated  that  theK:otton  was  "  fully  covered  by 
the  policies  of  insurance  "  held  by  the  ware- 
houseman, and  in  others  that  it  was  "cov- 
ered by  "  the  warehouseman  "  with  insurance 
for  the  owners  as  interest  may  appear." 
The  warehouseman  uniformly  made  verbal 
representations  to  customers  that  their 
cotton  was  "  fully  insured  "  for  benefit  of 
carrier  and  owners.  Upon  presentation  of 
this  "  dray  ticket,"  the  customer  received  a 
bill  of  lading  from  carrier  in  lieu  thereof. 
Under  that  bill  of  lading  the  carrier  was 
exempted  from  liability  for  loss  of  the 
cotton  by  fire  while  it  was  'n  the  warehouse 
for  compression.  Loss  of  the  cotton  by  fire 
occurred,  without  negligence  of  carrier  or 
warehouseman,  while  it  remained  in  the 
warehouse  for  compression.  The  v.are- 
houseman  had  not  covered  it  with  insurance 
as  stipulated  with  carrier  or  as  represented 
to  customers.  Held :  (i)  that  the  carrier  was 
not  liable;  and  that  the  warehouseman  was 
liable,  but  not  as  an  insurer  against  loss  by 
lire ;  (2)  that  the  contract  and  true  relations 
between  the  warehouseman  and  depositors 
of  cotton  should  be  ascertained  from  a  view 
of  the  entire  series  of  transactions  consid- 
ered as  one  whole,  and  not  alone  from  the 
face  of  the  "  dray  tickets  " ;  (3)  that  there- 
fore the  surrender  of  the  "  dray  tickets  "  to 
the  carrier,  and  acceptance  of  bills  of  lading 
in  lieu  thereof,  did  not  end  the  warehouse- 
man's obligations  to  depositors  with  refer- 
ence to  carrying  insurance  for  their  benefit. 
Lancaster  Mills  v.  Merchants'  Cotton-Press 
Co.,  45  Am.  il^  Eng,  R.  Cas.  423,  89  Tenn,  i, 
14  .S\    W.  Rep.  317. 

The  warehouseman's  contract  with  de- 
po^  itors  was  to  carry  insurance  in  solvent 
co.npanies  to  cover  their  cotton,  not  to 
stand,  himself,  us  insurer  against  loss  by  fire  ; 
and  ihe.efore  his  liability  was  not  direct  and 
absolute,  as  that  of  an  insurer,  but  only  for 
loss  or  damage  resulting  to  depositors  from 
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his  failure  to  comply  with  his  contract  or 
representations  as  to  the  carrying  of  insur- 
ance for  their  benefit.  Lancaster  Mills  v. 
Merchants'  Cotton-Press  Co.,  45  Am.  &* 
Eiig.  li.  Cas.  423,  89  Tenn.  i,  14  S.  W. 
Hep.  317. 

The  warchouseniatrs  obligation  is  to  take 
out  insurance  upon  the  entire  value,  and 
not  upon  the  iiabiiity  or  interest  of  the 
carrier  only,  where  he  agrees  to  receive  and 
compress  cotton  for  shipment  by  the  car- 
rier, "  as  well  us  to  insure  the  same  while  in 
his  keeping  for  the  benefit  of  the  "  carrier. 
But  the  carrier  is  not  liable  to  the  owner  for 
the  warehouseman's  default  in  failing  to  pro- 
cure such  insurance  where  he  is  under  no 
obligation  to  have  the  owner's  interest  in- 
sured. And  the  wareliousenian's  represen- 
tations to  depositors  that  such  insurance 
has  been  procured,  or  his  promise  to  them 
that  it  shall  be  taken  out,  are  not  binding 
upon  the  carrier.  He  is  not,  in  that  matter, 
the  carrier's  agent.  Lancaster  Mills  v.  Mer- 
clianls'  Cotton-Press  Co.,  45  Am.  &->  Eng.  K. 
Cas.  423,  89  Tenn.  i,  145.  IV.  Pep.  317. 

O.  CIiurgUH  for  storage.— The  legis- 
lature has  power  to  declare  what  service 
warehousemen  shall  render  to  the  public, 
and  to  fix  the  compensation  that  may  be 
demanded  for  such  service,  but  until  such 
power  is  exercised  warehousemen  are  at 
liberty  to  use  their  warehouses  as  they 
please.  Delaware,  L.  &^  W.  R.  Co.  v.  Cen- 
tral S.  V.  (S-  T.  Co.,  37  Am.  &>  Eng.  P.  Cas. 
007,45  I\[./.  Eq.  50, 17  At  I.  Pep.  \i,fi;  affirmed 
in  46  X.  J.  Eq.  280,  19  All.  Pep.  185. 

7. and  lieu  tliorcfor.*  —  After 

goods  had  been  bargained  for,  the  seller 
shipped  them  by  rail,  consigned  to  himself, 
and  sent  to  plaintiff,  the  purchaser,  a  bill 
and  an  order  on  the  carrier  for  the  goods 
on  payment  of  the  freight.  The  freight  was 
paid,  but  the  goods  not  being  of  the  quality 
ordered,  plaintifl  refused  to  receive  them. 
The  carrier  notified  plaintiff  that  the  goods 
would  be  stored,  if  not  taken  away,  and 
they  were  stored,  but  no  notice  of  the  actual 
storage  was  given  either  to  plaintifl  or  to  the 
seller,  though  plaintiR  learned  of  it  some  ten 
days  afterwards.  Five  months  afterwards 
plaintifl  made  an  arrangement  with  the 
seller  by  which  he  was  to  take  up  the  goods, 
and  the  carrier  delivered  a  portion  of  them 


*  Definition  of  warehouseman's  lien;  when  it 
does  and  when  it  does  not  exist,  see  note,  43 
Am.  Dec  3$7. 


without  claiming  any  lien,  but  refused  to 
deliver  the  rest  until  the  charges  were 
paid,  whereupon  plaintiff  replevied  the 
remainder  from  the  warehouseman.  Held, 
that  the  warehouseman  had  a  lien  on  the 
goods  replevied  for  his  charges  on  the 
whole,  and  the  action  could  not  be  main- 
tained.   Barker  v.  Brown,  138  Mass.  340. 

A  warehouseman,  in  the  absence  of  a 
contract  for  a  lien,  acquires  no  lien  on  goods 
for  freight  charges  which  he  pays  at  the 
request  of  the  owner,  unless  there  be  a  cus- 
tom of  the  place  giving  such  lien.  Bass  v. 
Upton,  I  Minn.  408  {Gil.  292). 

8.  Liabilities  of  n-arclioiiHeniaii, 
generally.*— A  railroad  company  which 
owns  a  warehouse  or  place  of  deposit  for 
goods  and  freight  which  are  to  be  delivered 
to  consignees  stands  upon  the  same  footing 
as  to  liability  for  injuries  to  persons  and 
property,  by  reason  of  not  having  safe  and 
secure  roads  and  ways  for  ingress  and  egress 
to  and  from  such  freight,  as  any  other  per- 
son. Its  liability  is  the  same  as  that  of 
others  in  like  circumstances ;  no  greater 
and  no  less.  Central  P.  Co.  v.  Gleason,  72 
Ga.  742. 

Where  various  parties  deliver  grain  for 
storage  to  the  keeper  of  an  elevator,  who, 
without  any  agreement  to  that  effect,  and 
without  the  knowledge  of  the  owners,  but 
according  to  the  custom  in  such  cases, 
mixes  in  a  common  mass  all  the  grain  of 
the  same  kind  and  quality,  the  several 
owners  become  tenants  in  common  of  the 
entire  amount  in  store  of  like  quality  ;  and 
where  in  such  case  the  elevator  and  its 
contents  are  burned  through  the  negligence 
of  a  railway  company,  each  owner  may  re- 
cover of  the  company  the  value  of  his 
grain  so  destroyed  Arthur  v.  Chicago,  P. 
I.  &*  P.  R.  Co.,  iC  Am.  •»>  Eng.  P.  Cas.  283, 
61  Iowa  648,  (7  N.  H'.  Rep.  24. 

In  such  case  the  warehouseman  would 
not  be  liable  to  the  owners  of  the  grain,  as 
his  act  of  mixing  it  was  not  a  conversion ; 
and  the  fact  that  one  of  the  owners  of  the 
grain  brought  an  action  against  the  ware- 
houseman to  recover  the  value  of  his  grain, 
on  the  ground  that  the  act  of  mingling  was 
a  conversion  of  it,  in  which  action  he  failed 
to  recover,  would  not  defeat  him  in  liis 
action  against  the  railway  company.  Arthur 

*  LirSility  of  railroads  as  warehousemen,  see 
note,  7  Am.  &  Eng.  R.  Cas.  404. 

Liability  of  carrier  for  goods  in  transit  and  as 
warehouseman,  see  note,  13  L.  ^\  A.  33. 
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V.  Chicago,  R.  I.  6-  P.  A'.  Co.,  i6  Am.  &* 
Eng.  R.  Cas.  283,  61  /ou/a  648,  17  iV.  fF. 
A\-/>.  24. 

Small  packages  of  whiskey  were  shipped 
into  tiic  state  by  rail  to  defendant,  wiio 
was  selling  it  in  violation  of  the  law.  The 
carrier  was  in  the  habit  of  holding  the  dif- 
ferent packages  and  allowing  defendant  to 
take  lip  one  at  a  time,  paying  the  charges 
thereon  as  he  might  need  it  in  his  business. 
Certain  packages  were  seized  wiiilc  in  the 
carrier's  warehouse,  in  a  proceeding  to  con- 
demn the  same.  NM :  (i)  That  the  com- 
pany ceased  to  be  a  carrier  in  thus  holding 
the  whiskey,  and  became  a  warehouseman, 
and  could  not  claim  protection  on  the 
ground  that  it  was  an  interstate  shipment, 
as  decided  in  125  U.  S.  465.  The  protection 
given  by  that  decision  relates  only  to  inter- 
state carriers,  and  not  to  warehousemen.  (2) 
That  the  company  could  not  make  any  valid 
claim  to  the  liquors  on  the  ground  that  it 
had  a  lien  thereon  for  the  unpaid  freight. 
S/ah-  V.  Creeden,  40  Am.  &^  Etig.  R.  Cas. 
31,  78  /o7(fa  556,  7  L.  R.  A.  295,  43  iV.  IV. 
Ki-p.  673. 

A  warehouseman  who  uses  due  dili- 
gence is  not  liable  to  the  consignor  as  for  a 
conversion,  in  case  of  misdelivery,  where 
the  misdelivery  is  superinduced  by  the 
laches  of  the  consignor ;  and  the  question 
of  diligence  is  one  for  the  jury.  Rush  v. 
S/.  Louis,  K.  C.  &>  A'.  A'.  Co.,  3  A/o.  App.  62, 

The  effect  of  Te.xas  Rev.  St.,  art.  28 1, 
is  to  make  railroad  companies  and  other 
common  carriers  having  depots  or  other 
warehouses  for  storing  goods  ipso  facto  ware- 
housemen, regardless  of  whether  or  not 
they  charge  for  storage  of  goods.  Being 
warehousemen,  their  liability  is  ascertained 
by  ai)plying  the  rules  of  the  common  law. 
Ttxas  is^  P.  R.  Co.  V.  Morse,  1  Tex.  App. 
{Civ.  Casi)  179. 

O.  lor  losses  or  iailiirc  to  <Ie- 

livcr.*  —  Plaintiff  proved  lliat  defendant 
company  received  at  its  warehouse  eighteen 
bales  of  cotton  belonging  to  him  and  failed 
to  deliver  more  than  si.xteen  of  the  bales. 
The  company  (lid  not  show  that  the  missing 
bales  had  been  lost,  or  give  any  explanation 
as  to  what  became  of  them,  nor  that  it  e.\ 
ercised  reasonable  care  to  prevent  the  loss. 
Held,  that  the  trial  court  was  right  in  hold- 
ing that  the  burden  was  not  on  plaintifl  to 

•Carrier's  liability  for  goods  deposited  in 
warehouse,  see  note,  31  Am.  &  Eng,  R.  Cas.  ioi. 


show  the  manner  and  particulars  of  the 
company's  negligence  by  which  the  loss 
occurred.  The  authorities  are  not  uniform 
as  to  the  burden  of  proof  in  such  cases; 
but  inasmuch  as  the  bales  were  bulky  and 
could  not  have  been  removed  without  dif- 
ficulty, and  consequently  not  without  the 
knowledge  of  the  company,  the  very  fact 
that  they  were  missing  was  strong  evidence 
of  negligence.  Boies  v.  Hartford  &•  N.  H, 
R.  Co.,  37  Conn.  272. 

In  an  action  of  contract  against  ware- 
housemen to  recover  for  a  failure  to  deliver 
goods  intrusted  to  them,  which  are  ad- 
mitted or  proved  to  have  been  received  by 
them,  and  not  delivered  upon  demand,  the 
burden  of  proof  is  on  them  to  show  that 
the  goods  have  been  lost  without  their  fault. 
(Bigelow,  C.J.,  dissenting.)  Cass  v.  Boston 
&^  L.  R.  Co.,  \i,  Allen  {Mass.")  448.— Rec- 
onciling Lamb  v.  Western  R.  Corp.,  7 
Allen  98. 

A  warehouseman  is  only  answerable  for 
loss  occasioned  by  the  want  of  ordinary 
care  and  skill;  but  he  may  restrict  his  liabil- 
ity by  contract,  except  as  to  loss  occurring 
through  his  fraud  or  want  of  good  faith. 
Gashtoeiler  v.  Wabash,  St.  L.  <S-  P.  R.  Co., 
25  Am.  t&-  Enj,r.  R.  Cas.  403,  83  Afo.  112,  53 
Am.  Rep.  558. 

Where  the  plaintiff  proves  a  refusal  or 
omission  on  the  part  of  a  warehouseman  to 
deliver  stored  property  after  the  same  has 
been  duly  demanded,  the  burden  of  proof 
is  shifted,  and  the  defendant  is  bound  to 
acc<junt  for  the  property  and  excuse  his 
omission  to  deliver  it.  Golden  v.  Romer, 
20  Hun  {N.  J'.)  438. 

10.  for  losses  by  lire.*  —  A  rail- 
road company  docs  not  become  liable  for 
an  injury  to  another's  pro()crty  caused  by 
the  negligence  in  the  handling  of  cotton  of 
a  compress  company  exercising  an  indepen- 
dent employment,  by  reason  merely  of  the 
fact  that  the  railroad  company  Tiad  taken 
up  the  compress  company's  receipts  for 
cotton  received  for  compression  and  issued 
bills  of  lading  tlierefor  to  the  owners  of  the 
cotton,  and  had  agreed  to  pay  the  compress 
company's  charges  for  compression.  Martin 
V.  St.  Louis,  I.  M.  (S«  5.  A'.  Co.,  55  Ark.  510, 
19  .V.  IV.  Rep.  314. 


*  Liability  of  company  for  goods  destroyed  by 
fire  from  engine.  Goods  in  warehouse.  Mas* 
sachusctts  statute  construed,  see  32  Am.  &  Eno. 
R.  Cas.  530,  abstr. 
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Demand  on  a  warehouseman  and  a  re- 
fusal to  deliver  the  gooVis  make  out  a  prima 
facie  case  of  iicglijjence  and  conversion 
against  him.  If,  however,  it  appears  that 
the  property  lias  been  destroyed  by  fire,  the 
bailor  must  prove  the  fire  to  have  resulted 
from  the  nfijiij^iMicc  of  the  warehouseman. 
W'ihou  V.  Soiif/irni  Par.  A'.  Co.,  62  Ca/.  164. 
— .Adoitku  in  Ik'iison  7a  Central  Pac.  K. 
Co.,  98  Cal.  45. 

If  jioo'ls  an-  destroyed  by  a  fire  set  by  a 
railway  <Mi^inc,  this  is  prima  facie  evidence 
of  n<'}ili;^ciicf,  ami,  unless  the  company  in 
whose  custody  the  goods  were  shows  that  the 
fire  w;is  not  in  fact  caused  by  its  negligence 
or  w;int  of  care,  the  owner  may  recover  for 
the  goods  destroyed.  This  rule  applies  al- 
though such  goods  were  in  the  company's 
custody  as  a  warehouseman  and  not  as  a 
common  carrier.  I. eland  v.  C/iicaj;o,  M.  &* 
St.  P.  A'.  Co.,  (Io7ua)  21  Am.  &>  Eiig.  A'.  Cas. 
108,  23  A'.  11 '.  A'cp.  390. 

The  assent  of  a  shipper  to  a  delay  by  a 
warehouseman  in  forwarding  cotton  to  the 
place  of  its  consignment,  it  being  by  reason  of 
its  surroundings  subjected  to  unusual  danger 
from  fire,  does  not  preclude  the  shipper  from 
a  recovery  for  its  loss  by  fire  while  thus  de- 
layed, unless  he  knew  of  the  danger  to  which 
it  would  be  subjected  by  the  delay.  Jl/er- 
chanii  Wharf  boat  Assoc,  v.  Heiiiingsf elder, 
64  Miss.  678,  2  So.  Rep.  242. 

But  if  such  shipper  knew  of  the  peculiar 
danger  to  which  the  cotton  would  be  sub- 
jected by  the  delay,  and  then  failed  to  dis- 
sent, he  cannot  avoir!  the  effect  of  iiis 
acquiescence  by  showing  that  his  failure  to 
dissent  to  the  delay  was  due  to  the  fact  that 
on  previous  occasions  he  had  dissented 
without  avail,  it  not  being  shown  that  on 
such  former  occasions  the  cotton  was  sur- 
rounded by  the  same  jjcciiliar  danger  from 
fire.  Merchants'  Jl'harflxhit  Assoc,  v.  Heid- 
iiii^sf elder,  64  Miss,  678,  2  .S"(;.  Rep.  242. 

The  law  floes  not  presume  negligence. 
When  a  bailee  in  an  action  for  non-return 
of  an  article  borrowed  shows  th.it  it  was 
destroyed  by  fire,  iindi;r  circumstances  fully 
disclosed,  and  not  suggestive  of  any  want 
of  proper  care,  it  devolves  on  the  l)ailor  to 
turn  the  scale  by  some  evidence  inculpatory 
of  the  defendant.  Meridian  /•".  &*  K.  Assoc. 
V.  North  Ih'rniingham  St.  R.  Co.,  70  Miss. 
808.  12  So.  Rep.  555. 

Where,  during  a  fierce  and  large  fire,  the 
employes  of  a  warehouseman  were  busily 
engaged  trying  to  save  other  property,  the 


fact  that  a  car  containing  goods  was  not 
liauled  away  from  the  burning  warehouse 
is  not  sufficient  proof  of  negligence  to  re- 
quire the  submission  to  the  jury  of  an  action 
for  the  loss  of  the  goods  therein.  Draper 
V.  Delaware  &•  H.  Canal  Co.,  42  Am,  &» 
/Cntf.  R.  Cas,  411,  118  A'.  1'.  118.  23  TV.  /;'. 
Rep.  131,  27  A',  1'.  S.  R.  931  ;  affirming  42 
Hun  654,  mem. 

Where  the  evidence  in  an  action  against 
a  warehouseman  for  goods  destroyed  by  (ire 
while  in  his  possession  shows  that  the  fire 
began  in  a  neighboring  building,  but  docs 
not  show  that  such  building  was  owned  by 
the  defendant,  negligence  on  the  part  of  the 
wareliousetiian  in  the  origin  of  the  fire  is 
not  established.  Draper  v.  Delaware  &* 
H.  Canal  Co.,  42  Am.  <S-»  Eng.  R,  Cas.  411, 
iiS  A".  )'.  118,  23  A'.  /;.  /iV/.'i3i,  27  A^.  Y. 
S.  R.  931  ;  affirming  42  Hun  654,  mem. 

The  burden  of  proof  is  upon  the  bailor  of 
goods  to  show  neglect  an  the  part  of  a 
warehousemai!  in  an  action  for  the  value  of 
goods  destroyed  by  fire.  Texas  <S«»  P,  R.  Co. 
V.  Capps,  ( Te.vas)  16  Am.  &^  £»g.  R.  Cas.  1 18. 
Where  a  company  is  sued  for  the  loss  of 
wool  by  fire  while  in  its  depot,  it  is  competent 
to  prove  that  certain  "  wool  waste,"  which 
was  liable  to  spontaneous  combustion,  was 
stored  in  the  depot  with  plaintiff's  wool, 
and  that  such  waste  is  easily  distinguished 
from  ordinary  wool,  and  that  it  is  the 
custom  of  warehousemen  to  take  certain 
precautions  in  storing  it.  Whitney  v.  Chi- 
cago &^  A'.  W.  R.  Co.,  27  Wis.  327,  5  Am. 
Ry.  Rep.  291. 

In  an  action  for  the  value  of  plaintiff's 
goods, destroyed  by  fire  in  defendant's  ware- 
house, there  was  evidence  that  a  kerosene 
lamp  was  left  burning  in  defendant's  office 
in  the  warehouse,  at  night,  after  all  agents 
had  left  the  building;  but  the  evidence  was 
conflicting  as  to  whether  the  fire  originated 
in  the  office  or  in  some  other  part  of  the 
building.  The  jury  were  instructed  that  if 
they  should  find  "  that  if  the  lamp  was  left 
burning,  and  that  the  act  of  leaving  it  burn- 
ing was  a  negligent  act,  and  from  that 
should  infer  that  the  burning  actually  took 
place  from  the  lamp,"  they  should  find  for 
plaintiff.  Again,  after  an  instruction  that 
the  burden  was  on  plaintiff  to  show  how 
the  fire  occurred,  and  that  it  could  have 
been  prevented  by  the  exerci.se  of  ordinary 
care,  the  court  added  :  "  If  the  plaintiff 
shows  an  act  of  negligence  liable  to  lead 
to  the  accident,  it  may  afford  grcnd  for 
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inferring  that  negligence  wis  the  cause." 
/Mt/,  that  the  instructions  were  erroneous, 
as  leaving  the  jury  to  find  from  tiie  mere 
/act  that  the  lamp  was  negligently  leftburn- 
iii!,'  that  the  building  took  fire  therefrom, 
and  as  leaving  them  free  to  ignore  tlie  evi- 
dence tending  to  show  that  the  fire  orig- 
inated in  another  part  of  the  building, 
A'r(»is/ia^i;  V.  Chicago,  ^f-  &*  S/.  /',  A'.  Co., 
45  ir/s.  500. 

A  kerosene  lamp  was  left  burning  in  de- 
fendant's telegraph  olfice  after  midnight 
and  after  all  persons  had  left  the  building. 
The  lamp  was  mounted  u|)on  a  bracket 
attached  to  the  frame  of  a  window  in  the 
partition  between  the  telegraph  office  and 
defendant's  warehouse ;  and  before  morning 
the  warehouse  and  i)laintilf's  <;oods  therein 
were  destroyed  by  fire.  Assuming  that  the 
fire  was  caused  in  some  way  by  the  burning 
lamp,  the  question  was,  whether  defendant 
was  guilty  of  a  want  of  ordinary  care  in  leav- 
ing the  lamp  thus  burning;  and  there  was 
no  proper  evidence  upon  that  question, 
apart  from  the  above  facts,  //e/ii,  that  it 
must  be  presumed  that  defendant  used  due 
care  in  respect  to  the  lamp,  its  materia?, 
construction,  and  location,  the  oil  used 
therein,  etc.;  and  that  there  was  nothing  to 
support  a  verdict  against  defendant.  IVooJ 
V.  Lhkago,  M.  &>  St.  P.  R.  Co.,  51  Wis. 
196.8  X.  IV.  Rep.  214. 

11.  Transfers  of  gfouds  stored.— 
A  worthless  check  is  not  a  payment  for 
goods  sold.  When  grain  is  received  by  car 
in  Peoria,  it  is  the  custom  of  the  board  of 
trade  at  that  place  to  inspect  it  and  to  make 
two  inspection  tickets,  one  of  wlich  is  put 
on  the  car  and  the  other  delivered  to  the 
owner.  Plaintiff  received  and  had  nspected 
a  carlo.id  of  oats,  and  subsequently  or- 
dered them  delivered  by  the  railway  com- 
pany to  its  elevator,  which  was  done.  Plain- 
lill  then  sold  the  oats  to  P.,  ar.d  delivered 
to  him  the  inspection  ticket  with  the  price 
of  sale  marked  on  it  and  the  letter  "  A  "  to 
indicate  the  elevator  where  the  grain  was 
stored.  P.  gave  to  plaintiff  a  check  to  pay 
for  the  oats,  and,  presenting  the  inspection 
ticket  at  the  elevator,  directed  them  to  be 
shipped,  which  was  done,  the  elevator  (rail- 
way) company  inferring  from  P.'s  possession 
of  the  inspection  ticket  that  P.  was  owner 
of  the  grain.  HJd,  that  possession  of  the 
inspection  ticket  was  no  '•vidence  of  owner- 
ship or  authority  to  receive  the  grain,  and, 
P.'s  check  proving  worthless,  that  the  rail- 


way company  was  liable  for  the  oats. 
Peoria  <S-  /'.  U.  R.  Co.  v.  Buckley,  21  Am. 
&*  Eng.  R,  Cas.  94,  114  ///.  337,  2  A'.  E. 
Rep.  179. 

12.  ISoiided  warolioiises.  —  Though 
the  bond  given  by  the  owner  of  a  warehouse 
does  not  in  all  respects  comply  with  the  re- 
quirements of  the  statute  concerning  bonded 
warehouses  (Rev.  St.  ,i  2961),  yet  if  there 
be  a  substantial  compliance  and  the  build- 
ing is  constructed,  secured,  and  used  as  a 
bonded  warehouse,  and  is  entered  as  such 
on  the  treasury  "  Registry  of  Warehouses, 
Customs,"  it  must  be  deemed  a  bonded 
warehouse  in  the  settlement  of  the  collector's 
accounts  and  the  ascertainment  of  the  com- 
pensation due  to  him.  Ellsworth  v.  United 
States,  14  Ct.  of  CI,  382. 
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WABEHOUSES. 

Delivery  of  grain  in,  sufficiency  of,  see  Car- 

RiACK  OF  Mkrciiandisk,  t25o. 
Liability  for  explosion  of  nitroglycerine  in, 

see  Explosions,  O. 
When  deemed  fixtures,  see  Fi.xturf.s,  O. 
—  subject  to  taxation,  sec  Taxation,  85. 


WARNING. 

Alleging  negligence  in  failure  to  give,  see 

EMi'i.ovfis,  Injl'kiks  TO,  />:)4. 
Duty  to  give,  to  infant   employes,  see  Em- 

i'loyLs,  Injikiks  10,  401-403. 

—  —   —  —  unskilled    employes,    see    Em- 

ployes. Injukiks  ro.  ti7-J<7. 
Failure  of  vice-principal  to  give,  liability  of 
company,  see  Fki.i.ow-skrvants.  88. 

—  to  heed,  in  getting  off  train,  see  Carriage 

OF  Fassknukks,  4.i2. 
when  contributory  negligence,  see 

EMPi.oYfes,  Injuries  to,  300 ;  Stations 

ANi>  Dkpois,  110. 
Getting  on  moving  train  after  being  warned 

not    to,    see  Carriage    of    Passengers, 

:{82. 

Non-liability  for  negligence  of  fellovr-serv- 

ants  in  giving,  or  failing  to  give,  see 

Fki.i.ow-si-.rvants.  4JJ,  44. 
Of  employes,  failure  to  heed,  when  getting 

off  cars,  see  Carriage  of    Passengers, 

»»4. 
To  employe,  negligence  in  failing  to  give. 

see  Employes.  Injuries  to,  ({05. 

—  leave  platform  and  go  inside  of  car.  disre- 

gard of,  see  Carriage   of    Passengers, 
473. 

—  passenger,  duty  to  give,  see  Carriage  of 

Passengers,  223,  241. 
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WARRANT— WATERS   AND  WATERCOURSES. 


To  paiienger  of  danger,  duty  of  carrier  to 
gJTe,  seeCARRiAOE  ok  Passknckrs,  134. 

When  train  is  approaching  or  leaving  sta- 
tion, see  Stations  and  Dei'ots,  02,  03. 


WARRANT. 

Form  and  sufficiency,  generally,  see  Process, 

11,  12. 
For  taxes,  demand  before  issuing  of,  see 

Taxation,  2»7. 
In  condemnation  proceedings,  see  Eminent 

Domain.  303. 
To  summon  jurors  to  assess  land  damages, 

see  Eminent  Domain,  I*30,  i>31. 


WARRANTY. 

Buyer's  action  for  breach  of,  see  Sales,  14. 
Covenants  of,  sec  Covknanis,  12. 
Measure  of  damages  for  breach  of,  see  Dam- 

a<;ks,  53. 
On  sales  of  chattels,  sec  Sales,  10. 
' stock,  see  Stock,  50. 


WASHINGTON. 

Conditions  exempting  carrier  from  liability 
to  person  riding  on  free  oass  in,  see 
Passes,  27. 

Constitutionality  of  tax  laws  of,  see  Taxa- 
tion, 50. 

Construction  of  stock  laws  of,  sec  Animals, 
Inji'kiks  to,  20. 

Deductions  for  benefits  under  condemnation 
laws  of,  see  Eminent  nf)MAiN,  750. 

Mechanic's  lien  law  of,  see  Liens,  15. 

Operation  of  statute  of,  giving  right  of  ac- 
tion for  causing  death,  sec  Deaiii  iiy 
VVkonci  ri.  Act,  38. 

PlainttfTs  pleadings  need  not  negative  con- 
tributory negligence  in,  see  Cf)NrRiiiu- 
ToKY  Ni:(;i.ir;KN'K,  07. 

Taking  land  for  streets  and  laying  out  roads 
in,  see  Stkkeis  and  Highways,  30. 


WASHINGTON  TERRITORY. 

Injuries  to  animals  running  at  large  in,  see 
Animals,  Injuries  to,  250. 


WATCHES. 
When  may  be  carried  as  baggage,  see  Bag- 

'iAGK,  44. 


WASTE. 
As  ground  for  receiver,  see  Receivers,  17. 
Liability  of  lessee  to  lessor  for,  see  Leases, 

ETC.,  07. 

Of  corporate  property  by  directors,  action 
by  stockholders  to  restrain,  see  Stock- 
holders, lOl. 


WATCHMEN. 
As  fellow-servants  with  master  mechanics, 

see  Fei.i.ow-sekvants,  405. 
Other  employes,   see   Fellow-serv- 

ants,  444. 
At  intersection  of  railroads,  sec  Crossing  of 

Raii.koahs,  77. 
Duty  to  keep,  to  prevent  fire,  sec  Fires,  75. 
look  and  listen  as  affected  by  failure 

to  provide,   see  Crossings,  Injuries  io 

Persons,  etc.,  at,  200. 
—  —  provide,   see    SLEEriNo,    etc.,   Comi'A- 

Niis,  27. 
Employment  of,  at   stations,  see  Stations 

AND  DeI'OIS,  04. 

Instructions  as  to  negligence  of,  or  absence 

of,  see  Crossings,  Injuries  to  Persons, 
ETC.,  A  I,  355. 

Liability  for  injuries  at  crossings  as  depend- 
ent upon  employment  of,  see  CrossiN(;s, 
Injuries  to  Persons,  eic,  at,  85-00. 

Ordinances  requiring,  at  crossings,  see 
Streets  and  IIigiiw/  /s,  313. 


WATER  RATES. 
In  Canada,  see  Taxation,  301. 


WATERS  AND  WATERCOURSES. 

Action  for  damages  for  diversion  of  water, 
see  Eminen  r  Domain,  002. 

—  —  —  _  obstruction  of  access  to,  see 
Eminent  Domain,  1M)4. 

Condemnation  of  land  under  water,  see 
Eminent  Domain,  OO. 

Duty  to  fence  road  along  or  over  water- 
courses, sfe  Fences,  04. 

provide  for  natural  flow  of  water,  see 

ClI.VEKIS,  4,  5. 

Flooding  lands,  see  Flooding  Lands. 
Injury  to  water  power  as  an  element  of  land 

damages,  see  Emineni  Domain,  712. 
Land  under  water,  when    subject  to  taxa- 
tion, sec  Taxation,  H2. 
Liability  for  obstructing  flow  of  watercourses, 

see  Flooding  Lands,  1-23. 
Overflow  of  water,  as  an  element  of  damages 

to    abutting    owner,    sec    Streets   and 

Highways,  280. 
Turning  surface  water  into  watercourses,  see 

Fi.ooDiNc;  Lands,  44. 
What  constitutes   a  taking  of  water,  see 

Eminent  Domain,  108-171. 
When  limitation  begins  to  run  in  cities  for 

obstruction  to,  see  Limitations  of  Ac- 
tions, 30. 


WATERS  AND  WATERCOURSES,  1-3.  I«§ 

I.  VAVIOABLE  WATEBS 169  road  along  a  harbor  below  high-water  mark, 

11.  WATIR0OUBSE8 171  claiming  tiic  right  to  do  so  under  its  charter, 

III.  8UBFA0E  WATEB 180  cannot  maintain  a  bill  to  restrain  commis- 

lY.  WEtU  AND  SFBIKOS 183  sioners  from  establishing  a  system  of  harbor 

lines.     Prosser  v.  Xort/ifrii  J'ac.  /»'.  Co.,  152 

I.  HAVIOABIE  WATEBS.  ^  ^.  jy^  ^^  Su/>.  U.  A\/>.  528. 

1.  Wlittt  watcrM  are   imviguble.—  The  state  has  the  same  power  to  improve 

The  true  criterion  of  a  navigable  stream  is  its  navigable  streams  as  t(j  improve  its  liigii- 

its  usefulness  to  the  population  on  its  banks  ways,  and  when  improvement  is  necessary 

as  a  means  of  carrying  ofT  the  products  of  in   order  to  develop  the  resources  of  the 

their  fields  and  foresis,  or  of  bringing  to  commonwealth  and  to  facilitate  cunimcrce, 

them  articles  of  merchandise.     If,   in   its  contracts  may  be  made  with  individuals  or 

natural    state,   without    artificial    improve-  corporations,  and,  as  a  consideration  for  such 

nicnts,  it  may  be  prudently  relied  upon  and  improvements,  the  tolls  arising  from  the  use 

used  for  that  purpose  at  some  seasons  of  of  the  rivers  may  be  transferred  by  the  state. 

the  year,  recurring  with  tolerable  regularity,  Sittling  Fund Com'rs  v.  Green  Sf  li.  A\  Nav. 

then,  ill  the  American  sense,  it  is  navigable.  ^''•<  79  Kv-  73- 

l.illlf  A'oci;  M.  A\  &*  T.  R.  Co.  v.  Btooks,  17  An    exclusive    privilege    to    navigate  a 

Am.  &^  Kug.  K.  Cas.  152,  39  Atk.  403.  stream  in  the  slate  cannot  be  granted,  but 

It  is  not  necessary  that  a  stream,  to  be  't  is  competent  for  the  state  to  authorize 

navigable,  be  so  declared  by  any  statute  of  a  corporation    improving   it,  under  a  con- 

the  state  or  United  States.     Usefulness  for  tract   with   the  state,   to  charge  tolls  pre- 

purposes  of  navigation  for  rafts,  boats,  or  scribed  by  the  general  assembly,  reserving 

barges    gives    navigable    character    to    a  to  all  citizens  a  right  to  navigate  the  stream 

stream,  reference  being  had  to  its  natural  upon   the  payment  of  tolls.    Sinking  Fund 

statu  rather  than  to  its  average  depth  the  Com'rs  v.  Grcin  &>  />'.  A'.  Nav.  Co.,  79  Ky. 

year  round;    and   this    character   may  be  TS-    -  Rkvikwini;    McReynolds   v.    Small- 

proved  by  parol.     Little  Rock,  Af.  A'.  &*  T.  house,  8   Rush  (Ky.)  447 ;    Kentucky  River 

A'.  Co.  V.  Brooks.  17  Am.  iS«  A«i,'.  A'.  tVij.  152,  Nav.  Co.  7>.  Com.,  13  liush  435. 

yj.lrk.  403.  .*J.  Hridgi^M  ovit.*— Tlic  Constitution 

Hy  the   law   of  Pennsylvania    the   Dela-  deleg.ites  to  congress  the  power  to  prescribe 

ware  river  is  a  public,  navigable  river,  held  the  conditions  upon  which  commerce  in  all 

by  its  joint  sovereigns  in  trust  for  the  pub-  its  forms  shall  be  conducted  l)ctween  the 

lie.     Riparian   owners,  in  that  state,  have  citizens  of  the  several  states,  and  to  adopt 

no  title  to  the  river  nor  any  right  to  divert  means  to    promote   its    development    and 

its  waters  except  by  license  from  the  slate.  prosperity.     Bridges  over  navigable  waters 

Such  license  is  revocable  and  in  subjection  are  necessary  to  facilitate  transportation  and 

to  liie  superior  right  of  the  state  to  divert  commercial    intercourse.      They  are   well- 

the  water  for   public   improvements,  such  recognized  instrumentalities  of  commerce, 

diversion  being  eillier  by  the  state  directly  and  the  power  to  build  them,  or  to  autlior- 

or  by  a  corporation   created  for  that  pur-  izc  them   to  be  built,  is  an   incident  of  the 

pose.     Ruititle  v.  Ihlaware  &^  A'.  Canal  Co.,  general   power  to  regulate  iiiicrstate  com- 

M/Zow.  (6'.  J^'.)  80.— Al'PUOVKD  IN  Marshall  merce.     Deckers,    lialtimore  &->  N.   Y.  R. 

f.  Baltimore  iSi  C).  R.  Co.,  16  How.  (U.  S.)  Co.,  30  Fed.  Rep.  723.— yuoi  iNc;  People  v, 

314.     roi.i.oWKi)  IN  New  York  tSr  R.  R.  Co.  Rensselaer    &   S.    R.   Co.,    15   Wend.    (N. 

J'.  Young.  33  Pa.  St.  175.     Ql'oiko  IN  At-  Y.)  113. 

torney-Cieneral  v.  Delaware  &  B.  B.  R.  Co.,      " " ■ 

27  N.  1.  En  6^1  *  Broken  railroad  hridfje  in  a  navigable  river. 

-J-    'M-    .   •  Duty  of  conipanv  to  rcninve  di'biis.^nK.  25  AM. 

At  common  law  waters  were  called  navi-  &  Y.sv,.  R.  CAs.'aS?.  abstr. 

gable  only  when  alTected  by  the  ebb  and  flow  I'owcr  of   congress  over  navigable  streams 

of  the  tide  ;  but  in  Wisconsin  they  are  such  "^^'^"^  '"■''  '"'•""'•'"■y  lines  between  states.   Bridg- 

.IS  iro  .,..., ;„.,Ki  . :     f„  .   .1         1        .     ,T     .    1  iiiR  such  streams,  see  37  Am.  &  Enc.  R.  Cas. 

as  are  navigable  in  fact,  though  not  alTected  3  ,^^  „i,sir. 

by  the  ebb  and  flow  of  the  tide.     Diedrich  Rij-hi  to  bridge  over  navigable  waters  ;  duty 

V.  Xortliwestern  Union  R.  Co.,  42  Wis.  248,  t'>  construct  drawbridge,  see  48  Am.  &  Fno.  R. 

15  Am.  Ry.  Reb.  g.  Cas.  76,  aintr. 

*>    !>««,»..>  ..«•«!  «    *    A          w  Obstructionof  stream  while  building  a  bridge. 

-.  PoworH  ot  the  states- 1  in  prove-  How  far  allowable,  see  5a  Am.  &  Eno.  R.  Cas. 

mentH.  —  A  company  which  has  built  its  667,  a/w/r. 
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The  Railways  Clauses  Consolidation  Act, 
1845.  jt  16,  clause  I,  empowers  a  company  to 
cxctiilc  its  works  in  navij,'able  rivers,  and  is 
not  by  the  second  clause  of  that  section  rc- 
siricicd  to  works  ii  non-navigable  rivers. 
Alifiiham  v.  0><<i/  Xorilurn  R.  Co.,  16  Q.  />'. 
58(1,  \syitr.  855,  ;o  /../•  Q-  ^^-  322. 

4.  ObHtriK-tioiis  anil  miiUh  tliorc- 
loi'.*— The  qutsiion  whether  a  bridj;c  over 
a  navij.;iit)le  ri\  er  obstructs  navigaticjn  raises 
a  federal  qiicsiion,  and  j^ivor,  jurisdiction 
to  the  federal  courts,  lrresi<cciivc  of  theciti- 
Zfiishi|)  of  the  |)aiiics.  SunjUnci^r  liivcr 
I'lukit  Co.  V.  0'iv)x/ii  J'ai.  J\.  Co.,  i<)  FcU. 
A',/>.  22g. 

Wlieie  a  brick  company  sues  a  railnjad 
for  unlawfully  obstruciinj^  a  river  and 
thereby  sluiitiny  it  oil  from  the  natural 
market  for  its  wares  it  is  not  necessary, 
utidcr  th<'  N'fw  Jersey  law,  to  aver  the  place 
where  the  o.jslruction  is  placed,  Mchyhof 
Bros.  Urkk  Mf^.  Co.  v.  Delaware.  L.  &^  //'. 
K.  Co.,  51  A'./.  A.  56,  16  W//.  A'e/>.  \2. 

5.  KiiJoiiiiiiK  obstriivtioii.  —  The 
power  of  the  state  ends  where  that  of  the 
national  government  begins,  but  until  con- 
gress has  asserted  its  power  to  regulate 
commerce,  and  by  legislation  has  assumed 
to  restrict  the  jurisdiction  of  a  state  over 
its  navigable  waters,  no  conflict  can  arise, 
and  the  authority  of  the  state  is  compre- 
hensive. Ortneroii  v.  d\'ew  York,  IV,  S.  &* 
Ii.  A\  Co.,  21  lilatchf.  (U.  S.)  106. 

Where  a  company  is  constructing  its  road 
along  a  navigable  river,  under  authority 
from  the  state,  one  who  navigates  the  river 
in  a  sch(joner  is  not  entitled  to  an  injunc- 
tion to  restrain  the  building  of  the  road  so 
that  it  will  prevent  the  schooner  from  land- 
ing at  a  certain  dock  to  take  away  freights 
that  the  owner  of  the  vessel  has  contracted 
for.  Ormerod  v.  New  York,  W.  S.  &*  B. 
R.  Co.,  21  lilatchf.  {U.  S.)  106. 

A  private  person  owning  a  tannery,  flour- 
mill,  sawmill,  stores,  warehouses,  a  wharf 
and  water  lots,  and  stock  in  a  plank  road 
leading  from  the  town  where  they  are  situ- 
ated, which  town  is  upon  a  navigable  river, 
and  from  which  trade,  in  which  he  partici- 
pates, is  carried  on  by  water,  may  enjoin  a 
railroad  company  from  obstructing  the  nav- 
igation of    the  bay  into   which   the  river 

*  Obstruction  of  navigable  streams  ;  remedies 
of  parties  specially  injured,  see  note,  17  Am.  & 
Eng.  R.  Cas.  IS7. 

Obstruction  of  navigation  of  vessels  in  rivers, 
see  note,  sg  Am.  &  Eno.  R.  Cas.  494. 


empties,  when  the  obstruction  will  materi- 
ally injure  the  trade  of  the  town.  H'orks 
v.  Junction  R.  Co,,  5  McLean  {t/,  S.)  425. 

From  the  nature  of  such  an  injury,  its 
extent  cannot  be  ascertained  with  precision. 
It  is  permanent;  consequently  suits  at  law 
must  be  endless.  To  cstablisli  the  wrong,  it 
need  not  be  nieasurcd  by  dollars  and  cents. 
It  must  be  shown  to  exist,  and  to  be  ma- 
terial ;  but  the  particular  amount  of  damage 
cannot  atui  1  ecd  not  be  shown.  Works  v. 
J  tout  ion  J\.  Co.,  5  McLean  (U.  .S',)  425. 

Ordinarily  courts  of  equity  will  not  inter- 
fere where  the  |)artieshave  a  perfect  remedy 
at  law;  but  where  obstructions  to  public 
navigation  are  about  to  be  erected,  and 
after  erection  can  be  removed  only  at  great 
expense,  an  injunction  may  be  obtained. 
Attorniv-General  v.  Paterson  &^  //.  R.  R. 
Co.,  9  i\.J,  Eq.  526. 

A  conii)any  having  begun  to  fill  up  part 
of  a  state  canal  and  to  erect  an  arcli  over 
it,  thus  obstructing  its  use,  an  injunction 
was  granted  at  the  instance  of  the  com- 
monwealth, although  it  appeared  that  that 
part  of  the  canal  had  scarcely  ever  been 
used,  and  had  for  many  years  lain  in  a  state 
of  abandonment.  Cotn.  v.  Pittsburgh  «S<»  C. 
R.  Co.,  24  Pa.  St.  1 59. 

O.  or  divorsloii.— A  company  will 

be  restrained  from  taking  a  large  quantity 
of  water  from  a  river  where  the  conserva- 
tors of  the  river  testify  that  the  taking  of 
such  water  will  impede  navigation.  Attor- 
ney-General \.  Great  Eastern  R,  Co.,  L.  R.  6 
C/t.  572,  19  IV.  R,  788. 

7.  CoiiHtriictioii  ot'luckH  niul  dniiis 
— CIiarKhiij:  tolls.— A  company  to  which 
the  legislature  has  given  the  right  to  con- 
struct locks  and  dams  upon  a  navigable 
stream,  and  to  charge  tolls  for  boats,  rafts, 
etc.,  passing  through  the  locks,  has  no 
right  to  charge  tolls  for  rafts  which  do 
not  pass  through  the  locks.  During  high 
water,  when  navigation  is  unobstructed, 
such  streams  are  free  for  all  the  purposes 
of  navigation.  Green  &*  /»'.  R.  A'av,  Co.  v. 
Palmer,  83  h'y.  646. — FoLl.OWKn  IN  Green 
&  R.  R.  Nav.  Co.  v.  Chesapeake,  O.  &  S. 
W.  R.  Co.,  88Ky.  i. 

8.  Rit;lits  of  flsliery.— The  grant  of  a 
several  fishery,  in  a  public  navigable  river, 
cannot  be  presumed  from  the  mere  uninter- 
rupted use  and  enjoyment  of  the  right  of 
fishing  for  more  than  twenty  years.  If  such 
presumption  can  be  made  at  all,  from  the 
fact  of  such  use  and  enjoyment,  it  must  be 
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sliown  to  have  been  in  exclusion  of  the 
ri^ht  of  others,  and  the  absence  of  an  aver- 
iiient  tu  tiiat  elTcct,  in  a  bill  praying  for  an 
injuiictiun  tu  protect  such  right  from  a  rail- 
road iibout  to  erect  wharves  interfering  with 
it,  was  licid  to  be  fatal  to  the  complainant's 
case.    Jhliiware  ir*  A/.  A',  Co,  v.  Slump,  8 

GilU"].  (J/-/.)479- 

Thoii^'h  the  f^r.int  to  a  railroad  of  a  right 
to  erect  wharves  and  employ  steamboats,  if 
destniciive  of  tiic  paramount  right  of  gen- 
eral navigation  and  tisiiing,  may  be  void, 
the  remedy  is  not  l)y  injunction,  which  is 
only  applicable  to  special  injuri(!s  in  viola- 
tion of  private  riglits.  Public  grievances 
are  not  to  be  redressed  by  individuals  at 
their  own  suit.  DiUnoare  is^  M.  R.  Co,  v. 
iV//;;//»,  8  (/■/// ^/.  (JA/.)  479. 

II.  WATEBC0UK8ES. 

U.  Wliat  Is  n  watercourse.*— For  a 

watercourse  there  must  l)c  a  channel,  a  bed 
to  the  stream,  and  not  merely  low  land  or 
a  slough  over  which  water  flows.  Chicago, 
K.  &»  W.  R.  Co.  V.  Morro^t>,^2  Kan.  339,  22 
Par.  Kef,.  413. 

In  order  to  constitute  a  watercourse  there 
must  be  a  stream  usually  flowing  in  a  par- 
ticular direction,  though  it  need  not  flow 
continually.  It  must  flow  in  a  definite 
channel,  have  a  bed,  sides  or  banks,  and 
usually  discharge  itself  into  some  other 
stream  or  body  of  water.  It  must  be  some- 
thing more  than  a  mere  surface  drainage 
over  the  entire  face  of  a  tract  of  land.occa- 
sii)ned  by  unusual  freshets  or  other  extraor- 
dinary causes.  It  does  not  include  the 
water  flowing  in  hollows  or  ravines  which  is 
tiie  mere  surface  water  from  rain  or  melting 
snow,  and  is  discharged  through  such  chan- 
nels from  a  higher  to  a  lower  level,  the 
ravines  at  other  times  being  destitute  of 
water,  /ii-nsonv.  Chicago  &*  A.  R.  Co.,  20 
Am.  Gr'  Eiig.  R.  Cas.  96,  78  Mo.  504.  Jones 
V.  Wabash,  SI.  L.  Sf^  P.  R.  Co.,  18  Mo.  App. 
251.— guoTiNc;  McCormick  v.  Kansas  City, 
St.  J.&C.  B.  K.  Co.,  57  Mo.  433.— Quote'o 
IN  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Schneider, 
30  Mo.  A  pp.  620. 

Mere  sloughs  or  swales  are  not  regarded 
as  watercourses,  as  to  the  water  flowing  over 
the  country  which  has  escaped  from  the 
banks  or  natural  channel  of  a  running 
stream.    Jones  v.  Wabash,  St.  L.  6-  P.  A'. 

*  What  is  a  watercourse,  see  note,  14  Am.  & 
Eng.  R.  Cas.  271. 


Co.,  18  Mo.  App.  251.— Quoting  Benson 
V.  Chicago  &  A.  R.  Co.,  78  Mo.  504. 

A  slough,  or  bayou,  extending  at  right 
angles  from  a  natural  watercourse,  being 
without  a  current,  having  no  flow  except 
when,  at  times,  a  freshet  causes  its  waters 
to  spread,  with  no  defined  outline,  over  the 
adjoining  lands,  and  not  being  fed  by  any 
living  springs,  is  not  a  natural  watercourse  ; 
and  an  injunction  will  not  lie  to  restrain  per- 
sons having  proprietary  rights  from  erecting 
an  embanknient  across  Its  jimction  with  the 
natural  watercourse,  because  of  an  appre- 
hended increase  in  the  volume  of  the  water- 
course, to  plaintilT's  possible  injury.  St. 
Louis,  f.  .1/.  iji^  S.  R.  Co.  V.  Schneidir,  30 
Mo.  App.  620.— yuoTiNt;  Jones  v.  Wabash, 
St.  L.  &  P.  R.  Co..  18  Mo.  App.  251. 

A  watercourse  must  be  a  stream  in  fact, 
as  distinguished  from  mere  surface  drain- 
age rendered  necessary  by  freshets  or  other 
extraordinary  causes,  though  the  flow  of 
water  need  not  be  constant.  .Morrissey  v. 
Chicago,  n.  &>  Q.  R.  Co.,  58  .•////.  &-  Eng. 
A'.  Cas.  622,  38  Xeb.  406,  56  iV.  ir.  Rep.  946. 

To  maintain  the  right  to  a  watercourse 
or  brook,  it  must  be  made  to  appear  that 
the  water  usually  flows  in  a  certain  direc- 
tion and  by  a  regular  channel,  with  banks 
or  sides.  It  need  not  flow  continually,  and 
the  channel  may  at  times  be  dry,  but  it  must 
have  a  well-defined  and  substantial  exist- 
ence. Wagner  v.  Long  Island  R.  Co.,  5  T. 
&*  C.  (/V.  'v.)  163,  2  Nun  633  ;  appea/  dis- 
missed in  70  jV,  K  614,  wem. 

A  watercourse  is  a  stream  of  water  con- 
sistingofr.  jed.banks,  and  water,  though  tiie 
water  need  not  flow  continually,  and  there 
are  many  watercourses  which  are  sometimes 
dry.  There  is,  however,  a  distinction  in 
law  between  a  regular  flowing  stream  which 
at  certain  seasons  is  dried  up,  and  those 
occasional  bursts  of  water  which,  in  times 
oi  freshets,  or  melting  of  snow  and  ice, 
descend  from  the  hills  and  inundate  the 
country.  To  maintain  the  character  of  a 
watercourse  it  must  appear  that  the  water 
usually  flows  in  a  certain  direction,  and  by 
a  regular  channel,  with  banks  or  sides.  It 
need  not  be  shown  that  the  water  flows  con- 
tinually, but  the  stream  must  have  a  well- 
defined  and  substantial  existence.  Eulrich 
V.  Richter,  37  Wis.  226. 

10.  UidTlit  to  the  natiirnl  flow  of 
the  stream. — A  company,  authorized  to 
construct  its  railroad  across  a  pond  of  a  mill 
corporation,  through  which  a  natural  stream 
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flows,  is  bound  to  build  its  road  in  sucii  a 
way  as  will  allow  not  only  the  water  of  the 
stream  to  pass  through,  but  also  the  water 
which  has  been  accum\jlated  by  the  o'lm  of 
the  mill  corporation,  liryant  v.  nigcl<ni> 
Carpet  Co.,  7  Am.  &•  Eng.  /V.  Cas.  72,  131 
M<iss.  491. 

The  right  of  the  owner  ol  lands  to  the  con- 
tiiHU'd  flow  of  water,  in  its  'Mtural  channel, 
ran  only  be  extinguiplied  by  operation  of  law, 
the  art  of  God.  or  tne  act  of  the  party  him- 
self. If  the  abandonment  or  extinguish- 
ment of  the  right  is  predicated  upon  the  act 
ol  the  party,  something  must  have  been 
done  absolutely  destructive  of  the  right,  or 
whiiV  is  inrompjitible  with  its  exercise. 
M/ss:-<if)f>i  C.  A".  Co.  v.  Mason.  51  Miss.  234. 
Wiiere  .i  railroad  crossing  a  stream  ob- 
structs the  natural  course  of  the  water,  and 
the  owner  of  the  land  diverts  the  stream 
to  a  new  channel,  i:?  order  to  work  an  ex- 
tinguislnnent  of  the  right  to  the  natural 
channel  there  must  also  be  an  intention 
perinancnily  to  abandon  the  olil  channel ; 
and  whether  sucii  intention  existed  is  a 
question  for  the  jury.  ,}fississipf)i  C.  R.  Co. 
V.  Mason,  51  Miss.  234. 

1 1.  CoiiNiriK'tiiiK:  road  ovorwntor- 
foiirst'.* — A  company,  in  constructing  its 
ro.-ul  over  watercourse^.,  must  make  suitable 
bridges,  culverts,  or  other  provisions  for 
effectually  carrying  off  the  water.  The  duty 
imposed  upon  such  a  company  to  restore 
the  stream  to  its  former  state,  or  so  to  re- 
store it  as  not  to  impair  its  usefidness, 
exists  without  anv  statutory  rerjuireineiit. 
0/iio&^  M.  A\  Co.  V.  Th  ill  man  143  IH-  •27. 
32  X.  E.  Rep.  529.— r>iM)r!vr  Jacksonville. 
N.  W.  it  S.  E.  K.  Co?"?'.  Cox,  91  111.  500. 

If  injury  necessarily  results  to  an  adjoin- 
ing landowner  frurn  tlie  (onstrurtion  in  a 
skilful  and  proper  manner  01  a  railroad  cross- 
ing over  a  natural  watercourse,  he  will  be 
entitled  to  compens.-ition  therefor.  Ohio  &' 
M.  R.  Co.  V.  Thilhiian.  143  ///.  127.  32  .^'.  E. 
R.p.  529. 

Tho  common-law  vjuty  of  a  company  is 
to  ctmstruct  its  road,  where  it  crosses  a 
watercourse,  so  as  not  to  impair  the  useful- 
ness thereof;  and  suc'.i  duty  is  a  continu- 
iii'  line.  Where  the  road  is  not  properly 
cnn>lructcd.  each  overflow  creates  a  new 
cause  of  action  for  rlainages  sufTered  ;  and 
this  is  so  although  the  party  injured  ac- 
quired his  interest  after  the  creation  of  the 

•Construction  i>f  railmud  ovc-r  watercourse, 
see  note,  ri  Am.  &  E\<;.  R.  Cas.  573. 


obstruction.     Ohio  &•  Af.  R.  Co.  v.  T/iill- 
man,  43  ///.  App.  78. 

The  power  granted  by  the  legislature  to 
a  company  to  build  r.  railroad  between  des- 
ignated points  carries  the  authority  to  cross 
intervening  navigable  waters,  and  to  build 
necessary  drawbridges,  which  authority  im- 
plies the  right  and  imposes  the  duly  to  main- 
tain and  repair  or  rebuild  such  bridges. 
The  company,  having  authority  to  build  or 
rebuild  a  bridge  across  a  navigable  stream, 
is  not  responsible  for  damages  for  tempo- 
rary  obstructions  of  the  stream  by  scaffold- 
ing, or  by  a  temporary  stationary  bridge, 
and  for  unavoidable  delay  in  the  completion 
of  tlie  bridge,  llamillon  v.  Vicksburg,  S. 
«S-»  /'.  A'.  Co.,  34  La.  Ann.  970,  44  A/ii. 
/\V/.  451. 

Where  a  company  constructs  its  road  over 
a  watercourse  on  private  lands,  it  is  the 
duty  of  the  owners  of  such  lands,  after  a 
stream  has  been  properly  turned,  to  watch 
the  future  action  of  the  water  upon  their 
lands,  and  to  protect  the  banks,  and  the 
company  is  not  required  to  protect  them 
at  all  times  from  the  effects  of  the  water. 
Mississippi  C.  R.  Co.  v.  Mason,  5 1  Miss.  234. 
It  is  well  settled  as  a  general  principle  of 
law  that  a  company  has  no  right  to  con- 
struct embankments,  in  building  its  road 
across  a  stream,  so  as  to  injure  the  ad- 
joining landowners;  but  this  is  expressly 
prohibited  by  a  provision  in  defendant  com- 
pany's charter  that '•  wl:en  it  shall  become 
necessary  for  the  cotnpany  to  construct  its 
road  across  any  stream  or  wiitercourse.  it 
shall  restore  the  stream  or  watercourse  to 
its  former  state,  so  as  not  to  inipair  its  use- 
fulness t<j  the  owner  or  the  public."  Wiiin^ 
V.  C/ticai;o  &' X.  W.  R.Co.,  2S  Wis.  171.  5 
Am.  Ry.  R,p.  1  59. 

12.  Itig:lit  .  ■>  <>ri>ct  daiiiN  aini  4>iii- 
iMtnkiiM'iitH.*— .\  party  agreed  to  sell  .i 
pan  of  an  island  in  a  river,  to  be  used  ;is  a 
pleasure  ground  fi)r  picnics  and  excursions, 
and  to  maintain  two  dams  on  the  river,  so 
as  to  keep  a  pond  above  for  boating  pur- 
j)oses  by  the  purchaser.  lie  leserved  the 
light  to  keep  and  maliuain  tlic  dams  as 
they  then  existed,  and  the  right  to  the  free 
ami  uninterrupted  use  and  enjoyment  of 
the  •vaier  power  and  other  priirilcgcs  for 
niar.ifacturing  and  other  purposv-'s.  subject 
to  conditions  in  a  certain  lease  to  an  ice 


*  Obstruction  nf  watercourse  by  extension  ol 
enil)ankn)ent.  (Contributory  negligence,  see  52 
Am.  &  En(J.  R.  Cas.  714,  ahtr. 
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company.  Held,  that  the  right  to  maintain 
the  dams  or  to  use  the  water  power  was  in 
no  respect  inconsistent  with  the  duty  to 
keep  them  up  for  the  benefit  of  the  grantee ; 
and  that  a  clause  malcing  the  deed  subject  to 
a  lease  to  an  ice  company  was  inserted  for 
the  protection  of  that  company,  and  did  not 
authorize  the  vendor  to  remove  tie  dams. 
Shelby  v.  Chicago  «S-  E.  I.  A'.  Co.,  143  ///. 
3S5,  J2  S.  E.  Rep.   438;    aftrming  42  ///. 

App.  339- 

The  at)Ove  conveyance  provided  that  the 
dams  sliould  never  be  so  lowered  as  to  in- 
terfere with  the  free  use  of  the  milipond 
for  boating,  but  the  deed  did  not  name 
appurtenances.  Hflii,  that  the  use  of  the 
puiid  for  boating  purposes  was  in  the  con- 
icini)laiion  of  the  panics,  and  was  actually 
so  fur  necessary  to  the  proper  enjoyment  of 
the  lind  conveyed  as  to  constitute  an  ease- 
ment appurtenant  to  the  land.  Shtlby  v. 
Lhicago  &^  A'.  /.  A'.  Co.,  143  ///.  385,  33  A'. 
E.  Rep.  43S  ;  ixjjirming  42  ///.  App.  339. 

In  such  case  the  vendor  submitted  to  the 
purcli.iser  a  copy  of  the  lease  to  which  the 
^raiit  was  to  be  subject,  and  a  draft  of 
certain  clauses  that  he  desired  to  liave  in- 
serted in  the  deed.  When  tiie  question  was 
raised  by  the  purcliaser  whether  under  the 
deed  the  dams  could  bo  maintained,  he  re- 
plied that  they  should  never  be  so  lowered 
as  to  interfere  with  the  free  use  of  the  pond 
for  bualiiij^,  and  upon  this  assurance  the  sale 
was  concluded,  and  the  grounds  were  fitted 
up,  at  ^reat  expense,  as  a  pleasure  resort. 
Held,  that  it  would  be  f^rossly  inequitable 
to  allow  the  vendor  or  his  iicirs  to  recede 
from  the  construction  he  himself  thus 
i^iaced  u[)(jn  the  deed.  Shelby  v.  Chicago  ^ 
E.  I.  A'.  Co.,  143  ///.  385,  33  .V.  E.  Rep.  438; 
ajfirming  42  ///.  ,ipp.  339. 

It  is  fui  ilie  jury  to  determine  whetlicr  or 
not  an  embankment  made  by  the  construc- 
tion of  a  street  railway  obstructs  the  natural 
flow  of  water.  Daiiiour  v.  Lyons  City,  44 
hWii  276. 

If  one  obstructs  the  flow  of  water  in  a 
watercourse  by  erecting  a  dam  or  reservoir 
and  collecting  water  therein  for  use  on  his 
own  land,  he  is  liable  to  any  ri[)arian  owner 
along  the  course  of  the  stream  wlio  is  in- 
jured by  such  interruption  of  the  water,  even 
thougli  he  may  have  leased  out  the  land  after 
building  the  dam.  Anderson  v.  Cincinnati 
Soiuhern  A'.  Co.,  14  Am.  &>  Eng.  R  Cas.  375, 
30  .Im  S^  Eng.  R.  Cas.  193,  86  A>.  44.  5  S. 
^V.  Rep.  49.  9  Am.  St.  Rep.  263. 


The  right  to  construct  and  maintain  a  rail- 
road, conferred  by  charter  on  a  company, 
does  not  include  the  right  to  build  dams 
across  watercourses  or  otherwise  obstruct 
the  flow  of  any  running  stream.  Anderson 
V.  Cincinnati  Southern  R.  Co.,  14  Am.  &* 
Ettg.  R.  Cas.  375,  30  Am,  &*  Eng.  R.  Cas.  193, 
86  Ky. 44,  s  S.  IV.  Rep.  4Cf,9Am.  St.  Rep.  263. 

No  one  can  lawfully  erect  dams  or  ob- 
structions on  a  watercourse  which  flows  by 
the  land  of  others,  except  to  operate  a  mill, 
and  after  leave  obtained  of  the  county  court 
as  provided  by  statute.  Anderson  v.  C'/«- 
cinnati  Southern  R.  Co.,  14  Am.  &*  Eng.  R. 
Cas.  275,  30  .,•//«.  i!»>»  Eng.  R.  Cas.  193,  86  Ay. 
44,  5  S.  IV.  Rep.  49,  y  .Im.  St.  Rep.  363. 

A  company  has  no  right  to  stop  the 
natural  flow  of  surface  water  by  erecting  an 
embankment,  nor  to  d'vert  its  course  so  as 
to  throw  it  upon  the  land  of  an  adjoining 
proprietor.  Overflow  water  from  a  river 
in  time  of  flood  is  surface  water  within  the 
meaning  of  this  rule.  Shane  v.  Kansas  City, 
St.  J.  &*  C.  />'.  R.  Co..  5  Am.  &•  Eng.  R. 
Cas.  64,  71  J/o.  337,  36  .Im.  Rep.  480. — FoL- 
LowiNcj  McCormick  v.  Kansas  City,  St.  J. 
&  C.  B.  R.  Co.,  70  Mo.  359.  Mor  koli.ow- 
ING  Gannon  v.  Hargadon.  10  Allen  (Mass.) 
106 ;  Goodale  v.  Tuttle,  29  N.  V.  459.— OvKK- 
RU1.K.U  IN  Abbott  V.  Kan.si.s  City,  St.  J.  & 
C.  B.  R.  Co.,  30  Am.  &  En^'.  1.  Cas.  103,  83 
Mo.  271,  53  Am.  Rep.  581  ;  O'Connell  v, 
East  Tenn.,  V.  &  G.  R.  Co.,  87  Ga.  346. 

A  landowner  conveyed  to  a  company  land 
for  a  depot  and  water  tanks,  and  the  rigiit 
to  draw  water  from  any  streams  or  sprinj^s 
on  the  premises,  by  means  of  pipes,  for  sup- 
plying the  depot  and  water  station.  The 
company,  with  the  assent  of  the  grantor, 
constructed  a  dam  across  a  stream,  and  took 
water  by  a  wooden  conduit  from  the  reser- 
voir .so  formed.  Afterwards  the  dam  v.is 
carried  away  and  not  rebuilt,  but  the  water 
was  I'rawn  directly  from  the  stream.  Held, 
that  tl'.c  company  was  under  no  duty  to 
maintain  ttie  dam  for  the  benefit  of  the 
grantor,  not  being  required  in  the  deed  1.0  do 
so ;  and  that  it  was  not  confined  to  the  use  of 
so  much  water  as  was  required  at  the  time 
of  the  grant,  or  to  the  particular  method  of 
exercising  its  rip;)!'  as  first  adopted.  Read 
V.  Eric  R.  Co.,  20  Am.  &•  Eng.  R.  Cas.  121, 
97  A^.  V.  341 ;  modifying  25  Hun  563,  mem. 

A  company  which  has  acquired  title  to 
land  under  water  some  distance  from  the 
shore  for  the  purpose  of  constructing  its 
roadbed,  and  has  built  thereon  an  embank- 
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mcnt  supporting  its  tracks,  leuving  a  bay 
between  the  embankment  and  the  original 
shore  line,  into  whicli  tlie  tide  ebbs  and 
flows,  is  nf>t  a  "  proprietor  of  a(.jacent 
lands"  within  the  meaning  of  i  N.  Y.  Rev. 
St.  208,  (J  67,  and  the  owner  of  tiie  upland 
adjoining  tlic  original  sJKjre,  not  the  rail- 
road corporation,  is  entitled  to  the  grant. 
Kttniicy  V.  iWw  York  Sr*  A'.  E.  R.  Co.,  125 
N.  K.  681,  mem.,  3  Silv.  App.  203,  34  X.  Y. 
S.  K.  454;  reversing;  22  A\  Y.  .S'.  A'.  820,  51 
Hun  644,  mem.,  4  A'.  1 '.  Supp.  293 ;  adherins 
to  former  appeal  in  1 14  A'.  ]'.  423,  21  A'.  E, 
Kep.  1066,  23  .V.  Y.  S.  A'.  928. 

A  rip.'irian  proprietor  whose  land  has 
been  gradually  washed  away  by  a  change  in 
the  course  of  the  current  of  the  stream, 
occasioned  by  necessary  erections  made 
above  him  111  the  stream  by  a  railway  com- 
pany, has  no  claim  for  damages  against  the 
company,  whether  such  erections  have  been 
made  in  a  careless  and  unskilful  manner  or 
not.  Henry  v.  Vermont  C.  A'.  Co.,  30  Vt, 
638.— DisTiNi;uisHEU  IN  Eaton  v.  Boston, 
C.  &  M.  R.  Co..  51  N.  H.  504. 

lit.  Liability  i'ur  ubHtriictiouH.— A 
company  is  liable  for  damages  caused  by 
obstructing  a  stream  by  the  improper  con- 
struction of  a  culvert,  regardless  of  the 
length  of  time  it  may  have  been  maintained. 
The  limitation  begins  to  run  from  the  time 
of  the  injury,  and  not  from  the  time  the 
road  was  rjnstrucied.  O/i/'o  &*  Af.  A'.  Co, 
V.  E/Uott,  34  ///.  App.  580.— Quoting  Ohio 
&  M.  K.  Co.  -'.  Wachter,  123  Jll.  440.— FOL- 

LdWKD   AND  QUOIKO    IN  Olliu  Oc   M.  R.  Co. 

V.  Nuetzel,  43  III.  App.  108. 

If  a  company  obstructs  a  stream,  it  can- 
not avoid  li;ibility  by  showing  lliat  others 
ha'e  also  obstructed  it  lower  down.  Culver 
V.  Chicaf^o.  n.  I.  &"  /'.  A'.  Co. .  38  Mo.  App.  1 3  . 

If  a  company  unlawfully,  that  is,  with- 
out lei;ihlativc  antlioriiy,  interferes  whIi  a 
stream,  it  is  liable  without  reg nl  to  its 
actual  nogligence;  but  if  it  lia«  legislative 
iiuthority,  then  it  is  liable  only  for  such  in- 
jury as  results  from  its  negligence  in  con- 
structing its  works,  lielliii^er  \.  XewYorl: 
C.  A'.  Co.,  23  A'.  }'.  42.  — Al'iM.VlNC.  Roch- 
ester White  Lca<l  Co.  v.  Rochester,  3  N.  Y. 
463,  DiSAri'RoviNc;  FictcluT  ?'.  Auburn  & 
S.  R.  Co.,  25  Wend.  462;  Hrown  t'.  Cayjga 
&  S.  R.  Co.,  12  N.  Y.  486.  Exi'i.AiNiNC 
I,awren<e  7'.  Great  Northern  R.  Co..  16  Q. 
H.  643.  AiM'MKD  IN  Colorado  C.  R.  Co.  v. 
MuUandin,  4  Colo.  154;  Harnes  v.  South 
Side  R.  Co.,  2  Abb.  Pr.  N.  S.  (N.  Y.)  415. 


D1.SAPPR0VF.U  IN  Eaton  V.  Boston,  C.  &  M. 
R.  Co.,  51  N.  H.  504.  Di.sriNc.uiSHED  in 
Cott  V.  Lewiston  R.  Co.,  36  N.  Y.  214,  34 
How.  Pr.  222.  EXPLAINKD  IN  Booth  7'. 
Rome,  W.  &  (>.  T.  R.  C0..44  N.  Y.  S.  R.  9,63 
Hun  624,  17  N.  Y.  Supp.  336.  Foi.i.owkd 
IN  Moyerz/.  New  York  C.  &  H.  R.  R.  Co., 
8  Am.  &  Eng.  R.  Cas.  531,88  N.  Y.  351; 
Conhocton  Stone  Road  Co.  t.  HufTalo,  N. 
Y.  &  E.  R.  Co.,  3  Hun  (N.  Y.)  523,  5  T.  &  C. 
651.  Rk.vikweu  in  Losee  7'.  Buchanan,  51 
N.  Y.  476;  Cogswell  7'.  New  York.  N.  II.  & 
H.  R.  Co.,  103  N.  Y.  10,  8  N.  E.  Rep.  537,4 
Cent.  Rei).  225,  3  N.  Y.  S.  R.  56. 

14.  iJiibility  lor  flowau*'.*  —  Two 
wate. courses  with  well-del'ined  channels 
from  twenty  to  thirty  feet  wide  and  si.x  to 
ten  feet  deep  ran  through  plaintifT's  land. 
In  one  of  these,  in  order  to  protect  its  load- 
bed  from  inundation,  defendant  erected  a 
bulkhead  whereby  the  waters  were  diverted 
from  their  channel  and  thrown  on  the  lands 
of  piaintifT.  By  way  of  further  protection, 
defendant  cut  a  ditch  with  its  open  face  next 
to  the  roadbed  and  threw  up  a  Icvcc  ranging 
from  one  and  one  half  to  four  feet  in  height 
across  the  entire  western  boundary  of  plain- 
tiff's land,  whereby  the  diverted  waters  from 
the  one  stream,  and  the  overflowed  waters 
from  the  other,  were  thrown  back  upon 
and  damaged  plaintifT's  lands.  At  each  of 
three  trestles  built  by  defendant  in  its  road- 
bed for  the  outflow  of  the  creeks  there  had 
been  three  replacements,  and  each  time  the 
old  piles  were  not  removed,  but  were  cut  ofl 
above  the  surface,  with  the  result  that  but  u 
small  opening  was  left  for  the  escape  of  ihc 
water.  Held,  that  the  injuries  to  plaintill  s 
lands  must  be  deemed  to  liave  been  caused 
by  the  obstruction  of  the  streams,  and  that 
the  defendant  was  liable  although  the  ac- 
cumulations of  sand,  etc.,  therein  had  liecii 
increased  by  the  removal  of  timber  from 
the  side  hills  and  by  other  natural  causes. 
M/ssixsippi  i^  7'.  A'.  Co.  V.  .hchi/'ali/.  4' 
^Im.  ^;~  Eni(.  A'.  Cas.  4,  67  Miss.  38,  7  So. 
A'ep.  312. 

If  a  company  negligently  obstructs  the 
natural  flow  of  a  creek,  so  that  there  is  an 
overflow,  it  is  liable  for  the  resulting  injury. 
Jirink  v.  K'ansas  City,  St  J.  &•  C.  ii.  J\.  Co., 


•  See  also  Floouino  Lands. 

OvitHow  of  iitreams,  see  note,  41  Am.  &  Kng. 
R.  Cas.  9. 

RJKht  of  landowner!)  to  damages  from  over* 
flowing  lands,  diverting  streams,  etc.,  sec  noie, 
4  A.M.  Si.  Rei-.  403. 
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17  Mo.  App.  177.— Distinguishing  Ab- 
bott V.  Kansas  City,  St.  J.  &  C.  B.  R.  Co., 
S3  Ml).  271. 

.\  cutT^pany  can  only  be  held  liable  for 
siicli  unlawful  obstructions  as  it  .places  in  a 
stream  itself,  or  authorizes;  and  it  is  not 
i  .ihle  for  ii  y  or  loss  caused  by  others 
l)\  1.1  -1"^  levees  which  increase  the  flow  of 
w.Utr  ill  a  certain  direction.  Coleman  v. 
A<»«.r,i.f  City,  St./.  &*  C.  Ii.  A'.  Co.,  36  aUo. 

App.  476. 

If  a  watercourse  is  wrongfully  obstructed 
by  the  t)uiidin};  ut  a  permanent  railroad 
einbaiiknient,  a  tenant  of  adjacent  land, 
thoii^ii  he  rents  the  land  after  the  erection 
of  the  embankment  and  with  knowleilgc 
thereof,  can  .ccovtr  from  the  company  the 
damage  to  his  crops  from  overflows  caused 
by  sucli  obstruciioii.  McKte  v.  St.  Louis, 
K.  i-  A'.   \\\  R.  Co.,  49  Mo.  App.  174. 

.\  railroad  owning  land  abutting  on  a 
rivor,  tiirough  which  land  a  creek  flows  and 
empties  into  the  river,  may,  as  against  pro- 
prietors on  the  opposite  side  of  the  river, 
change  tiie  channel  and  mouth  of  the  creek 
upon  Its  own  land  and  for  its  own  protec- 
tion  or  convenience,  if,  in  so  doing,  it  ex- 
ercises reasonable  care  and  caution  not  to 
injure  others.  If,  however,  the  opi>ositu 
bank  of  the  river  be  subject  to  inundation 
and  overflow  in  case  of  unusual  but  not 
unprecedented  floods  in  the  river,  such 
change  in  the  channel  and  mouth  of  the 
creek  cannot  be  rightfully  made,  if  thereby, 
in  tile  exercise  of  ordinary  prudence  and 
foresight,  increased  danger  of  inundation 
ami  overflow  on  the  opposite  side  of  the 
rivet  may  be  anticipated.  When  such 
change  is  made  witljout  fault  or  careless- 
ness, and  a  levee  on  the  opposite  bank  is 
l)roken  ;nid  washed  away  by  an  unusual  but 
not  unprccedeiit<;d  flood,  wiiercby  the  crops 
growing  on  adjafnt  lands  are  destroyi'd,  it 
is ./,»/;//;«;«  iine  injuria,  notwithstanding  a 
sandbar  in  the  river  at  the  new  month  u{ 
the  creek,  caused  by  the  change  in  the 
creek,  may  h  'c  contributed,  in  some  de- 
gree, to  tile  damage.  Cincinnati,  H.  C'*  />. 
ti-  Co.  V.  Carr,  11  A»i.  <S-  A"«^^  A".  Cas.  535, 
38  Ohio  St.  448. 

Where  a  company,  by  making  necessary 
erections,  such  as  bridges,  whether  such 
bridges  iiave  been  made  in  a  careless  man- 
ner or  not,  gradually  washes  awj>"  the  lands 
of  a  riparian  owner  below  and  changes  the 
course  of  the  stream,  it  is  not  responsible 
therefor ;  yet  it  may  be  resp<jnsible  to  one 


who  has  been  injured  by  the  setting  back 
of  waters  above  the  erection.  Henry  v. 
Vermont  C.  K.  Co.,  30  Vt.  638. 

Wiiere  for  many  years  a  canal  company 
has  diverted  a  considerable  part  of  a  stream, 
a  railway  company  which,  under  authoritv 
of  parliament,  purchases  and  disconti>:ues 
the  canal  is  not  liable  for  injuries  caused  by 
a  flood  when  it  restores  to  the  stre  im  the 
water  which  had  been  diverted  from  it. 
Mason  v.  Shrewsbury  &*  JI.  A'.  Co.,  L.  R.  6 
Q.  /}.  578,  40  L.  J.  Q.  Ii.  293,  20  \V.  R.  14, 
25  L.  T.  239. 

15.  Wlicii  liable  tor  divurtiiitr  the 
Mow  of  the  Htrcuiii.'*'— A  grant  of  a  right 
of  way  to  a  company,  with  the  right  "  to 
change  watercourses,"  does  not  authorize 
it  to  divert  streams  from  other  lands  upon 
the  land  of  tlie  grantor,  to  his  injury.  St. 
J  'Uiis,  I.  M.  &*  S.  A'.  Co.  V.  //arris,  26  Am. 
LT'  Kn^.  R.  Cas.  608,  47  Ark\  340,  i  i.  IV. 
/i,'p.  609. 

Where  a  company  diverts  the  flow  o?  a 
watercourse  from  its  natural  channel,  aid 
conducts  it  through  a  ditch  to  a  point  whet  c 
it  overflows  the  I,  nd  of  another,  the  com- 
pany will  DC  liable  for  such  damages  as  re- 
sult therefrom.  Hast  St.  Louis  &*  C.  A'.  C). 
V.  /'Usentraut,  1 34  ///.  96,  24  N.  E.  /<cp.  7(10. 
Kast  St.  /.ouis  &»  C.  /\'.  Co.  v.  Eisentraut, 
34  ///.  App.  563. 

A  compromise  and  dismissal  of  a  suit  for 
damages  to  land,  caused  by  the  diversion  of 
water  from  its  natural  channel,  is  no  bar  to 
another  suit  for  damages  subsequently  ac- 
cruing from  the  same  cause.  IVrig/tt  v. 
Syracus,:  /i.  &^  N.  V.  R.  Co.,  3  X.  V. 
Supp.  4.S0,  49  I/un  445,  2  J  A',  l'.  S.  R.  78; 
iiJPirwiil  in  124  A'.  I'.  668,  mem.,  27  iV.  /C. 
/up.  ii$4,mem. 

The  (jwncr  of  land  over  which  a  stream 
of  water  flows,  suitable  for  a  mill  site,  can- 
not recover  from  a  company  for  the  loss  of 
water  power  which  he  was  not  using  or 
attempting  to  use.  but  he  may  recover  for 
any  injury  that  he  otherwise  sufTers  by  rea- 
son of  the  diversion  of  the  water.  C/iirA' 
V.  /'tnnsy/Tania  V.  Co.,  145  /'a.  St.  43S,  23 
.///.  /\ep.  989. — OfdiiNc.  I'onnsylvania  R. 
Co.  ','.  Miller,  1 12  I'a,  St.  41.  3  Atl.  Kep.  7S0. 

A  company  cannot  justify  the  taking  of 
water  from  a  running  sticam  on  the  lands 
of  another,  on  the  ground  that  such  water 

*  RiKlit  of  railroad  to  divert  watercourse  by 
ronstriiciInK  embankments,  s«.e  notes,  30  Am. 
&  Kno.  R.  Cas.  lau  ;  17  M  77 ;  14  A/.  aSo  ;  3O 
/(/.  ()07. 
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is  essential  to  the  operation  of  the  road. 
The  water  can  only  be  taken  as  other  prop- 
erly wiiich  is  essential  to  the  construction 
and  operation  of  the  jad,  upon  making 
due  compensation  tliercfor.  C/ar/;  v.  Penn- 
sylvania K.  to.,  145  I'a.  St.  438,  22  Atl, 
Kip.  989. 

A  company  as  a  riparian  proprietor  has 
no  rif^hi  to  take  water  from  a  stream  for 
supplying  its  locomotives.  Attorney-Gen- 
eral \.  Great  /•Mstern  K.  Co.,  iS  II'.  A'.  1187, 
23  /..  T.  344. 

lU.  WIh'II  not  liable'.— The  diversion 
of  a  waicriourse  was  expressly  autJKJrized 
by  a  deed  from  tlie  grantor  of  a  rigiit  of 
way  to  a  company.  Held,  thai  tlie  com- 
pany was  not  liable  fof  the  consequential 
damages  resulting  therefrom.  .SV.  Louis, 
I.  M.  &^  S.  K.  Co.  V  W'albrink,  26  /////. 
&*  i'.Hg.  A'.  Cas.  604,  47  Ark.  330,  1  S.  W. 
Rep.  545- 

Under  a  charier  <,onferring  on  a  company 
tiie  power  to  acquire  by  ci^ndemnation  land 
foi  t!!c  construction  of  its  road,  it  has  the 
nglit  to  divert,  if  it  sees  (it  to  do  so,  a 
strr.im  lljwing  across  the  road.  lialtimore 
'>  /'.  1. .  S>.  V.  Ma,i;riidef,  34  Mil.  79. 

The  rij  I  of  a  company  to  divert  a 
stream  of  "atcr  does  not  depend  upon  an 
express  rrjnt  to  be  made  and  specihed  in 
til!,'  imjnisition  itself,  but  may  be  acquired 
b^  (1,  ..lemnation  of  the  land,  duly  con- 
firmed, and  jiaymenl  or  lender  of  the  dam- 
ages awarded  ;  and  proof  aeliors  the  inquisi- 
tion is  admissible  to  show  that  at  the  time 
of  taking,  and  before  they  signed  the  same, 
tiic  attention  of  the  jury  <jf  incjuest  was 
directed  to  the  intended  diversion.  Haiti- 
more  &^  /'   A*.  Co.  V.  Miijfrmler,  34  Afil.  79. 

When;  the  attention  of  the  jury  is  directed 
to  a  diversion  of  a  stream,  and  the  same  is 
within  the  lines  of  the  land  condemned  for 
the  construction  of  the  road,  the  owner  of 
the  land  through  which  the  road  passes  has 
no  remedy,  either  at  law  or  in  equity,  for 
any  injury  thai  may  result  therefrom. 
lialtimore  &*  /'.  A".  Co.  v.  Magruiler,  34 
Md.  79.  —  DisriNctiisiiKU  IN  Eaton  v. 
Boston,  C.  &  M.  R.  Co.,  51  N.  H.  504.  Rk- 
VIKWKD  IN  Denver  City  I.  &  W.  Co.  v, 
Middaugh,  12  Colo.  434,  21  Pac.  Rep.  565. 

An  owner  of  land  on  the  east  side  of  a 
river  is  not  entitled  to  an  injunction  to  re- 
strain a  company  from  building  a  retaining 
wall  on  the  west  side,  where  the  pro<)fs 
neither  define  plaintifT's  riparian  lights  nor 
show  that  the  wall  will  inifiede  or  deflect 


the  flow  of  the  water.  Patterson's  Appeal,. 
40  Am.  &»  Eng.  R.  Cas.  507,  129  Pa.  St.  rog, 
18  ////.  Rep.  563. 

Under  the  Railways  Clauses  Consolida- 
tion Act,  1845,  ^  16,  a  company  can  divert 
a  stream  only  when  such  diversion  is  strictly 
necessary  to  enable  it  to  carry  out  its  under- 
taking, and  it  will  be  enjoined  from  making 
a  diversion  which  is  merely  convenient  or 
economical,  as  to  avoid  the  expense  of  mak- 
ing two  bridges  within  a  very  short  distance 
of  each  other,  /'itg/i  v.  Golden  Valley  R. 
C0..L.  R.  15  CIt.  1).  330,  49  I..  J.  Ch.  D.  721, 
42  I..  T.  863,  28  U\  R.  863  ;  affirming  L.  R. 
\z  Ch.  1).  27,  48  /,.  J.  Ch.  I).  666,41  /-  T.  30. 

The  above  section  gives  to  comj>anies 
the  power  to  divi.rt  the  course  vl  a  river  or 
road  "  in  order  the  more  conveniently  to 
carry  the  same  over  or  under,  or  by  the  side 
of  Ihe  railway,  as  they  mi>y  think  proper  "; 
but  this  power  must  be  taken  as  (jualified 
by  the  proviso  that  tie  act  be  necessary 
for  making,  maintaining,  or  repairing  the 
railway.  J^ngh  v.  Golden  Valley  R.  Co.,  L.  R, 
15  Ch.  I).  330,  49  /..J.  Ch.  1>.  721,  42  /..  T. 
S63,  28  IV.  R.  863  ;  affirming  I..  R.  1 2  Cli. 
1).  27.  48  /,.  J.  Ch.  1).  666.  4*1  /..   '/•.  30. 

17.  I*l<>a<liii{;  and  <l<>r*Mise8  in  siiitH 
for  diviM'Niou.  —  Where  a  company  by 
'ligghig  a  ditcl.  along  its  track  diverts  the 
flow  of  a  natural  watercourse  wholly  t)r  in 
part,  to  the  injury  of  an  adjoining  land- 
owner, it  is  no  defense  to  an  action  to 
recover  for  such  damages  that  the  <ligging 
of  the  ditch  was  necessary  for  the  protec- 
tion of  the  track,  or  that  the  ditch  was 
wholly  on  land  owned  by  the  company  in 
fee.  Union  Pac.  R.  Co.  v.  Pyche,  14  .,-////.  iS-» 
ling.  R.  Cai.  272,  31  Kan.  120,  1  ]\ie.  Rep.  243. 

A  bill  by  a  manufacturing  company 
states  that  complainant  owns  the  water 
power  and  canal  included  in  its  |)remisi'S, 
and  that  the  present  flow  of  water  is  no 
more  than  sufl'icient  to  carry  its  various  mills 
and  machinery  now  dependent  on  said  flow 
for  propelling  power;  that  defendant  with- 
out authority  threatens,  and  has  already 
commenced,  to  place  two  stone  piers,  to 
support  an  iron  bridge  to  be  used  by  it  for 
railroad  purposes,  extending  out  on  either 
side  into  and  diagonally  across  the  canal; 
and  has  taken  forcible  and  violent  posses- 
sion of  the  property  and  deprived  com- 
plainant of  its  water  power  and  mills,  and 
threatens  '.o  continue  such  possession,  to  the 
irreparable  damage  of  complainant.  Such 
bill  sutes  facts  which  entitle  complainant  to 
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tlKit  iinvciitivc  remedy  which  a  court  of 
cqiitv  :iIoiie  can  grant.  Neivaygo  Mft;.  Co, 
V.  C/ii,,i_^o  Z'*  W.  M.  K.  Co,,  29  Am.  <S- 
/■■'/;'.  A'.  Cas.  505,64  Mich.  114.  30  A^.  IV. 
lu-h.  910. 

L'liiltr  a  complaint  that  defendant,  by  the 
iini)roper  construction  of  a  ditch,  diverted  a 
tl)winj{  stream  from  its  channel,  thusflood- 
iiijj  plaititifT's  land,  defendant  cannot  com- 
plain of  instructions  which  make  his  liability 
depend  solely  upon  the  improper  and  ncgli- 
jjent  construction  of  the  ditch.  Afatigoldw. 
St.  I.ouis.  I.  Af.  &^  a.  A'.  Co.,  24  Mo.  App.  52. 

IN.  ItiKlitH  of  upper  iiiid  lowur 
propriotors,  geiinriilly.— It  is  the  legal 
right  of  any  one  along  the  line  of  a  natural 
stream  of  water  io  drain  into  it  the  waters 
which  naturally  shed  into  it,  and  no  one 
owning  land  along  the  stream  will  have  a 
right  of  action  for  damages  to  his  inheritance 
by  means  of  the  increased  flow  caused  by 
draining  water  into  the  stream  above  him. 
Kankakee  &'  S.  A'.  Co.  v.  fforan,  41  .Itn.  i5^ 
Ell);.  A\  Cas.  13,  131  ///.  288,  23  /V.  E.  Rtp. 
621 ;  ajjlrmiiii^  30  ///.  App.  552. 

Where  a  com|  any  builds  a  road  across  a 
natural  watercourse,  it  is  its  duty  to  provide 
for  a  discharge  of  all  water  that  may  flow 
through  such  watercourse,  althoug^i  the 
amount  is  subsequently  increased  by  the 
construction  of  drainage  ditches.  Kanka- 
kee &*  .s'.  A*.  Co.  v.  I  lor  an.  41  Am.  &*  Kng.  A'. 
Cn.  13,  131  ///.  288.  23  ,V'.  E.  Rep.  621  ;  af- 
firming; 30  ///.  .,-///.  552. 

One  riparian  proprietor  cannot  maintain 
an  action  against  an  upper  proprietor  for  a 
diversion  of  part  of  the  water  of  a  natural 
watercourse  flowing  through  their  lands, 
unless  such  diversion  causes  plaintiff  actual 
perceptible  damage.    Elliot  v.  l-'itcMiii);  A'. 

Co.,  \0  Clis/t.  (.]/,lSS.)  191.  — DlSTINClJISHKI) 

IN  (iarwood  V.  New  York  C.  A  M.  K.  K. 
Co..  2  Am.  Hi  Eng.  F<.  Cas.  490,  83  N.  Y. 
400,  38  .^111.  Rep.  452. 

A  cumpany  has  a  right,  if  it  does  not  in- 
terfere with  ihe  natural  outlet,  to  protect 
its  own  property  against  an  extraordinary 
flood  arising  from  natural  causes,  although 
tlic  damage  inflicted  upon  its  neiglilior  l)e 
thereby  iniicase<l.  Xie/,/ v.  I.oiuton  &^  X. 
U'.i;.  c.K,  ,4/../.  A.r.   15, 

11>.  |{ig|i(s  of  mill  (MViK'rs,  (foiier- 
ally.*  .\fter  leave  has  been  given  under 
the  statute  to  establish  a  giist  mill    on   a 

•Injury   to  mill    bv    olistriirtini!  the  natural 
Hiiw  iif  sirc.im.  sr,'  iicites.  2(j  A.M.  &  Eno.  R.  Cas. 
Ml,  S3<;  43  /,/.  75,  ahtr. 
3  H.  k.  D.— la 


watercourse,  the  owner  has  a  vested  right 
which  cannot  be  taken  away  without  just 
compensation,  but  this  does  not  impair  the 
right  of  any  riparian  owners  along  the 
streai  1  to  use  the  water.  Anderson  v.  Cin- 
cinnati .Southern  A'.  Co.,  r4  Am.  6^  Eng.  A\ 
Cas.  275,  30  Am.  <S«»  Eng.  A'.  Ca.^.  193,  86  AV. 
44,  5  S.  W.  A'ep.  49,  9  Am.  St.  Kep.  263. 

Where  the  complaint  is  that  defendant 
company  has  constructed  an  embankment 
in  the  mouth  of  a  creek,  so  that  the  water 
is  prevented  from  flowing  in  its  accustomed 
channel,  and  plaintilT,  who  has  a  right  of 
storing,  landing,  and  rafting  lumber  in  the 
mouth  of  said  creek,  for  the  use  of  his  saw- 
mifl,  is  thereby  deprived  of  the  full  enjoy- 
ment of  his  privilege,  the  injury  to  the  right 
is  the  direct  and  immediate  consequence  of 
the  aet  of  defendant,  and  the  damages  sus- 
tained cannot  be  denominated  remote  or 
consequent,  and  it  is  no  defense  to  an  actio/i 
for  such  injury  that  the  water  flowing  in  the 
mouth  of  the  creek  is  the  water  of  a  public 
nnvigable  river  uiuier  servitude  to  the  public 
inleiest,  the  regulation  of  which  is  vested 
in  the  sovereign  power.  Tinsman  v.  lielvi- 
dere  Del.  A'.  Co.,  26  \'.J.  L.  148. 

A  company  has  the  right  to  drain  tho 
surface  water  from  its  lands  into  a  stream 
which  is  the  natural  outlet,  although  the 
quantity  of  water  in  thi;  stream  is  theieby 
increased  in  time  of  high  water  and  dimin- 
ished at  other  times,  to  the  damage  of  a 
mill  owner  below.  W'aJJle  v.  .\t-n>  York  C. 
A".  Co.,  53  N.  r.  II,  5  Am.  Ry.  Rep.  163; 
affirming  58  liarh.  413.  —  Rkconcii.ino 
Clinton  ;•.  Myers,  46  N.  Y.  511. — (JUOIKI) 
IN  Jenkins  7/.  Wilmington  &  W.  R.  Co.,  no 
N.  Car.  43«. 

In  an  action  for  penning  back  the  water 
of  a  stream  supplying  plaintitTs'  mills  by 
placing  a  hatch  or  gate  across  the  stream,  a 
plea  that  defendant  was  iii('nr|>(>rated  for 
the  purpf)se  of  constructing  a  railroad,  and 
empowered  to  intersect  or  cross  any  stream 
on  the  route  of  the  railroad,  and  to  con- 
struct the  railroad  across  or  upon  the  same; 
that  the  stream  was  on  the  route  of  the 
railroad,  and  it  was  necessary  that  the  rail- 
road should  he  (onstrucled  across  ilie 
same  ;  whereupon  defendant,  in  accordance 
with  the  powers  and  ()rovisions  of  the  act, 
placed  the  hatch  or  gate  in  and  across  the 
stream,  and  continued  the  satne  there,  the 
said  portion  of  the  roarl  not  being  com- 
pleted at  the  commencement  of  the  suit,  so 
as  to  enable  defendant  to  restore  the  stream 
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to  its  natural  state,  is  bad  on  demurrer,  as 
nut  confessing  and  avoiding,  or  traversing 
the  injury  complained  of,  and  for  n(>t  show- 
ing a  sufFicient  justilication.  Attiierson  v. 
Gnat  IVesUrn  A'.  Co.,  ii  U.  C.  Q.  Ji.  126. 

20.  of  lower  mill  owiieri*.    -  A 

company  erected  a  dam  across  a  stream  in 
order  to  form  a  reservoir,  using  the  water 
for  the  purpose  of  operating  its  fingines.  A 
riparian  mill  owner  l)rougiit  suit  for  dam- 
ages resulting  from  this  alleged  unlawful 
obstruction  and  use  of  the  water  of  the 
Stream.  The  company  set  up  as  a  defense 
the  fact  that  it  had  leased  its  road,  includ- 
ing the  dam.  Hilii:  (I)  that  the  fact  that 
the  road  had  been  leased  was  not  avail.ible 
as  a  defense;  (z)  that  the  use  made  i)y  the 
railroad  of  the  water  of  tlie  stream  was  not 
a  use  for  natural  or  domestic  purposes;  and 
if  by  other  use  the  flow  of  water  to  a  mill  is 
diminished,  and  the  capacity  of  the  water 
power  below  is  lessened,  the  <'()n\pany  nuist 
answer  in  dam  iges  to  persons  injured 
therel)y,  but  not  so  in  any  other  case.  Aii- 
tUrson  V.  Cincinnati  Soutltern  A'.  Co.,  14 
Am,  &^  En)^.  A".  Cas.  275,  30  Am.  &^  En^, 
'.  Cas.  193,  86  A)'.  44,  9  Am.  .SV.  AV/.  263, 
S  .V.   11 '.  Kcp.  49. 

The  owner  of  a  mill  on  a  river  let  the  mill 
to  tenants  from  year  to  year.  A  canal  com- 
pany, by  its  |>ermanent  structures,  so  con- 
stantly abstracted  the  waters  of  the  river 
above  the  mill  as  to  impair  the  value  of  the 
property  and  to  compel  the  landlord  to 
reduce  his  rents.  Hild,  that  the  landlord 
could  recover  for  the  injury  to  his  property, 
and  that  the  tenant  could  also  recover 
damages  for  the  diminution  in  the  vahu-  of 
the  uso  of  the  mill  restdtinj;  ftDiii  abstrac- 
tions of  the  water  during  his  term.  Ilahfy 
v.  l.thif^h  \' alley  A'.  Co.,  45  .\.  J.  I..  2(1. 

Plaintilf  was  the  owner  of  a  mill  operated 
by  water  pr)wer  furnished  hy  a  creek.  Ut;- 
fendant,  who  w.is  a  riparian  owner  above, 
diverted  the  waters  of  the  creek  under  a 
claim  of  right,  conveying  them  by  pipes  to 
reservoirs  wlience  its  locomotives  were  sup- 
plied with  water.  It  appeared  that  the  water 
so  "diverted  from  the  creek  was  sufhcient" 
to  "  perceptibly  reduce  the  volume  of  water 
therein,"  and  to  "  materially  reduce  or  di- 
minish the  grinding  p'  ..er  of  plaintilf  s 
mill,  ■  and  that  in  conserpience  he  had  sus- 
tained damage  to  a  Kui)stantial  amount. 
/^M,  that  an  action  was  nuiintainable  to 
recover  the  damages  sustained  and  to  re- 
strain such  diversion,     (Jarwood   v.    At-w 


York  C.  &•  H.  R.  K.  Co,,  2  Am.  &*  Ettg,  R. 
Cas.  490,  83  N.  v.  400,  38  Am,  Rtp.  452 ; 
affirming  17  //««  356.  —  Di.stinguishinc. 
Elliott  V.  Fitchburg  K.  Co.,  10  Cush.  (Mass.) 
191  ;  Sandwich  v.  Great  Northern  R.  Co., 
L.  K.  10  Ch.  D.  707.  —  Al'i'l.lKl)  IN  Gar- 
wood 7/.  New  York  C.  tSi  II.  K.  K.  Co.,  45 
Hun  128,  9  N,  Y.  S.  K.  448, 

Defendant  company  built  its  road  across 
a  stream  nearly  two  niiics  ici»ve  plaintitf's 
sawmill.  The  land  was  low  and  marshy, 
and  the  company  raised  its  roadbed  above 
the  natural  surface  of  the  land,  leaving 
ditches,  by  means  <jf  which  the  surface 
water  was  drawn  olT  and  passed  into  the 
stream.  Such  flitches  were  wholly  upon 
the  company's  land.  The  testimony  tended 
to  prove  that,  by  means  of  the  ditches,  the 
water  was  led  into  the  stream  tor)  rapidly  at 
times  of  high  water,  and  that  in  dry  seasons 
the  supply  of  water  was,  by  the  same  means, 
earlier  exhausted,  and  the  mill  compelled  to 
lie  idle.  //<7(/,  that  these  facts  constituted 
no  cause  of  action,  and  that  piainlitf  was 
property  nonsuited.  The  company  had  a 
right  to  drain  the  land  near  the  stream. 
ll'affit-  V.  A'nc   York  C,   A'.    Co.,    58    luoh. 

{.Y.    )'.)  413.--  niMINCl'ISllKl)    IN  (Jouid   7'. 

Hooth.  f)6  N.  V,  (>5  ;  Katon  7'.  Boston,  C.  i"ii 
M.  K.  Co.,  51  N.  11.  504.  (JiroTKi)  IN  Mc- 
cormick 7'.  Kansas  City,  St.  |.  A  C.  B.  K. 
Co.,  70  Mo.  359. 

VVher<-  a  company  withdraws  water  from 
a  stream  upon  which  a  grist  mill  is  situated, 
thert-by  decreasing  the  grinding  capacity  of 
the  mill,  the  owner  is  entitled  to  coinpcii- 
satory  damages,  liamiooil  v.  A'no  Yorl:  C. 
&^  II.  A\  A".  Co.,  2  ,V.  Y.  S,  A'.  701,41  ////// 
637,  ;//(•;;/.,•  affirmed  in  11  f)  A'.  )'.  649, 
mem.,  2  .^ilv.  App.  409,  2h  A'.  )'.  X.  A'.  (>:o. 

Ill  such  case  it  is  error  to  exclude  evi- 
dence otfcrcfl  by  the  mill  owner  that  bcinrc 
the  (oiiipany  first  tonk  water  from  ilic 
strcMin  the  period  of  low  water,  during,' 
which  mills  situated  on  the  si  ream  could 
not  run,  was  but  a  few  days  in  the  \v.\x, 
and  that  since  it  began  to  take  the  water 
there  lia-".  been  a  constant  iiu  rease  in  liic 
period  (luring  which  the  mills  could  not  he 
run.  ('.arwood  v.  Niiv  York  C.  is*  11.  A'.  A'. 
tV'.,  2  X.  Y.  S.  R.  701,  41  Hint  637,  mem.; 
affirmed  in  116  A'.  )'.  649,  mem.,  2  .S/A'. 
^Ipp.  4o<(.  26  A',   r.  A".  A'.  620. 

Defendant  company  dammed  a  stream 
about  two  miles  above  plaintiff's  mill  ;;ti<l 
inserterl  a  pipe  with  a  capacity  of  86,000 
gallons  a  day.     FlaintifT's  evidence  tended 
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to  show  that  since  the  erection  of  tiie  dam 
there  had  never  been  sufficient  water  to 
enable  the  mill  to  do  a  regular  business, 
altliough  prior  thereto  he  ran  it  (or  ten 
months  in  the  year,  and  that  the  loss  in 
rental  vaii.>e  was  $500  a  year,  and  had  con- 
tinued abouf.  four  years.  Defendant's  evi- 
dence tended  to  show  that  the  (\.in\  and  i>ipe 
did  not  diminish  the  flow  so  as  to  affect  the 
mill  injuriously,  and  that  the  reduced  supply 
was  caused  by  the  gradual  drying  up  of  the 
stream.  //f/<i:  (1)  that  it  was  proper  to 
submit  the  question  to  the  jury;  (2)  that  a 
verdict  (or  Sfkx)  was  not  excessive.  Marsh 
V.  Iklixware,  L.  &^  IV.  A'.  Co.,  35  N.  V. 
S.  A'.  719,  59  Hun  615,  iHfiii.,  13  A'.  V. 
Siipp.  37^'. 

A  company,  in  the  repair  of  its  roadl>ed 
at  a  point  several  miles  ab(jve  plaintiff's  mill, 
caused  large  (piantities  (jf  mud  to  be  washed 
down  into  a  creek,  thereby  lessening  the 
volume  of  water  used  in  operating  plaintiff's 
mill  and  causing  the  damage  complained  of. 
lltld,  that  whether  the  compatiy  was  liable 
for  consequential  d.uiiages  growing  f)ut  of 
the  exercise  of  a  right  conferred  in  its 
{:\yAxU:\,</iufrr;  but  if  the  power  was  exer- 
cised recklessly,  and  without  a  due  regard  to 
the  interests  of  others,  the  company  would 
be  liable.  Salisbury  v.  U'tstrrn  X.  C.  A\ 
Co.,  29  .h/i.  «S-  A■;/i,^  A".  Cis.  51S.  91  .V.  C<ir. 
41/).  -  i<KViKWiN(;  Meares  zf.  Wilmington 
Coin'rs,  9  Ircd.  (N.  Car.)  73. 

Plaintiff  conveyed  a  water  mill,  witli  the 
lands  connccled  tlicrewitli,  in  trust  for  the 
benelit  of  his  wife  with  the  remainder  to 
their  son,  but  was  in  possession  of  tlie  mill 
and  was  ojierating  it.  Di'feiidanl  company 
threw  mud  aiul  dirt  into  the  stream  above 
iIk-  mill,  which  interfered  with  its  opera- 
tion. J/,/(/,  that  plaintilT  hai'  such  a  per- 
sonal interest  as  to  entitle  him  to  iccover 
such  damages  .-"s  he  himself  sustained,  and 
the  trustee  might  sue  for  such  damages  as 
the  inheril.iiice  had  sustained.  Sa/i'shirv  \. 
Western  X.  C.  R.  Co.,  29  Am.  vS>«  /•;«(,'!  A'. 
c'<i\.  518,  91  N.  Car.  490. 

A  companv  inserted  a  pipe  ir.  the  back- 
water of  a  dam,  and  upon  its  own  jnopcrty, 
and  puinjHMl  water  therefrom  to  supi)ly  its 
i.mks  ill  such  (|iianiities  as  seriouslv  to 
diminish  tin-  supi)ly  recpiircil  by  a  lower 
riparian  proprietor  for  the  running  of  his 
p;i|)er  mill,  /h/,/,  that  the  right  of  the 
company  was  only  to  use  the  water  so  as 
not  sensd)ly  to  diminish  the  stream  to  the 
riparian  owner  below.     If  the  company  re- 


quired more  it  must  resort  to  the  right  of 
eminent  domain.  J'ennsylvania  K.  Co.  v. 
Miller,  25  Am.  {3^  Jin*;.  A'.  Cas.  282,  112 
J'a.  Si.  34,  3  .U/.  Hep.  780. 

A  company  as  u  rq>arian  owner  is  entitled 
to  take  from  the  stream  a  reasonable  (|uan- 
tity  of  water  for  supplying  its  engines  and  for 
the  purposes  of  its  station,  and  the  amoimt 
taken  will  be  held  reasonable  if  a  mill  owner 
lower  down  the  stream  is  not  damaged  in 
wet  weather,  and  the  working  of  his  mill  is 
never  shortened  for  more  than  a  few  min- 
utes a  day.  SaHdwich  v.  Crcat  Xorlhern 
A\  Co.,  /..  A'.  10  C/i.  /).  707,  49  L.  J.  Ch.  D. 
225.  27  //'.  A'.  616,  3  A>.  >;>-  C.   T.  Cas.  xv. 

tSI.  iCiiJoiiiiiiK:  (livcrHiiMi  or  ob- 
Htriii'tioii. — .A  bill  chaiged  that  a  company 
was  threatening  to  enter  plainlilT's  lands  to 
obtain  sand,  without  permission  or  condem- 
nation proceedings,  and  that  such  removal 
of  sand  would  probably  change  the  course  of 
a  river,  thus  doing  irreparable  dam.'ige  to 
the  land.  Ileld,  thai  the  bill  showed  good 
grounds  for  an  injunction.  Cobb  v.  Illinois 
&^  St.  I..  A*.  <&-  C.  Co.,  68  /,•/.  233. 

The  obstruction  of  tlie  (low  of  a  stream, 
whereby  lands  are  inundated,  is  a  nuisance, 
and  a  court  of  ecputy  may  enjoin  such  ob- 
struction without  an  averment  or  proof  of 
the  insolvency  of  the  defendant.  Moore  v. 
C/iita^o,  />'.  &*  (J.  A'.  Co.,  75  /owa  263,  39 
jV.  ir.  Ki-p.  390.  (lah'rstou,  II.  C^  S.  A. 
A'.  Co.  V.  Tail,  63  Tia.  223. 

Where  it  is  doubtfid  whether  the  acts  of 
a  company  in  obstructing  a  stream  are  au- 
thorized by  its  charter,  the  question  must 
bedeternnned  against  il  in  an  action  at  law 
before  it  will  be  restrained  in  equity.  .'•>'//,•- 
bovgan  v.  S/it/>oy!i(a)i  J^  /■'.  liu  I..  A',  Co.,  i\ 
Wis.  667,— yt'oTiNi;  Mohawk  Uridge  Co. 
V.  Utica  iV  S.  K.  Co..  6  l»aige  (N.  Y.)  554. 
Ki:v(i WINC  Milwaukee?'.  .Nlilwankee  &  li. 
R.  Co.,  7  Wis.  85.  -  HisriNdiMsiii'i)  IN 
I  imestown  ''.  Chicago.  U.  it  N.  M.  Co.,  32 
Am.  \-  Kng.  K.  Cas.  263,  (h)  Wis.  648.  34  N. 
W.  Rep.  728. 

Where  a  company  had  constructed  tanks 
for  the  use  of  its  locomotives,  said  tanks 
being  filled  from  a  stream  running  through 
plaiiitifT's  land,  but  not  abstracting,  in  the 
filling,  more  than  one  eightieth  or  one  one- 
huiHlredth  part  of  the  water  in  the  stream, 
the  court  refused  to  restrain  the  company 
from  using  the  water  of  the  stream,  and  dis- 
missetl  with  costs  a  bid  tiled  for  the  |)urposu 
of  sucli  restriction,  notwithstanding  ih.it 
plaintiff  had  previously  recovered  a  verdict 
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at  law,  for  such  use  of  the  water,  witli  one 
shilling  damages.     Graham  v.  Nort/tern  A'. 
Co..  lo  Grant's  Ch.  (U.  C.)  259. 
22.  l>aiiiui;<>H  for  «ltv«>rHloii.  —  The 

erection  of  an  eml)uni<mcnt  for  a  track 
closed  the  natural  channel  of  a  stream  and 
diverted  the  water  from  a  tract  of  land. 
Held,  that  tlie  injury  caused  to  such  land 
tlurrohy  was  a  permanent  one,  for  which 
d. images  might  at  once  be  fully  recovered. 
St,iiiii/iili\.  C/iiia:;o.  li.  c«  Q.  A'.  Co..  53  Aruut 
341,  5  .\'.  ir.  Kcp.  495.— Quoting  Troy  v. 
Cheshire  K.  Co.,  23  N.  H.  83.  —  Nor  Koi,- 
l.oWKi)  IN  Dickson  V.  Chicago,  R.  I.  h  P. 
R.  Co.  2  Am.  &  Eng.  R.  Cas.  538,  71 
M...  575- 

In  an  action  for  diverting  water,  by  means 
of  a  dam,  from  its  natural  course  over 
plainlill's  land,  he  can  only  recover  the 
dauKige  sustained  prior  to  the  date  of  the 
writ,  and  such  an  action  cannot  be  main- 
tained when  the  dam  is  erected  under  the 
authority  of  a  statute  which  provides  a 
remedy  for  one  who  sustains  damage  by 
reason  of  the  dan).  Williains  v.  Canuicii  (1<"» 
K.  Water  Co.,  79  Me.  543,  1 1  ////.  Aep.  600. 

In  an  action  for  diverting  a  stream  of 
water  and  thereby  throwing  mud  and  e.irth 
into  i)laintin's  millpond,  it  appeared  that 
the  properly  was  held  by  a  trustee.  Ileld. 
that  there  could  be  a  recovery  only  to  the 
extent  of  |)laintifl's  possession.  Sali'slniry 
V.  Western  X.  C.  A'.  Co.,  98  A'.  Car,  465,  4 
S.  A".  A'e/>.  465. 

2:t.  Itostorat  ion  of  divortiMl 
Htroaiii.  —  A  company  which,  in  the  con- 
struction of  its  road,  necessarily  diverts  ,1 
stream  of  water  from  its  natural  channel  is 
bound  to  restore  and  preserve  tlie  stream  in 
its  former  state  of  usefulness  as  nearly  as 
practicable,  in  resi)eci  to  the  owners  of  real 
property  on  such  stream.  Cott  v.  Len'/ston 
A'.  Co.,  36  ,y.  V,  214,  34  //iKv.  Pr.  Z2Z. — 
DlsriNciisiilNt;  riellingcr  v.  New  York  C. 
R.  Co.,  23  N.  Y.  42.— Foi.LowKl)  IN  Gale  v. 
New  York  C.  &  H.  R.  K.  Co.,  76  N.  Y.  594, 
13  Hun  I. 

To  restore  to  a  proprietor  such  stream 
burdened  with  tho  expense  of  preserving  it 
would  not  be  a  compliance  with  the  require- 
ments of  the  statute  in  such  respect.  Cott 
V.  Le'ii'iston  R.  Co.,  36  A-'.  Y.  214,  34  Hmo. 
Pr.  222. 

A  company  diverted  a  stream  from  its 
natural  channel,  and  caused  it  to  flow  along 
its  track  Jibout  300  feet,  to  a  culvert  through 
which  the  water  was  turned  on   plaintiff's 


land.  At  times  of  heavy  freshets,  stone  and 
gravel  were  deposited  on  his  land.  Held, 
that  plaintilT  was  entitled  to  a  mandatory 
injunction  to  compel  the  company  to  restore 
the  stream  to  its  original  channel.  Wright 
v.  Syracuse,  li.  6-  A'.  Y.  K.  Co.,  3  A'.  Y, 
Suf>/>.  480,  23  A'.  )'.  S.  A.  78.  49  Hun  445; 
ajjirmed  in  124  A'.  Y.  668,  mem,,  27  A'.  E. 
A'ep.  854,  mem. 

Defendant,  without  authority,  diverted  a 
w.'itercourse  on  certain  land  and  afterwards 
made  compensation  therefor  to  the  then 
owner  of  the  land,  plaintiff's  predecessor  in 
title.  I/eld,  that  the  equitable  easement 
thereby  created  in  favor  of  defendant  was 
not  valid  against  the  registered  deed  of 
plaintiff,  a  bona  fide  purchaser  for  value  with- 
out actual  notice,  defendant  having  shown 
no  prescriptive  right  to  divert  the  water- 
course and  the  diversion  being  wrongful  as 
against  plaintiff.  To/ton  v.  Canadian  Pac. 
A'.  Co.,  22  Ont.  204.  —  DiSTiN(;ui.siiiNO 
Knap|)  7'.  (ireac  Western  R.  Co.,  6  U.  C,  C. 
V.  187;  L'ICsperance  7>.  Great  Western  K. 
Co.,  14  [J.  C.  (J.  U.  173;  Wallace  v.  Grand 
Trunk  R.  Co.,  16  U.  C.  (J.  B.  551;  Par- 
tridge T.  Great  Western  R.  Co.,  8  U.  C. 
C.  P.  97. 

Plaintiff,  having  failed  to  prove  actual 
damage,  was  allowed  nominal  damages  for 
the  wroui,' ;  and  instead  of  granting  a  man- 
datory injunction  to  compel  the  restoration 
of  the  walercoiirse,  the  court  directed  a 
reference  lo  ascertain  the  compensation  to 
which  nliiiiilill  would  be  entitled  as  upo'  an 
authorized  fliversion  of  the  watercourse 
luider  31  Vict.  c.  29,  ^  90,  subsec.  h  (D.). 
Toltoii  v.  Canadian  J'ae.  A'.  Co.,  22  Ont.  204. 

III.  SURFACE  WATER. 

24.  Wliat  Ih  Miirfac'<>  water.*— W.iter 
whicii  leaves  a  creek  channel  far  alK)VC  a 
culvert  and  flows  over  plaintiff's  land,  but 
on  account  of  an  embankment  is  turned 
back  into  the  channel  again  above  the 
culvert,  must  be  regarded,  in  determiniiif,' 
the  suffuMency  of  the  culvert,  as  no  longer 
surface  water,  but  as  though  it  had  flowed 
all  the  time  m  the  channel.  Sul/ens  v. 
C/iica^o,  A'.  I.  St*  P.  A.  Co.,  74  hraui  659, 
7  Am.  St.  Kep.  501.  38  A'.  W.  Rep.  545. 

Water  which  at  the  time  of  a  freshet 
leaves  the  channel  of  a  stream  and  spreads 
over  the  bottom  land,  anJ  is  forced  back 

*Thf  l;iw  of  surface  waters,  see  note,  2"  Am. 
&  Eng.  R.  Cas.  114. 
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into  the  channel  again  by  a  railroad  cm- 
bankiiicnt,  is  not  surface  water  in  considero 
ing  tlic  sutficiency  of  a  culvert  constructed 
in  the  ciiibankinent.  Moore  v.  Chiciijro,  B. 
&»  (J.  A'.  Co.,  75  /07t/ij  263.  39  iV.  ;F.  A'ip. 
390. —Following  Sullens  v.  Chicago,  R.  I. 
&  P.  K.  Co.,  74  Iowa  C59  — FoLLoWKi)  in 
Noc  V.  Chicago,  B.  &  (>•  K.  Co.,  76  Iowa 
3(K),  41  N.  W.  Rep.  42. 

When  waters  gathered  from  hills  along 
the  l)anl<  of  a  stream,  and  caused  by  a  rain- 
fall, have  once  become  part  of  the  stream, 
they  are  ^ovcriied  by  the  rules  applicable  to 
watercourses  and  not  by  the  rules  apnlica- 
blc  itJ  surface  waters,  even  though  they  arc 
(lammed  back  and  caused  to  flow  upon  ad- 
joining lands.  Misu'isi/ipi  &»  T.  A'.  Co.  v. 
ArihibaU,  41  Am.  .j-  Eiig.  R.  Ctis.  4,  67 
iV/vf.  ;^S,  7  .Vo.  />',/.  212. 

2r>.  I>ii(,v  or('oiii|iaii,v  nti  to  Hiiii'auu 
wator,  gi'iiorally.*  -A  company  must  so 
construct  its  road  across  a  watercourse  as 
nut  only  to  carry  oil  the  water  within  its 
banks,  hut  also  surface  water  which  has 
usually  found  its  outlet  through  them. 
A'</'/v,rv,  /•■/.  .V.  &*  Jf.  A*.  Co.  V.  Cooi;  58 
Am.  &•  A'/fi,'-.  A".  Cas.  654,  57  Ari'.  387,  21 
S.  11 :  AVA  1066. 

Wlu-re  one  is  injured  by  water  flowing 
upon  his  land  through  a  ditch  wrongfully 
dug  thereon,  it  is  immaterial  that  he  did 
not  own  the  land  when  the  ditch  was  dug; 
it  is  enough  that  he  owned  it  when  the 
injury  occurred.  Miller  v.  Keokuk  &•  /). 
M.  A'.  Co.,  14  ^Im.  »5»  £»if.  A'.  Ctts.  293,  63 
Am;i  680,  16  .V.   ir.  A',-/>.  567. 

t£<(.  Itiglit  to  drain  Niirf'a<M>  water 
into  natural  outlet.  If  a  company  in 
constructing  its  road  makes  a  ditch  along 
111',  side  thereof,  so  as  to  carry  off  the  water 
f.T)in  I'le  .uljoining  land  to  a  luitural  channel, 
i'.  is  not  l)onn<l  to  keep  such  ditch  open  if 
tlic  (low  of  the  water  is  not  changed  injuri- 
ously to  the  owner  of  the  land  by  the  build- 
ing of  ilio  read.  Louis-,' ilk.  A'.  A.  &*  C.  A*. 
Co.  V.  .1/,   //,<■,  30  ///(/.  291. 

It  is  not  negligence  for  a  company  to  dig 
and  leave  i)|)cn  across  itr,  track  a  ditch  two 
lent  wide  and  cigiit  inches  deep,  to  carry  o(T 
the  surface  water.  Meyer  v.  Midland  Pm. 
A'.  Co.,  2  Xe/>.  319. 

A  company  has  the  right  to  cut  and 
maiiuain,  on  its  right  of  way,  such  ditches 
as  ni^iy  l)c  necessary  to   carrv   the  surface 


water  collected  thereon  to  any  natural  out- 
let capable  of  receiving  it,  but  has  not  the 
right  to  divert  such  surface  water  into  a 
channel  where  it  would  not  naturally  flow, 
and  which  is  not  adequate  to  receive  it,  if, 
thereby,  the  lands  of  others  are  injured. 
Staton  V.  Norfolk  &*  C.  A'.  Co.,  109  X.  Cur. 
337,  135.  E.  AV/.  933. 

Respecting  the  drainage  or  diversion  of 
surface  water,  a  company  enjoys  the  same 
privileges  as,  but  no  greater  than,  any  other 
landowner — that  is,  a  right  to  cause  it  to 
flow  in  its  natural  channel.  Jenkins  v.  //'//- 
uiiii^ton  &*  IV.  A*.  Co.,  1 10  A'.  Cur.  438,  1 5  S. 
E.  Rep.  193.— Qt'oTiNd  W.iffle  v.  New  York 
C.  R.  Co.,  53  N.  Y.  1 1.— Ri'.viKwr.i)  i.\  Siaton 
V.  Norfolk  &  C.  R.  Co..  1 1 1  N.  Car.  278. 

27.  Liaiiility  for  diverting;  surface 
wat«'r.*— If  by  the  construction  of  a  road- 
befi  and  ditches  surface  water  is  diverted 
from  its  usu.il  and  ordiiuiry  course,  and  by 
means  of  embankments  or  ditches  is  con- 
veyed to  any  particular  place,  aiul  thereby 
overflows  land  which  did  not  overflow  be- 
fore, the  com|)any  will  be  liable  to  the  land- 
owner for  the  injury.  Spr inf^ field  &-*  M.  R. 
Co.  V.  Henry,  44  Ark.  360.  — ytoriNi;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  l3onalioo,  59  Tex.  12S. 
-OhoH  V.  St.  Paul,  M.  &^  M.  R.  Co.,  34 
/tin.  i?^»  Eni^\  R.  Cas.  152,  38  Minn.  419,  37 
A',  /r.  Rep.  953.— Foi.LowiNc  Ilogenson 
V.  St.  Paul,  M.  «%  M.  R.  Co.,  31  Minn.  224, 
17  N.  W.  Rep.  374.-F0LI  owKi)  IN  Jordan 
V.  St.  Paul,  M.  &  M.  R.  Co.. 41  Am.  A  Eng. 
R.  Cas.  I,  42  Minn.  172,  6  L.  R.  A.  573,  43 
N.  W.  Rep.  849. 

The  term  "surface  water"  includes  such 
as  is  carried  oIT  by  surface  drainage  ;  that 
is,  drainage  independently  of  a  watercourse ; 
and  a  railroad  company  is  not  liabh-  in  dam- 
ages to  the  proprietor  of  neighboring  lanrls 
incidentally  overflowed  and  injured  by  ilic 
cimstruclion  of  an  embankment  proper  for 
railroad  purposes,  which  deflects  such  sur- 
face water  from  its  normal  course.  .Morrii- 
s>y  V.  C/iiea^'O,  />'.  &*  Q.  R.  Co.,  58  .//;/.  &■* 
Enx.  R.  Cas.  622,  38  A'el>.  406.  56  A'.  IK 
R.p.  94^>. 

1H.  lilahility  for  obstructing  tlow 
of  surface  water.— The  owner  of  a  ser- 
vient heritage  has  no  right  to  stop,  by  em- 
bankments or  other  artificial  means,  the 
natural  flow  of  the  surfiice  water  from  the 


*KiK)ilsanil  liabilities  ol  railroads  as  to  sur- 
face w:iicr,  tee  notes,  5  Am.  &  E.no.  R.  Cas.  86  ; 
14  /./.  288. 


*  niviTsicin  of  surface  water  by  ditches,  see 
note,  21)  Am.  iV  l%N(i.  \K.  Cas.  p^o. 

Diverteil  surf.itc  water.  Liability  for,  see  note, 
"4  Am.  &  Eno.  K.Cas.  149. 
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dominant  heritage,  and  thus  throw  it  back 
upon  the  latter.  Uillham  v.  Madhon  County 
K.  Co.,Afi  III.  484.— Rkvik,win(;  KaiifTman  v. 
CJriesemer,  26  l*a.  St.  407  ;  Martin  ?'.  Kiddle, 
26  I'a.  St.  415  ;  MIIIlt  v.  Laubach,  47  I'a.  St. 
154.— Rkvikwkii  in  Little  Rock  Si  Ft.  S. 
R.  Co.  7'.  Chapman,  3y  Ark.  463. —  ll'itxufr 
V.  /.('«;'  hhiHil  A'.  Co.,  2  1 1  tin  (A'.  1'.)  633.  5 
T.  ij^  C.  163  ;  ap/iiitl iltstnissiil  in  70  A'.  Y, 
614,  Wt///. 

Hut  exceptional  circumstances  may  re- 
({iiirc  a  niodificatioii  of  tills  rule,  as  in  the 
case  of  ravines  in  which  surface  water  is 
gathered  into  streams  in  wcli-delincd  ciian- 
nels.  Kowe  v.  St.  Paul.  J/.  iS-*  M.  A'.  Co.,  39 
/l/n.  (5-  /'.'//<,'.  A'.  Ciu.  255,  41  iMinn.  3S4,  43 
N.  II'.  Rip.  76. 

The  owner  of  land  may  erect  upon  the 
boundaries  thereof,  not  inlcrferinj^  with 
any  natural  or  prescriptive  watercourse, 
such  barriers  as  he  may  deem  necessary  to 
keep  off  surface  water  or  overflowing  floods 
coming  from  or  across  adjacent  lands;  and 
foranyconsrtpient  repulsi(^r.,  turning  aside, 
or  heaping  up  of  tiiese  •viiers  to  the  injury 
of  other  lands  he  is  not  responsible ;  but 
such  waters  as  f.ill  in  rain  and  snow  npon 
his  lands,  or  come  thereon  by  surface  drain- 
age from  or  over  contiguous  lands,  he  must 
keep  within  his  boundaries,  or  permit  them 
to  flow  off  without  artificial  interference, 
unless  within  the  limits  of  his  land  he  can 
turn  them  into  a  natural  watercourse.  Cairo 
<S-  V.  li.  Co.  V.  Stti'ens,  5  Aui.  (S«»  Kn^-  R- 
Cas.  58.  73  /ml.  278.— yuuTiNr,  Tcmpleton 
V.  Vosliloe,  72  Ind.  134.  Rkvikwini;  T.iy- 
lor  t/.  Fickas,  64  Ind.  167. 

An  owner  of  land  who  builds  an  embank- 
ment thereon  which  obstructs  the  flow  of 
surface  water,  ciusing  it  to  fall  and  ac- 
cumulate upon  his  iieit;hbor's  land.  d(j. .% 
not  become  liable  for  the  injury  arising 
thereffoni.  unless  the  p.'issageway  through 
which  the  water  flows  is  such  as  to  constitute 
a  watercourse.  C/iicdf^o,  A".  <S"«  A'.  J\.  Co.  v. 
.s/,r/',  51  /\'<i)t.  737,  33  /\tc.  A'r/>.  Ctoi. 

Where  a  companv  h.is  formed  a  ditch 
across  plaintiff's  l.md  iituler  a  simple  verbal 
license  rcvoc.'ible at  pleasure, and  hasnoease- 
ment  authorizing  it  to  maintain  the  ditch, 
it  is  not  obliged  to  continue  to  kec])  the 
ditch  in  use,  and  it  is  not  liable  to  plaint ilT 
for  daviagcs  to  his  crops  causefl  by  the  sim- 
|)le  act  of  closing  the  ditch  upon  the  com- 
pany's own  land,  whereby,  by  reason  of  the 
contour  of  the  ground,  surface  waters,  the 
overflow  of  the  parallel  dit  :hes,  made  their 


way  across  plaintifT's  farm  substantially  as 
they  would  do  in  their  natural  course,  if  the 
ditches  were  not  in  existence.  Olson  v.  St, 
Paul,  M,  6-  M.  K.  Co.,  34  Am,  &•  Eng.  A', 
Cas.  1 54,  38  A/inn.  479,  38  A'.  IV.  Rep.  490. 

The  rule  that  a  landowner  may  improve 
his  own  land  for  the  purpose  for  wliich  sim- 
ilar land  is  ordinarily  used,  and  may  do  what 
is  necessary  for  that  purpose— as  to  build 
upon  it,  or  raise  or  lower  its  surface,  even 
though  the  effect  may  be  to  prevent  surface 
water  which  before  flf)wed  upon  it  from 
coining  u|>()ii  it,  or  to  draw  from  adjoining 
land  surface  water  that  would  otherwise 
remain  there,  or  to  shed  surface  water  over 
land  on  which  it  would  not  otherwise  gf)— 
applies  to  a  company  constructing  its  road 
across  a  prairie  country.  Jordan  v.  .SV.  Paul, 
M.  .!:-  M.  A'.  Co..  41  //;;/.  *>•  AV.  A'.  Cas.  1, 
42  A/inn.  172,  f>  I..  A'.  A.  573,  43  A',  /f. 
/iV/.  849.  — Foi.l.owiNO  Kobs7'.  Minneapo- 
lis, 22  Minn.  159;  llogenson  7'.  St.  Paul.  M. 
&  M.  R.  Co.,  31  Minn.  224,  17  N.  W.  Rep. 
374;  HIakely  Tp.  ?'.  Dcvine,  36  Minn.  53, 
29  N.  W.  Rep.  342;  Pye  7a  Mankato,  36 
Minn.  373,  31  N.  W.  Rep.  863;  Olson  7'. 
St.  F*aul.  M..S:  M.  R.  Co.,  38  Minn.  419,37 
N.  W.  Rep.  953. 

The  rule  of  the  common  law  with  refer- 
ence to  surface  water  is  in  force  in  Missouri. 
Under  that  rule,  generally  speaking,  surface 
water  is  a  common  enemy,  which  the  pro- 
prietor of  land  may  repel  without  being 
responsible  for  damages  caused  by  so  doing. 
liurke  v.  Missouri  Pac.  R.  Co,,  29  A/o.  App, 
370.  -yiioriNO  Hoyt  v.  Hudson,  27  Wis, 
d^G.—Fii-ld  V.  Chicago,  R.  /.  <S-  P.  R.  Co,, 
21  A/o.  App.  600. 

Concerning  surf.ace  water,  under  the  civil 
law,  there  was  a  natural  easement  or  servi- 
tude in  favor  of  the  owner  of  the  superior 
or  higher  grouiul,  by  reason  of  which  tlie 
proprietor  of  the  inferior  or  lower  ground 
was  bound  to  receive  on  his  groutui  all 
the  surface  water  which  naturally  flowed 
rlf>wn  upon  it  from  the  higher  ground.  I'n- 
der  the  common  law  there  is  no  such  ense- 
ment.  Scliniidcr  v.  Alissouri  J'ac.  R.  Co.. 
29  Ah.  App.  68. 

Si-iiil)/i\  that  the  proprietor  of  lower  lands 
cannot  obstruct  the  flow  of  surf.'ice  waters 
across  his  lands  from  the  lands  of  an  ad- 
ioining  higher  proprietor,  except  when 
there  is  .1  necessity  for  the  exercise  of  the 
right  in  the  proper  enjoyment  of  the  owner- 
ship of  the  property  for  the  protection 
of  which  it   is  exercised,  and  there  is  no 
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other  reasonable  way  of  preventing  the  in- 
jury. Waldrop  V.  Grttmvotd,  L.  &•  S.  R. 
Co.,  34  Am.  6"  Eng.  K.  Cas.  304,  38  So.  Car. 
157.  $5.  £.  AV/.471. 

A  railway  company  which  by  artificial 
erectiont  on  its  own  land  causes  water  to 
pass  on  its  neighbor's  land  is  liable  to  an 
action  if  tlie  water  interferes  with  the  rea- 
sonable enjoyment  by  the  neighbor  of  hit 
land.  Hurdtnan  v.  North  Jutstirn  A*.  Co., 
/,.  /.'.  3  C.  P.  I).  168,  38  A.  T.  339.  26  W. 
K.  489. 

aw.  Collectinir  wnter  In  excava- 
tioiiM  —  I*ercoIutloii,*  —  Where  (me, 
tiiroiiKh  some  unlawful  or  imreasonable  use 
or  sufferance,  allows  water  to  collect  upon 
his  lot,  and  by  percolation  tliri)U(;h  the  soil 
it  reaches  his  neighbor's  property  and  ren- 
ders it  less  valuable,  he  becomes  liable  to 
the  latter  for  the  damages  sustained  by  him 
on  account  thereof.  Quinn  v,  Chicago,  li.  &* 
Q.  R.  Co.,  17  //w.  &•  blttj;.  H.  Cas.  63,  63 
Iowa  510,  19  A'.   W.  Kip.  336. 

An  .action  was  brouf^ht  for  making  an  ex- 
cavation on  defendant's  land,  in  which  water 
collected  and  afterwards  broke  out  and 
injured  plaintifl's  house.  Held,  that  in 
making  the  excavation  defendant  was  bound 
to  guar«l  against  unnecessarily  injuring  the 
property  of  others.  Rau  v.  Minnesota  Val- 
ley 1\.  Co.,  13  Minn.  442  (Gil.  407). 

If  the  excavation  was  likely  to  collect 
waters,  and  when  so  collected  they  were 
likely  to  break  out,  it  was  the  duty  of  de- 
fendant, when  the  excavation  was  made,  to 
take  such  reasonable  precautions  as  it  could 
to  prevent  the  waters  so  collected  breaking 
out  and  flowing  against  plaintifl's  house. 
A'iiM  V.  Minnesota  Valley  R.  Co.,  13  Minn. 
442  (Gil.  407). 

Defendant  had  no  right  to  change  unnec- 
essarily the  channels  which  ilie  water  had 
been  accustomed  to  take,  and  if  the  excava- 
tion was  likely  to  change  such  channels,  it 
was  tlie  duty  of  defendant  to  take  such  rea- 
sonable precautions  as  it  could  to  prevent 
flaniage  being  done  to  plaintifl's  property. 
Ran  V.  Minnesota  Volley  R.  Co.,  13  Minn. 
44::  (CV/.  407). 

The  attom[)t  to  collect  a  large  body  of 
water  into  a  limited  space  surrounded  with 
a  porous  and  gravelly  soil,  without  taking 
any  adeqtiate  precaution  to  confine  it  to  tlie 
receptarle   prepared    for   it.   is   negligence, 

*  UaniaRf  by  surface  water  under  peruliar 
'  ircumstatices,   see    note,    17   Am.   &  Enu.  R. 

C\s.  71. 


and  the  person  chargeable  with  the  neg- 
ligent act  is  liable  (or  damages  resulting 
therefrom  to  adjoining  owners.  Reed  v. 
Stale,  108  N.  Y.  407.  15  A^-  E-  AV/.  735.  « 3 
A',  v.  S.  R.  81J.— Apim.vino  Pixley  v. 
Clark.  35  N.  V.  520;  Jutte  v.  Hughes,  67 
N.  Y.  267 ;  Mairs  v.  Manhattan  Real  Estate 
Assoc.  89  N.  Y.  506. 

Defendant  company  made  excavations  on 
its  right  of  way  for  tlie  purpose  of  erecting 
an  embankment  near  by,  and  the  surface 
water  collected  in  the  excavations,  and 
sometimes  overflowed  and  set  back  on 
plaintiff's  land.  Before  the  excavations  were 
made,  such  water  passed  off  without  doing 
damage.  Held,  that  plaintilT  was  entitled  to 
a  judgment  commanding  the  company  to 
fill  up  the  excavations  or  to  construct  suit- 
able drains  to  carry  off  the  water.  Deigle- 
man  v.  New  York,  L.  &*  W.  R.  Co.,  34  A'. 
Y.  S.  R.  4,iiN.  Y.  Su^p.  83. 

17.  WELLS  AND  8PBIH08. 

30.    I>rninlnK  well    or    spring.  — 

Plaintiff  filed  his  bill  against  a  company, 
and  asked  (or  an  injunction,  alleging  that 
the  company  was  proceeding  to  sequester  a 
spring  of  water  belonging  to  him,  located 
a  quarter  of  a  mile  from  the  line  of  the 
road,  without  his  cimsent,  and  had  laid 
pipes  througli  his  land  to  obtain  it,  and 
was  using  the  water.  The  judge  dismissed 
the  bill  for  want  of  equity.  Held,  that  the 
court  erred,  it  not  appearing  that  the  water 
was  indispensable  and  could  not  otherwise 
be  obtained,  and  upon  the  view  that  there 
was  prima  facie  a  case  made  for  ecpiitv 
jurisdiction  entitling  complainant  to  a  hear- 
ing. Strohecker  v.  ^llabama  &•  C.  R.  Co.,  42 
Ga.  509. 

If  the  owner  of  land  makes  an  excavation 
within  his  own  premises,  and  thereby  drains 
the  well  or  subterranean  spring  of  another, 
it  is  daninton  absijue  injuria,  and  no  action 
will  lie.  Nexv  Albany  &*  S.  R.  Co.  v.  J'./er- 
son.  14  Ind.  112.  —  Following  Acton  t'. 
niundell.  12  M.  &  W.  324- 

If.  in  consequence  of  the  excavation  made 
for  a  railroad,  the  water  of  a  well  on  an  es- 
tate adjoining  the  railroad,  but  not  crossed 
by  it,  is  drawn  oil  and  the  well  is  thereby 
rendered  dry  and  useless,  the  owner  of  such 
cst.itc  will  be  entitled  to  recover  damages 
therefor.  In  the  same  manner  as  for  land 
taken  for  the  railroad.  Parker  v.  Poston 
&*  M.  R.  Co.,  3  Cush.  (Mass.)   107.— DlS- 
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TINUUISHING  Currier  v.  Lowell,  i6  Pick. 
(Mass.)  170. 

31.  Diveriiug  water  —  Filling  up 
spring.  —  For  the  liability  for  interfering 
with  the  water  supply  from  springs  gener- 
ally, see  Robinson  v.  Nnu  York  <&-»  E.  R. 
Co., 27  Barb.  (A".  Y.)  512.  Stroheckcr  v.  Ala- 
bama (S-»  C  R.  Co. ,  42  Ga.  509.  Garwood  v. 
New  York  C.  &^  H.  R.  R.  Co.,  83  yV.  Y.  400, 
38  Aw.  Rfp.  452;  affirming  17  Hun  356. 

When  a  company,  in  the  consrruction  of 
its  road  across  a  natural  wat'  ".c'^rse,  cov- 
ers up  a  spring  from  which  .  ^ait  of  the 
supply  of  water  issues,  builds  a  large  em- 
bankment, and  by  other  rnear.s  totally 
diverts  the  water  from  the  land  o'  .son 

through  whose  land  tlie  water  .  '.tit  ally 
flowed  before  the  construction  ci  i;e  (oad, 
such  person  is  entitled  to  a  mandate  y  in- 
junction against  the  company.  Atchison, 
T.  &-  S.  F.  R.  Co.  V.  Lonj^,  46  /^an.  701,  27 
Pac:  Rep.  182. 

Plaintiffs  conveyed  land  to  a  company 
for  a  right  of  way,  with  th^  condition  that 
the  company  should  convey  tiie  water  from 
a  spring  on  the  land  to  the  south  side  of  the 
road,  so  as  to  be  accessible  for  watering 
plaintifis'  stock.  Held,  that  it  was  not  the 
spring  basin  as  it  actually  existed  when  the 
right  of  way  was  granted  that  was  to  be 
preserved,  but  the  water  which  issued  from 
it.  Chamberlain  v.  Baltimore  &-  O.  R.  Co., 
29  Am.  &>  Eng.  R.  Cas.  533,  66  Md.  518. 

In  such  case  the  spring  was  destroyed  by 
quarrying  for  the  construction  of  the  road, 
and  the  water  collected  elsewhere  and  was 
conducted  to  the  south  side.  Held,  that  if 
it  was  so  conducted  in  as  ample  quantity,  and 
in  equal  purity,  and  was  as  accessible  as  in 
the  spring  reserved  in  the  deed,  the  actual 
destruction  of  the  old  site  of  the  spring 
gave  no  cause  of  action  to  plaintiffs.  Cham- 
berlain V.  Baltimore  &>  O,  R.  Co.,  29  Am. 
&*  Eng.  R.  Cas.  533,  66  Md.  518. 

The  measure  of  damages  which  plaintiffs 
are  entitled  to  for  the  failure  to  carry  the 
water  across  the  track  is  not  the  difference 
in  value  of  the  farm  with  and  without  the 
spring,  but  the  loss  which  plaintiffs  suffered 
by  failing  to  have  the  water  for  their  stock. 
Chamberlain  v.  Baltimore  &^  O.  R.  Co.,  29 
Am.  &^  Eng.  R.  Cas.  533,  66  Md.  518. 

A  company  cannot  be  restrained  from 
constructing  on  its  own  land  an  embank- 
ment which  is  necessary  In  constructing  its 
road,  because  such  embankment  has  al- 
ready slipped  on  plaintiff's  land,  and  is  lia- 


ble 10  slip  further  and  ruin  a  spring,  where 
it  appears  that  the  damages  can  easily  be 
estimated,  and  the  company  is  pecuniarily 
able  to  respond  in  damages.  Rider  v.  New 
York,  W.  S.  &*  B.  R.  Co.,  65  How.  Pr. 
{N.  Y.)  419. 


WAY  BILLS. 

Admissibility  and  effect  of,  as  evidence,  see 

EVIUKNCK,  iiUli, 

Liability  of  carrier  where  wrong  address  is 
entered  on,  see  Carriage  of  Mercha.n- 

DISE,    193. 

When  contract  of  through  shipment  may  be 
imnlied  from,  see  Carriage  of  Merchan- 
Dis..,  005,  tfOO. 


WEATHER. 

State  of,  when  a  question  for  experts,  see 
Witnesses,  137. 


WEIOHINQ  MACHINES. 
At  stations,  see  Stations,  27. 


WEIGHT. 

Of  baggage,  limit  of,  see  Baggage,  46. 

—  circumstantial   evidence,   see    Employes, 

Injuries  to,  022. 

—  conflicting  evidence  a  question  of  fact,  see 

Trial,  105. 

—  evidence,  erroneous  instructions  on,  see 

Api'eai.  and  Error,  42. 

generally,  see  Evidence,  264-200. 

in  actions  for  causing  death,  see  Death 

BY  Wrongfli.  Aci',  253-270. 

damages  caused  by  fire,  see 

Fires,  24.3-250. 

setting  aside  verdict  against,  see  Emi- 
nent Domain,  830. 

verdict  against,  when  ground  for  new 

trial,  see  New  Trial,  20-24. 

—  expert  testimony,  see  Witnesses,  195- 

198. 
'-  live  stock,  opinions  of  farmers  as  to,  see 

WlTNK.  SSKS,    1  0.3. 

—  positive  and  negative  tzstimony,  see  Evi- 

dence, 201. 


WEIGHT   OF  EVIDENCE. 

Harmless  instructions  on,  see  Appeal  and 

Error,  76. 
How  far  reviewable  on  appeal,  see  Appeal 

AND  Error,  118,  110. 
When  question  for  jury,  see  Contributory 

Negligence,  95. 


lessees. 
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WELLS. 
Digging,  on  right  of  way,  sec  Right  of  Way, 
17. 

Near  track,  injuries  to  animals  caused  by, 

see  Animals,  Injuries  to,  76. 
See  also  Waters  and  Watercourses,  30, 31. 


WESTERN  &  ATLANTIC  R.  CO.* 

1.  Powers  of  superintendent  — 
Settlement   of  claims.  —  Ga.   Act   of 

1851-52  provides  that  the  superintendent  of 
the  road  shall  have  power,  with  the  ap- 
proval of  the  governor,  to  settle  all  claims 
against  the  road,  and  should  any  dispute 
arise  which  cannot  be  amicably  adjusted, 
the  claimant  shall  be  authorized  to  bring 
suit  in  any  of  the  superior  courts  of  the 
several  counties  of  the  state  through  which 
the  road  passes,  against  the  superintendent 
ill  his  official  character.  Held,  that  the  re- 
jection of  a  claim  by  the  late  chief  engineer 
did  not,  under  this  act,  entitle  the  party  to 
sue  the  superintendent.  Mason  v.  Cooper, 
19  Ga.  543. 

While  the  road  was  operated  by  a  super- 
intendent, he  had  no  power,  under  Ga.  Code, 
§971,  to  make  contracts  for  machinery, 
cars,  materials,  etc.,  involving  more  than 
S3000,  without  the  written  approval  of  the 
governor.  Tappan  v.  Western &=  A.  R.  Co., 
62  Ga.  198. 

3.  Suits  a{;ainst  the  road.— Ga.  Act 
of  March  5,  1856,  entitled  "An  act  to  define 
the  liabilities  of  the  several  railroad  com- 
panies of  this  state,  for  injury  to  persons  or 
property,  to  prescribe  in  what  counties 
they  may  be  sued,  and  how  served  with 
process,"  does  not  apply  to  the  Western 
and  Atlantic  railroad.  Walker  v.  S^ullock, 
23  Ga.  436. 

By  Ga.  Act  of  April  18,  1863,  all  suits 
then  pending,  and  brought  after  the  adop- 
tion of  the  code,  against  the  above  road 
for  damages  caused  by  running  of  the  cars 
stand  upon  the  same  footing  as  suits 
against  other  railroad  companies  for  such 
damages,  and  this  even  though  the  dam- 
age for  which  the  suits  are  brought  was 
received  before  the  adoption  of  the  code. 
Lewis  V.  Turner,  40  Ga.  416. 

Under  Ga.  Act.  of  1870,  the  company  is 
only  liable  to  be  sued,  as  a  corporation,  for 
damages  sustained  on  the  line  of  its  road. 


Gallo7oay\.  Western  &^  A.  R.Co„i7  (?<?.  512. 
—Explained  in  Brunswick  &  W.  R.  Co.  7'. 
Clem,  80  Ga.  534,  7  S.  E.  Rep.  84. 

3.  Auditing;  accounts  of  oflu-ers 
and  agents— Powers  of  coniptrollor- 
geiieral.— On  the  abolition  of  the  ofliccrs 
of  the  railroad,  the  comptroller  general  be- 
came the  proper  custodian  of  tiie  books  and 
records  of  tlie  road,  and  the  duty  of  causing 
the  true  amount  due  by  defaulting  officers 
of  the  road  to  be  ascertained  devolved 
upon  him.    Scofield\.  Pcrkerson,  46  Ga.  325. 

The  legislature  has  authority  to  appoint, 
by  resolution,  a  committee  of  its  own  body 
as  ministerial  agents  to  audit  and  state  the 
accounts  of  the  officers  and  agents  of  the, 
railroad.  Where  such  statement  shows  an 
officer  or  agent  in  default,  and  is  trans- 
mitted by  the  committee  to  the  comptroller- 
general,  and  he  thereupon  issues  executions 
against  the  defaulting  officer  and  his  sure- 
ties, the  court  will  presume  that  he  satis- 
fied himself  of  the  correctness  of  the  com- 
mittee's report  by  inspection  of  the  books 
and  accounts  of  the  railroad,  and  adopted  it 
as  his  own.   Scofield  v.  Perkerson,  46  Ga.  325. 

4.  Kxeoutions  against  defaulting 
officers.  —  The  court  will  not  enjoin  an 
execution  issued  by  the  comptroller-gen- 
eral against  a  defaulting  officer  of  the  rail- 
road on  the  ground  that  there  is  a  suit 
pending,  at  the  instance  of  the  state,  against 
such  officer  and  his  securities,  or  on  the 
ground  that  the  .  nount  for  which  he  is  a 
defaulter  was  fra  .dulently  used  and  em- 
bezzled by  him.  Scofield  v.  Perkerson,  46 
Ga.  325. 

The  issuing  of  executions  by  the  comp- 
troller-general against  defaulting  agents  of 
the  railroad  is  a  matter  which  is  exclusively 
within  the  control  of  the  executive  depart- 
ment, and  the  courts  will  not  interfere  or 
prescribe  the  kind  of  evidence  which  shall 
be  necessary  to  authorize  it  to  issue  such 
executions.    Scofield  v.  Perkerson,  46  Ga,  350. 


*  The  road  belongs  to  the  state  of  Georgia, 
and  has  been  operated  by  a  superintendent  or 
lessees. 


WESTERN  PENNSTLVANIA  R.  CO. 

1.  X^ectnicnt  for  lands  of.  —  Land 
taken  by  the  commonwealth  for  the  main 
line  of  its  canal  became  vested  in  fee  simple 
in  it.  Western  Pa.  R.  Co,  v.  Childs,  3 
Ptttsb.  (Pa.)  168. 

In  ejectment,  land  covered  originally  by 
the  slopes  and  embankments  of  the  canal, 
as  well  as  any  portion  beyond  it  necessarily 
occupied  by  the  oidinaiy  accretions,  maybe 
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recovered  by  the  above  company  to  the  ex- 
tent of  its  ownership,  and  it  cannot  be 
estopped  from  doing  so  by  the  unauthorized 
acts  of  its  agents  in  allowing  parties  to  take 
and  hold  possession  of  the  land.  Western 
Pa.  R.  Co.  V.  Chtlds,  3  Ptttsb.  (Pa.)  168. 


WEST  VIRGINIA. 

Constitutionality  of  tax  laws  of,  see  Taxa- 
tion, 51. 

Contributory  negligence  need  not  be  nega- 
tived in,  see  Firks,  Wtii. 

Deductions  for  benefits  under  condemnation 
laws  of,  see  EMi::ENr  Domain,  757. 

Liability  of  company  to  laborers  employed 
*  by  contractors  in,  see  Construction  ok 
Railways,  OO. 

Local  assessment  upon  steam  railways  in, 
for  repairs,  paving,  etc.,  see  Streets  and 

H  ion  WAYS,  aim. 

Plaintiffs  pleadJngs  need  not  negative  con- 
tributory negligence  in,  see  Contribu- 
tory Negligence,  (18. 

Statutory  duty  to  fence  in,  see  Fences,  34. 


WHARVES  ANB  PIERS. 

Delivery  of  goods  on,  see  Carriage  of  Mer- 
chandise, 217. 
sufficiency  of,  see  Carriage  of 

Merchandise,  OJJ. 
For  ferry  purposes,  see  Ferries,  13. 
License  to  erect,  see  License,  7. 
Reservation  of  right  of  access  to,  see  Deeds, 

45. 
Right  to  condemn  for  railway  purposes,  see 

Eminem'  Domain,  125. 
Sufficiency  of  delivery  at,  see  Carriage  of 

Merchandisk,  253. 
Taking  land  for,  when  deemed  a  public  use, 

see  Eminent  Domain,  180. 
When    exempt  from   taxes,  see  Taxation, 

170. 
—  subject  to  taxation,  see  Taxation,  88. 

I.  ICtijrht  to  erect  wharves,  gener- 

ully. — A  riparian  owner  may  build  a  dock 
to  navigable  water,  though  it  extends  beyond 
the  (lock  line  as  fixed  by  a  city.  Vates  v. 
Mihoanlye,  10  Wall.  {U.  S.)  497. — Quoted 
IN  Chicaso,  R.  I.  &  P.  R.  Co.  w.  Joliet,  79 
111.  25 ;  Riimsey  v.  New  York  &  N.  E.  R. 
Co.,  133  N.  Y.  79. 

A  pier  erected  in  the  navigable  water  of 
a  river  for  the  sole  use  of  the  riparian  owner 
as  part  of  a  boom  for  saw-logs,  and  without 
license  or  authority  of  any  kind  for  its  erec- 
tion except  such  as  may  arise  from  his 
ownersliip  of  the  adjacent  shore,  is  an  un- 


lawful structure,  and  the  owner  is  liable  for 
the  sinking  of  a  barge  run  against  it  in  the 
night.  At  lee  v.  Northwestern  Union  Packet 
Co.,  21  Wall.  (U.S.)  389, 

Such  structures  differ  very  materially  from 
wharves,  piers,  and  other  structures  of  like 
character,  made  to  facilitjite  and  aid  naviga- 
tion, and  generally  regulated  by  city  or  town 
ordinances,  or  by  statutes  of  the  state,  or 
other  competent  authority.  They  also  have 
a  very  different  standing  in  the  courts  from 
piers  built  for  railroad  bridges  across  navi- 
gable streams,  which  are  authorized  by  acts 
of  Congress  or  statutes  of  the  states.  ^Itlce 
v.  Northwestern  Union  Packet  Co.,  21  Wall. 
(U.S.)  389. 

The  public  authorities  have  the  right,  in 
Iowa,  to  build  wharves  and  levees  on  the 
banks  of  the  Mississippi  below  high  water, 
and  to  make  other  improvements  thereon 
necessary  to  navigation  or  public  passage  by 
railways  and  otherwise,  without  the  consent 
of  the  adjacent  proprietor,  and  without 
making  compensation  to  him.  Barney  v. 
Keokuk,  94  U.  S.  324. 

Under  the  charter  of  defendant  company 
and  the  consent  of  the  city  of  Chicago  to 
enter  its  limits,  tiie  company  had  the  right 
to  erect  piers  and  breakwaters,  and  to  fill  in 
the  shallow  waters  of  Lake  Michigan  within 
the  city  limits,  and  to  use  the  ground  thus 
made  for  its  roadbed  and  other  purposes, 
provided  such  piers  and  breakwaters  did 
not  interrupt  the  navigation  of  the  lake. 
Illinois  V.  Illinois  C.  R.  Co.,  l^  Fed.  Rep. 
730;  modified  and  affirmed  in  146  U.  S.  387, 
13  Sup.  Ct.  Rep.  no. 

The  right  of  the  legislature  to  grant  to 
corporations  or  individuals  the  privilege  of 
making  and  maintaining  wharves  is  well 
settled,  and  it  is  permissible  to  grant  the 
right  to  a  riparian  owner.  Such  grant  is 
not  a  donation  of  public  revenues  to  a  private 
purpose,  but  is  the  control  by  the  legislature 
of  a  public  servitude.  New  Orleans  v.  A'e-u) 
Orleans,  M.  &•  C.  R.  Co.,  27  La.  Ann.  414. 

The  authority  of  the  general  assembly  to 
grant  to  corporations  the  right  to  make  and 
maintain  wharves  has  long  been  settled,  as 
well  as  the  authority  of  the  corporations 
and  lessees  from  them  to  build  wharves 
with  inclines  or  aprons.  DcGrtiy  v.  Aiken, 
43  La.  Ann.  798,  9  So.  Rep.  747, 

The  proprietor  of  a  wharf  in  a  harbor 
was  authorized  by  an  act  of  the  legislature 
to  extend  the  same  into  the  channel  to  the 
line  of  the  harbor;  but  before  any  extension 
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thereof,  in  pursuance  of  such  act,  the  legis- 
lature incorporated  a  company  having  au- 
thority to  locate  and  construct  a  railroad 
across  and  over  the  flats  between  such 
wharf  and  the  line  of  the  harbor.  Held, 
that  the  act  authorizing  such  extension 
operated  as  a  grant  to  the  proprietor  of  the 
wharf,  and  was  not  a  mere  license,  revoca- 
ble at  the  pleasure  of  the  legislature,  and 
revoked  by  the  act  incorporating  the  com- 
pany. Fitchburg  K.  Co.  v.  Boston  &*  M.  R. 
Co.,  3  Cush.  {Mass.)  58. 

A  company,  after  locating  its  road  over  a 
wharf  more  than  sixty  feet,  and  filing  the 
location  with  the  county  commissioners, 
agreed  with  the  owners  of  the  wharf  to  ex- 
tend the  road  sixty  feet  on  and  over  the 
same  before  a  certain  day,  and  the  owners, 
in  consideration  thereof,  agreed  not  to  de- 
mand any  damages  for  such  extension. 
The  road  was  made  according  to  the  loca- 
tion that  was  filed  previous  to  such  agree- 
ment. Held,  that  this  was  not  an  agreement 
of  tlie  corporation  not  to  extend  it'  road 
more  than  sixty  feet  over  the  wharf,  and 
that  the  owners  of  the  wharf  were  not 
thereby  entitled  to  apply,  after  three  years 
from  the  filing  of  the  location,  for  an  esti- 
mate of  the  damages  caused  by  an  extension 
of  tlie  road  more  than  sixty  feet  over  the 
wharf.  Charlestown  Branch  R.  Co.  v. 
Middlesex  County  Com'rs,  7  Mctc.  {Mass.)  78. 

Owners  of  land  bordering  on  the  waters 
of  Lake  Cham  plain  have  no  title  to  the 
soil  beyond  low-water  mark,  nor  right  ap- 
purtenant, but  only  a  statutory  right  to 
build  wharves  and  storehouses  into  the  lake 
in  front  of  their  land.  Therefore,  if  land  is 
made  by  a  stranger  by  filling  in  earth  in  front 
of  their  land,  from  low-water  mark  into  the 
lake,  and  wharves  and  docks  are  built 
thereon,  they  cannot  maintain  ejectment 
therefor.  Austin  v.  Rutland  R.  Co.,  45  Vt. 
215,  2  /bit.  Ry.  Rep.  46. 

A  riparian  owner  upon  navigable  water, 
whether  or  not  he  own  the  soil  usque  ad 
medium  filum  aqua:,  has  a  right,  unless  pro- 
hibited by  local  law,  to  construct  in  shoal 
water,  in  front  of  his  land,  proper  wharves 
or  piers  in  aid  of  navigation,  and  at  his 
peril  of  obstructing  navigation,  through  the 
water  far  enough  to  reach  actually  navigable 
water.  Diedrich  v.  Northwestern  Union 
R.  Co.,  42  Wis.  248,  15  Am.  Ry.  Rep.  9. 

2.  Leases  of  wliarf  property.  — 
Where  the  owner  of  a  wharf  makes  a  siding 
on  his  land,  connecting  a  railway  with  a 


wharf  part  of  which  is  in  the  occupation  of 
tenants,  and  by  reason  of  the  company's 
wrongfully  and  permanently  obstructing 
access  to  such  wharf  by  means  of  its  rail- 
way the  tenants  remove  to  another  wharf, 
the  owner  is  entitled  as  reversioner  to  main- 
tain an  action.  Bell  v.  Midland  R.  Co.,  10 
C.  B.  N.  S.  287,  7j»r.  N.  S.  1200,  30  L.  J. 
C.  P.  273,  9  W.  R.  612,4  Z.  T.  293." 

Where  the  directors  of  a  company  le"!" 
land  with  the  privilege  of  using  docks,  1 
agree  to  pay  rent  and  royalties  to  the  owi.jr, 
and  enter  into  other  conditions  which  sub- 
sequently appear  to  be  unreasonable  and 
impolitic,  such  conditions  cannot  on  that 
account  be  treated  as  ultra  vires  of  the 
directors.  Taff  Vale  R.  Co.  v.  Macnabb,  L. 
R.  6  H.  L.  Cas.  169,  42  L.  /.  Q.  B.  153,  22 
W.  R.  65. 

A  condition  entered  into  by  a  company 
leasing  docks  to  pay  shipping  dues,  not  only 
for  goods  actually  brought  and  shipped  at 
such  docks,  but  for  goods  carried  by  the 
railway  to  be  shipped  at  other  docks,  is  not 
in  rest.aint  of  trade.  Taff  Vale  R.  Co.  v. 
Macnabb,  L.  R.  6  H.  L.  Cas.  169,  42  L.  J. 
Q.  B.  1 53,  22  W.  R.  65. 

Where  a  wharf  has  been  leased  "  with  all 
the  privileges  thereto  belonging,"  a  vessel 
attached  to  the  wharf  by  the  usual  fasten- 
ings cannot  be  distrained  upon  for  rent. 
Sanderson  v.  Kingston  Marine  R.  Co.,  3  [/. 
C.  Q.  B.  168.  Sanderson  v.  Kingston  Marine 
R.  Co.,  4  U.  C.  Q.  B.  340. 

3.  Kiglit.s  of  wharfingers,  gener- 
ally.— The  owner  of  wharves  in  front  of 
which  a  railroad  is  located  according  to  law 
cannot  recover  of  the  railroad  company,  as 
damages,  under  Mass.  Rev.  St.  ch.  39,  g  56, 
the  anticipated  depreciation  of  the  wharf 
property  because  the  access  thereto  is  made 
dangerous  and  inconvenient.  Boston  &> 
W.  R.  Co.  V.  Old  Colony  R.  Co.,  12  Cush. 
{Mass.)  605. 

Certiorari  was  brought  to  set  aside  a  res- 
olution of  the  common  council  of  a  city 
declaring  the  wharves  constructed  at  the 
end  of  and  over  the  streets  of  the  city  free 
to  public  use  though  in  the  possession  of 
private  parties,  and  authorizing  the  street 
commissioners  to  remove  all  obstructions 
therefrom.  Held,  that  as  it  appeared  by 
defendant's  own  showing  that  the  city  was 
not  in  the  exclusive  possession  of  the  streets 
and  of  the  docks,  wharves,  and  piers  from 
which  obstruction  was  sought  to  be  re- 
moved, and  that  plaintiff  was  in  possession, 
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claiming  right  to  the  same  as  private  prop- 
erty, and  that  the  enforcement  of  the  reso- 
lution might  involve  questions  of  right  and 
title  between  the  parties,  and  the  nature 
and  extent  of  easements  and  of  alleged 
dedications  made  to  the  public,  the  party 
complained  of  was  entitled  to  notice,  and  to 
have  his  rights  determined  by  process  of 
law.  State  {^Jersey  Co.,  Pros.)  v.  Mayor,  etc., 
of  l-rsey  City.  ^^  N.J.  L.  2,1. 

4.  Liability  as  regards  safety,  re- 
pairs,etc. — Aninclineorapronofawharf  is 
not  a  safe  place  to  walk  upon  on  a  dark  night 
after  a  rain,  and  those  who  venture  thereon 
without  the  least  necessity,  at  such  times, 
and  when  it  is  made  slippery  by  rain,  assume 
risks  precluding  them  from  recovering  dam- 
ages. DeGrny  v.  Aiken,  43  La.  Ann.  798,  9 
So.  Rep.  747. 

A  company  owning  a  wharf  where  foreign 
vessels  land  and  discharge  freight  is  liable  to 
customs  officers  who  are  required  to  visit  the 
wharf  in  the  performance  of  their  duties  for 
personal  injuries  received  because  of  the  un- 
safe condition  of  the  wharf.  Loiv  v.  Grand 
Trunk  R.  Co.,  72  Me.  313,  39  Am.  Rep.  331. 

Appellant  was  the  owner  of  a  pier  used 
for  the  accommodation  of  those  engaged  in 
traffic  with  it.  The  ground  abutting  upon 
the  pier  also  belonged  to  appellant,  and 
tracks  were  constructed  thereon  for  the  run- 
ning of  cars  and  engines,  for  the  purpose  of 
conveying  articles  of  merchandise  to  and 
from  the  pier,  and  from  other  piers  and 
wharves  adjacent  thereto.  There  was  also  a 
trestle,  with  tracks  on  it,  and  a  gangway,  on 
the  side  of  which  persons  walked.  At  the 
end  toward  the  pier  the  ascent  to  and  de- 
scent from  this  trestle  was  by  a  stairway ;  in 
descending  this  stairway  appellee,  who  was 
a  steward  upon  a  vessel  lying  at  the  pier  by 
permission  of  appellant,  was  injured  by  a 
fall  occasioned  by  the  broken  condition  of 
the  steps.  Held,  that  a  right  of  transit  to  and 
from  the  pier  was  implied  in  the  arrange- 
ment between  the  two  companies,  and  that, 
in  the  absence  of  proof  that  a  particular  way 
had  been  constructed  and  designated  lor 
the  purpose  of  ingress  and  egress,  persons 
could  use  any  way  not  prohibited  by  de- 
fendant. Baltimore  &*  0.  R.  Co.  v.  Rose,  27 
Am,  &*  Eng.  R.  Cas.  125,  65  Md.  485,  4  Atl. 
Rep.  899.— Quoting  Sweeny  v.  Old  Colony 
&  N.  R.  Co.,  10  Allen  (Mass.)  373;  Corby  v. 
Hi'l,  4  C.  B.  N.  S.  556. 

The  owner  of  a  wharf  is  not  liable  for  in- 
juries sustained  by  an  employe  of  the  lessee 


in  consequence  of  the  breaking  of  a  rotten 
plank,  unless  it  appear  that  such  owner 
knew,  or  by  reasonable  care  and  diligence 
could  have  known,  the  unsafe  condition  of 
the  wharf  when  he  leased  it.  State  v.  Boyce, 
73  Md.  469,  21  Atl.  Rep.  322. 

A  city  in  possession  of  a  public  wharf, 
exercising  exclusive  supervision  and  control 
over  it  and  rceiving  tolls  for  its  use,  is 
bound  to  keep  it  in  proper  condition  for 
use.     Pittsburgh  v.  Grier,  22  Pa.  St.  54. 

Where  plaintiff's  horse  and  cart  fell  from 
defendant's  wharf  by  reason,  as  alleged,  of 
defendant's  negligence  in  not  keeping  a  ca[)- 
log  on  the  wharf,  it  is  competent  for  defend- 
ant to  show  that  a  cap-log  would  interfere 
with  its  business  in  loading  v  -els.  P/iila- 
del/) ilia  &^  R.  R.  Co.  v.  Ervia,  89  Pa.  St.  71. 

The  non-compliance  with  a  city  ordinance 
requiring  the  owners  of  wharves  to  main- 
tain i-ap-logs  thereon  does  not  render  such 
wharf  owners  liable  to  one  injured  thereby. 
Philadelphia  &•  R.  R.  Co.  v.  Erviti,  89  Pa. 
St.  71. 

Plaintiffs  obtained  a  license  from  a  city  to 
use  a  wharf  upon  the  payment  of  wharfage. 
Subsequently  the  city  authorized  a  railroad 
company  to  build  tracks  along  the  wharf, 
and  afterwards  to  widen  them,  and  in  Ihe 
wideningcertain  posts  used  for  mooring  were 
removed  from  the  wharf  and  a  pile  of  debris 
deposited  thereon.  Plaintiffs  notified  the 
city  to  replace  the  posts  and  to  remove  the 
debris,  which  it  neglected  to  do,  and  upon  a 
sudden  rise  in  the  river  certain  rafts  belong- 
ing to  plaintiffs  were  carried  away  and  lost, 
by  reason  of  said  dibris  and  the  absence  of 
the  posts.  Held:  (i)  that,  as  between  plain- 
tiffs and  the  city,  the  latter  was  responsible 
for  its  negligence  ;  whatever  plaintiffs'  rem- 
edy might  be  against  the  railroad  company, 
it  did  not  affect  the  city's  liability;  (2)  tli;it 
plaintiffs  were  not  guilty  of  contributory 
negligence,  although  they  may  have  had 
equal  opportunity  with  the  city  of  knowing 
the  danger;  (3)  that  plaintiffs' occupancy  of 
the  wharf  under  a  license  from  the  city  did 
not  relieve  the  city  from  its  duty  to  keep 
the  wharf  in  repair.  Allegheny  v.  Campbell, 
107  Pa.  St.  530.— Distinguishing  Weir  v. 
Allegheny  County,  95  Pa.  St.  415. 

O.  Bights  of  persons  using  wharves. 
— A  railroad  was  authorized  to  build  a  wharf 
in  the  city  of  New  Orleans,  for  the  accom- 
modation of  vessels  doing  business  with  the 
road,  but  after  it  was  built  vessels  not  doing 
business  with  the  road  were  permitted  to  use 
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it.  HeM,  that  a  lessee  of  the  public  wharves 
owned  by  the  city  could  not  enjoin  the  use 
of  the  railroad  wharf  by  vessels  not  doing 
business  with  the  road.  Whether  the  rail- 
road exceeded  its  chartered  powers  could 
not  be  inquired  into  at  the  suit  of  an  indi- 
vidual. Ne:t/  Orleans,  M.  &*  T.  R.  Co.  v. 
KlLrman.  )  Am.  &*  Eng.  li,  Cas.  144,  105 
U.  S.  166. 

Where  a  company  operates  both  a  rail- 
road and  steamers,  and  maintains  a  wharf  in 
public,  navigable  waters  as  a  connection 
between  its  railroad  and  steamers,  a  steam- 
boat company  not  a  rival  to  the  railroad 
business  is  entitled  to  use  the  wharf  in 
receiving  and  discharging  passengers  and 
freiglit,  upon  paying  a  reasonable  compen- 
sation. Oregon  S.  L,  iSn"  U.  N.  R.  Co.  v. 
Ihvaco  R.  li*  A'.  Co.,  50  Am,  fi-  Eng.  R. 
Cas.  554.  51  Eet/.  Rep.  611. 

In  such  case  it  is  no  excuse  that  the  vharf 
is  too  small  to  accommodate  the  steamers. 
The  company  being  a  common  carrier  must 
provide  necessary  facilities  for  the  transac- 
tion of  business  with  it.  Oregon  S.  L.  &^ 
U.  N.  R.  Co.  V.  Ihvaco  R.  <S-  N.  Co.,  Jo 
Am.  <S~>  Eng.  R.  Cas.  554,  51  Fed.  Rep.  611. 
—Following  Covington  Stock-Yards  Co. 
i^.  Keith,  135  U.  S.  128,  11  Sup.  Ct.  Rep.  461. 
Referring  to  Indian  River  Steamboat  Co. 
V.  East  Coast  Transp.  Co.,  28  Fla.  387,  10 
So.  Rep.  480. 

Equity  will  not  interfere  by  mandatory 
injunction  in  the  allotment  of  wharves  owned 
by  a  railroad,  used  in  reshipping  coal  from 
its  trains  to  vessels  of  others,  to  direct  to 
whom  ihey  sliall  be  allotted,  or  to  continue 
certain  shippers  in  their  use  on  the  ground 
that  they  have  enjoyed  the  privilege  for 
tiiany  years,  and  are  large  shippers.  Audcn- 
rkd  V.  Philadelphia  &>  R.  R.  Co.,  68  Pa.  Sf. 
370,  I  Am.  Ry.  Rep.  515.  -Quoted  in  Mes- 
senger 7'.  Pennsylvania  R.  Co.,  37  N.  J.  L. 
531 ;  Scoheld  V.  Lake  Shore  &  M.  S.  R,  Co., 
-I  Am.  &  Eng.  R.  Cas.  612,  43  Ohio  St.  571, 
54  .'Vm.  Rep.  846.  Reviewed  in  Loughlin 
V.  Atlantic  &  O.  R.  Co.,  15  Phila.  (Pa.)  241. 


WHIPPING  STRAPS. 

Duty  to  employes  as  regards,  see  EMPLOvfis, 
Injuries  to,  58,  5J>. 


WHISTLE. 

Duty  to  sound,  where  animals  are  discovered 
on  track,  see  Animals,  Injuries  to,  05. 


Use  of,  before  reaching  sig^nal  post,  when 
negligence,  see  Crossings,  Injuries  to 
Persons,  etc.,  at,  143. 


WIDOW. 

Instructions  as  to  damages  to,  for  death  of 

husband,  see  Death  by  Wrongful  Act, 

323,  345. 
Right  of  action   of,  for   causing  death  of 

husband,  see  Death  by  Wrongful  Act, 

48,  00. 
injury  to  homestead    caused 

by  fire,  see  Fires,  152. 


WIDTH. 
Of  land  grant,  see  Land  Grants,  76,  85. 

—  right  of  way,  evidence  of,  see  Fires,  216* 

—  street  crossing  over  railway,  see  Cross.- 

iNG  OF  Streets  and  Highways,  67. 

crossings,    fee    Crossing   of  Streets 

and  Highways,  17. 

—  strip  conveyed  for  right  of  way,  descrip- 

tion of,  see  Eminent  Domain,  202. 
taken,  statutes  regulating,  see  Emi- 
nent Domain,  61. 


WIFE. 

Excessive  damages  for  injuries  to,  see  New 
Trial,  3.3. 

in  actions  for  death  of,  see  Death  by 

Wrongful  Act,  432. 

Injury  to,  by  negligence  of  husband's  fellow- 
servants,  see  FkI  LOW-SERVANTS,  55. 

Measure  of  damages  to,  for  loss  of  husband, 

see  Death  by  Wrongful  Act,  303-398. 
husband,  for  death  of,  see  Death 

BY  Wrongful  Act,  309-402. 
Negligence  of  husband,  when  imputed  to,  see 

Crossings,  Injuries  to  Persons,  etc.,  at, 

217;  Imputed  Negligence,  26. 
Of  plaintiff,  measure  of  damages  for  injuries 

to,  see  Damages,  69. 
Services  of  deceased,  proof  of,  on  question  of 

damages,  see  Death  by  Wrongful  Act, 

281. 

See  also  Husband  and  Wife. 


WILD  TRAINS. 
Duty  to   protect   employes   from,  see 
PLOYfis,  Injuries  to,  164. 


Em- 


wilful. 

Torts  of  agents,  liability  of  principal  for,  see 
Agency,  79-82. 


WILFUL  ACTS. 
Allegation  of,  when  excuses  negativing  of 
contributory  negligence,  see  Contribu- 
tory Negligence,  70. 
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Exemplary  damages  in  cases  of,  see  Car- 
riage OF  Passengers,  038. 

Inflicting  injuries  on  children,  liability  of 
company  for,  see  Chii.uren,  Injuries  to, 
»5. 

Limitation  of  liability  for,  see  Carriage  of 
Live  Stock,  67  ;  Carriage  of  Passen- 
gers, 334. 

Of  employes,  protection  of  passengers 
against,    see    Carriage    of  Passengers, 

30i-:jia. 

—  servants,  exemplary  damages  for,  see 
Damacks,  31,  32. 

liability  cannot  be  limited  as  against, 

see  Baggage,  102. 

—  for,  see  Animals,  Injuries  to,  37. 

Showing  wilful  or  malicious  killing,  see 
Death  by  Wrongful  Act,  208. 

Wanton  and  malicious  assaults,  see  As- 
sault, 4. 


WILFUL  MISCONDUCT. 

Evidence  to  show,  see  Carriage  of  Passen- 
gers, 5«2,  573. 

Liability  to  trespassers  for,  see  Trespassers 
Injuries  to,  29. 

Of  carriers,  passenger's  contributory  negli- 
gence will  not  excuse,  see  Carriage  of 
Passengers,  347. 

—  defendant,  when  excuses  plaintiff's  negli- 
gence, see  Contributory  Negligence, 
50. 


WILFUL  NEOLIQENGE. 

Averment  of,  see  Death  by  Wrongful  Act, 

148. 
Burden  of  proof  as  to,  see  Animals,  Injuries 

to,  4»0. 
Company  liable  for,  notwithstanding  plain- 
tiff's contributory  negligence,  see  Death 

HV  Wrongful  Act,  180. 
Competency  of  evidence  as  to,  see  Evidence, 

72. 
Exemplary  damages  for,  see  Damages,  28. 
Limitation  of  liability  for,  see  Limitation  of 

Liability,  2J). 
to  cases  of,  see  Carriage  of  Live 

Stock,  78. 
Of  company,  sufficiency  of  evidence  of,  see 

Employes,  Injuries  to,  015. 
when  question  for  jury,  see  Employes, 

Injuries  to,  702. 

—  employe  bars  action  for  damages,  see  Em- 

ployes, Injuries  to,  335. 

—  fellow-servant,  liability  for,  see  Fellow- 

servants,  53. 

—  vice-principal,  liability  of  company  for,  see 

Fellow-servants,  82. 


Punitive  damages  not  recoverable  except  in 
cases  of,  see  Death  by  Wrongful  Act, 
420. 

When  question  of  fact,  see  Animals,  Injuries 
TO,  546. 


WILLS. 

1.  What  will  pass  iu  a  bequest  of 
"stock." — It  is  a  general  rule  tliat  a  will 
speaks  from  the  time  of  the  death  of  the 
testator.  This  rule  is  not  excepted  from  the 
case  of  a  general  bequest  of  a  particular 
description  of  property,  as  of  a  certain  num- 
ber of  shares  of  a  particular  stock.  Britn- 
dage  V.  Brundage,  6o  N.  Y.  544 ;  affirming 
I  T.&'C.  82. 

Where  a  testator  simply  bequeaths 
"  stock,"  without  specifying  the  shares  by 
definitely  describing  them  by  number  or 
otherwise,  and  dies  without  holding  any 
stock  in  a  certain  company,  the  legacy  may 
be  made  good  by  a  purchase  and  transfer  to 
the  legatee  of  any  shares  to  be  had  in  the 
market,  to  the  number  mentioned.  Brun- 
dage V.  Brundage,  60  N,  V.  544;  affirming 
\  T.&'C.  82. 

Where  a  testator  bequeaths  shares  of 
capital  stock,  as  such,  no  dividends  thereon 
declared  and  received  by  him  in  his  lifetime 
pass  to  the  legatee,  as  attached  or  as  acces- 
sory thereto.  Brundage  v.  Brundage,  60 
A^.  Y.  544 ;  affirming  i  T.  &'  C.  82.— DIS- 
TINGUISHING Clive  V.  Clive,  Kay  600  ;  Bur- 
roughs 7'.  North  Carolina  R.  Co.,  67  N.  Car. 
376.  Referring  to  Currie  v.  White,  45 
N.  Y.  822. 


WINDING  UP. 

Liability   of  directors   on,  see    Directors, 

etc.,  43. 
Of  tramway,  see  Tramways,  8. 

See  also  Dissolution,  etc. 


WINDOW. 

Of  car,  riding  with  part  of  person  projecting 
from,  see  Carriage  of  Passengers, 
484-493. 


WINONA  &  ST.  PETER  R.  CO. 

1.    Power    of   state    to    regulate 

charges.  —The  company  is  a  common  car- 
rier, and  bound  to  carry  when  called  upon 
for  that  purpose,  and  to  charge  only  a  rea- 
sonable compensation  for  the  carriage. 
There  is  nothing  in  its  charter  limiting  the 
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power  of  tlie  stute  to  regulate  its  rates  of 
charjje.  Winoha  (S-  St.  P.  A'.  Co.  v.  Blake, 
94  U.S.  i8o.— KoLLOWiNG  Munnz/.  Illinois, 
94  U.  S.  113;  Chicago,  B.  &  Q.  R.  Co.  v. 
lowii,  94  U.  S,  155;  Chicago,  M.  &  St.  P. 
R.  Co.  V.  Ackley,  94  U.  S.  179  ;  Peik  v.  Chi- 
cago &  N.  W.  R.  Co..  94  U.  S.  164.— FoL- 
i.dWKD  IN  Stone  V.  Farmers'  L.  &  T.  Co., 
23  Am.  &  Eng.  R.  Cas.  577,  116  U.  S.  307. 

Tlic  provisions  in  the  Act  of  Feb.  28, 
1S66,  thai  the  "  company  shall  be  bound  to 
carry  freight  and  passengers  upon  reason- 
able terms,"  and  in  Minn.  Const,  art.  10, 
!■  4,  that  "  all  corporations  being  common 
carriers  *  *  "•  shall  be  bound  to  carry  the 
mineral,  agricultural,  and  other  productions 
or  manufactures  on  equal  and  reasonable 
terms,"  add  nothing  to,  and  take  nothing 
from,  the  grant  as  contained  in  the  original 
charter.     Winona  &-  S/.  P.  /H.  Co.  v.  li/ai-e, 

94  r.  s.  180. 

'2.  Not  liable  for  debts  of  Transit 

K.  Co. —  Under  Minn.  Act  of  March  10, 
1862,  entitled  "  An  act  to  facilitate  the  con- 
struction of  a  railroad  from  Winona  westerly, 
by  the  way  of  St.  Peter,"  and  transferring 
to  certain  persons,  to  be  known  as  the 
Winona  and  St.  Peter  railroad  company,  all 
the  rights,  privileges,  franchises,  etc.,  of  the 
Transit  railroad  company  acquired  by  the 
state,  the  former  is  not  the  same  corpora- 
tion as  the  latter,  nor  liable  for  its  debts. 
Hi/fv.  Winona  &^  St.  P.  A\  Co.,  11  Minn. 
iSo  (Gi/.  114). —  Followed  in  Southern 
Pac.  R.  Co.  V.  Burr,  86  Cal.  279  ;  Hilbert  v. 
Winona  &  St.  P.  R.  Co.,  11  Minn.  246 
(Gil.  163). 


WIRE  FENCES. 

Sufficiency  of,  see  Fences,  77. 


WIRES. 

Right  to   stretch,  in  street,  see  Electric 
Railways,  0-15. 


WISCONSIN. 

Constitutionality  of  statutes  of,  as  to  munic- 
ipal aid  for  railways,  see  Municipal  and 
Local  Aid,  53. 

relative  to  condemnation  of  land, 

see  Eminent  Domain,  45. 

tax  laws  of,  see  Taxation,  52. 

Deductions  for  benefits  under  condemnation 
laws  of,  see  Eminent  Domain,  768. 

Examination  of  parties  before  trial  in,  see 

DiSCOVEkY,  ETC.,9. 


Federal  grants  to,  see  Land  Grants,  45» 
4«. 

Grants  by,  to  railroads,  see  Land  Grants, 
127. 

Jurisdiction  of  circuit  court  of,  see  Jurisdic- 
tion, 13. 

Liability  of  company  to  laborers  employed 
by  contractors  in,  see  Construction  of 
Railways,  07. 

License  taxes  in,  see  Taxation,  300. 

Local  assessment  upon  steam  railways  in, 
for  repairs,  paving,  etc.,  see  Streets  and 
Highways,  357. 

Occupatirn  of  streets  by  steam  roads  under 
legislative  grants  of,  see  Streets  and 
Highways,  58. 

Penalties  for  overcharges  in,  see  Charges, 
58. 

PlaintiiT's  pleadings  need  not  negative  con- 
tributory negligence  in,  see  Contributory 
Negligence,  <M). 

Review  of  town  bonding  proceedings  by 
mandamus  in,  see  Municipal  and  Local 
Aid,  455. 

Statute  of,  regulating  liability  to  servant 
for  injuries  caused  by  negligence  of  fel- 
low -  servants,  see  Fellow  -  servants, 
194. 

Taxation  in  aid  of  railways  in,  see  Munici- 
pal and  Local  Aid,  428. 

—  of  land  grants  in,  see  Taxation,  124. 


WITHDRAWAL. 

From  stockholders'  meeting,  see  Stockhold- 
ers, 13. 

Of  appeal  in  condemnation  proceedings,  see 
Eminent  Domain,  052. 

—  consent  by  city  to  use  of  streets,  see 

Streets  AND  Highways,  102-105. 

—  counts,  see  Pleading,  37. 

—  flagmen  from  crossing,  liability  for,   see 

Crossings,     Injuries   to    Persons,   etc., 

AT,  38. 

—  names  of  taxpayers  from  petition  in  aid 

of  railway,  see  Municipal  and  Local  Aid, 
89. 


WITNESSES. 

Absence  of,  as  ground  for  continuance,  see 
Trial,  21. 

Admissibility  in  evidence  of  experiments  by, 
see  Animals,  Injuries  to,  422. 

—  of  testimony  of,  at  former  trials,  see 
Death  by  Wrongful  Act,  251,  252. 

As  to  value  of  land  condemned,  examina- 
tion of,  see  Eminent  Domain,  035. 

At  former  trial,  admissibility  of  testimony  of, 
see  Evidence,  263. 
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Attempts  to  bribe,  as  evidence,  see  Evidence, 

222. 
Change    of  venue    for  convenience  of,  see 

Thial,  Hi. 
Comments  upon,  in  instructions,  see  Trial, 

141. 
Commissioners  to  assess  damages,  how  far 

bound  by  testimony  of,  see  Eminent  Do- 

MAIN,  51<>. 

Competency  of  negligent  fellow-servants  at, 
see  Fei.i.ow-skkvants,  472. 

to  testify  as  to  value  of  animal  killed, 

see  Animals,  Injuries  to,  430. 

Credibility  of,  a  question  of  fact,  see  AM* 
MALs,  Injuries  to,  5i>4. 

how  far  reviewable  on  appeal,  see  Ap- 
peal AND  Ekkor,  120. 

Discretion  of  court  to  limit  number  of,  see 
Appeal  and  Error,  22. 

Evidence  to  impeach  not  ground  for  nev7 
trial,  see  New  Trial,  9R. 

Examination  of,  by  arbitrators  in  condemna- 
tion proceedings,  see  Eminent  Domain, 
488. 

commissioners  to  assess  land  dam* 

ages,  see  Eminent  Domain,  509. 

Fees  of,  see  Eminent  Domain,  785. 

Knowledge  of,  to  qualify  them  to  give  opin- 
ion, see  Elevated  Railways,  124. 

Not  bound  to  criminate  themselves,  see  In- 
terstate Commerce,  173. 

Opinions  of,  in  elevated  railway  cases,  see 
Elevated  Railways,  115-120. 

Positive  and  negative  testimony  of,  see  Evi- 
dence, 200-200. 

Presumption  arising  from  failure  to  call,  see 
Animals,  Injuries  to,  472. 

—  from  failure  to  produce  employes  as,  see 
Evidence,  120. 
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I.  ATTENDANCE  AND  COMPENSATION. 

1.  Subpoena.— To  compel  the  attend- 
ance of  a  witness  or  a  party  whom  it  is 
sought  to  examine,  he  must  be  duly  sub- 
poenaed or  served  with  an  appointment 
eight  days  previous  to  an  examination. 
Mc Murray  v.  Grand  Trunk  R,  Co.,  3  Chan. 
Chamb.  {U.  C.)  130. 

A  subpoena  should  not  be  dated  prior  to 
the  time  at  which  the  party  taking  out  such 
subpoena  is  entitled  to  examine  the  party  or 
witness  served  with  subpoena.  McMurray 
V.  Grand  Trunk  R.  Co.,  3  Chan.  Chamb. 
{U.  C.)  130. 

Where  a  party  plaintiiT  in  a  cause  had 
been  served  with  a  subpcena  dated  before 
he  was  regularly  liable  to  examination,  a 
motion  to  commit  him  or  dismiss  his  bill 
was  refused,  but  without  costs.  McMurray 
V.  Grc::J  I'runk  R,  Co.,  3  Chan.  Chamb. 
(,U.  C.)  130. 

2.  Siibpoiiia  duces  tecum.  —  Tliat 
part  of  section  12  of  the  Interstate  Com- 
merce Act  author. zing  the  federal  courts  to 
use  their  process  to  enforce  subpanas 
issued  by  the  commission  is  not  unconsti- 
tutional as  imposing  on  judicial  tribunals 
duties  not  judicial.  Interstate  Commerce 
Commission  v.  Brimson,  1 54  U.  S.  447,  14 
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St/p.  Ct,  Rep.   1 1 25;  reversing  53  Am.  «&« 
Eni^.  R.  Cas.  i,  53  Fed.  Rep,  476,4  Int.  Com. 

/vV>.  3I5. 

N.  Y.  Code  Civ.  Pro.  ?  868,  providing 
for  the  issue  of  u  subpwna  duces  tecum  to 
tiie  president  or  other  head  of  a  corpora- 
tion, or  the  officer  thereof  in  whose  custody 
is  a  booii  or  paper  required,  only  requires 
tiie  parly  to  wiiom  the  subpcjena  is  directed 
to  produce  the  books  and  papers  in  his 
custody,  and  does  not  require  him  to  obtain 
the  custody  of  books  and  papers  not  actually 
ill  his  custody,  but  which  he  is  able  to  jjet 
into  ills  custody  in  order  to  produce  them 
in  court.     In  re  Sykes,  10  Ben.  {U.  S.)  162. 

An  officer  of  a  corporation  can  be  com- 
pelled, by  subpwnti  duces  tecum,  to  bring  its 
books  fr(}ni  its  office,  and  produce  them 
before  a  master.  Erie  R.  Co.  v.  Heath,  8 
niatchf.  {U.S.)^\i. 

The  president  and  secretary  of  a  con- 
struction company,  a  corporation,  can  be 
comiielled  by  subpcena  duces  tecum  to  pro- 
duce books  and  piipers  of  the  corporation, 
in  a  suit  in  equity  in  which  the  corporation 
is  not  a  party,  upon  the  application  of  one  of 
tlie  parties.  Werthcim  v.  Continental  K.  iS^ 
T.  Co.,  21  Blaichf.  {U.  S.)  246,  15  Fed. 
Kep.  716. 

A  mere  clerk  who  does  not  have  the 
books  of  the  corporation  in  his  possession 
or  under  his  control  cannot  be  compelled 
to  produce  the  books.  Ban/c  of  Utica  v. 
Hillard,  5  Cow.  {A\  Y.)  1 53. 

And  the  president  cannot  be  compelled 
to  produce  the  books  of  the  corporation, 
where  it  is  a  party  to  the  action,  because  a 
party  cannot  be  required  to  produce  evi- 
dence against  himself.  Bank  of  Utica  v. 
Hillard,  5  Co%v.  {N.   Y.)  419. 

Under  New  York  Code  of  Procedure,  and 
tiie  rules  of  court  heretofore  existing,  the 
practice  has  been  to  deny  applications  for 
an  order  to  compel  an  inspection  of  books 
and  papers,  where  their  production  could 
be  procured  by  a  subpwna  duces  tecum  and 
tlie  examination  as  a  witness  of  the  party 
having  their  custody,  either  before  or  on 
the  trial.  Central  Crosstffwn  R.  Co.  v. 
Twenty.third  St.  R.  Co.,  53  How.  Pr. 
KN.  K)45. 

N.  Y.  Code,  §  868,  provides  that  "the 
production  upon  a  trial  of  a  book  or  paper 
belonging  to,  or  under  the  control  of.  a 
corporation  may  be  compelled  in  like  man- 
ner as  if  it  were  in  the  hands  or  under  the 
control  of  a  natural  person."  Held,  that 
8  D.  R.  D.— 13 


this  gives  to  a  person  ample  means  of  obtain- 
ing the  proofs,  without  resorting  to  an 
order  to  compel  an  examination  of  the 
books  and  papers.  Central  Crosstown  R. 
Co.  v.  Twenty-third  St.  R.  Co.,  53  How.  Pr. 

3.  Taxatiou  of  fees*.*  — (i)  In  gen- 
eral. -\\\.  General  Cost  Act  applies  to  pro- 
ceedings to  condemn  land  under  the  Emi- 
nent Domain  Act,  and  under  it  the  court 
may,  after  the  conclusion  of  the  evidence, 
limit  the  number  of  witnesses  whose  fees 
are  to  be  taxed  against  any  party  not  less 
than  two,  as  may  appear  to  have  been  nec- 
essary. Chicago,  B.  &•  A'.  R.  Co.  v.  Boii/- 
man,  122  ///.  595,  13  Al.  E.  Rep.  814,  11 
West.  Rep.  598. 

Two  actions  were  commenced  against  a 
company  to  recover  for  injuries  to  a  wife, 
one  by  the  husband  alone  and  the  other 
by  the  husband  and  wife  jointly,  but  by 
order  of  court  they  were  tried  together  and 
resulted  in  verdicts  for  plaintiffs.  Held^ 
that  it  was  proper  to  direct  that  the  travel 
and  attendance  of  witnesses  who  attended 
in  both  cases  should  be  taxed  in  each  case 
as  if  the  cases  had  been  tried  separately. 
Taylor  v.  Vermont  Or'  M.  R.  Co.,  i  Gray 
(Mass.)  422,  n. 

The  mileage  to  be  allowed  to  witnesses  is 
according  to  the  distance  by  the  usual  and 
ordinary  route  of  traveling  by  the  common 
modes  of  conveyance.  Because  a  railroad 
has  been  built  which  is  longer  by  several 
miles  than  the  common  road  is  no  rea- 
son why  mileage  on  the  longer  (railroad) 
route  should  be  allowed.  Johnson  v.  Atlan- 
tic ^S-  N.  P.  R,  Co.,  18  Phila.  (Pa.)  656. 

The  officers  and  directors  of  a  corpora- 
tion defendant  are  not  entitled  to  costs  as 
witnesses  unless  duly  subpoenaed  as  wit- 
nesses simply.  McFarland  v.  Ligonier 
Valley  R.  Co.,i%  Phila.  (Pa.)  661. 

The  amount  due  to  each  witness  for  at- 
tendance in  a  suit  should  be  separately 
taxed  and  thus  carried  into  the  bill  of  costs 
accompanying  the  execution,  so  as  to  give 
to  the  defendant  each  item  of  costs  that  he 
is  required  to  pay.  Houston  6>»  G.  N.  R.  Co. 
V.Jones,  46  Tex.  133,  13  Am.  Ry.  Rep.  294. 

(2)  Affidavit  of  witness. — Where  the  of- 
ficers of  a  corporation,  living  without  the 
state,  attend  a  trial  of  a  suit  against  the 
company,  an  affidavit  stating  that  they  at- 
tended for  the  purpose  of  being  witnesses 

9  See  also  Receivers,  150> 
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and  cilso  statingthc  number  of  miles  traveled 
within  the  state  is  sufficient  to  authorize  a 
taxation  of  fees  and  mileage,  though  there 
is  no  statement  that  they  attended  only  as 
witnesses  and  not  as  officers,  nor  that  they 
were  deemed  ai)solutely  material  and  neces- 
sary, and  no  statement  as  to  what  was  ex- 
pected to  be  proven  by  them,  where  tliey 
were  not  called  as  witnesses  because  a 
verdict  was  directed  upon  the  plaintifT's 
evidetice.  C/ur7>fr  v.  Pittsburg,  S.  &^  L.  E. 
A'.  0>.,  26  A'.  V.  Siipp.  829,  57  A^.  Y.  S.  R. 
1 88,  74  Hun  539. 

Where  it  appears  that  the  witnesses  for 
whom  fees  and  mileage  are  charged  are 
officers  of  a  corporation,  the  affidavit  upon 
which  the  taxation  is  claimed  should  dis- 
tinctly show  not  only  that  the  witnesses 
have  attended,  but  that  the  fees  have  been 
or  wiil  be  paid.  Chccver  v.  Pittsburg,  S.  &^ 
L.  E.  R.  Co.,  26  N.  V.  Supp.  829,  57  A'.  F. 
^■.  R.  188,  74  Hun  539. 

Whenever  the  court,  by  a  refusal  of  a 
continuance  in  a  case  set  for  trial,  compels 
a  party  to  keep  his  witnesses  in  court, 
such  party  is  entitled  to  witness  fees  there- 
for as  part  of  liis  costs,  notwithstanding 
he  has  a  rule  pending  to  amend  his  state- 
ment.  Ludyv.  Philadelphia  Traction  Co., 
2  Pa.  Dist.  848. 

Utah  Comp.  Laws  1888,  §  5447,  provid- 
ing tliat  witness  fees  shall  not  be  taxed 
■  unless  the  witness  appears  before  the  clerk 
within  two  days  after  the  trial  and  claims  his 
fees,  gives  to  any  witness  who  has  appeared 
without  his  fees  and  mileage  being  paid  in 
advance  a  personal  right  to  have  his  fees 
and  mileage  taxed  in  his  favor  as  a  part  of 
the  costs  in  the  case,  provided  he  appears 
and  claims  them  within  two  days;  and  if  he 
does  not  so  appear  they  will  be  deemed  to 
have  been  waived.  Grant  v.  Union  Pac.  R. 
Co.,  6  Utah  270,  21  Pac.  Rep.  996. 

Under  section  3965,  the  party  who  has  paid 
the  fees  and  mileage  of  his  witnesses  is  en- 
titled to  have  the  same  taxed  and  included 
in  the  judgment,  and  it  is  not  necessary 
that  the  witnesses  who  have  already  been 
paid  should  appear  before  the  clerk  within 
two  days,  and  claim  their  fees  and  mileage. 
Grant  v.  Union  Pac.  R.  Co.,  6  Utah  270,  21 
Pac.  Rep.  996. 

II.  COHFETENCT. 

I.  In  General. 

4.  Means  of  knowledge.— A  person 
driving  a  team  across  a  track  and  in  front 


of  a  standing  locomotive  may  be  a  com- 
petent witness  as  to  what  frightened  t'.ie 
team  while  crossing.  Gei'eJke  v.  Grand 
Rapids  S^  I.  R.  Co.,  22  Am.  »&-  Eng.  R.  Cas. 
551,  57  Afich.  589,  24  N.   IV.  Rep.  675, 

The  owner  of  land  taken  for  a  right  of  way 
who  swears  that  he  knows  what  it  is  worth, 
having  resided  upon  and  improve'  it  for 
several  years,  is  a  competent  witness,  on  the 
question  of  its  value.  Sioux  City  &^  P.  R, 
Co.  V.  JVeinur,  20  Am.  t5^  Eng.  R.  Cas.  184, 

16  jVib.  272,  20  A'.  IV.  Rep.  349.— Follow- 
INO  liurlington  &  M.  R.  R.  Co.  v.  Schluntz, 
14  Neb.  421, 

In  an  action  for  damages  to  a  mill  by  the 
construction  of  a  railroad,  it  was  not  a  valid 
objection  to  a  witness  that  he  had  been  a 
viewer,  especially  where  he  was  instructed 
b^  the  court  that  he  must  speak  from  his 
own  knowledge  and  not  give  any  opinion 
founded  on  evidence  heard  as  a  viewer; 
nor  that  the  road  was  not  completed  when 
his  examination  was  made,  the  location  not 
having  been  changed  from  that  which  was 
then  pointed  out  in  the  presence  of  the 
parties;  nor  tliat,  in  continuation  of  his  evi- 
dence in  chief,  he  was  permitted  to  testify 
as  to  what  was  pointed  out  to  him  about 
where  the  line  was  to  run  and  the  road  to 
be  constructed,  and  how  the  premises  were 
damaged, before  he  had  been  cross-examined 
as  to  the  mode  in  which  his  opinion  was 
formed,  for  the  cross-examination  was  out 
of  time.  Dorian  v.  East  Brandywine  &•  U^. 
R.  Co.,  ^6  Pa.  St.  520. 

An  engineer  under  whose  direction  a 
trestle  was  built  is  a  competent  witness  to 
show  by  whom  it  was  built  and  for  what 
purpose.  Johns  v.  Charlotte,  C.  &•  A.  R.  Co., 
58  Am.  &^  Eng.  R.  Cas.  175,  39  So.  Car.  162, 

17  S.  E.  /vV/.  698. 

5.  To  give  testimony  of  deceased 
witnesses.— A  witness  who  can  give  the 
substance  of  what  was  testified  to  by  a 
former  witness,  since  deceased,  is  con^pe- 
tent.  It  is  not  necessary  to  give  the  precise 
language  of  the  deceased  witness.  RucJi 
v.  7ioci  Island,  97  U.  S.  693. 

Written  memoranda  of  what  was  testified 
to  by  a  witness,  since  deceased,  in  a  suit  be- 
tween the  same  parties  is  competent  evi- 
dence. Mineral  Point  R.  Co,  v.  Keep,  22 
///.  9. 

So  are  tl'e  notes  of  a  stenographer  taken 
at  the  time,  where  he  can  swear  positively 
that  they  are  correct.  Chicago,  R.  I.  &*  P- 
R.  Co.  V.  Harmon,  17  ///.  App.  640, 


m 


™  T? 


,  .m 

'  •      .  its 


WITNESSES,  0-«. 


106 


A  witness  who,  at  a  former  trial,  licard 
tiic  testimony  of  another  witness,  since  de- 
ceased, and  who  can  give  the  substance  of 
sucii  testimony  but  not  the  exact  lanj;uage,  is 
a  competent  witness  to  state  what  the  testi- 
mony of  such  deceased  witness  was,  C/i/- 
Cit^'0,  A'.  I.  &^  P.  A".  Co.  V.  Harmon,  17  ///. 
jipp.  640.— Quoting  Illinois  C.  R.  Co.  v. 
Junte,  13  111.  App.  425' 

«.  Infamy.  —  The  offense  of  wantonly 
or  maliciously  injuring  a  railroad,  or  of 
placinj;  any  obstruction  or  impediment 
thereon,  not  beiny  a  common-law  felony 
under  Ala.  Code  of  187^),  ^'  4239,  and  not 
hiivinj{  the  clemenl  dt  1  he  crimen  fiUsi,  u 
witness's  complicity  with  and  conviriiDn  of 
tile  same  oli use  does  not  render  him  in- 
competent to  testify  at  the  trial  of  a  defend- 
ant indicted  tiierefor,  but  uierely  affects  his 
credibility.     Clifton  v.  ^latc,  73  ^l^'t-  473- 

A  conviction  of  the  offense  of  maliciously 
obstructing  the  passing  of  cars  does  not 
render  the  convict  an  incompetent  witness. 
Com.  V.  Dame,  8  Lush.  (Mass.)  384.— Fol- 
lowing United  States  v.  Brockius,  3  Wash. 

(U.S.)  99. 

The  rejection,  on  the  ground  of  infamy.of 
a  witness  who  was  afterwards  admitted  on 
production  of  a  pardon  is  no  error.  Com. 
V.  Pennsylvania  &^  O.  R.  Co.,  2  P/iila, 
(Pa.)  250. 

It  was  shown  during  the  progress  of  a 
cause  that  plaintiff,  who  offered  himself  as 
a  witness,  had  been  convicted  of  a  felony 
and  was  afterwards  pardoned  by  the  gov- 
ernor. The  jury  was  instructed  that  "the 
proclamation  of  the  governor  renders  the 
plaintiff  a  competent  witness,  leaving  his 
credibility  to  be  determined  by  you  from  all 
tlie  facts  and  circumstances  in  evidence." 
IMl,  that  the  charge  was  not  a  charge  on 
tile  weight  of  evidence.  Cos/ley  v.  Galveston 
City  R.  Co.,  70  Tex.  112,  8  5.    IV.  Kefi.  114. 

7.  Ofllcors  and  stockliohlers  of 
corpdi'sitioiiM.  —  In  a  suit  by  a  bank 
against  a  common  carrier,  to  recover  for  a 
package  of  bank  bills  intrusted  to  the  car- 
rier and  lost  by  it,  the  teller  of  the  bank, 
who  delivered  the  package  to  the  carrier,  is 
a  competent  witness  for  plaintiff.  Farmers' 
6^  il/.  Bank  v.  Champlain  Transp.  Co.,  18 
Vt.  T3I. 

And  the  cashier  of  the  bank,  who  was, 
at  the  time  of  the  delivery  of  the  bills 
to  defendant,  a  stockholder  in  the  bank, 
is  a  competent  witness  for  the  bank,  it 
appearing  that  the  bank  has  executed  and 


delivered  to  the  cashier  a  release  of  all  lia- 
bility to  it  on  account  of  the  loss  of  the 
bills  in  question,  and  that  the  cashier  has 
transferred  to  the  bank,  upon  sufficient  con- 
sideration, the  shares  owned  by  him  in  the 
stock  of  the  bank.  Farmers'  >S^  M.  Hank  v. 
Champlain  Transp.  Co.,  18  Vt.  131. 

8.  Judicial  onieni-N.-A  county  judge 
may  testify  as  to  whcil'  1  a  highway  by 
dedication  has  been  rccogm  ".-d  as  a  public 
road  by  the  commissioners'  court  over  which 
he  presides.  Albert  v.  Gulf,  C.  &•  S.  F.  A'. 
Co.,  2  Tex.  Civ.  ^//,  .  064,  21  :>.  W.  A'"/;.  779. 

2.  Parties. 

1>.  Ooiiiiieteiiuy  of  plaiiitift'  in  u«- 
tiuii  avraiiist  corporation.— (ij  Inj^en- 
eral.—h\  appeal  cases  from  a  justice's  court, 
where  the  amount  in  controversy  exceeds 
twenty  dollars,  the  statute  authorizing 
either  party  to  be  a  witness  in  his  own  be- 
half (Ala.  Code,  ?  2779)  has  no  application 
to  suits  by  or  against  cor[)oraiions  aggre- 
gate. Alabama  &-•  7".  A'.  A'.  Co.  v.  Oaks,  37 
Ala.Ccj^. —  Following  Yonge  v.  Mobile  & 
O.  R.  Co.,  31  Ala.  422. 

Under  Alabama  Act  of  Feb.  14,  1867,  a 
plaintiff  is  competent  to  testify  for  himself 
in  an  action  against  a  corporation,  although 
the  action  was  commenced  before  the  pas- 
Sii;;e  of  the  act.  Montgomery  &*  IV,  P. 
A.  Co.  V.  Edmonds,  41  Ala.  667. 

In  an  action  for  personal  injuries,  a  plain- 
tiff is  not  excluded  by  his  interest  from  tes- 
tifying to  the  value  of  his  services  before 
and  after  the  injury.  Winter  v.  Central 
Iowa  A'.  CV.,  80  loioa  443, 45  A\  ''V.  Rep.  72,7. 

The  mother  is  a  competent  witness  in  an 
action  by  parents  to  recover  damages  for 
the  killing  of  their  minor  child.  Reilly  v. 
Hannibal  &'  St.  J.  R.  Co.,  34  Am.  e-»  En^t;. 
R.  Cas.  81,  94  Mo.  600,  13  West.  Rep.  658,  7 
5.  W.  Rep.  407. 

N.  H.  Rev.  St.  ch.  118,  ?  12,  provides 
that  members  of  public  corporations  shall 
be  competent  witnesses  in  cases  affecting 
the  interests  of  such  corporations.  N,  H. 
Act  of  Dec.  25,  1844,  g  3,  provides  that  all 
railroad  corporations  which  shi'.il  be  unable 
to  purchase  the  lands  neeoed  for  their 
roads  shall  be  public  corporations.  Held, 
that  this  does  not  make  '.ailroad  companies 
public  corporations  so  as  to  allow  stock- 
holders to  be  witnesses  for  them.  Dear- 
born V.  Boston,  C.  &•  M.  R.  Co.,  24  A'.  H.  179. 

In  a  proceeding  to  appropriate  land  for 
the  use  of  a  railroad,  the  owner  of  the  land 
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is  a  competent  witness  to  testify  in  his  own 
behalf,  provided  the  proceedings  have  been 
instituted  since  the  code  took  eflect.  At- 
lanta- &'  G.  IF.  JH.  Co.  V.  Campbell,  4  Ohio 
St.  583. 

In  an  action  for  personal  injuries,  it  is 
proper  to  permit  plaintilT  to  testify  as  to  the 
internal  injuries  he  has  received.  Spurrier 
V.  Front  St.  Cable  R.  Co.,  3  Wash.  659,  29 
Pac.  Rep.  346. 

( 2)  When  officer  or  agent  of  corporation  is 
dead.  —  A  locomotive  engineer  by  whose 
negligent  act  the  injury  complained  of  was 
sustained  is  an  iigent  of  the  corporation 
within  the  meaning  of  Ga.  Act  of  Oct.  29, 
1889,  and  he  being  dead,  the  person  injured 
is  an  incompetent  witness  to  testify  in  his 
own  behalf  to  such  negligent  act,  it  not  ap- 
pearing that  any  surviving  officer  or  agent 
of  the  corporation  was  present.  Mayfieldv. 
Savannah.  G.  &-■  A\  A.  R.  Co.,  87  Ga.  374, 
13  5.  E.  Rep.  459. 

How.  Mich.  St.  ?  7S45.  which  excludes 
the  testimony  of  a  party  to  a  suit  which  is 
prosecuted  or  defended  by  a  corporation, 
said  testimony  relating  to  matters  which, 
if  true,  must  have  been  equally  within  the 
knowledge  of  a  deceased  officer  or  agent  of 
the  corporation  and  not  within  that  of  any 
surviving  officer  or  agent,  is  held  not  to 
apply  to  the  testimony  of  a  plaintiff  in  a 
negligence  case  against  a  railroad  company 
to  an  interview  with  the  yardmaster,  since 
deceased,  in  the  presence  of  the  mpster  of 
the  roundhouse,  who  survives  him.  Lyttle 
v.  Chicago  &^  W.  M.  R.  Co.,  84  Mich.  289, 
47  A'.  ]r.  Rep.  571. 

Plaintiff  is  a  competent  witness  to  testify 
as  to  a  contract,  made  with  a  deceased  agent 
(,f  a  company,  in  regard  to  furnishing  cars 
for  tiie  transportation  of  plaintiff's  cattle. 
Roberts  v.  Richmond  (S-»  D.  R.  Co.,  109  A'. 
Car.  670,  14  S.  E.  Rep.  106. 

In  atj  action  against  an  express  company 
for  unlawfully  Felling  a  trunk  containing 
valuable  contents,  the  owner  may  testify  to 
the  contents  and  their  value,  and  may  prove 
that  she  is  a  lady  of  wealth  and  "  of  fine 
social  position,"  making  the  contents  neces- 
sary to  her  station  in  life.  Adams  Exp.  Co, 
v.  Schlessinger,  1^  Pa.  St.  246. 

10.  Coiiipctenoy  of  members  of 
oorporntion  or  partiiersliip.— A  cor- 
poration, being  a  collection  of  individuals, 
acting  through  its  officers  and  agents  who 
are  admitted  to  testify  in  cases  where  the 
corporation  is  a  party,  cannot  be  said  to  be 


under  legal  disability,  and  the  opposing 
party  can  be  examined  as  a  witness.  North 
Hudson  County  R.  Co.  v.  May,  27  Am.  iS-> 
Eng.  R.  Cas.  x^i,  \i  N.  J.  L.  401,  5  Atl. 
Rep,  276 ;  reversed  on  other  grounds  in  49 
N.J.  L.  445,  9  Atl.  Rep.  688. 

Plaintiff  sued  as  administrator  to  recover 
the  value  of  certain  bonds  sent  by  express 
to  his  intestate,  but  lost.  The  action  was 
against  the  express  company  by  name,  but 
it  did  business  as  u  partnership,  and  not  as  a 
corporation,  and  tiie  names  of  the  individual 
partners  were  set  out.  Held,  that  one  of 
the  partners  was  not  a  competent  witness  ; 
and  where  the  allegation  of  partnership 
was  not  properly  denied  in  the  answer,  he 
could  not  be  a  witness  to  deny  it.  Martin 
V.  American  E.xp.  Co.,  19  Wis.  336. 

3.  Per  so  IS  Interested  in  Event. 

11.  In  general.— B.  contracted  with  a 
company  to  construct  a  section  of  its  road, 
and  afterwards  underlet  the  section  to  C, 
D.,  and  E.,  jointly,  and  C.  underlet  it  to  D. 
and  E.,  who  proceeded  in  the  work  for  a 
short  time,  and  then  stopped  ;  the  corpora- 
tion then  assumed  the  work  and  finished  it, 
and  was  sued  by  S.  for  articles  furnished 
under  a  contract  with  C.  and  D.  for  the 
completio  1  of  the  work,  said  articles  being 
used  by  the  corporation.  S.  released  B.  and 
C.  from  all  liability  for  the  articles,  and  in- 
troduced the  testimony  of  D.  in  support  of 
the  claim.  Held,  that  D.  was  a  competent 
witness.  Stiles  v.  Western  R.  Corp.,  1 1  Mete. 
(Mass.)  376. 

When  coal  is  delivered  to  a  common  car- 
rier for  transportation  to  the  consignee, 
who  is  to  pay  the  freight,  in  replevin  bv 
the  vendee  of  the  latter  against  the  carrier, 
who  claims  a  lien  on  the  coal  for  his  freight, 
the  vendor  and  consignor  and  the  con- 
signee are  competent  witnesses  for  plain- 
tiff.  Gillespie  V.  Goddard,\  Pittsb.(Pa.)T,oC>. 

12.  Creditors.— It  is  no  objection  to  a 
witness,  offered  by  an  insolvent  company  in 
support  of  a  money  claim,  that  he  is  a  cred- 
itor of  the  company,  and  that  a  recovery 
would  Increase  the  fund  out  of  which  he  is 
to  be  paid.  Delaware  <&*  A.  R.  Co.  v.  Irick, 
^iN.J.L.  321. 

13.  Stockholders.')'— A  stockholder  in 
a  railroad  corporation  is  not  a  competent 

*  The  old  rule  that  excluded  stockholders  or 
others  on  account  of  inter<;st  has  been  quite 
generally  abolished,— Ed. 
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witness  for  the  corporation.  Alabama  &• 
M.  R.  R.  Co.  V.  Sanford,  36  Ala.  703.  Phil- 
adelphia &*  W.  C.  R.  Co.  V.  Hickman,  28 
Pa.  .St.  318. 

A  statute  which  provides  that  stocii- 
holders  in  a  particular  corporation  sliall  be 
competent  witnesses  for  or  against  tlie  cor- 
poration, wlien  tiie  general  law  of  the  state 
would  exclude  them  on  account  of  interest, 
is  not  unconstitutional  as  special  legisla- 
tion. Pittsfield  &>  F.  P.  R.  Co.  v.  Harrison, 
If)///.  81. 

A  stockholder  is  not  competent  to  testify 
generally  for  the  corporation  ;  but  the  sec- 
retary of  a  company,  although  a  stock- 
lioldcr,  is  a  competent  witness  to  identify 
the  books  of  organization  and  records  of 
the  company.  Peake  v.  Wabash  R.  Co.,  18 
///.  88. 

Stockholders  are  competent  witnesses  for 
the  corporation,  and  it  is  error  to  exclude 
their  evidence  on  the  ground  tliat  tliey  are 
interested  and  virtually  parties  to  the  suit. 
Under  2  Ind.  Kev.  St.  80,  ,^  238,  such  inter- 
est only  goes  to  the  credibility  of  the  wit- 
ness. Newrastle  (S^»  A'.  R.  Co.  v,  Brtim- 
hack,  5  Ind.  543.  Unthank  v.  Henry  County 
Turnpike  Co.,  6  Ind.  125.  A'cw  Albany  &> 
S.  A'.  Co.  v.  Gillespy,  7  Ind.  245. 

And  the  same  rule  applies  under  the 
Maine  statute  of  1855  which  provides  that 
no  person  offered  as  a  witness,  except  a 
party  to  the  action,  shall  be  excluded  by 
reason  of  his  interest  in  the  even  .  of  the 
action,  but  his  interest  may  be  proved  to 
affect  his  credibility.  Penobscot  c~  A'.  A". 
Co.  v.  Dunn,  39  Me.  5S7.  York  &^  C.  R. 
Co.  v.  Pratt,  40  Me.  447. 

A  stockholder  is  made  a  competent  wit- 
ness in  an  action  for  instalments  due  on 
subscriptions  on  capital  stock,  if  at  the  trial 
he  transfers  his  shares  by  an  instrument  in 
writing,  although  the  r.gulations  of  the 
c<inipany  require  that  before  the  transfer  is 
complete  it  shall  be  entered  on  the  books 
I  if  tlie  company.  Dehnoare  &»  A.  R.  Co.  v. 
Ir:ck,  23  N.  J.  L.  321. 

A  stockholder  is  a  competent  witness  for 
the  corporation.  New  York  <S^  E.  R.  Co. 
V.  Cook,  2  Sand/.  OV.   Y.)  732. 

14.  Oflicer.s  and  njfoiits.  —  Where  a 
company  is  charged  with  a  failure  to  sound 
a  whistle  or  ring  a  bell  as  required  by  law, 
the  engine  driver  is  not  competent  to  testify 
on  behalf  of  the  company  as  to  whether  the 
wliistle  was  sounded  or  the  bell  rung,  on 
account  of  his  liability  over  to  the  company 


if  it  is  found  guilty.     Chicago  &*  R.  I.  R.  Co. 
V.  Hutchins,  34  ///.  108. 

And  the  same  rule  applies  in  an  action 
againbt  a  company  for  injury  from  the 
washingaway  of  a  part  of  its  road.  The  en- 
gineer who  built  the  alleged  defective  por- 
tion is  not  a  competent  witness  for  the 
company,  without  a  release.  Galena  &»  C. 
U.  R.  Co.  V.  Welch,  24  ///.  31. 

In  an  action  against  a  railroad  for  the 
death  of  a  person  caused  by  the  negligence 
of  an  employe,  such  employe  is  a  competent 
witness  in  behalf  of  the  company,  under  111. 
Act  of  1867,  notwithstanding  his  interest  by 
reason  of  his  liability  over  to  the  company. 
Illinois  C.  R.  Co.  v.  Wcldon,  52  ///.  290. 

An  agent  is,  in  general,  a  competent  wit- 
ness to  prove  his  own  acts  within  the  scope 
of  his  authority ;  but  not  where  the  prin- 
cipal is  sued  for  a  tort  done  by  the  agent 
while  in  his  service,  but  without  his  author- 
ity ;  because,  as  a  judgment  against  the  prin- 
cipal fixes  the  agent's  liability  to  him,  and 
the  record  will  be  conclusive  as  to  the  amount 
of  damages,  the  agent  is  directly  interested. 
Lexington  iSn^  0.  R.  Co.  v.  A'idd,  7  Dana 
(Ay.)  245. 

A  pilot  is  a  competent  witness  to  testify 
in  behalf  of  the  managers  of  a  steamboat 
sued  for  loss  by  jettison  alleged  to  be  unjus- 
tifiable. Bent  ley  v.  Bustard,  16  B.  Mon. 
(A>.)  643. 

The  president  and  chief  engineer  of  a  de- 
fendant company  are  competent  to  testify  on 
its  behalf,  the  former  tli  it  whatever  represen- 
tations he  had  made  to  plaintiffs  were  made 
in  good  faith  and  from  the  best  information 
he  had,  and  the  latter  that  he  had  made  up 
the  estimates  in  good  faith  and  with  no  inten- 
tion to  defraud  plaintiffs;  and  it  is  for  the 
jury  to  determine  what  credit  is  to  be  given 
to  their  testimony.  Phelps  v.  George's  Creek 
(5^  C.  R.  Co.,  16  Am.  &0  Eng.  R.  Cits.  600.  60 
Md  536. 

Ill  an  action  against  a  railroad  to  recover 
damages  for  the  non-delivery  of  goods  in- 
trusted to  it  for  transportation,  and  in  an 
;"tion  of  trover  to  recover  the  value  of  such 
goods,  an  agent  of  the  road,  employed  by  it 
to  load  and  unload  cars  and  deliver  freight 
at  the  depot  where  the  goods  arrived,  is  a 
competent  witness  for  defendant,  to  prove 
that  all  the  goods  were  delivered,  at  such 
depot,  to  plaintilT  or  his  agents.  Draper  v. 
Worcester  iS-»  A'.  A'.  Co.,  1 1  Mete.  (Mass.)  505. 
— DhSTiNGULSHiNG  Fuller  v.  Wheelock,  10 
Pick.  (Mass.)  135. 
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A  cartnian  employad  by  the  owner  of 
goods  to  cicliver  them  for  carriage  to  a  com- 
pany is  a  competent  witness  for  the  owner, 
without  a  release,  to  prove  the  deHvery. 
Moses  V.  Boston  £-  M.  R.  Co..  2\  N.  H.y\. 

The  engineer  in  charge  of  a  train  causing 
an  injury  is  not  a  competent  witness  for  the 
company,  without  a  release,  if  an  action  to 
recover  damages  therefor.  Ca/awissa  R. 
Co.  V.  Armstrong;,  49  Pa.  St.  1 86. 

Tenn.  Code,  ?  1169,  which  enacts  that 
where  a  company  is  sued  for  killing  or  in- 
juring stock  the  cii,!4inccr,  agent,  or  employe 
shall  in  no  case  be  a  witness  for  it,  does  not 
exclude  any  witness  other  than  the  particu- 
lar engineer,  agent,  or  employe  whose  tor- 
tious act  or  negligence  is  drawn  in  question. 
Home  V.  Memphis  iS-»  0.  R.  Co.,  i  Coldw. 
(/<■««.)  72.— Followed  in  Memphis  &  O. 
R.  Co.  V.  Tugwell,  i  Coldw.  91  ;  Nashville 
&  C.  R.  Co.  V.  Fugett,  3  Coldw.  402. 
Quoted  in  Ma.xwell  v.  Louisville  cS:  N.  R. 
Co.,  I  Tenn.  Ch.  8.  Reviewed  in  Grable 
V.  Louisville  it  N.  R.  Co.,  2  Lea  (Tenn.) 
246.  —  iXashville  &>  C.  R.  Co.  v.  Fut;^ett.  3 
Cohhu.  (7l7/«.)  402.— Following  Hornet/. 
Memphis  &  O.  R.  Co.,  i  Coldw.  72.— Re- 
viewed IN  Grable  7>.  Louisville  <?:  M.  R.Co., 

2  Lea  246, 

Tlie  railroad  company,  by  executing  a 
proper  release  to  such  agent,  employe,  or 
engineer,  restores  iiis  competency,  and  it 
may  examine  him  as  a  witness.  Nashville 
&•  C.  R.  Co.  v.  Fugett,  3  Coldw.  {Tenn.)  402. 

Under  the  statute,  an  engineer  cannot  be  a 
witness  for  the  company  unless  he  be  re- 
leased from  all  liability  to  the  company  if 
the  judgment  be  against  it.  Memphis  <S^ 
O.  R.  Co,  V.  Tugwell,  i  Coldw.  {Tenn.)  91. 

The  above  statute  was  repealed  by  Tenn. 
Act  of  1869-70,  removing  all  objections  to 
the  competency  of  witnesses  by  reason  of 
their  being  parties  or  being  interested  in 
the  issues  to  be  tried.  Grable  v.  Louisville 
&^  ,V.  R.  Co.,  2  Lea  (Tenn.)  246.— Review- 
ing Hornet/.  Memphis  &0. R.Co.,  i  Coldw. 
(Tenn.)  72  ;  Nashville  &  C.  R.  Co.  v.  Fugett, 

3  Coldw.  402. 

lli.  Sti'iiii(>:er  tliroiifj^li  whose  neg- 
ligence tlie  cause  of  action  arose.— 
The  owner  of  a  flat-boat,  who  had  charge 
of  her  at  the  time  of  a  collision,  is  not  a 
competent  witness  for  the  owner  of  damaged 
goods  in  an  action  for  damages  against  a 
steamboat ;  nor  is  he  made  competent  by 
Ala.  Code,  §  2302.  Steamboat  Farmer  v. 
McCraw,  26  Ala.  189. 


In  an  action  by  a  carrier  to  recover  freight, 
the  defense  being  set  up  that  the  cargo  was 
damaged  by  his  negligence  and  that  defend- 
ant is  entitled  to  recoup  for  such  damages, 
the  pilot  who  had  charge  of  the  flat-boat  at 
the  time  of  the  accident  is  a  competent  wit- 
ness for  plaintiff,  unless  it  is  affirmatively 
shown  that  the  same  act  of  negligence  on 
the  part  of  the  pilot  which  caused  the 
damage  to  the  goods  also  made  him  liable 
to  an  action  at  the  suit  of  plaintiff.  Johnson 
V.  Liglitscy,  34  Ala.  1 69. 

10.  Opposing  party  «leceasert — 
Competency  of  oflicers,  agent.s,  and 
stoclilioldcrs.— Tlie  president  of  a  com- 
pany is  not  a  competent  witness  to  prove 
certain  negotiations  and  agreements  con- 
cerning stock  between  himself  and  a  mem- 
ber of  a  fiim  since  deceased,  although  he 
testified  that  his  railroad  had  been  previously 
leased  by  another  company,  to  which  he  ap- 
plied as  friend  of  the  deceased  partner,  and 
not  officially,  for  an  issuing  of  tlie  stock. 
Central  R.  &>  B.  Co,  v.  PapoJ,  59  Ga.  342. 
Southwestern  R.  Co.  v.  Papot,  67  Ga.  675. 

Neither  is  it  competent  to  prove  by  a  di- 
rector in  a  company  representations  made 
by  the  deceased  partner  in  the  course  of 
such  negotiations,  although  the  witness 
stated  that  he  acted  in  such  negotiations  as 
attorney  for  the  two  companies,  and  not  as 
a  director  of  the  one  leased.  Central  R.  &^ 
B.  Co.  v.  Papot,  59  Ga.  342. 

In  a  suit  by  a  company  against  an  execu- 
tor, to  recover  the  amount  of  a  subscription 
made  by  his  testator  to  the  stock  of  the  com- 
pany, stockholders  in  the  company  are  not 
parties  to  the  contract  or  to  the  suit,  within 
the  letter  or  spirit  of  Md.  Act  of  1868,  ch. 
1 16,  §  2,  and  are  competent  witnesses  for  the 
plaintiff.  Downes  v.  Maryland  Sr^  D.  R, 
Co.,  37  Md.  100.— Distingulshing  Kingi/. 
Woburn,  10  East  395  ;  King  v.  Hardwick, 
II  East  578.  Reviewing  City  Bank  of 
Baltimore  v.  Bateman,  7  Har.  <i  J.  (Md.) 
104;  Fletcher  v.  Greenwell,  i  Cromp.,  M. 
&  R.  754- 

How.  Mich.  St.  g  7545,  as  amended  by  Act 
No.  139,  Laws  of  1885,  which  excludes  the 
testimony  of  any  person  who  i;j  or  has  been 
an  officer  or  agent  of  a  corporaiion,  in  a  suit 
prosecuted  or  defended  by  the  heirs,  assigns, 
devisrses,  legatees,  or  personal  representatives 
of  a  deceased  person  against  the  corporation, 
includes  only  those  who  are  authorized  to 
act  for  the  corporation  in  the  matter  with 
reference    to    which    testimony    is   given. 
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Brennan  v.  Michigan  C  R.  Co.,  93  Mich. 
156.  53^V.  W'.  yiV/>.  358. 

17.  Bcueficiaries  in  actions  for 
ciuisint;  death. — A  widow  is  a  competent 
witness  for  the  plaintiff  in  an  action  by  the 
iidministrator  of  hei  husband  against  a  com- 
pany for  negligently  causing  his  death.  Ind. 
Rev.  St.  1 88 1,  §§  498,  499,  do  not  apply  to 
snch  actions.  Louisville,  N.  A.  <S>»  C.  R.  Co. 
V.  Thompson,  VJ  Am.  &>  Eng.  R.  Cas.  88,  107 
///(/.  442,  57  Am.  Rep.  120,  8  A^.  E,  Rep.  i8,  9 
X.  E.  Rep.  357. 

18.  Kolease.  —  A  release  "from  all 
claim "  which  a  company  "  may  have " 
against  the  parties  to  whom  it  is  given, 
""rowing  in  any  manner  out  of  an  accident 
\viii.ieby  the  negro  slave  of  "  plaintiff  "  was 
iiilled,"  and  about  which  a  suit  is  pending, 
is  in  proper  form  and  renders  the  parties 
released  competent  witnesses.  Scaggs  v. 
Baltimore  ^  \V.  R.  Co.,  10  Mil.  268. 

In  an  action  against  a  carrier  for  damage  to 
cotton,  an  individual  was  examined  by  com- 
mission, as  a  witness  for  plaintiff.  By  agree- 
ment, he  was  to  share  with  plaintiff  the 
profits  and  losses  of  the  shipment,  but  had 
assigned  and  released  his  interest  to  plain- 
tiff. When  the  assignment  was  produced, 
tlie  objection  to  his  competency  was  waived 
and  his  testimony  was  read.  Wiien  the  evi- 
dence was  closed,  the  judge  declined  to  rule 
out  his  testimony  as  incompetent.  NeM, 
that  the  ruling  was  proper.  liurnside  v. 
I'lihm  StCiXmBoat  Co.,  10  Ric/i.  (So.Car.)  1 13. 
Tenii.  Code,  §  1169,  providing  that  in 
actions  against  railroad  companies  for  kill- 
ing stociv,  the  engii.eer,  agent,  or  employe 
shall  in  no  case  be  a  witness  for  the  com- 
pany, does  not  change  the  common-law  rule 
that  such  engineer,  agent,  or  employe  may 
be  made  a  competent  witness  by  a  release. 
Hiuiie  V.  Memphis  &^  O.  R.  Co.,  i  Coldiv. 
{Tcitn.)  72. 

Before  an  engineer  of  a  company  whose 
conduct  is  called  in  question  can  be  a  wit- 
ness for  it,  he  must  be  released  by  the  com- 
pany from  all  liability  for  damages  to  it  in  the 
event  of  a  verdict  and  judgment  against  it. 
Memphis  &•  O.  R.  Co.  v.  Tugwcll,  i  Coldw. 
(Tenn.)  91.— Following  Home  v.  Mem- 
phis &  O.  R.  Co.,  1  Coldw.  (Tenn.)  72. 

The  owner  of  a  life  estate  is  capable  of 
taking  by  release  from  a  remainderman,  so 
as  to  qualify  the  latter  as  a  witness  in  the 
owner's  behalf  in  a  suit  for  injury  to  the 
property.  Clar/c  v.  Southern  Pac.  R.  Co., 
27  Tex.  100. 


4.  Husband  and  Wife. 


19.  In  general. — Where  husband  and 
wife  jointly  sue  a  company  for  an  injury  to 
the  wife,  the  latter  is  a  competent  witness. 
Little  Rock  &•  Ft.  S.  R.  Co.  v.  Harkey,  (Ark.) 
IS  5.   IV.  Rep.  456. 

A  married  woman  sued  a  company  for 
hay  destroyed  by  fire,  and  called  lier  hus- 
band as  a  witness.  The  company  pleaded 
that  plaintiff  was  not  the  owner  of  the  hay, 
and  was  not  the  real  party  in  interest.  Nelil 
that  it  was  competent  for  the  company  to 
establish  such  fact  if  it  could  do  so  by  evi- 
dence in  its  own  behalf,  but  that  it  could 
not  establish  it  by  cross-examination  of  the 
husband.  Biilliss  v.  Chicago,  M.  &*  St.  P. 
R.  Co.,  76  Io7oa  680,  39  N.  IV.  Rep.  245.— 
Following  Murphy  v.  Sioux  City  &  P.  R. 
Co.,  55  Iowa  473. 

The  wife  of  plaintiff  is  not  a  competent 
witness  in  an  action  under  Mass.  St.  of  1846, 
ch.  271,  ^  3,  by  the  husband  against  a  rail- 
road for  causing  the  death  of  a  cow  by  in- 
sufficient fencing,  although  the  wife  was  the 
only  witness  to  the  circumstances  of  the 
cow's  escape  from  the  pasture.  Baxter  v. 
Boston  &-  ll\  7\.  Corp.,  102  Mass.  383. 

The  marriage  of  a  female  plaintiff,  pend- 
ing her  suit,  will  not  render  her  incompe- 
tent as  a  witness.  Charles  v.  St.  Louis  &>•  /. 
M.  R.  Co.,  58  Mo.  458. 

By  New  York  Code  of  Pro.  §  399,  as 
amended  in  i860,  husband  and  wife  are 
competent  witnesses  for  or  against  each 
other  in  all  cases  where  they  are  parties  to 
the  action.  Matteson  v.  A'e7a  York  C.  R. 
Co.,  62  Bari.  (N.   V.)  364. 

Where  a  married  woman  sues  for  a  per- 
sonal injury,  and  it  appears  that  she  was  liv- 
ing separate  and  apart  from  her  husband, 
and  was  carrying  on  business  in  her  own 
name  the  profits  of  which  she  u?ed  for  the 
support  of  herself  and  children,  in  the  ab- 
sence of  a  specific  objection  it  is  proper  to 
ask  her  as  to  the  amount  of  her  income 
from  her  business  at  the  time  of  the  acci- 
dent. Griffith  v.  Utica  &*  M.  R.  Co.,  17 
N.  Y.  Supp.  692,  63  Hun  626,  mem.,  43  A'. 
Y.  S.  R.  835  ;  affirmed  in  137  A^.  Y.  566, 
mem.,  50  N.  Y.  S.  R.  933,  mem.,  33  A^.  E. 

Rep.  339- 

Husband  and  wife  were  caused  to  alight 
from  a  sleeper  before  daylight,  at  a  water 
stand  some  distance  from  a  depot.  In- 
jury to  the  wife's  health  was  alleged  as  one 
ground  of  damages.    Held,  that  it  was  com- 
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petent  for  the  wife  to  testify:  "  I  know  of 
nothing  else  that  could  have  caused  my  ill- 
ness except  the  exposure  to  which  I  was 
subjected  on  the  morning  when  I  got  off 
tiie  train."  Pullman  Palace  Car  Co.  v. 
Smith,  79  Tex.  468,  14  .V.  W.  Rep.  993. 

It  is  well  settled  that  where  a  wife  is  a 
party  to  a  suit,  and  is  interested  in  the  sub- 
ject-matter thereof,  the  husband  is  incom- 
petent to  testify.  Shenandoah  Valley  R. 
Co.  V.  Lewis,  12  Am.  &>  Efig.  R.  Cas.  305, 
76  Va.  833. 

20.  Confidential  communications. 
—  In  no  case  can  eitiiei  a  husband  or  wife 
testify  concern ing  any  communication  made 
by  one  to  the  other  during  the  marriage. 
Kan.  Civil  Code,  f  323,  subd.  3.  Chicago, 
K.  &^  a:  N.  Co.  v.  Ellis,  57  Am.  S^  Kng.  R. 
Ciis.  480.  52  A'an.  41,  33  7'ac.  Rep.  478. 

21.  IIiiKband  u  nominal  party  — 
Coinpctonfy  ol"  wife.  —  The  Arlcansas 
statute  disqualifying  a  wife  as  a  witness  for 
or  against  her  husband  does  not  affect  her 
competency  as  a  witness  in  an  action 
brought  by  her  husband  as  next  friend  of 
their  minor  child,  notwithstanding  his  per- 
sonal liability  for  costs.  St.  Louis,!.  M.  (S- 
S.  R.  Co.  V.  Rexroad,  58  Am.  &>  Eng.  R.  Cas. 
615,  l()Ark.  180,  26  S.  \V.  Rep.  1037. 

And  the  case  is  not  affected  by  the  pro- 
vision of  law  giving  to  fathers  and  mothers 
the  enjoyment  of  the  estate  of  their  minor 
chil(lrc;i.  Lapleinc  v.  Morgan's L.  &=  T.  R. 
&•  S.  Co.,  37  Am.  &•  Eng.  R.  Cas.  348,  4.0 La. 
Ann.  661,  I  L.  R.  A.  378,  4  So.  Rep.  875. 

Where  a  minor  dies  after  entry  of  her 
suit  by  next  friend,  and  her  administrator  is 
admitted  to  prosecute,  the  wife  of  the  next 
friend  is  a  competent  witness  for  the  plain- 
tiff, the  next  friend  being  no  longer  liable 
for  costs.  Taylor  v.  Grand  Trunk  R.  Co., 
48  A'.  //.  304.  ' 

22.  When  jointly  interested.  —  In 
an  action  by  a  husband  and  wife  to  recover 
damages  for  personal  injuries  to  each  of 
them,  although  neither  is  a  competent  wit- 
ness for  or  against  the  other,  under  Mansf. 
Ark.  Dig.  §  2859,  either  is  competent  to 
testify  in  his  or  her  own  behalf.  St.  Louis, 
I.  M.  &^  S.  R.  Co.  V.  Amos,  54  Ark.  159,  15 
S.  IV.  Rep.  362. 

The  rule  that  permits  husband  and  wife, 
when  joined,  to  testify  in  their  own  behalf, 
cannot  be  extended  to  authorize  or  permit 
one  to  testify  against  tiie  other,  except  in 
cases  provided  by  statute.  Sanders  v.  Reis- 
ter,  I  Dak.  151,  46  A'.  W.  Rep.  680.— Dis- 


tinguishing Hasbrouch  v.  Vandervoort, 
9N.  Y.  153.  Quoting' Mouslerf.  Harding, 
33  Ind.  176;  Maverick  v.  Eighth  Ave.  R. 
Co.,  36  N.  Y.  378.  Quoting  and  distin- 
guishing Stein  T.  Bowman,  13  Pet.  (U.  S.) 
217.  Reviewing  Russ  v.  Steamboat  War 
Eagle,  14  Iowa  363. 

A  husband  who  is  a  co-plaintiff  with  hi;, 
wife  in  an  action  under  Mo.  Rev.  St.  §  2121 
for  the  death  of  their  son  is  a  competent 
witness.  Bell  v.  Hannibal  &>  St.  J,  R.  Co., 
86  iMo.  599. 

In  an  action  by  husband  and  wife  where 
the  husband  has  a  direct  pecuniary  interest 
he  may  testify  on  his  own  behalf.  Maverick 
V.  Eighth  Ave.  R.  Co.,  36  A".  Y.  378.— 
Quoted  in  Sanders  v,  Reister,  i  Dak.  151. 

23.  Suits  atfectini;  wife's  separate 
property.— A  wife  is,  under  the  statutes 
of  Florida,  a  competent  witness  as  to  her 
own  interests  in  an  action  brought  in  her 
own  right  by  herself  and  her  husband. 
Williams  v.  Jacksonville,  T.  &*  K.  W.  R. 
Co.,  26  Fla.  533,  8  So.  Rep.  446. 

Where  a  suit  is  brouglit  by  the  husband 
to  recover  for  the  loss  of  the  wearing  ap- 
parel and  ornaments  of  the  wife,  as  she 
was,  at  common  law,  virtually  the  owner, 
and  could  only  be  divested  of  such  owner- 
ship by  their  sale  or  gift  by  the  husband, 
she  is  interested  in  the  property  in  suit  so 
as  to  render  her  a  competent  witness  under 
the  exception  to  section  5  of  the  act  relating 
to  the  competency  of  witnesses,  which  de- 
clares that  where  tlie  suit  relates  to  the 
separate  property  of  the  wife  either  may  be 
a  witness.  Northern  Line  Packet  Co.  v. 
Slieat  :r,  61  III.  263. 

A  claim  for  damages  for  an  injury  done 
to  a  married  woman  living  under  the  rule 
of  the  community  is  an  asset  of  the  com- 
munity, on  which  suit  must  be  brout^lit 
in  the  liusband's  name,  and  the  wife  is  not 
a  competent  witness.  White  \.  Vicksburg, 
S.  &^  P.  R.  Co.,  42  La.  Ann.  990,  8  So. 
Rep.  475. 

In  a  suit  by  husband  and  wife  for  tlie  loss 
of  merchandise  belonging  to  the  wife  before 
marriage,  she  is  not  a  competent  witness 
for  plaintiffs,  nor  is  her  competency  affected 
by  the  statute  which  removes  the  objection 
of  interest.  Smith  v.  Boston  &^  M.  R.  Co., 
44  yV.  H.  325.  —  Following  Kelley  v. 
Proctor,  41  N.  H.  139;  Breed  v.  Gove,  41 
N.  H.  452. 

Virginia  Act  of  April  4,  1877,  §  2,  provid- 
ing that  "  all  real  and  personal  estate  here- 
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after  acquired  by  any  married  woman, 
wheoher  by  gift,  grant,  purchase,  inherit- 
ance, devise,  or  bequest,  shall  be  and  con- 
tinue her  sole  and  separate  estate,"  does 
not  include  the  damages  recovered  in  an 
action  for  a  tort  on  the  wife's  person  ;  and 
hence  in  a  joint  action  by  a  husband  and 
wife  against  a  common  carrier  for  injuries 
inflicted  upon  the  wife  by  the  negligence  of 
defendant,  the  husband  has  a  legal  interest 
in  the  suit  and  tlie  wife's  common-law  dis- 
ability as  a  witness  attaches,  and  she  is  not 
a  competent  witness.  Norfolk  <S-  IV.  R. 
Co.  V.  Prindle,  27  Am.  <S-  Etig.  R.  Cas.  332, 
82  Va.  122.  —  Distinguishing  Hayes  v. 
Mutual  Protection  Assoc,  76  Va.  228  ;  Far- 
ley V.  Tillar,  81  Va.  275. 

24.  Wil'e  as  Inisbaiul's  agent.— The 
riglit  of  a  wife  to  testify  for  her  husband 
on  the  score  of  agency  must  be  confined  to 
a  suit  which  is  based  upon,  grows  out  of,  or 
is  in  some  way  connected  with,  the  busi- 
ness conducted  by  her  as  agent.  Held,  also, 
that  the  fact  that  a  wife  purchased  house- 
hold furniture  as  agent  for  her  husband 
did  not,  under  this  rule,  render  her  a  com- 
petent witness  for  him  to  prove  the  vahie 
of  the  property  in  an  action  by  him  for 
damages  for  tlie  destruction  of  the  property 
by  fire  through  tlie  negligence  of  a  railroad. 
Flannery  v.  St.  Louis,  I.  M.  &=  S.  R.  Co.,  44 
Mo.  App.  396. 

25.  AHsigiiiiiciit  of  interest  pen- 
dente lite.  —  Pending  suit  by  husband 
and  wife  against  a  common  carrier  for  in- 
jury to  her  goods  while  i:i  course  of  trans- 
portation, plaintiffs,  by  deed  and  for  value, 
assii^ned  the  right  of  action  without  recourse 
to  the  wife's  father,  for  whose  benefit  and  at 
whose  costs  the  suit  continued  to  be  prose- 
cuted. Held,  that  the  husband  was  a  compe- 
tent witness  in  behalf  of  the  assignee. 
Norfolk  &-  W.  R.  Co.  v.  Read,  87  Va.  185, 
12  .b'.  E.  Rep.  395. 

III.  CREDIBILITY. 

I.  In  General. 

26.  Of  n  party  in  his  own  bebalf. 

—In  estimating  the  weight  to  be  given  to  a 
plaintiff's  testimony,  the  jury  may  tak"^  into 
consideration  the  interest  of  plaintiff  in  tlie 
result  of  tlie  suit.  So  in  an  action  by  a 
passenger  against  a  street-car  company,  to 
recover  for  personal  injuries,  it  was  held  not 
error  for  the  trial  court  to  instruct  the  jury 
that  they  should  receive  plaintiff  s  evidence 
"  with  great  caution,  as  not  entitled  to  the 


same  weight  and  degree  of  credibility  as  the 
testimony  of  disinterested  witnesses  whose 
veracity  had  not  been  impeached."  Met' 
ropolitan  R.  Co.  v.  fones,  i  App.  Cas. 
{D.  C.)  200, 

An  instruction  that  what  plaintiff  testi- 
fied against  her  interest,  if  anything,  is  to 
be  taken  as  true,  is  properly  refused  where 
the  jury  might  conclude  that  what  seemed 
to  be  against  her  interest  was  the  result  of 
mistaken  judgment.  Culberson  v.  Chicago, 
M.  <S-  St.  P.  R.  Co.,  50  Mo.  App.  556. 

If,  in  an  action  for  personal  injuries,  plain- 
tiff's case  depends  almost  entirely  upon  his 
own  testimony,  and  a  large  amount  of  evi- 
dence is  offered  tending  to  impeach  hi? 
character  for  veracity,  it  is  error  for  the 
court  to  omit  in  its  charge  all  mention  of 
such  evidence.  Hersteinc  v.  Lehigh  Valley 
R.  Co.,  151  Pa.  St.  244,  25  Atl.  Rep.  104. 

27.  As  aft'eeted  by  ineaiLS  ot'liiiowl- 
eelge.— Plaintiff  sued  for  personal  injuries, 
and  the  evidence  tended  to  show  some  inter- 
nal injuries,  manifesting  themstlves  in  symp- 
toms of  hysteria.  Medical  witnesses  were 
called  on  each  side,  but  their  evidence  was 
conflicting.  The  jury  were  instructed  that 
the  testimony  of  defendant's  witnesses,  on 
account  of  their  experience  in  similar  cases, 
was  entitled  to  greater  weight ;  but  plaintiff 
produced  evidence  tending  to  show  serious 
injuries.  Held,  that  a  verdict  for  plaintiff 
did  not  necessarily  disregard  the  instruc- 
tion. Southern  Pac.  R.  Co.  v.  Rauh,  49 
Fed.  Rep.  696,  7  U.  S.  App.  84,  i  C.  C. 
A.  416. 

Witnesses,  mere  casual  observers,  not 
engaged  in  business  on  a  railroad,  not  con- 
riecied  with  it,  nor  engaged  with  those 
operating  it,  but  pursuing  other  occupa- 
tions, testified  to  facts  tending  to  show  that, 
at  a  point  in  question,  a  fence  would  not 
interfere  with  its  free  use.  Other  witnesses, 
assisting  in  the  business  of  the  road,  so  that 
they  could  not  be  mistaken,  and  having 
peculiar  qualifications  for  knowing  and 
judging  of  the  matter,  testified  positively 
to  a  contrary  state  of  facts,  showing  that  a 
fence  there  would  be  a  serious  interference 
with  the  business  of  the  road,  and  endanger 
its  employes.  Held,  that  this  was  not 
really  a  conflict  of  evidence,  but  that  the 
class  of  witneF?es  first  referred  to  should  be 
understood  as  testifying  only  that,  so  far  as 
they  had  observed,  the  facts  were  as  stated 
by  them.  Cincinnati,  R.  &*  F.  IV.  R.  Co. 
V.  IVood,  82  Ind.  593. 
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28.  Question  of  credibility  is  lor 
the  jury.— Where  the  testimony  to  rebut 
the  picsuinptioii  of  negligence  proceeds 
from  persons  \vh(j  would  be  guilty  of  a  crim- 
inal fault  unless  they  vindicated  themselves 
from  such  presumption,  a  question  of  credi- 
bility is  presented  for  the  jury,  and  they 
may  disregard  such  testimony.  Robinson 
V.  i\Vw  York  C.  &^  //.  A'.  A\  Co.,  2o  B/<i/c7t/. 
{U.  S.)  r:,^,  c,  Fed.  A\-/>.S77. 

It  is  the  province  of  the  jury  to  reconcile 
dilTerences  in  testimony,  and  to  decide  as 
to  the  credibility  of  tlic  witnesses,  taking 
into  consideration  the  relation  they  sustain 
to  the  case,  their  probable  motives,  their 
demeanor,  their  opportunities  of  know- 
ing and  seeing  the  facts  about  which  they 
testify,  and  the  reasonableness  or  unreason- 
ableness of  their  testimony,  in  view  of  the 
jury's  knowledge  of  human  nature,  and  the 
established  and  undoubted  facts  in  the  case. 
Gallciui  V.  //('/  Springs  li.  Co.,  \  McCrary 
{[/,  S.)  371,  13  F,:d.  Rep.  116. 

In  an  action  fur  personal  injuries  plain- 
tiff's evidence,  if  believed,  was  sufhcient  to 
sustain  a  verdict ;  but  it  was  objected  that 
his  witnesses  were  unworthy  of  credit,  and 
that  their  evidence  was  disproved  by  the  wit- 
nesses for  defendant.  Held,  that  it  was  for 
the  jury  to  say  whether,  and  how  far,  the 
evidence  was  to  be  believed.  If,  by  giving 
credit  to  plaintiff's  evidence,  and  discredit- 
ing the  counter  evidence,  plaintiff's  case  was 
made  out,  it  would  be  error  to  withdraw  it 
from  the  jury.  Northern  Pac.  R.  Co.  v. 
Conger,  56  Fed.  Rep.  20. 

In  an  action  for  personal  injuries  the  con- 
troversy turned  mainly  on  whether  a  frog 
was  blocked  at  the  time  of  the  accident,  and 
whether,  as  charged  in  the  complaint,  the 
want  of  blocking  caused  the  injury.  Plain- 
tiff produced  several  witnesses  who  testified 
that  they  examined  the  frog  the  morning 
after  the  accident,  and  found  that  it  was 
not  blocked  or  filled.  On  the  other  hand, 
defendant  produced  a  greater  number  of 
witnesses  who  testified  that  they  examined 
the  frog,  either  on  the  morning  succeeding 
the  accident,  or  a  day  or  two  thereafter,  and 
found  it  properly  blocked  .md  filled.  Held, 
that  the  mere  fact  of  a  larger  number  of 
witnesses  testifying  for  defendant  would  not 
justify  the  court  in  withdrawing  the  case 
from  the  jury.  Union  Pac.  R.  Co.  v.  James, 
56  Fed.  Rep.  looi. 

The  jury  cannot  act  upon  their  private 
and  personal  knowledge  of  the  character  of 


the  witnesses  who  testify.  So  held,  in  an 
action  against  a  railroad  for  negligence  in 
causing  an  injury  to  a  fireman.  Chatta' 
nooga,  R.  &*  C.  R.  Co.  v.  Owen,  90  Ga.  265, 
IS  S.£.  Rep.  8S3. 

In  an  action  for  personal  injuries  to  an 
employe,  the  fact  that  plaintiff's  testimony 
on  a  material  point  differs  from  his  testi- 
mony given  on  a  former  trial  goes  only  to 
his  credibility,  and  it  is  for  the  jury  to  say, 
after  hearing  his  explanation,  as  that  he  was 
at  the  time  of  the  former  trial  suffering  from 
the  effects  of  the  injury,  whether  his  last 
testimony  is  worthy  of  belief.  Henry  v. 
Sioux  City  &^  P.  R.  Co.,  75  lozua  84,  39  N. 
W.  Rep.  193. 

An  instruction  that  "where  a  considera- 
ble number  of  witnesses,  apparently  intelli- 
gent and  reliable,  substantially  agree  in 
estimating  the  value  of,  or  injury  to,  a  par- 
ticular thing,  that  is  a  circumstance  proper 
for  the  consideration  of  the  jury  "  is  not 
erroneous  as  an  abstract  proposition  ;  and 
when  coupled  with  the  further  instruction 
that  the  jury  were  not  bound  by  the  testi- 
mony of  any  one  witness  or  any  number  of 
witnesses,  but  must  come  to  their  own  con- 
clusions from  all  the  evidence  in  the  case, 
cannot  be  presumed  to  have  worked  any 
injury  to  the  rights  of  either  party.  Leav- 
enworth, T.  &*  S.  IV.  R.  Co.  V.  Paul,  10  Am. 
&>  Eng.  R.  Cas.  490, 28  A'an.  816.— Quoted 
IN  St.  Louis,  K.  &  A.  R.  Co.  v.  Chapman, 
38  Kan.  307.  Reaffirmed  in  Kansas  City 
&  T.  R.  Co.  V.  Vickroy.  46  Kan.  248.  Re- 
viewed IN  Leroy  &  W.  R.  Co.  v.  Ross,  40 
Kan.  598 ;  Ottawa,  O.  C.  &  C.  G.  R.  Co.  -.'. 
Fisher,  42  Kan.  675,  22  Pac.  Rep.  713. 

Circumstances  may  justify  a  jury  in  dis- 
believing witnesses  whose  testimony  is'nnt 
directly  contradicted.  Cantlon  v.  Eastern 
R.  Co.,  45  Minn.  481,  48  N.  IV.  Rep.  22. 

Where  the  witnesses  on  one  side  make 
out  a  case  of  culpable  negligence,  and  the 
witnesses  on  the  other  side  show  that  the 
act  complained  of  was  the  result  of  inevita- 
ble accident,  after  all  the  usual  precautions 
had  proved  vain,  it  is  not  error  to  leave 
the  case  to  the  jury  to  decide  according  to 
the  weight  of  evidence.  Montgomery  v. 
Wilmington  &•  W.  R.  Co.,  6  Jones  {N. 
Car.)  464. 

2».  Credibility  of  employes.— Rail- 
road employes  are  as  worthy  of  belief  as 
other  agents.  All  agents  and  employes  are 
presumed  to  be  friendly  to  their  employer, 
and  on  that  account  are  usually  subjected 
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to  a  rigid  cross-examination  ;  but  when  this 
is  done,  their  evidence  must  be  weighed 
as  other  testimony,  and  its  value  estimated 
in  connection  with  all  the  facts  proven. 
Tui-itr  V.  Duncan,  6  Am.  (S-  Enif,  A',  Cas. 
268,  4  U'ooiis  ((/.  S.)  652,  9  Fetf.  Kep.  867. 

In  so  far  as  the  evidence  of  the  employe 
of  one  of  tlie  parties  conflicts  with  thatc' 
other  witnesses,  the  jury  may  looic  to  his 
employment  as  a  fact  which  may  affect  his 
cieriibility.  Ccntrai  A\  &-  B.  Co.  v.  Alaltshy, 
90  Ga.  630,  16  S.  E.  Rep.  953. 

In  an  action  against  a  company,  the  jury, 
in  determining  wliat  weight  to  give  to  the 
testimony  of  a  witness  for  defendant,  may 
take  into  consideration  the  fact  tliat  the 
rcliition  of  employer  and  employe  exists, 
and  from  this,  and  his  manner  of  testifying, 
judi;e  whether  he  is  apparently  influenced 
bv  such  relation,  and  to  what  extent.  Illi- 
nois C.  A'.  Co.  V.  Hawkins,  22  Am.  &*  E7ig. 
R.  Cas.  343,  1 1 5  ///.  300,  2  A'.  E.  Rip.  654. 

The  mere  relation  of  employe  to  one  of 
the  parties  to  a  suit,  be  it  a  company  or  an 
individual,  is  not  of  itself,  apart  from  any 
other  consideration,  any  impeachment  of  a 
witness.  Cliiaigo,  R.  I.  &"  P.  R.  Co.  v. 
Givens,  18  ///.  App.  404. 

The  fact  that  all  the  witnesses  for  de- 
fendant company  were  in  its  employ,  and 
some  of  them  engaged  in  running  the  train 
causing  the  injury  sued  for,  should  not  dis- 
credit their  testimony,  unless  it  is  substan- 
tially contradicted.  Good  v.  A^ew  York,  L. 
E.  'i-  Vv'.  R.  Co.,  18  A'  V.  S.  R.  773,  50  Hun 
601,  view.,  2  xV.  V.  Supp.  419. 

•JO.  IiiKtriictioiiK  as  to  ci'c<1ibilit.v 
of  employes. —  A  charge  that  the  jury 
should  weigh  the  testimony  of  railroad 
witnesses  as  they  would  that  of  witnesses 
in  other  employments  introduces  a  subject 
of  inve^itigation  foreign  to  the  issue,  and 
is  properly  refused.  Kansas  City,  M.  <3-  B. 
J<.  Co.  V.  il'e'M,  97  Ala.  157,  II  So.  Rep.  888. 

Where  a  corporation  is  sued,  and  calls 
an  employe  as  a  witness,  in  the  absence  of 
evidence  that  he  stands  in  fear  of  being 
discliarged  unless  he  testifies  favorably  to 
the  corporation,  it  is  error  to  give  an  in- 
struction based  upon  such  assumption.  Si. 
Louis,  A.  &>  T.  H.  R.  Co.  v.  Walker,  39  ///. 
App.  3S8. 

A  court  has  no  right  to  instruct  a  jury  or 
suggest  to  them  that  servants  or  agents  of 
a  party,  who  are  called  as  witnesses,  have 
any  such  interest  as  affects  their  testimony. 
Marquette,  H.   &>  O.  R.  Co.  v.  Kirk-wood,  9 


Am.  6-  Eng-.  li.  Cas.  85,  45  MicA.  51,  7  A''. 

IV.  Rep.  209.— Distinguished  in  Hatfield 

V.  Chicago,  R.  I.  &  P.  R.  Co.,  11  Am.  & 
Eng.  R.  Cas.  153,61  Iowa  434;  Funston  z/. 
Chicago,  R.  I.  &  P.  R.  Co.,  14  Am.  &  Eng. 
R.  Cas.  640,  61  Iowa  452. — Solomon  R.  Co.  v. 
Jones,  34  Kan.  443,  8  Pac.  Rep.  730. 

Where  the  action  is  for  personal  injuries, 
it  is  error  to  charge  that  de;cndant's  em- 
ployes are  not  disinterested  witnesses,  and 
their  evidence  should  be  subjected  to  as 
severe  criticism  as  plaintiff's  own  evidence. 
Uransky  v.  Dry  Dock,  E.  B.  &>  B.  R.  Co., 
37  A'.  Y.  S.  R.  543,  59  Hun  626,  mem.,  13 
N.   Y.  Supp.  670. 

2.  Contradiction — Impeachment. 

31.  In  general.— In  a  suit  for  killing 
stock  it  was  not  error  to  permit  plaintiff, 
in  rebuttal,  to  ask  his  own  witness,  over 
defendant's  objection,  "  whether  there  was 
curve  enough  to  prevent  seeing  along  the 
track  through  there,"  since  that  was  an  in- 
quiry as  to  a  visible  and  certain  physical 
fact.  Birmingham  Mineral  R.  Co.  v.  Har- 
ris, 98  Ala.  326,  13  So.  Rep.  177. 

Evidence  that  plaintiff  had  brought  an- 
other suit  to  recover  for  a  less  number  of 
trees  than  that  claimed  to  have  been  de- 
stroyed in  this  action  is  incompetent  for 
the  purpose  of  impeachment.  Leiber  v. 
Chicago,  M.  <S-  St.  P.  R.  Co.,  84  Iowa  97,  50 
A^.  VV.  Rep.  547. 

It  is  a  suspicious  circumstance  for  a  wit- 
ness to  recollect  a  crucial  fact  on  a  second 
trial  which  was  not  adverted  to  at  the 
former  trial ;  but  it  is  not  conclusive  evi- 
dence of  his  dishonesty.  His  demeanor 
upon  the  stand  might  entirely  overcome 
the  suspicion  which  might  otherwise  arise 
that  the  recollection  of  the  testimony  was 
an  afterthought.  Cowan  v.  Third  Ave.  R. 
Co.,  9  N.  Y.  Supp.  610,  56  Hun  644,  mem., 
l\  N.  Y.  S.  R.  145;  affirmed  in  132  N,  Y. 
598,  mem.,  30  A'^  E.  Rep.  11 52,  mem. 

Where  a  company  is  sued  for  personal 
injuries,  an  offer  by  the  defendant  to  prove 
that  plaintiff  had  made  claims  for  damages 
against  other  companies  is  properly  ex- 
cluded, unless  connected  with  the  injury 
sued  for.  The  mere  fact  that  plaintiff  had 
been  a  witness  before,  and  had  made  other 
claims  for  damages  against  other  companies, 
of  itself  would  prove  nothing,  and  would 
not  tend  to  show  that  his  present  claim  was 
manufactured.    Hansee  v.  Brooklyn  El.  R. 
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Co.,  66  Hun  384,  50 A^.  Y.  5.  A".  255,  21  N.  Y. 
Supp.  230. 

It  is  competent  to  test  the  knowledge 
and  judgment  or  the  bias  of  a  witness,  tes- 
tifying in  proceedings  to  assess  damages  for 
a  right  of  way,  by  asking  him,  upon  cross- 
examination,  whether  it  is  not  an  advantage 
to  farming  lands  in  that  neighborhood  to 
have  a  railroad  constructed  near  them,  and 
whether  they  are  not  worth  more  in  conse- 
quence. Pitlsburi^h,  V.  iS-»  C.  R.  Co.  v. 
Vance,  115  Pa.  St.  325,  8  Atl  Rep.  764. 

In  an  action  against  a  company  for  the 
assessment  of  land  damages,  certain  wit- 
nesses for  plaintiffs  in  fixing  the  damages 
t(3ok  into  consideration  the  value  of  lime- 
stone beneath  the  railroad.  A  judgment 
for  plaintifTs  was  reversed,  the  court  hold- 
ing that  the  value  of  the  limestone  should 
not  be  considered.  At  a  second  trial  the 
witnesses  estimated  plaintiffs'  damages  at 
the  same  amount.  Held,  that  it  was  error 
to  prevent  the  company  from  inquiring  on 
cross-examination  whether  the  witnesses 
had  not  made  a  new  arrangement  of  the 
elements  of  damage  so  as  to  enable  them 
to  fix  the  damages  at  the  same  total  as  be- 
fore, but  by  a  difTerent  process.  Reading 
&*  P.  R.  Co.  V.  Balthaser,  126  Pa.  St.  1,17 
Atl.  Rep.  518, 

\V1.  Proof  of  conviction  of  crime. 
— Evidence  of  the  arrest  for  a  crime  and  the 
conviction  of  a  witness  is  admissible  as  af- 
fecting his  credibility;  but  it  is  not  compe- 
tent to  show  what  the  witness  testified  to  on 
the  trial  in  regard  to  the  charge  made 
against  him.  Cole  v.  Lake  Shore  (S-»  J/.  S. 
R.  Co.,  95  Jlfirli.  77,  54  N.  If.  Rep.  638. 

It  is  not  competent  to  cross-examine  a 
witness  in  regard  to  his  conviction  of  a 
crime  and  then  impeach  his  credit  by 
showing  that  he  has  made  statements  con- 
tradictory to  those  made  on  such  cross- 
examination.  Cole  v.  Lake  Shore  <5^  J/.  S. 
R.  Co.,  95  Mich.  77,  54  A'.   VV.  Rep.  638. 

33.  Contradict ingr  testimony  of 
opponcnt'switnesses.— In  a  suit  against 
an  express  company  to  recover  for  the  loss 
.  of  three  bales  of  furs,  defendant's  receipt 
therefor  had  on  it  a  memorandum  in  a 
corner,  showing  the  weight  of  each  bale, 
and  that  two  were  mink  and  one  skunk 
furs.  Plaintiffs'  clerk  testified  that  this  was 
put  upon  the  receipt  before  it  went  to  the 
express  office  for  signature,  and,  on  cross- 
examination,  that  the  weights  of  such  pack- 
ages were  kept  in   the  receipt  book,  and 


that  such  weights  were  "most  always"  put 
in  the  receipt  books.  The  agent  of  the 
company  who  signed  the  receipt  testified 
that  to  the  best  of  his  knowledge  the 
memorandum  was  not  on  the  receipt  when 
he  signed  it.  He  was  then  asked  whether 
or  not  it  was  customary  for  plaintifTs,  ac- 
cording to  his  observation,  to  put  the 
weights  on  their  receipts.  On  objection 
the  court  disallowed  the  question.  The 
witness  had  been  in  the  service  of  defendant 
many  years.  Held,  that  the  question  should 
have  been  allowed,  as  competent  to  contra- 
dict the  testimony  of  plaintiffs'  clerk. 
Adams  E.vp.  Co.  v.  Boskinvit::,  16  Am.  &* 
Eng.  R.  Cas.  102,  107  ///.  660. 

In  a  suit  to  recover  for  an  injury  to  plain- 
tiff's intestate,  received  from  a  passing  train 
while  he  was  engaged  in  repairing  the  track, 
defendant  company  called  a  roadmaster 
who  testified  that  he  had  given  instructions 
to  the  intestate  a  number  of  times  about 
getting  out  of  the  way  of  trains,  etc.  Plain- 
tiflf,  in  rebuttal,  called  several  other  men  who 
worked  with  the  dece.ised,  and  proved  by 
them  severally  that  the  roadmaster  gave 
them  no  such  instructions.  Held,  that  the 
latter  evidence  was  improper,  as  not  tend- 
ing to  contradict  the  roadmaster,  he  having 
testified  only  as  to  instructions  given  to  the 
person  who  was  injured.  Chicago  <&*  A^  IV. 
R.  Co.  V.  Moranda,  17  Am.  dw  Eng.  R.  Cas. 
564,  108  ///.  576. 

On  the  issue  whether  an  engine  bell  was 
rung  upon  approaching  a  highway  crossing 
at  grade,  a  witness  to  the  ringing,  whose 
cross-examination  showed  that  he  relied  to 
some  degree  upon  his  recollection  but 
mostly  upon  the  fact  that  the  bell  was  gen- 
erally rung  there,  cannot  be  contradicted  by 
evidence  that  the  bell  was  not  always  rung 
at  the  crossing.  Tiittle  v.  FUchbiirg  R. 
Co.,  45  Am.  &>  Eng.  Ji.  Cas.  148,  152  Moss. 
42,  25  A'.  E.  Rep.  19. 

In  an  action  by  a  brakeman  to  recover 
for  personal  injuries,  the  company  called  a 
ph3'sician  who  testified  that  he  inspected 
plaintiff's  person  about  sixteen  months  be- 
fore the  alleged  accident,  and  that  he  was 
able  to  fix  the  day  with  certainty  by  means 
of  a  record  of  the  examination  which  he  had 
made  on  the  day  it  occurred.  On  cross- 
examination  he  claimed  to  have  made  the 
record  in  a  book  regularly  kept  for  such 
pur,)oses,  in  which  he  entered  the  facts  of 
such  examinations  in  chronological  order, 
each  on  the  day  of  its  occurrence.     He/J, 
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that  it  was  proper  to  allow  an  expert  in 
handwriting  to  testify  that  all  the  entries 
in  the  book,  consisting  of  about  thirty-four 
pages,  were  made  on  the  same  occasion, 
and  not  at  the  respective  dates  on  which 
they  purported  to  have  been  made.  Van 
Tassel  v.  Neu>  York,  L.  E.  &*  W.  A\  Co.,  i 

Misc.  299, 48  N.  y.  J.  /?.  767. 20  iV.  y.  Supp. 

708;  reargitmenl  dented  tn  2  Misc.  592,  mem.; 
affirmed  in  142  A.  Y.  634,  nietn.,  37  N.  E. 
Rep.  566,  mem, 

34.  Previous  contradictory  Htatc- 
ineiits  of  witness.— Where  the  pt^per 
foundation  has  been  laid,  that  is,  where  a 
witness  has  been  asiced  if  he  did  not  make 
certain  admissions  or  statements  at  a  cer- 
tain time  and  place  inconsistent  with  those 
testified  to  at  the  trial,  and  denies  making 
sucli  statements,  then,  for  the  purpose  of 
impeaching  him,  it  is  competent  to  prove 
tliat  he  did  make  such  statements,  if  they 
relate  to  a  material  matter  in  issue.  Little 
Rock  (S-  Ft.  S.  A'.  Co.  v.  Voss,  {Ark.)  18  S. 
IV.  Rep.  172.  Chicago  <S-  A.  K.  Co.  v.  Pcn- 
nell,  no  ///.  435.  Central  K.  Co.  v.  Allmon, 
45  ///.  App.  389;  affirmed  in  147  ///.  471,  35 
A'.  E.  Rep.  726.  Artz  v.  Chicago,  R.  I.  !s* 
P.  R.  Co.,  44  Iowa  284.  Jamison  v.  Illinois 
C.  R.  Co.,  63  Miss.  33.  Spohn  v.  Missouri 
Pac.  R.  Co.,  loi  Mo.  417,  146'.  W.  Rep. 
880.  Sloan  V.  Ntnu  York  C.  R.  Co.,  45  A^.  F. 
125.  Lennon  v.  Ne-^v  York  C.  &^  H.R.R. 
Co.,  48  A'.  Y.  S.  R.  806. 65  Ilnn  578, 20  A^.  Y. 
Hupp.  557.  Bonner  V.  Mayficld,%z  Tex.  2^4, 
18  S.  IV.  Rep.  305.  Texas  &•  P.  R.  Co.  v. 
Woodall,  2  Tex.  App.  {Civ.  Cas.)  413. 
Heddles  v.  Chicago  &'  N.  IV.  R.  Co.,  39  Am. 
&•  Eng.  R.  Cas.  645,  74  Wis.  239,  42  A^.  W. 
Rep.  237.  Heddles  v.  Chicago  <S-  A^.  IV.  R. 
Co..  77  IVis.  228,  46  A'.  IV.  Rep.  1 1 5. 

Shortly  after  an  accident,  the  claim  agent 
of  a  company  obtained  from  some  of  its  em- 
ployes statements  relating  tliereto,  and  had 
them  sign  papers  containing  a  synopsis  of 
such  statements.  On  the  trial  of  an  action 
for  personal  injury  received  in  such  accident, 
defendant  offered  to  introduce  such  papers 
for  the  purpose  of  impeaching  a  witness. 
The  evidence  was  excluded.  Held,  error, 
on  account  of  which  a  new  trial  should  be 
granted.  Chicago,  M.  &>  Si.  P.  R.  Co.  v. 
Artery,  44  Am.  &•  Ettg.  R.  Cas.  573, 137  U.  S. 
S07.  n  Sup.  Ct.Rep.  129.— Distinguishing 
Vicksburg&M.  R.Co.w.O'Brien,  1 19  U.  S.  99. 
It  is  error  to  admit  in  evidence,  for  the 
purpose  of  impeaching  a  witness,  a  written 
•tetement  made  by  him  to  his  employer,  a 


railroad  company,  shortly  after  an  accident, 
containing  the  opinion  of  the  witness  as  to 
the  causes  of  the  accident  and  not  contra- 
dictory of  any  fact  testified  to  by  him  on  the 
trial.  Helton  v.  Alabama  Midland  R.  Co., 
97  Ala.  275, 12  So.  Rep.  276. 

That  an  engine  was  defective  is  not  estab- 
lished by  the  testimony  of  plaintiff  that  the 
engineer  told  him,  some  days  after  the  in- 
jury, that  it  had  certain  defects,  although  the 
engineer  had  testified  that  he  did  not  so  tell 
him.  Impeaching  the  evidence  of  the  en- 
gineer by  contradicting  him  as  to  what  he 
had  said  would  not  prove  that  what  he  had 
said  was  true.  Such  impeaching  evidence 
being  the  only  evidence  touching  any  defect 
in  the  engine,  there  was  notliing  on  which 
to  base  instructions  to  the  jury  to  "  look  to 
the  evidence  and  determine  whether  the  en- 
gine was  defective,  *  *  *  whether  there  was 
a  leak  in  the  steam,  which  escaped  into  the 
cylinders  and  caused  the  accident."  Central 
R.  &=  B.  Co.  v.  Maltsby,  90  Ga.  630,  16  .S".  E. 
Rep.  ^11. 

In  an  action  for  personal  injuries,  an  ex- 
tract from  a  paper  signed  by  plaintiff's  at- 
tending physician,  containing  a  statement 
tending  to  contradict  his  testimony  at  the 
trial,  may  be  read  to  the  jury,  the  paper  itself 
having  been  excluded  ;  and  the  fact  that  the 
paper  is  also  signed  by  a  physician  in  the 
employ  of  defendant  is  immaterial.  Smith 
V.  Metropolitan  R.  Co.,  19  Am.  &>  Eng.  R. 
Cas.  171,  137  Mass.  61. 

Plaintiff  was  injured  in  alighting  from  a 
car,  and  as  he  was  being  conveyed  to  a  hos- 
pital made  certain  statements  to  a  police  offi- 
cer, who  made  a  report  thereof  at  tlie  police 
station,  which  was  entered  in  what  was 
called  tlie  "  police  blotter."  It  was  claimed 
that  such  statements  were  inconsistent  with 
what  he  testified  to  at  the  trial.  Held,  that 
the  blotter  was  not  admissible  in  evidence, 
as  it  was  not  the  best  evidence.  The  evi- 
dence of  the  police  officer  would  have  been 
better.  Weymouth  v.  Broadway  <S>»  S.  A.  R. 
Co.,  51  A^.  Y.  S.  R.  612,  22  A^.  Y.  Supp.  1047, 
2  Misc.  506  ;  affirmed  in  142  N.  Y.  681,  37 
N.  E.  Rep.  825,  mem. 

Such  blotter  was  not  admissible  to  contra- 
dict the  officer,  his  attention  not  having  been 
called  to  the  statements  therein,  or  to  cor- 
roborate him,  as  for  this  it  was  but  hearsay. 
Weymouth  v.  Broadway  &•  S.  A,  R.  Co.,  51 
A':  Y.  S.  R.  612,  22  N.  y.  Supp.  1047, 2  Misc. 
506 ;  affirmed  in  142  N.  Y.  681,  y  A''.  E. 
Rep.  825,  mem. 
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On  the  day  after  a  fire,  an  r.gc.it  of  a  Com- 
pany drew  up  a  statement  in  the  form  of  a 
certificate,  giving  the  amount  of  plaintiff's 
goods  destroyed  while  in  the  possession  of 
the  company,  etc.  The  company  introduced 
the  deposition  of  the  agent  as  to  the  same 
facts.  Held,  that  the  statement  was  admis- 
sible to  contradict  the  deposition  in  case  it 
disagreed  witli  the  statement,  and  the  atten- 
tion of  the  witness  was  called  to  such  dis- 
agreement. East  Line  &*  R.  K.  R.  Co.  v. 
//,?//,  64  7V-.r.  615. 

;I5.  Previous  contradictory  testi- 
mony by  tlic  witness.  —  In  an  action 
against  a  railroad  for  killing  a  man  on  the 
track,  the  issue  being  whether  the  killing 
might  have  been  avoided,  the  engineer  testi- 
fied that  he  saw  the  man  when  462  feet  away, 
and  that  iie  did  not  recollect  saying  in  his 
evidence  at  the  coroner's  inquest  that  he  saw 
him  when  1287  feet  away.  Held,  that  it  was 
competent  for  plaintifl  to  prove  tliat  the  en- 
gineer had  so  testified,  li'reti  v.  Louisville, 
St.  L.  &-  T.  R.  Co.,  (Ay.)  20  S.  IV.  Rep.  215. 

It  is  not  error  to  permit  a  witness  to  be 
asked  on  cross-examination  if  he  did  not 
make  a  contrary  statement  as  a  witness  in  an- 
otlier  cause  which  had  been  tried  that  day, 
and  then  to  permit  such  contrary  statement 
to  be  proved  by  the  court  stenographer. 
S/urard  v.  Richmond  <5^  D.  R.  Co.,  35  So. 
Car.  467,  14  S.  E.  Rep.  952. 

In  an  action  for  an  injury  at  a  crossing, 
plaintiff's  testimony  upon  a  second  trial 
was  materially  different  from  that  which 
he  gave  at  the  former  trial  as  to  the  dis- 
tance the  train  was  from  the  crossing  when 
he  noticed  its  approach.  On  cross-exami- 
n.ition  he  was  asked :  "  Have  you  not 
made  a  different  statement  in  your  testi- 
mony on  this  trial  as  to  the  distance  the 
train  was  from  you  when  you  first  saw  it 
from  the  statements  you  made  in  your  tes- 
timony on  the  former  trial  of  this  case,  by 
reason  of  the  supreme  court  having  reversed 
the  case  and  you  having  seen  the  grounds 
upon  which  the  case  was  reversed  ?"  The 
witness  had  admitted  having  read  the  opin- 
ion of  the  supreme  court  holding  him  guilty 
of  contributory  negligence.  Held,  that  it 
was  reversible  error  to  refuse  the  question. 
Galveston,  H.  &>  S.  A.  R.  Co.  v.  Porfert,  i 
Tex.  Civ.  App.  716,  20  S.  W.  Rep.  870. 

Depositions  of  witnesses  at  a  coroner's 
inquest  are  admissible  to  impeach  them, 
when  introduced  by  defendant  on  their  de- 
nying that  they  made  certain  declarations 


at  the  inquest.  Nrv  York,  P.  &*  N.  R.  Co. 
v.  Kellam,  32  Am.  &*  Eng.  A'.  Cas.  114,  83 
Va.  851.36-.  E.Rep.  703. 

30.  Former  statements  as  to  col- 
lateral matters.  —  In  a  suit  against  a 
street  railway  for  alleged  negligence  in  al- 
lowing a  drunken  driver  to  run  a  car  draun 
by  mules,  the  evidence  was  conflicting  as  to 
whether  the  driver  was  drunk  at  the  timcof 
the  accident,  and  he  testified,  denying  ilmt 
he  was  intoxicated.  On  cross-examination 
he  was  asked  if  he  did  not,  after  the  first 
trial  of  the  case  (there  having  been  several 
trials),  at  a  named  place,  tell  two  persons 
named  that  he  did  not  deny  being  drunk  at 
the  time  of  the  accident,  and  he  denied  hav- 
ing said  so  at  that  or  any  other  place.  The 
court  allowed  plaintiff  to  prove,  by  such 
persons,  that  the  driver,  shortly  before 
the  first  trial,  did  make  such  statements. 
Held,  that  the  admission  of  such  impeach- 
ing evidence  was  erroneous.  Qiiincy  Hone 
R.  &•  C.  Co.  V.  Gnitse,  137  ///.  264,  27  A'.  E. 
Rep,  190;  reversiftg  38  ///.  App.  212. 

The  rule  is  well  settled  that  if  a  party  ex- 
amines his  adversary's  witness  on  new  and 
immaterial  matter  he  is  bound  by  his  answer, 
and  cannot  call  witnesses  to  contradict  him. 
McCallan  v.  Brooklyn  City  R.  Co.,  15  A'.  Y. 
S.  R.  843,  48  Hun  340,  I  N.  Y.  Supp.  289. 
Union  Pac.  R.  Co.  v.  Reese,  56  Fed.  Rep.  28S. 

And  the  same  rule  applies  where  the  eri- 
dence  is  inadmissible.  Sherman  v.  Dela- 
•ware,  L.  &^  IV.  R.  Co.,  106  A'.  Y.  542, 13  N. 
E.  Rep.  616,  1 1  A^.  r.  S.  R.  318. 

37.  Laying^  foundation  for  iiii- 
peacliment.  —  When,  on  cross-examina- 
tion, a  witness  is  interrogated  as  to  a 
conversation,  with  a  view  to  laying  the 
foundation  for  impeaching  him,  he  has  a 
right  to  give  the  whole  conversation  so  far 
as  it  is  pertinent;  and  this,  without  refer- 
ence to  whether  the  other  interlocutor  was 
an  agent  of  the  cross-examining  party  or 
not.  Savannah,  F.  &»  W.  R.  Co.  v.  Hoi- 
Ian:!,  41  Am.  &•  Eng.  R.  Cas.  196,  82  Ga. 
257,  10  S.  E.  Rep.  200. 

It  is  competent  to  inquire  of  a  witness 
the  exact  date,  after  a  fire,  when  a  locomo- 
tive was  taken  to  the  shop  to  be  repaired, 
in  order  to  ascertain  the  correctness  of  a 
previous  statement  by  him  as  to  such  date. 
Louisville,  N.  A.  &*  C.  R.  Co.  v.  Richardson, 
66  Itid.  43. 

A  witness  having  testified  that  he  saw 
the  fire  which  caused  the  injury  start  from 
another  source,  it  is  proper,  for  the  purpose 
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of  impeachment,  to  ask  him  if  he  had  not 
stated  at  a  certain  time  and  place  that  it 
started  from  the  locomotive.  Hoye  v.  Chi- 
c<ii,'o,  M.  &•  St.  P.  A'.  Co.,  46  MinH.  269,  48 
.V.  jr.  Rep.  1 1 17. 

A  witness  was  aslced  as  to  a  declaration  by 
another  witness  who  had  already  been  ex- 
amined) made  in  the  presence  of  the  de- 
ceased a  short  time  after  the  accident 
causing  his  death.  Held,  inadmissible, 
Ijccause  the  other  witness  had  not  been 
asl<ed  as  to  it,  so  as  '.o  lay  a  predicate  to 
impeach  1  ini ;  nor  was  it  shown  to  have 
been  participated  in  by  deceased,  or  suffi- 
ciently connected  with  the  accident  to 
render  it  res  jres/a,  Galveston,  H,  &^  S.  A. 
A\  Co.  V.  Le  Gierse,  5 1   Tex.  1 89. 

What  a  witness  thought  and  said  in 
regard  to  a  material  fact  at  a  time  prior  to 
the  trial  cannot  be  detailed  by  him  on  the 
trial  in  response  to  a  leading  question,  un- 
less his  answer  be  sought  for  the  purpose 
of  impeaching  his  testimony  ;  if  that  be  the 
object,  his  attention  must  first  be  called  to 
the  time,  place,  and  circumstances  under 
which  the  declarations  were  made.  If  such 
testimony  be  admitted  for  a  purpose  other 
than  that  of  impeachment,  and  be  of  a  char- 
acter likely  to  have  influenced  the  verdict, 
it  will  constitute  cause  for  reversal.  Ft. 
Worth  (^  D.  C.  R.  Co.  v.  Thompson,  75 
Tex.  501,  13  .9.   IV.  Rep.  742. 

38.  Impeaching  one's  own  wit- 
ness.—  The  general  rule  is  that  when  a 
party  produces  a  witness  in  proof  of  his 
cause  he  thereby  represents  him  as  worthy 
of  belief,  and  the  law  will  not  permit  the 
party  calling  him  afterwards  to  impeach  his 
general  reputation  for  truth,  nor  impugn 
his  credibility  by  general  evidence  tending 
to  show  him  unworthy  of  belief ;  but  this 
rule  does  not  preclude  the  party  from  prov- 
ing tlie  truth  of  any  particular  fact  by  other 
competent  testimony,  though  in  direct  con- 
tradiction of  what  such  witness  may  have 
testified,  and  though  the  evidence  may  col- 
laterally have  the  effect  of  showing  that  he 
was  generally  unworthy  of  belief.  Tobin  v. 
Chiaxgo  City  R.  Co.,\J  III.  App.  82. 

It  is  not  competent  for  a  party  to  Im- 
peacfi  his  own  witness  by  the  introduction 
in  evidence  of  an  affidavit  previously  signed 
by  the  witness,  and  settin  forth  a  contrary 
state  of  facts  from  that  testified  to  upon 
the  trial,  nor  by  proof  of  declarations  made 
by  the  witness  inconsistent  with  his  testi- 
mony upon   the  trial ;   and  error   in  the 


admission  of  such  impeaching  evidence  will 
not  be  cured  by  an  instruction  of  the  court 
to  the  Ji'ry  that  the  evidence  could  be  con- 
sidered by  them  simply  for  the  purpose  of 
explaining  how  the  witness  came  to  be  put 
upon  the  itand.  Hall  v.  Chicago,  R.  I,  &* 
P.  R.  Co.,  84  Iowa  311,  51  N.  IV.  Rep.  150, 
—Following  Thorn  v,  Moore,  2t  Iowa 
289;  Clappx'.  Peck,  55  Iowa  272. 

Generally  a  party  cannot  impeach  the 
credibility  of  his  own  witness  ;  but  he  may, 
for  this  purpose,  prove  contradictory  state- 
ments of  an  unfriendly  witness,  whom  he  is 
entrapped  into  calling,  and  by  whose  testi- 
mony he  is  surprised.  Moore  v.  Chicago,  St. 
L.  &^  N.  O.  R.  Co.,  9  Am.  &*  ^ng.  R.  Cas. 
401,  59  J/wj.  243. 

If  the  circumstances  raise  a  presumption 
that  the  party,  when  he  introduces  the  wit- 
ness, knows  that  he  will  not  testify  as  he 
represents,  evidence  of  surprise  is  requisite 
before  the  contradictory  statements  will  be 
admitted.  Moore  v.  Chicago,  St.  L.  &*  N. 
O.  R,  Co.,  9  Am.  (&>»  Eng.  R.  Cas.  401,  59 
Miss.  243. 

A  plaintiff  who,  in  a  suit  for  damages 
against  a  company,  calls  witnesses  who 
testify  that  they  were  not  present  when  he 
was  injured,  cannot,  in  order  to  impeach 
their  credibility,  ask  them  whether  they 
have  stated  otherwise  to  designated  persons. 
Moore  v.  Chicago,  St.  L.  &•  N.  O.  R.  Co.,'g 
Am.  &*  Eng.  R.  Cas.  401,  59  Afiss.  243. 

Whether  the  court  can,  at  plaintiff's  sug- 
gestion, examine  persons  in  defendant's  ser- 
vice without  affecting  his  right  to  impeach 
them,  queer e ;  but  the  power,  if  it  exists,  is 
discretionary,  and  refusal  to  use  it  is  no», 
error,  whatever  its  unwarranted  exercise 
may  be.  Moore  v.  Chicago,  St.  L.  &>  N.  0.  R. 
Co.,  9  Am.  (Sm  Eng.  R.  Cas.  401,  59  Miss.  243. 

Showing  that  a  witness  has  made  state- 
ments out  of  court  varying  from  and  con- 
flicting with  what  he  testifies  to  in  court, 
on  a  point  material  to  the  issue,  is  admissi- 
ble when  the  witness  has  been  interrogated 
upon  the  point  and  denies  making  the  state- 
ments; but  this  rule  is  applicable  only  to 
the  witnesses  of  the  opposing  party.  A 
party  may  not  impeach,  either  by  general 
evidence,  or  by  proof  of  contradictory  state- 
ments out  of  court,  the  witness  whom  he 
has  presented  as  worthy  of  credit.  He  may 
contradict  him  as  to  a  fact  material  in  the 
cause,  although  the  effect  of  the  proof  may 
be  to  discredit  him,  but  he  cannot  contra- 
dict him  when  it  is  only  material  as  it  bears 
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on    liis  credibility.      Coulter  v.  American 
Merchants;'  Union  Exp.  Co.,  $6  N.  Y.  585. 

:iO.  lloHtility  of  wltliVNS.— It  is  com- 
petent for  a  parly  against  whom  a  witness 
lias  been  calletl  to  prove  acts  or  declara- 
tions showing  feelings  of  hostili'y  or  malice, 
if  tile  witness  denies  ilicm  ;  but  the  evidence 
to  show  lu)Siil(?  feelings  of  a  witness  should 
be  direct  and  positive,  and  not  very  remote. 
Schitlt::  v.  Third  Ave.  K.  Co.,  8y  X.  V.  242  ; 
reversing  \i,J.  H-^  S.2\\.  Galew.  NnoYork 
C.  &•  //.  1\.  /»'.  Co.,  •]()  N.  y.  594,  num.; 
aj/iriiiinii  13  J/iiit  \. 

Hostility  Of  favor  towards  either  party 
may  be  proved  by  the  declarations  of  the 
witness,  and  if  he  denies  making  the  dec- 
larations he  may  be  contradicted  ;  but  there 
is  a  wide  distinction  between  sliowing  the 
relations  of  the  witness  to  eitiier  party  and 
proving  his  statements  made  in  pais  incon- 
sistent with  his  testimony  upon  the  stand. 
AfcCallan  v.  lUool^lyn  Cily  R.  Co.,  1  $  N.  V. 
S.  A'.  .S43.  48  //«;/  340,  I  A'.   1  ■.  Si/pp.  289. 

40.  Attack  ii|M>ii  tlio  roinitation  of 
tlu'  witness. — When  a  female  has  testified 
to  certain  indecent  conduct  toward  herself, 
evidence  relating  to  her  general  character 
for  truth,  veracity,  and  chastity  is  admissi- 
ble, to  impeach  her.  Indianapolis,  P.  iS^  C. 
1\'.  Co.  V.  Anthony,  43  /;/(/.  183, 

Where  an  attempt  is  made  to  impeach 
the  credibility  of  a  witness  by  proof  of  bad 
reputation,  the  party  making  such  attempt 
may — having  profiuccd  slight  evidence  of 
bad  reputation  at  the  time  of  the  trial— ex- 
tend back  his  evidence  on  that  point  for  a 
rcas(/nable  period.  Memphis  &»  O.  li.  Packet 
Co.  V.  McCool,  8  Avi.  i5-»  F.ng.  K.  Cas.  390, 
83  hid.  392.-  Quoting  People  v.  Abbott, 
19  Wend.  (N,  Y.)  192. 

In  an  action  by  a  boy  ten  years  old  for  a 
personal  injury,  a  physician  called  as  a 
witness  for  plaintiff  testified  to  tiie  extent 
of  the  injury.  Defendant  offered  to  show 
that  the  physician  and  plaintiff's  mother, 
three  years  before  the  injury,  drove  together 
to  an  apothecary's  shop  and  there  remained 
until  one  o'clock  at  night,  under  circum- 
stances showing  great  intimacy.  Held,  that 
this  evidence  might  properly  be  rejected  by 
the  presiding  judge  as  immaterial.  Elkins 
V.  Boston  &*  A.  R.Co.,\\^  Mass.  190,  7  Am. 
Ry.  Rep.  456, 

A  witness  was  asked  on  cross-examina- 
tion whether  he  had  been  expelled  from  a  fire 
department.  Held,  that  the  question  was 
improper  because   the  fact  sought  to  be 


proved  was  not  pertinent,  neither  did  it 
relate  to  any  specific  fact  wliich  tended  to 
discredit  the  witness  or  impeach  his  moral 
character.  Nolan  v.  Brooklyn  City  &•  N. 
R.  Co.,  87  N.  V.  63. 

A  witness  called  by  defendant  contra- 
dicted plaintiff  as  to  certain  material  mat- 
ters. Held,  that  it  was  competent  for 
plaintiff  to  break  down  his  credibility  by 
proving  by  the  witness  himself  that  he  had 
been  guilty  of  acts  tending  to  prove  his  barl 
moral  character,  as  that  lie  had  embe/,/led 
money  from  a  former  employer.  Allen  v. 
Dry  Dock,  K.  B.  6^  //.  A'.  Co.,  19  A'.  V.  S.  R. 
114.  2  A'.   V.  Supp.  738. 

41.  I>iNc'liart;«  or  rofiiHal  of  uiii- 
pIoynuMit.  —  Defendant  offered  to  show 
that  one  of  plaintiff's  witnesses  had,  prior 
to  the  accident  as  to  which  he  testified,  ap- 
plied for  a  |)osition  upon  its  road  and  had 
been  refused.  Held,  that  the  rejection  of 
such  testimony  was  not  eiror.  Gale  v.  Ne^o 
York  C.  <S-  //.  R,  R.  Co.,  76  A'.  Y.  594, 
mem.;  affirming  ^iHo7v.  Pr.  385,  13  Hun  \. 

The  evidence  was  conflicting  .\s  to  the 
circumstances  of  an  accident,  plaintiff  and 
two  witnesses  testifying  that  he  was  pushed 
or  thrown  from  the  car  by  the  conductor, 
the  latter  and  another  witness  for  defendant, 
that  this  was  not  so,  but  that  plaintilT 
jumped  from  the  car.  R.,  one  of  plaintiff's 
witnesses,  a  car  driver  who  had  been  dis- 
charged by  defendant,  was  asked  on  cross- 
examination  if  he  did  not  have  a  conversa- 
tion with  P.,  another  car  driver,  in  which 
he  sought  to  induce  P.  to  testify  falsely 
that  his  brakes  were  out  of  order,  so  as  to 
fix  the  company  with  liability  in  another 
case ;  this  K.  denied.  P.  was  called  as  a 
witness  for  defendant,  and  the  offer  was 
made  to  prove  such  conversation  by  him  ; 
this  was  objected  to  and  excluded.  Held, 
error.  Schults  v.  Third  Ave.  R.  Co.,  9  Am. 
^  Eng.  R,  Cas.  413,  89  A^.  Y.  242;  revers- 
ing \\J.  i&^  .S".  211. 

Where  a  company  is  sued  for  a  personal 
injury  and  calls  one  of  its  employes  as  a 
witness,  it  is  proper  to  ask  such  employe 
on  cross-examination  whether  he  had  stated 
that  the  company  would  blacklist  him  if  he 
gave  his  testimony  according  to  the  facts, 
as  such  statement  would  tend  to  show  his 
bias  and  affect  his  credibility.  Pyne  v. 
Broadway  Sf  S  A.  R.  Co.,  46  A'.  Y.  S.  R. 
662,  19  A^.  y.  :  upp.  217;  affirmed  in  138  N. 

y.  627,  num.,  51  A^.  y.  S.  R.  934,  mem.,  33 

A';  E.  Rep.  1083,  mem. 
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In  xuch  case,  evidence  of  other  witnesses 
that  the  cmploy6  had  stated  that  if  he  was 
independent  by  having  a  house  and  lot  in  the 
country  he  could  give  his  evidence  without 
regard  to  being  blacklisted  is  competent 
for  the  same  purpose.  Pyne  v.  Broadway 
iS-  .v.  //.  A'.  Co.,  46  A',  K.  S.  A'.  662,  19  A^. 
Y.  Supp.  317;  affirmed  in  138  A'.  Y.  627, 
mem.,  51  A'.  Y.  S.  R.  934,  mem.,  33  A^.  E. 
Rep.  1083,  mem, 

3.  Corroboration — Confirmation. 

42.  Ill  g«iiernl.— Plaintiff  sued  for  per- 
sonal injuries,  and  at  the  trial  testified  in  his 
own  behalf  that  his  character  for  truth  and 
veracity  had  never  been  attacked,  and  that 
he  boarded  with  a  certain  individual  who 
could  testify  to  his  good  character.  Held, 
that  the  admission  of  such  evidence  was 
reversible  error.  Savannah,  F.  &*  IV.  R. 
Co.  V.  Harrigan,  80  Ga.  602,  7  5.  E. 
Rep.  280. 

The  testimony  of  a  woman  who  nursed 
plaintiff  while  he  was  confined  to  his  bed,  to 
the  effect  that  he  called  her  at  a  time  and 
exhibited  to  her  a  piece  of  bone,  which  he 
said  he  had  just  taken  from  the  wound,  was 
competent  to  corroborate  plaintiff's  testi- 
mony as  to  taking  the  bone  from  the  wound. 
And  so  also  the  testimony  of  other  wit- 
nesses that  after  the  injury  plaintiff  limped, 
while  engaged  in  labor,  was  competent  to 
show  the  extent  of  the  injury.  Pringlc  v. 
Chkai^o.  R.  I.  &>  P.  R.  Co.,  18  Am.  ij^  Eng. 
R.  Ciis.  91,  64  /o7iua  613,  21  A^.  IF.  Rep.  108. 

Where  the  action  is  for  personal  injuries, 
and  plaintiff  is  a  witness  for  himself  and  testi- 
fies as  to  his  feelings,  he  cannot  reinforce 
his  evidence  by  proof  that  he  made  state- 
ments of  like  cliaractcr  to  his  physician. 
Barrelle  v.  Penusyhniiiia  R.  Co.,  21  N.  Y.  S. 
R.  109,  4  A'.  ]'.  .Siipp.  127  ;  affirmed  in  121 
A',  Y.  697.  tiieiii.,  24  /V.  E.  Rep.  1099,  mem. 

In  an  action  for  the  amount  of  a  sub- 
scription to  stock,  defendant  alleged  that  it 
was  expressly  stipulated  by  the  agent  of  the 

mpany,  in  the  presence  of  S.,  that  the 
Mibscription  was  not  to  be  paid  until  a 
certain  amount  had  been  subscribed.  The 
agent,  on  cross-examination,  denied  having 
made  such  representations.  Defendant  then 
called  S.  to  prove  that  the  agent  had  made 
such  representations,  although  they  were 
made  at  a  time  previous  to  the  subscription. 
The  court  excluded  the  offer.  Held,  that 
the  testimony  should  have  been  admitted 
8  D.  R.  D.— 14 


as  tending  to  corroborate  defendant,  and  as 
part  of  the  resgeUa,  Rincsmith  v.  People's 
Fre^ht  R.  Co.,  i  Am.  (3-  Eng.  R.  Cas.  374, 
90  Pa.  St.  262. 

A  plaintiff  who  sues  a  company  for  per« 
sonal  injuries  may,  on  direct  examination, 
testify  as  to  the  business  and  standing  of  his 
witnesses,  though  their  character  or  knowl- 
edge of  the  matters  about  which  they  testify 
has  not  been  assailed  by  the  company.  Gal- 
veston, H.  <&-  S,  A.  R.  Co.  V.  Thornsberry, 
{Tex.)  17  .S'.  W.  Rep.  521.  —  Approving 
Philadelphia  &  R.  R.  Co.  v.  Derby,  u  How. 
(U.S..  486;  Pennsylvania  Co.  v.  Roy,  102 
U.  S.  455  ;  Houston  &  T.  C.  R.  Co.  v.  Gor- 
bett,  49  Tex.  581. 

A  witness  tcstilied  that  a  horse  was  worth 
$150,  and  on  cross-cxaminiition  stated  that 
he  founded  his  opinion  on  an  offer  made  to 
him  for  the  horse,  The  testimony  of  value 
Wits  not  stricken  out,  and  the  evidence  was 
corroborated  by  another  witness,  and  was 
not  contradicted.  Held,  that  a  verdict  for 
the  value  of  the  horse  as  stated  was  justi- 
fied by  the  evidence.  Johnson  v.  Rio  Grande 
Western  R.  Co.,  7  Utah  346,  26  Pac.  Rep.  926. 

Plaintiff  granted  a  right  of  way  over  cer- 
tain property  to  defendant  company,  but 
afterwards  sued  for  damages  for  building  the 
track  closer  to  his  mill  than  the  conveyance 
specified.  He  called  two  witnesses  who 
were  permitted  to  testify  that  on  one  occa- 
sion plaintiff's  mill  liad  caught  fire  from 
sparks  from  the  locomotive,  but  they  made 
no  estimate  of  plaintiff's  damages.  Held, 
that  their  evidence  was  admissible  to  verify 
that  of  other  witnesses  who  did  estimate 
the  depreciation  of  plaintiff's  property  by 
reason  of  the  construction  of  the  railroad, 
and  who  specified  the  danger  of  fire  as  an 
element  of  such  depreciation.  Hutchinson 
v.  Chicago  Sf  N.  W.  R.  Co.,  41    Wis.  541. 

4J<.  Not'CHsity  for  corroboration. — 
There  are  very  few  cases  in  which  a  jury 
should  find  a  verdict  for  plaintiff  upon  his 
unsupported  testimony  alone,  when  it  is 
positively  contradicted  by  defendant.  Plain- 
tiff sued  for  personal  injuries  and  gave  his 
own  evidence  only  in  support  of  his  claim. 
He  was  contradicted  positively  by  a  con- 
ductor, and  a  brakeman  testified  to  such 
facts  as  would  absolutely  bar  a  recovery  if 
believed  by  the  jury.  Plaintifl  recovered. 
Held,  that  a  new  trial  sht)uld  be  awarded. 
Illinois  C.  R.  Co.  v.  Alexander,  46  ///.  App. 
505.  —  Following  Peaslee  v.  Glass,  61 
111.  94. 
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IV.  EXAMIRATIOK. 
I.  In  General. 

44.  Materiality  of  auswer  called 
for.— In  an  action  for  stock  killed,  the  ques- 
tion by  defendant,  "  What  were  the  mules 
appraised  at  ? "  when  the  evidence  shows 
that  they  were  not  appraised  on  the  demand 
of  plaintiff,  nor  in  writing,  calls  for  illegal 
and  ex  parte  evidence.  Birmitigham  Mnt' 
eral  R.  Co.  v.  Harris,  98  Ala.  326,  13  So. 
Rep.  377. 

On  the  examination  of  an  engineer  as  to 
his  written  report  to  the  company  of  killing 
stock,  an  objection  to  his  examination  as  to 
its  contents  without  first  showing  the  time 
and  place  when  and  where  the  report  was 
made  is  properly  overruled.  Birmingham 
Mineral  R.  Co.  v.  Harris,  98  Ala.  326,  13  • 
So.  Rep.  377. 

Where  a  witness  is  not  asked  as  to  the 
fact  of  the  use  of  brakes  during  a  railroad 
accident,  but  what  he  had  said  about  their 
use,  his  answer  is  inadmissible.  Marsh  v. 
South  Carolina  R.  Co.,  56  Ga.  274. 

C)n  the  trial  of  an  action  to  recover  for  a 
personal  injury,  a  physician  who  had  treated 
plaintiff  was  called  to  testify  on  the  ques- 
tion of  the  extent  of  the  injury.  During  his 
examination  he  was  asked  if  he  was  "  the 
same  gentleman  who  treated  the  bomb- 
struck  policeman."  Held,  that  the  answer 
10  the  question  would  not  have  added  any 
force  to  the  witness's  testimony,  nor  was  it 
at  all  material.  Pennsylvania  R.  Co.  v. 
Connell,  127  ///.  419.  20  N.  E.  Rep.  89;  af- 
firming 26  ///.  App.  594. 

It  is  not  necessary  that  every  question 
put  to  a  witness  shall  be  so  broad  and  com- 
prehensive that  the  answer  shall  be  evidence 
of  some  issue  in  the  case.  If  all  the  an- 
swers to  a  series  of  questions  upon  the  same 
general  subject,  taken  together,  are  compe- 
tent, each  is  competent,  and  a  question 
tending  to  elicit  such  an  answer  should  be 
allowed.  Atchison,  T.  &*  S.  F.  R.  Co.  v. 
Stanford,  12  Kan.  354,  8  Am.  Ry.  Rep.  230. 

In  an  action  against  a  company  for  caus- 
ing death,  one  of  defendant's  witnesses  was 
asked  on  cross-examination  if  he  had  not 
said  to  a  certain  person  that "  money  would 
be  no  object  to  the  railroad  company  if  it 
could  find  some  person  to  state  that  Ritter 
[plaintiff's  intestate]  was  fishing  and  wading 
in  the  creek,  in  bad  weather,  before  his 
death,"  which  he  denied.  The  party  to 
whom  he  was  reported  to  have  said  it  was 


examined  as  a  witness,  out  made  no  refer- 
ence to  this  matter;  but  another  witness 
was  called  who  testified  that  he  did  say  it. 
Held,  that  the  evidence  was  incompetent, 
except  for  the  purpose  of  contradicting  the 
witness.  Louisville  Sf  N.  R.  Co.  v.  Ritter, 
28  Am.  &>  Eng.  R.  Cas.  167,  85  Ky.  368,  3 
5.  W.  Rep.  591. 

Where  an  employe  claims  to  have  been 
injured  by  a  sudden  movement  of  the  train 
while  he  was  uncoupling  cars,  it  is  error  to 
permit  him  to  state  what  he  would  have 
done  had  he  known  that  the  sudden  move- 
ment would  occur.  Rutledge  v.  Missouri 
Pac.  R.  Co.,  wo  Mo.  312,  19  5.  W.  Rep.  38. 

In  an  action  for  personal  injuries  to  a 
passenger  on  a  street-car,  after  being  asked 
whethi,r  the  car  on  which  plaintiff  was  rid- 
ing was  striving  with  another  uar  as  towhich 
should  reach  a  crossing  first,  witness  was 
then  asked  whether  he  had  ever  seen  a  race 
of  thai  kinri.  Held,  that  an  objection  to  the 
question  was  properly  sustained.  Whitbeck 
".  Atlantic  Ave.  R.  Co.,  4  N.  Y.  Stipp.  100. 

In  an  action  for  damages  for  injuries 
alleged  to  have  been  caused  by  negligence 
in  the  management  of  a  train,  it  is  not  error 
to  allow  the  engineer,  in  the  course  of  his 
narrative  of  how  the  accident  happened,  to 
state  that  the  engine  boiler  leaked  steam. 
Lai- in  v.  Oregon  Pac.  R.  Co.,  34  Ani.&^  Lng. 
R.  Cas.  500,  15  Or  eg.  220,  15  Pac.  Rep.  641. 

In  an  action  to  recover  for  the  construc- 
tion and  operation  of  a  siding  in  front  of 
plaintiff's  property,  it  is  not  competent  for 
the  company  to  ask  plaintiff  if  he  would  take 
a  certain  sum  for  the  property,  nor  for  de- 
fendant to  ask  its  own  witness  if  he  would 
give  a  certain  sum  therefor.  Aumau  v. 
Philadelphia  iS-  R.  R.  Co.,  133  Pa.  St.  93. 20 
Atl.  Rep.  1059. 

45.  llelevftiicy  of  answer  oalle<l 
for. —  Plaintiff's  injuries  having  been  re- 
ceived while  in  defendant's  employment  as 
a  brakeman  on  a  freight  train  of  loaded 
cars  which  was  drawn  by  an  engine  without 
a  cowcatcher,  and  which  was  derailed  by 
running  over  a  cow,  a  railroad  engineer 
who  has  testified  that  an  engine  is  liable 
to  be  thrown  off  with  or  without  a  cow- 
catcher, and  that  he  knew  of  one  case,  can- 
not be  allowed  to  testify,  against  objection, 
as  to  the  particulars  of  that  case.  Tennes- 
see C,  I.&-'  R.  Co.  v.  Kyle,  93  Ala.  i,  8  So. 
Rep.  764. 

Where  the  injuries  complained  of  are  al- 
leged to  have  been  caused  by  the  negligence 
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of  the  foreman  of  a  car  on  which  plaintiff 
wus  working,  he  h<. .  ...g  checked  it  suddenly 
wliile  it  was  moving  at  a  rapid  speed,  where- 
by plaintifl  was  thrown  off  and  injured,  the 
speed  of  the  car  being  relevant  and  material 
to  the  issue  and  the  plaintiff  having  testified 
that  it  was  moving  eight  or  ten  miles  an 
hour,  he  may  be  asked  "  About  how  fast, 
compared  to  a  man  running?"  and  may 
iiiiswer  "It  was  running  faster  than  a  man 
could  run."  Kansas  City,  M.  &•  B,  R.  Co.  v. 
(.'/■('(T/ivr,  95  Ala.  412,  n  So.  Rep.  262. 

A  witness  having  described  the  place  of 
ail  accident,  the  testimony  of  another  wit- 
ness as  to  measurements  taken  by  him  of 
tlie  place  pointed  out  by  the  first  witness 
is  competent,  it  appe?.ring  that  the  place 
pointed  out  and  the  place  of  the  accident 
were  the  sam.^.  Keiin  v.  Unim  R.  &^  T, 
Co.,  1 5  Mo.  App.  593. 

To  establish  the  weight  of  nineteen  bales 
of  cotton  burned  on  defendant's  railroad,  it 
is  competent  for  a  witness  to  state  the  aver- 
age weight  of  a  lot  of  thiriy-three  bales,  of 
which  the  burned  bales  were  a  portion,  and 
tlius  to  fix  the  weight  of  the  nineteen  bales 
by  approximation.  Smith  v.  North  Carolina 
R.  Co.,  68  N.  Car.  107. 

A  company  sued  for  damages  for  con- 
structing its  road  over  land  rested  its  de- 
fense on  the  acquiescence,  consent,  an  ' 
permission  of  plaintiffs.  After  evidence 
had  been  offered  of  certain  facts  and  cir- 
cumstances tending  to  show  such  permis- 
sion, it  was  competent  for  the  company  to 
ask  one  of  its  witnesses  whether  there  "  was 
any  act  of  the  owner  indicating  a  dissent." 
TompA'iHS  V.  Augusta  &^  K.  R.  Co.,  21  So, 
Car.  420. 

Where  the  question  is  whether  plaintiff's 
intestate,  by  jumping  from  a  car  drawn  by 
iiorses  which  were  running  away,  was  not 
guilty  of  contributory  negligence,  and  it 
appeared  that  there  was  an  embankment 
near  the  place  of  the  accident  over  which 
the  car  might  have  been  thrown,  it  is  proper 
tvj  ask  a  witness  "  How  steep  is  that  em- 
bankment ?  "  Dimmey  v.  Wheeling  6-  E.  G. 
R,  Co.,  27  IV.  Va.  32. 

A  witness  for  plaintiff  was  permitted  to 
testify  as  to  how  many  people  he  had  seen 
walking  on  the  tracks  at  the  point  where 
the  accident  occurred,  in  a  given  time  a  year 
or  more  after  the  accident.  The  plaintiff 
had  previously  testified  that  the  number  of 
peoplt  walking  on  the  track  at  the  time 
ment.oned  was  about  equal  to  the  number 


walking  there  when  he  was  injured.  Held, 
that  the  evidence  was  competent  to  show 
the  amount  of  travel  there  at  the  time  of  the 
accident.  Whalen  v.  Chicago  &•  N.  IV.  R. 
Co.,  41  Am.  6»  Eft^.  R.  Cas.  558,  75  IVis. 
654.  44  A^.  W.  Rep.  849. 

40.  Answer  responsive  to  ques- 
tion. —  In  an  action  against  an  express 
compi'ny  for  failure  to  deliver  certain  jew- 
elry, the  consignee  was  examined  on  in- 
terrogatories, and  required  to  append  the 
invoice  to  his  answer,  and  to  state  the  value 
of  the  part  of  the  jewelry  received  and  of 
the  part  not  received.  He  answered,  ap- 
pending the  invoice,  enumerating  the  arti- 
cles not  received  and  the  value  of  each, 
and  then  stated,  *'  The  values  attached  to 
each  article  are  the  invoice  prices,  and  the 
total  value  of  the  missing  articles  is  $163.25." 
Held,  that  an  objection  to  this  portion  of 
the  answer  on  the  ground  that  the  witness 
was  not  testifying  of  his  own  knowledge  of 
the  value  of  the  missing  articles,  but  only  as 
to  the  invoice  of  value,  even  if  well  taken, 
went  only  to  the  weight  and  not  to  the 
competency  of  the  evidence,  and  was  no 
reason  for  excluding  it.  Southern  Exp.  Co. 
V.  Hess,  53  Ala.  19. 

The  chief  engineer  of  defendant  company 
was  asked,  "  What  was  the  condition  of  the 
ties?"  Held,  that  his  answer  that  "the 
ties  are  in  the  condition  that  we  find  thenj 
generally'in  all  parts  of  the  track  previous 
to  renewals  "  was  properly  stricken  out  as 
argumentative  and  irresponsive.  Louis- 
ville, N.  A.  <S-  C.  R.  Co.  v.  Miller,  (/nd.)  58 
Am,  Si-'  Eng.  R.  Cas.  304,  37  A'.  E.  Rep.  343. 

A  witness,  in  answer  to  a  question  as  to 
the  general  custom  of  a  company  in  keeping 
engines  and  spark  arresters  in  good  order, 
can,  without  objection,  instead  of  testifying 
to  the  custom,  state  what  the  company  did. 
Patterson  v.  Chicago,  M.  Ssf  St.  P.  R.  Co, , 
70  Iowa  593,  33  M.  IV.  Rep.  228. 

In  an  action  for  damages  to  abutting 
property  by  an  elevated  railroad,  a  witness 
who  owned  and  occupied  a  building  in  the 
same  street  was  asked  what  effect  the  rail- 
road had  upon  his  property,  and  answered, 
"  It  destroyed  my  business  entirely."  Held, 
responsive  to  the  question.  Johnston  v. 
Manhattan  R.  r> .  39  JV.  1'.  S.  R.  227,  60 
Hun  583,  mem.,  14  A^.   V.  Supp.  897. 

47.  Indeflnitc  question.  —  Plaintiff 
sued  for  a  personal  injury  in  falling  while 
attempting  to  get  on  a  street-car.  The 
company  claimed  that  plaintiff  was  intoxi- 
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cated  at  the  time,  which  contributed  to  the 
injury,  upon  which  point  there  was  a  con- 
flict of  evidence.  His  employer  was  called 
and  was  asked  wliether  during  the  time  of 
plaiiitifi's  employment  he  had  had  occasion 
at  any  time  to  lay  him  off  for  drinking  beer. 
It  appeared  that  plaintiff  had  been  in  the 
employment  of  the  witness  for  two  years, 
but  there  was  nothing  else  to  indicate  the 
time.  //t7(/,  tliai  the  question  was  not  suf- 
riciently  delinite,  as  to  time  or  circum- 
stance, to  make  the  refusal  of  the  court  to 
permit  it  to  be  answered  error.  Morris  v. 
Eighth  Ave.  R.  Co.,  52  N.  Y.  S.  R.  61,  22 
i\.   Y.  Stipp.  666,  68  Hun  39. 

48.  Uiile  oi'  o.volusion  fruiii  court 
ruuiii. — Witnesses  in  a  civil  case  to  recover 
damages  for  an  assault  on  1  passenger  by  a 
conductor  may  be  put  unc  er  the  rule  and 
examined  separately.  Texas  iS-»  P.  R.  Co. 
V.  Pearl,  3  Tex.  App.  {Civ.  Cas.)  19. 

4U.  Harmless  error.— A  witness,  after 
testifying  as  to  the  custom  of  "  clinkermen  " 
of  helping  "yard  hostlers,"  stated  several 
times  the  same  facts  disclosed  in  the  answer 
to  which  the  company  objected.  Held,  that 
under  such  circumstances,  even  if  the  an- 
swer was  objectionable  it  could  not  preju- 
d ice  defendant  company.  Butler  v.  Chieeigo, 
B.  6-  Q.  R.  Co.,  87  /(Wrt  206,  54  A'.  W. 
Rep.  208. 

Testimony  of  witnesses  that  they  were 
engaged  in  cleaning  out  a  ditch  wliicli 
caused  the  overflow  sued  for  at  the  time  they 
heard  of  the  commencement  of  the  suit,  that 
they  did  not  llnisli  work,  but  were  ordered 
to  quit,  and  that  they  had  worked  part  of 
two  days,  cannot  prejudice  tlie  defendant 
when  it  is  probable  that  the  work  was  being 
done  on  the  day  the  suit  was  brought  and 
the  day  following.  IVillitts  v.  Chiea^o,  B. 
&>  K.  C.  R.  Co.,  88  Iowa  28 1,  55  A'.  //'. 
Rep.  313. 

2.  Examination  in  Chief. 

50.  Ill  general. — Where  the  action  is 
for  killing  live  stock,  it  is  proper  for  plain- 
tiff to  ask  the  engineer  when  his  train  left 
O.,  when  it  arrived  at  B.,  the  distance  and 
number  of  stops  between  the  two  places, 
and  the  average  duration  of  such  stops,  for 
the  purpose  of  showing  a  negligent  rate  of 
speed.  Birmingham  Mineral  R.  Co.  v. 
Harris,  98  Ala.  326,  13  So.  Rep.  377. 

In  an  action  against  an  express  company 
to  recover  money  lost  from  a  package,  an 


agent  of  the  company  was  asked  :  "  State 
what  occurred,  fully  and  in  detail,  at  the 
time  plaintiff  called  for  the  package."  Held, 
that  so  much  of  the  answer  as  stated  a  con- 
versation between  the  witness  and  another 
agent,  not  in  the  presence  of  plaintiff,  and 
expressing  a  theory  as  to  the  loss  which 
was  unfavorable  to  plaintiff,  was  improper. 
American  Merchants'  Union  Exp.  Co.  v. 
Gilbert,  57  ///.  468. 

In  a  suit  to  recover  a  promised  rebate  on 
a  shipment  under  a  special  contract,  the 
making  of  which  was  not  disputed,  but 
where  the  authority  of  the  agent  and  ques- 
tion of  a  ratification  were  in  dispute,  plain- 
tiff called  his  agent  who  made  the  contract 
and  asked  him:  "With  whom  were  the 
contracts  for  the  shipment  of  this  corn 
made  ?  "  The  court  allowed  the  question 
over  defendant's  objection.  Held,  no  error. 
Erie  iS-*  P.  Despatch  v.  Cecil,  112  ///.  180. 

Suit  was  brought  against  a  company  for 
the  loss  of  baggage,  and  a  check  of  a  cer- 
tain style  was  put  in  evidence  as  being  the 
one  given  when  the  baggage  was  deliv- 
ered to  tlu;  carrier.  A  certain  baggage- 
master  testified  tliat  such  checks  were  never 
used  over  that  portion  of  the  road  on  which 
plaintifT's  bagg;igc  was  sent,  and  was  then 
asked  wliotlier  his  position  was  such  as  to 
enable  him  to  know  if  such  checks  ever  had 
been  so  used.  Held,  that  the  question  was 
proper,  as  it  was  competent  to  show 
whether  ho  had  the  means  of  knowing 
whether  such  checks  had  ever  been  used. 
Lake  S/iore  &>  M.  S.  A'.  Co.  v.  Lassen,  12 
///.  App.  659. 

A  company  was  seeking  to  show,  in  an 
action  against  it  for  lost  baggage,  that  the 
baggage  had  never  been  received,  and  called 
a  bagp-age- master  who  testified  that  the 
chetk  that  plaintifT  held  was  never  used 
between  the  stations  that  plaintifT  claimed 
that  her  baggage  was  shipped  from  and  to. 
He  was  asked  by  the  defendant  whetiier  it 
was  possible  for  the  check  held  by  plaintiff 
to  have  been  used  in  the  usual  course  of 
business.  Held,  that  the  question  was 
proper,  leaving  plaintiff  on  cross-examina- 
tion to  test  the  grounds  upon  which  the 
witness  might  state  that  it  could  not  have 
been  so  used.  Lake  Shore  &^  M.  S.  R.  Co, 
v.  Lassen,  12  ///.  App.  659. 

Witnesses  cannot  testify,  for  the  purpose 
of  showing  that  a  company  was  negligent 
in  employing  careless  engineers,  that  the 
engineer  through  whose  supposed  fault  the 
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accident  occurred  was  known  by  the  nick- 
names of  "  Craz5'  Pete  "  and  "  Wild  Irish- 
man." S/.  Lout's,  A.  &•  T.  H,  R.  Co.  v.  Cor- 
gaii,  49  ///.  App.  229. 

Where  plaintiff  testifies  that  since  his  in- 
jury he  has  worked  every  day,  but  that  he 
is  not  able  to  accomplish  as  much  work 
ill  a  day  as  he  did  before  receiving  the 
injury,  lie  may  properly  answer  a  question 
asking  his  per  diem  compensation  before 
the  accident,  such  evidence  enabling  the 
jury  to  estimate  approximately  the  aggre- 
gate loss  of  time  due  to  the  injury.  Baxter 
V.  Chicago,  A\  I.  &=  P.  R.  Co.,  87  /o7i'a  488, 
54  A'.  W.  Rep.  350. 

Ill  an  action  against  a  company  for  killing 
stocli,  a  witness  was  introduced  to  show 
the  absence  of  a  cattle-guard,  and  to  prove 
that  the  road  was  not  lawfully  fenced  at  the 
place  where  the  killing  was  done.  He 
answered  that  he  did  not  know  what  a  cat- 
tle-guard was.  Tlie  counsel  was  then  per- 
mitted to  describe  a  cattle-guard,  and  then 
to  ask  the  witness  if  the  thing  described 
existed  at  the  place,  which  was  claimed  as 
error,  //e/ii,  that  the  proceeding  was 
proper.  Po^vell  v.  Hannibal  &=  St.  J.  R. 
Co.,  35  Mo.  457. 

Plaintiff  claimed  damages  against  an  ele- 
vated road  for  loss  of  rent.  On  his  direct 
e.xamiiiation  he  testified  as  to  the  rents  of 
the  property,  without  objection.  On  cross- 
examination  it  was  made  to  appear  that 
tlicre  were  written  leases,  ffe/t/,  that  a 
refusal  to  strike  out  his  evidence  was  not 
error.  Ottinger  v.  New  York  El.  R.  Co.,  43 
N.  Y.  S.  R.  817,  63  Hiin  631,  mem.,  17 
N.  Y.  Sit  pp.  912. 

Plaintiff  sued  for  personal  injuries  and 
testified  that  for  several  weeks  after  the 
accident  she  could  only  attend  to  her  busi- 
ness about  half  of  the  time,  and  was  then 
obliged  to  stop.  Held,  that  it  was  admissi- 
ble then  to  ask  her  why  she  had  to  stop. 
Ciiliith  V.  Utica  &>  M.  R.  Co.,  17  N.  Y. 
Siipp.  692,  63  Hun  626,  tnein.,  43  N.  Y.  S. 
^^-  ^35;  affirmed  in  137  A\  Y.  566,  mem,,  33 
A'.  E.  Rep.  339,  mem. 

51.  Leading  questions.— A  question 
asked  of  a  plaintiff  who  seeks  to  recover 
for  injuries  sustained  by  leaving  a  car  at 
the  rear  platform,  as  to  whether  he  was 
directed  by  defendant  or  any  of  its  employes 
or  agents  to  get  off  at  the  other  end,  is  not 
objectionable  as  leading.  McDonalds.  Illi- 
nois C.  R.  Co.,  58  Am.  &'  Rng.  R.  Cas.  263, 
88  Iowa  345,  55  A^.  IV.  Rep,  102. 


In  an  action  for  personal  injuries,  there 
was  proof  as  to  the  paralysis  of  the  left  side 
of  plaintiff,  and  that  one  side  was  useless. 
A  direct  question  was  then  put  by  plaintiff 
to  a  physician  whether  plaintiff  could  walk 
without  a  cane,  which  lie  answered  by  say- 
ing that  the  paralysis  made  a  perceptible 
lameness.  Held,  that  leading  questions  are 
always  discretionary,  but  this  one  could  do 
no  harm.  Johnson  v.  Broadway  &^  S.  A  R. 
Co.,  6  IV.  Y.  Supp.  113,53  Ilundii,  >nem., 
25  A^.  Y.  S.  R.  162;  affirmed  in  125  A'.  \  . 
702,  mem.,  26  N.  E.  Rep.  752,  mem. 

52.  liiniiting  iiiiuiber  of  witnesses 
examined. —Where  there  is  no  dispute  as 
to  the  amount  of  land  taken  by  a  company, 
and  the  only  question  is  as  to  its  value,  it  is 
within  the  discretion  of  the  court  to  limit 
the  number  of  witnesses  to  five  on  each  side, 
who  may  testify  as  to  the  value  of  the 
property.  (Beck  and  Adams,  JJ.,  dissent- 
ing.) Everett  v.  Union  Pac.  R.  Co.,  10  Am. 
&^  Eng.  R.  Cas.  203,  59  loxva  243,  1 3  A^.  W. 
Rep.  109. — Following  Kesee  v.  Chicago  & 
N.  W.  R.  Co.,  30  Iowa  78  ;  Bayes  v.  Her- 
ring, 51  Iowa  286. 

The  court  has  a  right  to  limit  the  number 
of  witnesses  which  may  be  called  upon  the 
question  of  the  value  of  property  taken. 
Sheldon  v.  Minneapolis  <S>»  St.  L.  R.  Co.,  29 
Minn.  318,  13  A'.   \V,  Rep.  134. 

The  judge,  on  the  trial  of  a  cause,  should 
exercise  a  sound  discretion  in  determining 
how  many  concurrent  witnesses  a  party  may 
examine  upon  one  point.  Jatho  v.  Green 
&>  C.  St.  Pass.  R.  Co.,  4  Phila.  (Pa.)  24. 

5;t.  Asliing:  questions  Aviiieli  are 
for  the  jury. — On  a  controversy  as  to  the 
soundness  of  the  ties  on  a  railroad,  there  is 
no  error  in  refusing  to  allow  a  witness  to 
answer  whether  or  not  there  is  a  railroad 
standard  as  to  the  number  of  ties  required 
to  make  a  first-class  roadbed,  especially 
where  the  witness  in  substance  states  every- 
thing called  for  by  the  question.  Chicago, 
P.  &<>  St.  L.  R.  Co.  V.  Lewis,  145  ///.  67,  33 
A^.  E.  Rep.  960. 

A  question  which  asks  a  witness  how 
much  less  a  farm  would  be  worth  by  reason 
of  the  construction  of  a  railroad  across  it 
is  objectionable  as  an  indirect  mode  of  ob- 
taining the  opinion  of  the  witness  as  to  the 
amount  of  damages  resulting  from  the  con- 
struction of  the  road.  Baltimore,  P.  6^•  C. 
R.  Co.  v.  Johnson,  59  Ind.  247. 

A  question  is  objectionable  and  properly 
ruled  out  when  it  submits  a  matter  in  issue 
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to  the  judgment  of  the  witness.  A  ques- 
tion whether  a  train  stopped  sufficiently 
long  at  a  station  to  enable  plaintiff  to 
alight,  if  she  exercised  due  diligence,  is 
rightly  excluded  under  this  rule.  Madden 
V.  Missouri  Pac.  R.  Co.,  50  Mo.  App.  666. 
Illinois  C.  R.  Co.  v.  Rlye,  43  ///.  App.  612. 

54.  General  stuteiiieiits  as  to  value 
or  (lsiiiiaK:eH.  —  111  the  trial  of  an  appeal 
from  the  assessment  by  a  sheriff's  jury,  in  a 
risht-of-way  case,  it  is  proper  to  permit  the 
witnesses  called  by  the  respective  parties, 
on  their  examination  in  chief,  to  speak  as 
to  their  opinion  of  the  value  of  the  prem- 
ises before  and  after  the  taking  of  the  right 
of  way,  leaving  tlie  opposite  party  to  learn 
by  cross-examination  of  the  ability  of  the 
witness  to  judge  in  the  premises,  and  what 
he  takes  into  consideration  in  making  up 
his  judgment.  Henry  v.  Dubuque  &*  P.  R. 
Co.,  2  louia  2 88. 

The  question  "  Taking  into  considera- 
tion the  advantages  and  disadvantages  of 
the  location  and  operation  of  this  railroad, 
were  the  owners  of  this  land  damaged  or 
benefited,  and  in  what  way?"  is  competent 
and  relevant  in  an  issue  to  determine  the 
injury  caused  by  the  taking  of  land  by  a 
railroad  for  its  roadway.  Pittsburgh  South- 
ern R.  Co.  V.  7\Wd,  {Pa.)  28  Am.  &>  Eng.  R. 
Cas.  233,  6  Atl.  Rep.  838. 

On  a  trial  in  condemnation  proceedings, 
a  landowner,  against  the  objection  of  the 
company,  was  permitted  to  ask  a  witness 
how  much  less  valuable  his  land  would  be 
in  consequence  of  the  appropriation,  and 
the  witness  named  a  definite  sum  ;  and  the 
same  question,  when  asked  another  witness 
by  the  company,  was,  at  the  instance  of  the 
landowner,  not  permitted  to  be  answered. 
Held,  that  it  was  not  error  for  the  court  to 
withdraw  from  the  jury  the  answer  to  the 
question  asked  by  the  landowner.  Pmucrs 
V.  Hiiaelton  &•  L.  R.  Co.,  33  Ohio  St.  429. 

When  leimburscment  of  tlie  amount  ex- 
pended in  medicines  and  for  medical  attend- 
ance iscliiimed  by  way  of  damages,  a  general 
statement  of  the  amount  by  a  witness  may 
be  made,  and  it  is  no  ground  of  objection 
to  his  testimony  that  each  item,  such  as  the 
number  of  visits  made  by  the  medical  attend- 
ant or  the  articles  of  medicine  purchased, was 
not  proved.  Defendant  could  examine  the 
witness  about  this  if  he  desired.  Interna- 
tional &>  G.  N.  R.  Co.  V.  Brett.dx  Tex.  483. 
Hut  where  a  plaintiff  knows  the  items  of 
expense,  he  should  give  them  when  called 


for.  Galveston,  H.  &*  S.  A.  R.  Co.  v.  Wesch, 
85  Tex.  593,  22  S.  IV.  Rep.  957.— Review- 
ing Gulf,  C.  &  S.  F.  R.  Co.  V.  Tiawick,  80 
Tex.  275. 

55.  Questions  calling  for  conclu- 
sions. —  In  an  action  to  recover  damages 
by  fire  to  grass  land  and  a  grove,  plaintiff, 
after  stating  that  he  had  examined  them 
since  the  fire,  was  permitted  to  testify  how 
he  found  them,  and  what  effect  the  fire  had 
upon  them.  Held,  not  open  to  the  objec- 
tion that  the  witness  did  not  state  facts,  but 
only  his  opinion.  Brooks  v.  Chicago,  M.  &* 
St.  P.  R.  Co.,  32  Am.  &-  Eng.  R.  Cas.  383, 
73  Mua  179,  34  .A''.  W.  Rep.  805. 

In  an  action  for  a  personal  injury,  it  is 
competent  to  ask  a  witness  who  had  known 
plaintiff  both  before  and  after  the  injury: 
"  What,  if  anything,  did  you  see  in  his 
[plaintiff's]  appearance  since  the  accident— 
that  he  was  able  to  work  as  before,  or  other- 
wise?" Winter  v.  Central  Iowa  R.  Co.,  74 
Iowa  448,  38  N.   W.  Rep.  154. 

In  an  action  to  recover  for  the  death  of 
an  engineer,  caused  by  the  derailment  of  a 
train,  it  appeared  that  the  ice  in  a  stream 
crossed  by  defendant's  road  had  so  lodged 
against  a  bridge  that  when  struck  by  the 
engine  the  rails  on  the  approach  on  one  side 
were  loosened  for  some  distance,  and  the 
engine  and  cars  were  derailed.  Held,  that 
the  question,  to  a  witness  who  visited  the 
place  four  or  five  hours  after  the  accident, 
whether  any  ice  that  was  there  appeared  to 
have  been  struck  by  the  engine  was  not 
objectionable  as  calling  for  an  opinion. 
Scagel  v.  Chicago,  M.  &^  St.  P.  R.  Co.,  83 
Io7oa  380,  49  A".   IV.  Rep.  990. 

On  the  trial  of  an  issue  whether  wood 
delivered  by  plaintiff  to  defendant  was  ac- 
cepted by  it,  the  company  called  as  a  wit- 
ness its  agent  to  whom  the  delivery  was 
made,  and  asked  him  whether  he  ever  ac- 
cepted the  wood.  The  judge  excluded  the 
question,  but  ruled  that  the  company  might 
show  what  was  or  was  not  done  by  it  in 
reference  to  the  wood.  Held,  that  the  com- 
pany had  no  ground  o\  exception.  Brewer 
v.  Housatonic  R.  Co.,  107  Mass.  277. 

Where  the  action  is  against  a  carrier  for 
a  delay  in  carrying  live  stock,  and  it  is 
claimed  that  the  engine  used  was  not  suf- 
ficient to  haul  the  train,  it  is  not  competent 
to  prove  by  a  witness,  who  is  not  shown  to 
be  in  any  way  an  expert,  that  the  engine 
was  not  of  sufficient  capacity,  judging  by  its 
appearance.     Sisson  v.  Cleveland  &•  T.  A'. 


¥~i  m 


WITNESSES,  66,  67. 


215 


Co.,  u  Mt'cA.  489.— Distinguished  in  De- 
troit &  M.  R.  Co.  V.  Van  Steinburg,  17  Mich. 
99.  Followed  in  Cleveland  &  T.  R.  Co. 
V.  Perkins,  17  Mich.  296. 

In  an  action  against  a  carrier  for  delay  in 
transporting  hogs  and  cattle,  it  appeared 
that  they  were  loaded  at  three  different 
places  along  the  line  of  the  road,  all  to  be 
carried  to  the  same  place.  A  witness  who 
was  called  to  testify  as  to  the  damages  in  con- 
sequence of  detention  on  the  road  was  asked 
wliat,  in  his  opinion,  was  the  extra  shrink- 
age of  the  stock  at  the  three  places  where 
they  were  loaded,  and  at  the  place  of  desti- 
nation, above  what  it  would  have  been  if 
they  had  gone  through  properly.  NM, 
that  inasmuch  as  the  stock  was  on  the  train 
for  different  lengths  of  time,  and,  therefore, 
must  have  been  affected  differently,  the 
question  was  improper.  Michigan  S.  i&>»  A''. 
/.  A'.  Co.  V.  McDonough,  21  Mich.  165. 

Questions  as  to  whether  defendant's  grip- 
man  could  see  plaintiff's  team  on  the  track 
are  proper,  and  a  variation  of  the  questions 
does  not  render  them  improper  so  long  as 
they  call  for  a  fact  and  not  a  mere  guess  or 
conclusion;  and  if  their  admission  is  error 
it  is  harmless,  since  the  gripman  testifies 
that  he  saw  the  team  approach  and  enter 
upon  tiie  track.  Hoffman  v.  Metropolitan 
St.  R.  Co.,  51  Mo.  App.  273. 

After  bondholders  of  a  road  had  pur- 
chased it,  they  brought  suit  to  recover  cer- 
tain moneys,  due  for  carrying  the  mails, 
which  defendant  had  received  as  the  agen' 
of  the  road.  One  of  plaintiff's  witnesses 
testified  that  he  was  employed  for  a  time  as 
superintendent  of  the  road,  and  was  then 
asked :  "  For  whom  and  on  whose  behalf 
did  Mr.  B.  [one  of  the  plaintiffs]  make  that 
employment,  if  you  understood.'"  Held, 
that  the  question  was  not  objectionable  as 
calling  for  the  mere  conclusion  of  the  wit- 
ness.    Murray  v.  Deyo,  10  Hun  (A^.    I'.)  3. 

It  may  be  relevant  to  ask  a  competent 
witness :  "  Witiiin  what  distance  could  such 
a  train  as  tiiat  in  question  be  stopped  with 
ordinary  brakes,  on  an  ascending  grade, 
running  at  such  a  rate  that  a  man  could  run 
faster  than  the  train  was  going?  "  xUott  v. 
Hudson  River  R.  Co.,  8  Bostv.  {N.  Y.)  345. 

The  question  "  How  much,  in  your 
opinion,  were  these  beef  cattle  damaged 
per  head  by  reason  of  the  fact  that  they  re- 
mained in  the  muddy  pens  of  the  railway 
company  thirteen  hours  on  a  cold,  damp 
day  and  night,    without    food    from  early 


Friday  morning  until  about  nine  o'clock 
Saturday  night?"  is  improper  as  calling 
for  the  opinion  of  the  witness.  Gulf,  C. 
<S-  S.  F.  R.  Co.  v.  Wright,  i  Tex.  Civ.  App. 
402,  21  S.  W.  Rep.  80.— Followed  in  Ft. 
Worth  &  D.  C.  R.  Co.  v.  Ward.  2  Tex.  Civ. 
App.  598. 

56.  Non-expert  opinions.— In  a  suit 
against  a  common  carrier  for  the  value  of 
household  goods  lost,  it  is  competent  for 
plaintiff  to  ask  a  witness  whose  opinion  is 
based  upon  a  knowledge  of  the  articles 
lost,  and  not  on  his  skill  as  an  expert,  his 
opinion  as  to  their  value  in  bulk.  Plaintiff 
is  not  obliged  to  restrict  the  examination 
to  the  value  of  each  article,  and  in  that  way 
10  arrive  at  their  total  value,  nor  is  it  in- 
cumbent on  him  to  show  the  process  by 
which  the  conclusion  of  the  witness  is 
reached.  Seyfarth  v.  St.  Louis  6-  /.  M.  R, 
Co.,  52  Mo.  449. 

67.  A.ssuiniiig^  a  controverted  fact. 
— It  is  improper  for  defendant  to  ask  an 
engineer  if  he  saw  the  mules  as  soon  as  the 
light  of  the  engine  permitted  him  to  see 
them,  since  such  question  ignores  the 
maintenance  of  a  proper  lookout  by  the 
engineer  at  the  time.  Birmingham  Min- 
eral  R.  Co.  v.  Harris,  98  Ala.  326,  13  So. 
Rep.  377. 

Plaintiff  sued  for  personal  injuries,  and 
claimed  damages,  among  others,  for  injuries 
to  her  arm.  A  physician  who  had  attended 
plaintiff  testified  in  her  behalf  that  when 
he  last  examined  her  arm  she  had  persistent 
pain  on  moving  it.  Held,  that  defendant's 
request  to  strike  out  this  testimony  on  the 
ground  that  it  involved  the  assumption  that 
there  was  pain  "  now  "  was  properly  denied. 
A  fair  interpretation  of  the  answer  of  the 
witness  shows  that  it  did  not  involve  the 
assumption  claimed.  Rosevelt  v.  Manhat- 
tan R.  Co.,  27/.  <S-  5.  197,  37  A',  v.  S.  R. 
894,  1 3  A^  V.  Supp.  598  ;  affirmed  in  1 33 
^V.  Y.  537,  7nem.,  30  A^.  E.  Rep.  1148,  mem., 
44  A^.  Y.  S.  R.  929,  mem. 

Tlie  same  physician  was  asked  :  "  You 
examined  her  [plaintiff]  a  few  days  ago,  and 
slie  told  yoii,  while  you  were  examining  her, 
that  she  was  suffering  from  pain  in  that 
arm?"  This  question  was  objected  to  upon 
the  ground  that  the  witness  could  not  testify 
as  to  plaintiff's  having  pain,  and  upon  the 
ground  that  it  involved  the  assumption  that 
there  x-fas  pain  at  the  present  time.  Held, 
that  the  question  was  not  objectionable 
upon  the  grounds  stated.     Rosevelt  v.  Man- 
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haUa7t  R.  Co.,  rj  J.  <S-  5.  197.  37  A^  J-'.  -S". 
]i.  894,  13  A^.  F.  5«/'/.  598;  affirmed  in  133 
•A'.  J'-  537.  mem.,  30  A',  £■.  Rep.  IF48,  w^;«., 
44  TV.   }'.  ^9.  A'.  929,  mem. 

58.  8liowiii{;  in«aii»  of  knowledge. 
— A  person  who  was  present  when  plaintiff 
was  injured  by  an  approaching  train,  and 
who  has  testified  that  he  did  not  hear  any 
whistle  or  bell  sounded,  may  further  state 
that  "there  was  nothing  to  prevent  his 
hearing  it."  Enslcy  R.  Co.  v.  Che^unittg,  50 
Am.  (S>»  Eitg.  R.  Cas.  46,  93  Ala.  24,  9  So. 
Rep.  458. 

A  witness  having  testified  as  to  the  relative 
height  of  defendant's  track  at  the  place  of 
an  accident  and  on  the  main  bridge,  for  the 
purpose  of  showing  what  the  grade  was  at 
the  time  of  the  accident  and  the  judgment 
and  recollection  of  the  witness  concerning 
It,  is  properly  permitted  to  testify  that  since 
the  accident  the  grade  of  the  road  at  that 
point  has  been  raised  about  one  foot.  Sea- 
gel  \.  Chicago,  M.  &^  St.  P.  R.  Co.,  83  /o7i>a 
380,  49  A'.   IV.  Rep.  990. 

Although  a  witness  may  not  be  able  to 
identify  an  engine  by  its  number,  but  does 
know  something  of  the  engine  that  makes 
the  usual  daily  runs  between  given  points 
with  a  given  train,  it  is  not  error  to  permit 
him  to  identify  it  in  any  way  he  can,  and 
give  evidence  tending  to  show  the  defective 
construction  of  what  he  had  good  reason  to 
suppose  to  be  the  engine  in  controversy. 
McCoy  V.  Kansas  City,  St.  J.  &>  C.  B.  R.  Co., 
36  Mo.  App.  445. 

50.  Questions  callingr  for  negative 
testimony. — For  the  purpose  of  showing 
that  an  engine  was  run  without  sufficient 
watchfulness,  plaintiff  was  properly  per- 
mitted to  testify  that  at  the  time  of  the 
injniv  ?'p  no  one  upon  the  rear  end  of 

tht    eri'i  -.  giitiving  any  excuse  for 

;!.'•  '1^,:e"i^■■t;  oce  of  the  engineer  and 
\;it'ji'  1  C/ ";;/"?  v  Chicago,  St.  P.  &^  K. 
C.  R.  :'"    Tf     '         i,  joA^."^  W.  Rep.  673. 

In  a  p(.i>^.i:  ,  ( j.ry  case  six  medical  wit- 
nesses testified,  after  an  examination,  as  to 
the  physical  condition  of  plaintiff,  three 
being  called  by  each  side.  One  of  such  wit- 
nesses called  by  the  plaintiff  testified  that 
he  discovered  nothing  in  her  physical  con- 
dition which  would  indicate  that  she  was 
still  suffering  from  the  alleged  injury.  He 
was  then  asked,  "  Might  there  not  have  been 
a  fracture  of  the  neck  of  the  femur  and  you 
not  be  able  to  discover  it  ?  "  to  which  he  re- 
plied, "  That  may  be  in  the  range  of  pos- 


sibilities, but  not  probable."  Held,  that 
inasmuch  as  the  witness  had  not  testified 
favorably  to  the  plaintiff,  it  was  in  the  dis- 
cretion of  the  court  whether  such  question 
should  be  put,  though  it  was  in  ilie  nature 
of  cross-examination.  Quaife  v.  Chicago  &• 
N.  W.  M.  Co.,  48  Wis.  513,  4  A'.  W.  Rep.  658, 
33  Am.  Rep.  821.— Followed  in  Louisville, 
N.  A.  &  C.  R.  Co.  V.  Wood,  113  Ind.  544. 

00.  Examination  as  to  the  exist- 
ence of  a  custom.  —  In  an  action  to 
recover  for  an  injury  inflicted  while  attempt- 
ing to  couple  cars,  plaintiff  was  asked  : 
"  What  was  the  usual  custom  about  going 
in  to  make  couplings,  or  going  in  to  get 
links  or  pins,  after  giving  the  signal,  as  to 
waiting  or  delaying  till  trains  stop  or  not  ?  " 
to  which,  over  defendant's  objection,  he 
was  permitted  to  answer ;  "  They  don't 
wait."'  Held,  error,  because  the  rase  was  an 
exceptional  one,  and  the  facts  as  shown  by 
the  evidence  did  not  bring  it  within  the  cus- 
tom. Bucklcw  V.  Central  Iowa  R.  Co.,  64 
loiua  603,  21  A'.  W.  Rep.  103.  —  DiSTiN- 
ouiSHED  IN  Beeson  v.  Busenbark,  44 
Kan.  669. 

An  express  company  was  sued  for  failing 
to  deliver  a  package,  and  made  defense 
that  the  plaintiff  did  business  on  an  upper 
floor  of  a  building,  and  that  the  package 
was  left  on  the  first  floor  and  plaintiff  in- 
formed. The  driver  of  an  express  wagon 
was  called  as  a  witness  and  questioned  as  to 
the  usual  custom  of  express  companies  in 
delivering  packages  in  the  city.  Held,  that 
the  question  was  inadmissible,  there  hav- 
ing been  no  previous  proof  of  a  custom  to 
leave  packages  on  the  first  floor  when  thn 
owner  did  business  on  some  upper  floor. 
Haslam  v.    Adams  Exp.  Co. ,  6  Bos7V.  (A'. 

y-)  235- 

«1.  Irrelevant  testimony— Motion 
to  strike  out.— Plaintiff  sued  defendant 
company  for  running  steam  motors  upon  ilie 
street  in  front  of  a  house  and  lot  owned  by 
him,  and  offered  evidence  tending  to  show- 
that  dust  and  ashes  were  cast  in  the  house, 
which,  tcfgether  with  the  noise,  made  the 
place  unfit  for  either  business  or  residence. 
The  company  called  a  witness  who  kept  a 
small  store  on  the  opposite  side  of  the 
street,  and  who  was  asked  whether  the  run- 
ning of  the  cars  affected  her  business,  her 
answer  being  that  her  business  was  not  in- 
jured thereby.  Held,  that  the  answer  was 
properly  stricken  out,  as  the  very  circum- 
stances which  might  tend  to  injure  plain- 
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tiff's  business  might  increase  the  business 
of  the  witness.  Murphy  v.  Brooklyn  City  R. 
Co.,  6  N.  Y.  S.  R.  47,  42  Hun  657.— Dis- 
tinguishing Baird  v.  Daly,  68  N.  Y.  547. 

In  an  action  for  personal  injuries  re- 
ceived in  attempting  to  get  on  a  car,  it 
appeared  that  plainiifl  was  working  at  the 
time  in  a  factory.  Her  attorney  asked 
her  at  the  trial,  "  Did  the  foreman  excuse 
you  from  work  by  reason  of  your  injury  ?  " 
to  which  she  answered,  "  My  boss  was  sorry 
for  me ;  he  knew  I  had  to  work  and  make 
my  living,  and  he  gave  me  a  girl  help,  if 
they  were  not  very  busy."  The  boss  was 
not  called  as  a  witness  to  say  what  he  did, 
or  to  give  a  reason  for  his  conduct.  Held, 
that  she  had  no  right  to  testify  further  than 
as  to  the  extent  of  her  injuries  and  her 
ability  to  work,  and  the  question  and  answer 
were  improper.  Ryan  v.  Manhattan  R.  Co., 
10  N.  Y.  S.  R.  376,  45  Hun  592,  mem. 

An  elevated  railroad  company  was  sued 
for  damages  to  abutting  property.  For  the 
purpose  of  showing  that  the  property  was 
damaged  plaintiff  called  a  real-estate  e.xpert, 
who  testified  that  the  property  prior  to  the 
construction  of  the  road  was  valued  as  liigii 
as  $30,000,  and  that  he  had  ortered  the 
owner  that  sum  for  it.  Tiie  defendant  ob- 
jected to  the  portion  of  the  evidence  ns  ».o 
the  offer  for  the  property.  Held,  tliat  the 
testimony  was  incompetent  to  prove  the 
value  of  the  property,  but  the  evidence  as 
to  its  value  was  competent,  and  the  state- 
ment as  to  the  offer  was  a  simple  remark  of 
the  witness  as  a  basis  for  foi  ming  his  judg- 
ment, and,  if  not  strictly  proper,  was  harm- 
less. Ross  v.  Manhattan  El.  R.  Co. ,  29  ^V. 
Y.  5.  y?.  517,  8  A^.  Y.  Sitpp.  495. 

62.  Hearsay.  —  A  witness  may  testify 
to  his  age,  without  being  first  required  to 
show  from  what  source  he  derived  his  in- 
formation, and  when  and  where  he  was 
born.  The  correctness  of  his  statement 
may  be  tested  on  cross-examination  by  ask- 
ing whence  he  derived  his  information,  and 
likewise  the  time  and  place  of  his  birth ; 
but  on  such  subjects  hearsay  evidence  is 
admissible,  from  the  necessity  of  the  case. 
Central  R.  Co.  v.  Coggtn,  73  Ga.  689. 

A  witness  for  plaintiff  was  asked  by 
plaintiff's  counsel  if  he  had  ever  seen  an 
accident  from  a  "flying  switch."  The 
witness  said  he  had  never  seen  one,  but  had 
heard  of  one.  He  was  then  asked  if  he  had 
ever  heard  of  an  accident  from  "  roping  in." 
Objection  being  made,  the  question  was 


not  pressed,  and  then  plaintiff's  counsel 
moved  to  strike  out  so  much  of  what  the 
witness  had  stated  as  was  hearsay.  Held, 
that  there  was  no  error  in  granting  this 
motion.  Price  v.  Richmond  &>  D.  R.  Co., 
38  So.  Car.  199,  17  S,  E.  Rep.  732. 

G>{.  QiieHtioiiH  aiiHwurcd  witluMit 
objection.— Where  evidence  is  introduced 
in  chief,  and  no  objection  is  made  at  the 
time  it  is  introduced,  nor  motion  afterwards 
made  to  strike  it  out,  and  no  instruction  is 
asked  with  regard  to  it,  it  is  not  error  for 
the  court  to  allow  it  to  be  considered  by 
the  jury,  notwithstanding  it  may  have  aji- 
peared  on  the  cross-examination  of  the 
witness  that  he  was  not  competent  to  testify 
upon  the  particular  subject  on  which  he  did 
testify.  Atchison,  T.  &-  S.  F.  R.  Co.  v. 
Stanford,  12  Kan.  354,  8  Am.  Ry.  Rep.  230. 
— Followed  in  Missouri  Pac.  R.  Co.  v. 
Kincaid,  ?9  Kan.  654. 

3.  Cross-examination. 

<$4.  In  general.  —  In  an  action  by  an 
administrator  to  recover  for  the  death  of 
his  intestate,  a  witness  for  defendant  testi- 
fied that  it  was  the  custom  in  defendant's 
yard  for  the  men  to  clear  the  track  on  the 
approach  of  a  locomotive,  and  that  a  sec- 
tionman  was  expected  to  look  out  for  liis 
own  safety.  On  cross-examination  he  was 
asked  if  it  was  not  a  custom  of  the  com- 
pany, or  of  all  companies,  to  have  a  foreman 
with  tlic  sectionmen,  to  warn  them  of  ap- 
proaching trains.  He  answered  that  the 
foreman  could  not  always  be  with  his  men. 
He  should  be  with  them  unless  some  neces- 
sary work  called  him  away.  That  when 
present  it  was  customary  for  him  to  look 
our  for  passing  engines,  and  to  warn  the 
laborers.  Held,  that  as  answered  there  was 
no  error  in  allowing  the  question,  and  that 
it  seemed  to  have  been  proper  and  pertinent 
cross-examination.  Pittsfmrgli,  C.&^St.  L. 
R.  Co.  v.  McGrath,  115  ///.  172,  3  .V.  E. 
Rep.  439;  affirming  15  ///.  App.  85. 

In  an  action  for  personal  injuries,  a  wit- 
ness for  plaintiff,  on  cross-examination, 
testified  that  he  had  made  a  written  state- 
ment about  the  accident.  He  was  then 
asked, "  Would  you  recognize  a  copy  of  the 
statement,  if  it  was  read  over  to  you  ? " 
Held,  that  the  question  was  properly  re- 
jected. Detroit  &•  M.  R.  Co.  v.  Fan  Stein' 
burg,  17  Mich.  99. 

On  cross-examination  of  a  witness  in  con- 
demnation proceedings  as  to  the  deprecia- 
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tion  in  value  of  a  building,  it  is  irrelevant 
to  ask  if  the  depreciation  sworn  to  was 
caused  by  an  omission  to  locate  a  depot 
near  the  building.  St.  Paul  <S-  5.  C.  R.  Co. 
V.  Murphy,  19  Minn,  500  (Gil.  433). 

In  an  action  to  recover  damages  for  in- 
juries to  growing  crops  by  reason  of  an 
insufficient  culvert,  it  is  competent  for  the 
defendant  company  to  ask  the  plaintiff  how 
much  of  the  damaged  crop  was  planted  on 
its  right  of  way.  Waldrop  v.  Greenwood, 
L.  &•  S.  A'.  Co.,  34  Am.  &■>  Eng.  R.  Cas, 
204,  28  So.  Car.  157,  s  S.  E.  Rep.  471. 

Plaintiff  sued  for  personal  injuries,  al- 
leged to  have  been  caused  by  a  defect  in 
the  track,  and  called  witnesses  who  testified 
as  to  its  condition  both  before  and  after  the 
accident.  The  company  then  introduced 
one  witness  who  testified  only  to  the  con- 
dition of  the  track  after  the  accident.  Held, 
that  it  was  competent  for  plaintiff  to  show, 
upon  cross-examination  of  one  of  defend- 
ant's witnesses,  that  there  was  another  wit- 
ness within  the  knowledge  and  reach  of  the 
defendant  who  might  contradict  plaintiff's 
witnesses,  if  their  evidence  was  not  true, 
and  to  argue  therefrom  that  the  failure  of 
the  defendant  to  call  such  witness  was 
proof  that  plaintiff's  evidence  was  true, 
Beattie\.  Grand  Trunk  R.  Co.,  41   Vi.  275. 

05.  Confined  to  matters  in  direct 
examination.  —  While  very  liberal  rules 
prevail  as  to  the  legitimate  scope  of  cross- 
examination,  boundaries  must  be  assigned 
to  it,  and  it  should  never  be  allowed  to  lead 
to  an  unnecessary  multiplication  of  issues, 
whose  only  effect  will  be  to  draw  away  the 
minds  of  the  jury  from  the  main  question 
involved ;  as,  wiiere  the  failure  of  defendant 
company  to  use  certain  warning  signals  is 
charged  to  be  negligence,  and  defendant  has 
examined  the  officers  of  many  other  roads 
as  to  the  use  and  usefulness  of  such  precau- 
tionary signals,  plaintiff  cannot,  on  cross- 
examination,  inquire  into  the  particulars  of 
similar  accidents  on  those  roads — whether 
they  had  not  been  mulcted  in  damages  and 
afterwards  adopted  such  signals.  Louisville 
&•  N.  R.  Co.  V.  Hall,  48  Am.  &^  Eng.  R.  Cas. 
170,  91  A/a.  112,  8  So.  Rep.  371. 

A  witness  who  has  testified  that  he  is  "a 
special  agent  "  of  a  company  whose  track  had 
been  obstructed,  and  has  been  directed  to 
"  investigate  and  work  up  the  case,"  having 
answered, on  cross-examination,  that  he  did 
not  know  whether  he  was  "  a  special  agent 
or  a  detective  "  cannot  be  further  asked : 


"  You  have  been  in  court  frequently  before, 
and  examined  as  a  witness  frequently,  have 
you  not  ?  "  Mitchell  v.  State,  94  Ala.  68,  10 
So.  Rep.  518. 

In  an  action  to  recover  for  a  personal  in- 
jury, the  plaintiff  was  called  but  no  question 
was  asked  hlui  as  to  his  health  prior  to  the 
time  of  his  injury.  Defendant  proposed,  on 
cross-examination,  to  ask  him  questions  as 
to  whether,  at  any  previous  time,  he  had 
been  afflicted  with  any  disease,  which  the 
court,  on  objection,  refused  to  permit.  Held, 
that  such  questions  were  not  within  the 
scope  of  a  proper  cross-examination,  and  the 
exclusion  was  justified,  though  the  record 
failed  to  show  that  the  objection  was  on  that 
ground.  North  Chicago  St.  R.  Co.  v.  Cotton, 
52  Am.  <&>»  Eng.  R.  Cas.  238,  140  ///.  486,  29 
A\  E.  Rep.  899;  affirming  41  ///.  App.  311. 

In  an  action  for  personal  injury,  it  is  not 
objectionable  to  inquire  of  plaintiff  whether 
he  has  followed  the  requirements  made  by 
his  physician,  where  it  has  not  been  shown 
what  these  requirements  were.  Defendant, 
on  cross-examination,  can  inquire  what  they 
were,  and  what  plaintiff  does  in  following 
them.  Hatfield  v.  Chicago,  R.  I.  <S-  P.  R. 
Co.,  II  Am.&'Eng.  R.  Cas.  153,  61  lo'iva 
434,  16  N.  IV.  Rep.  336. 

It  is  improper  to  ask  a  witness,  who  has 
testified  that  plaintiff  in  a  negligence  case 
had  been  discharged  by  another  employer 
than  defendant  for  drunkenness,  if  he  (the 
witness)  is  a  total  abstainer.  Fox  v.  Penin- 
sular W.  L.  &•  C.  Works,  92  Mich.  243,  52 
N.  W.  Rep.  623. 

In  an  action  by  a  brakeman  to  recover  for 
a  personal  injury,  after  he  had  testified  that 
the  injury  had  unfitted  him,  to  some  ext<-pt, 
from  performing  the  duties  of  a  brakeman, 
the  company  introduced  witnesses  to  siiow 
that  he  had  worked  for  some  months  after 
the  injury  and  was  then  discharged,  not  on 
Account  of  the  disability.  Held,  that  after 
this  a  further  cross-examination  for  the  pur- 
pose of  showing  that  he  had  been  dis- 
charged for  negligence  was  inadmissible. 
Southern  Pac.  R.  Co.  v.  Mar  key,  (Tex.)  19 
S.  W.  Rep.  392. 

Where  a  husband,  as  administrator  of  his 
wife,  brings  an  action  to  recover  damages  of 
a  street-railroad  company  for  causing  her 
death,  and  he  is  examined  as  a  witness  on 
his  own  behalf,  it  is  improper  on  cross- 
examination  to  ask  him  :  "  Are  you  engaged 
to  be  married  again  ?  "  Dimmey  v.  Wheel- 
ing &•  E.  G.  R.  Co.,  27  W.  Va.  32. 
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In  an  action  for  injuries  at  a  farm  cross- 
ing, a  witness  for  plaintiffs,  after  testifying  as 
to  the  condition  of  tlie  crossing,  stated,  on 
cross-examination,  that  he  had  also  a  farm 
crossing  on  his  land,  and  that  it  was  in  the 
same  condition  as  the  one  at  which  plain- 
tifts  were  injured.  He  was  then  asked  by 
defendant's  counsel  whether  he  carried  his 
crops  over  his  crossing  that  year.  Held, 
tliat  an  objection  to  the  question  was  prop- 
erly sustained  :  (i)  because  it  was  not  proper 
cross-examination;  (2)  because  it  tended  to 
raise  a  side  issue.  Grasse  v.  Milwaukee,  L. 
S.  &>  W.  K.  Co.,  36  Wis.  582. 

00.  Previous  contradictory  state- 
ments.—On  the  trial  of  an  action  against 
a  street-railway  company  charged  with  neg- 
ligence in  failing  to  stop  a  car  before  a  col- 
lision occurred,  the  conductor  testified  that 
he  applied  the  brake  as  soon  as  he  could,  and 
did  all  that  he  could  to  stop  the  car.  Held, 
that  it  was  proper  cross-examination  to  ask 
him  if  he  had  not,  on  a  previous  occasion, 
stated  that  he  forgot  to  put  on  the  brake,  and 
that  he  could  have  stopped  the  car  if  he  had 
not  lost  his  presence  of  mind.  Central  N. 
Co.  V.  Allmon,  147  ///.  47'.  3S  ^-  E.  Rep.  725. 

In  an  action  for  injuries  sustained  on 
account  of  a  switch  stand  and  the  target 
thereof  being  too  close  to  the  track,  plaintiff 
testified  that  prior  to  his  injuries  he  had  no 
actual  knowledge  how  close  the  target  was 
to  the  track.  Upon  cross-examination  he 
was  asked  :  "  After  you  were  injured,  didn't 
you  say  to  persons  that  you  had  repeatedly 
called  the  attention  of  parties  to  that  tar- 
get ?  "  This  question  was  objected  to,  and 
the  objection  sustained.  Held,  error.  South- 
ern Kan.  R.  Co.  v.  Michaels,  49  Kan.  388,  30 
Pac.  Rep.  408. 

In  an  action  for  personal  injuries  sustained 
while  driving  across  defendant's  railroad, 
the  negligence  charged  consisted  in  so  leav- 
ing cars  standing  upon  a  street  eighty  feet 
wide  that  a  space  of  only  twenty-four  or 
twenty-five  feet  was  left  for  crossing.  A 
witness  for  defendant,  who  was  in  defend- 
ant's employ  at  the  time  of  the  accident, 
was  asked  on  cross-examination  if  he  gave 
his  opinion  at  the  time  that  the  company 
was  careless  in  leaving  the  cars  where  it 
did.  Held,  that  the  question  was  irrelevant 
and  incompetent.  Close  v.  Lake  Shore  &» 
M.  S.  R.  Co.,  37  Am.  &■*  Eng.  R.  Cas.  522,  73 
Mich.  647,  41  N.  W.  Rep.  828. 

In  an  action  by  a  passenger  for  injuries 
caused  by  falling  over  a  board  placed  across 


the  aisle  of  the  car  by  a  brakeman,  for  his  use 
in  lighting  lamps,  it  is  not  proper  on  cross- 
examination  of  the  brakeman  for  plaintiff 
to  ask  him  to  state  a  conversation  he  had 
with  plaintiff  subsequent  to  the  accident,  in 
which  the  brakeman  stated  that  he  had  for> 
gotten  to  remove  the  board,  and  that  the 
accident  was  his  fault;  and  upon  the  brake- 
man  denying  having  so  stated,  plaintiff  can- 
not testify  to  such  conversation.  Sherman 
V.  Delaware,  L.  &*  W.  R.  Co.,  31  Am.  &•  Eng. 
R.  Cas.  15,  106  N.  V.  542,  II  A^.  V.  S.  R. 
318.— Distinguished  in  Butler  v.  Man- 
hattan R.  Co.,  4  Misc.  (N.  Y.)  401. 

The  evidence  being  in  its  nature  inadmis- 
sible, plaintiff  could  not  obtain  the  benefit 
of  it  by  cross-examining  the  brakeman  in 
regard  to  it,  and,  upon  his  denying  it,  seek- 
ing to  prove  it  under  the  guise  of  contra- 
dicting the  brakeman,  where  there  was 
nothing  in  the  alleged  conversation  which 
impeached  or  contradicted  him.  Sherman 
V.  Delaware,  L.  Of  W.  R.  Co.,  31  Am.  &> 
Eng.R.  Cas.  15,  106  A^.  Y.  542,  11  A''.  Y.  S. 
R.  318. 

The  question  being  admitted  under  de- 
fendant's objection,  and  the  witness  denying 
that  he  ever  said  it,  plaintiff  was  bound  by 
his  answer,  and  had  no  right  to  contradict 
him  by  other  evidence.  It  was  unnecessary 
to  repeat  the  objection  when  the  court 
asked  plaintiff  to  repeat  the  conversation. 
Sherman  v.  Delaware,  L.  &^  IV.  R,  Ci?.,  31 
Am.  &*  Eftg.  R.  Cas.  15,  106  A^.  Y.  542,  11 
A^.  K5.  A'.  318. 

Upon  a  second  trial  of  an  action  against 
an  express  company  for  the  loss  of  a  trunk 
and  its  contents,  plaintitf  testified  that  he 
called  at  the  office  and  requested  permission 
to  take  out  a  few  things  and  leave  the  trunk 
until  the  following  day.  The  company's 
agent  then  testified  that  the  arrangement 
about  leaving  the  trunk  was  made  after  the 
charges  were  paid  and  a  receipt  was  signed. 
Held,  that  it  was  proper  to  ask  him  if  he 
did  not  testify  on  the  former  trial  that  the 
arrangement  was  made  before  the  charges 
were  paid  and  the  receipt  signed.  Oderkirk 
V.  Fargo,  41  A'.  Y.  S.  R.  9,  61  Hun  418,  16 
A^.  Y.Supp.  220. 

In  an  action  against  a  company  for  caus- 
ing a  fire,  a  witness  for  plaintiff,  who  testi- 
fied that  the  wind  was  east  or  north  of  east 
the  entire  day,  may  be  asked  on  cross- 
examination  if  he  had  not  stated  that  had 
the  wind  not  changed  from  the  southeast 
the  most  of  the  town  would   have  been 
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burned,  where  there  was  some  evidence  that 
the  origin  of  the  lire  was  from  a  clearing  in 
u  Sf)Ulhcaslerly  direction.  Stacy  v.  Milwau- 
kee, L.  S.  &>  W.  R.  Co.,  72  Wis.  331,  39  ^V. 
IV.  Rep.  532. 

07.  Calliiii;  out  wlioln  traiiHnctioii. 
— Where  a  company  proves,  by  its  agent,  tlie 
declaration  of  the  latter  made  at  the  time 
of  signing  a  contract,  the  validity  of  which 
is  being  questioned,  it  is  clearly  the  right  of 
the  other  parly,  on  cross-examination,  to 
call  out  all  that  was  said  at  the  same  lime 
on  the  same  subject,  lilack  v.  Wabash.  St. 
L.  <S-  /'.  R.  Co..  25  Am.  &^  Eug.  R.  Cas.  388, 
III  ///.  351. 

08.  TcNtiiiK  iiicaiiN  of  iiiforiiiatioii 
aiul  accuracy  Ml'iiieiiiory.— In  a  suit  for 
the  value  of  a  horse  killed,  where  plainlifl 
testifies  as  to  the  market  value  of  the  ani- 
mal, he  may  be  required  on  cross-examina- 
tion to  disclose  how  much  he  paid  for  it. 
St.  Louis  &•  S.  F.  R.  Co.  v.  Sageley,  56  Ark. 
549,  20  5.  W.  Rep.  413. 

In  an  action  for  killing  a  horse,  defendant 
introduced  the  fireman  of  the  engine  by 
which  tlie  horse  was  killed,  who  testified  in 
chief  that  the  liorse  was  standing  in  a  high- 
way crossing  when  it  was  struck.  On  cross- 
examination  he  was  asked  at  what  speed 
he  was  running  at  the  time  he  saw  the  ani- 
mal. The  question  was  objected  to  as  not 
cross-examination,  and  as  immaterial.  Held. 
that  it  was  the  right  of  plaintilT  to  cross- 
examine  to  test  the  accuracy  of  the  obser- 
vation of  the  witness  as  to  the  location  of 
the  accident,  by  showing  the  speed  of  the 
train,  as  afTecting  the  witness's  ability  to 
determine  the  location  of  the  animal.  Key- 
set V.  Kansas  City,  St.  J.  &>  C.  B.  R.  Co.,  56 
Iowa  440,  9  A^.   W.  Rep.  338. 

Where  an  abutting  lot  owner  sues  for 
damages  for  building  a  railroad  in  the  street, 
and  calls  a  witness  who  testifies  generally 
as  to  the  damage  to  the  property,  it  is  com- 
petent for  him  to  show  the  facts  upon  which 
he  bases  his  opinion,  as  that  the  tops  of  the 
rails  were  laid  several  inches  above  the  sur- 
face of  the  street.  Eslich  v.  Madison  City  &^ 
Ft.  D.  R.  Co.,  75  Io7ua  443,  39  N.  W.  Rep.  700. 

Where  a  witness  on  examination  in  chief 
has  given  his  opinion  with  regard  to  the 
value  of  certain  land,  he  may  afterwards  be 
cross-examined  with  regard  to  his  reasons 
for  such  opinion.  Great  latitude  should 
generally  be  allowed  on  cross-examination. 
Missouri,  K.  &•  T.  R.  Co.  v.  Haines,  10 
Kan.  439. 


Upon  cross-examination  a  question  is 
proper  which  enables  the  jury  to  sec  upon 
what  basis  the  witness  has  made  his  c  i- 
niatcs  of  value,  or  which  connects  the  gen- 
eral estimates  of  value  and  damages  with 
the  particular  premises  and  injury.  So, 
also,  a  question  which  seeks  to  ascertain  if 
there  be  anything  of  a  personal  nature 
which  may  bias  or  influence  the  testimony 
of  the  witness.  Atchison,  T.  &^  S.  /•".  R. 
Co,  V.  lilackshire.  10  Kan.  477. 

Where  the  action  is  to  rec<jvtr  damages 
for  building  a  railroad  on  or  near  lots, 
where  the  evidence  as  to  the  damages  con- 
sists purely  of  the  opinions  of  the  witnesses, 
the  greatest  latitude  in  cross-examination 
should  be  allowed.  Central  liranch  U.  P. 
R.  Co.  v.  Andrews,  14  /////.  &->  F.ng.  R.  Cas. 
248,  30  Kan.  590,  2  Pac.  Rep.  677 ;  former 
appeal  26  Kan.  702. 

Where  the  i^M  ■  is  whether  a  train  dis- 
patcher was  negli^riii  in  giving  an  order  to 
a  conductor  to  meet  another  train  com- 
posed of  two  sections,  and  to  establish  the 
negligence  of  the  train  dispatcher  the  con- 
ductor  testifies  in  his  direct  examination 
that  until  he  saw  the  second  section  of  the 
train  he  had  orders  to  meet,  he  had  no 
knowledge  that  the  section  was  on  the  road, 
on  cross-examination  it  is  competent  to  ask 
him  if  he  understood  the  signals  carried  by 
the  first  section  ;  if,  with  the  inforn:ati()n 
conveyed  by  those  signals,  he  knew  tl;cre 
was  a  second  section  following,  which  had  a 
right  to  the  road,  regardless  of  him;  if, 
with  the  signals  carried,  he  had  the  right 
to  leave  the  station  in  face  of  the  signals, 
and  also  similar  questions.  Hannibal  i&» 
St.  J.  R.  Co.  V.  Kanaley,  39  Kan.  i,  17  Pac. 
Rep.  324. 

A  witness  who  testifies  as  to  the  amount 
of  damage  that  results  from  the  destruction 
of  a  certain  thing  may  be  questioned  in 
detail  as  to  whether  or  not  all  conditions 
and  circumstances  which  might  alTcct  the 
amount  of  such  damage  have  been  consid- 
ered by  him  in  stating  his  estimate.  Car- 
ton V.  Wood,  10  Mont.  500,  26  Pac.  Rep.  388. 
In  an  action  for  personal  injuries,  a  phy- 
sician testified  that  the  condition  of  plain- 
tiff's limb  at  the  time  of  the  trial  might  have 
been  caused  by  the  injury,  but  he  did  not 
say  that  it  was  so  caused.  Held,  that  it  was 
not  error  to  exclude  questions,  on  cross- 
examination,  tending  to  show  that  his  opin- 
ion as  to  the  cause  of  the  present  condition 
of  the   limb   had    no  certain    foundation. 
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Shoemaker  v.  New  York  C.  *•  N.  li.  K.  Co., 
4  N.  V.  Supp.  931,  50  Hun  602,  mem,,  21 
A^.  Y.  S.  R.  541  ;  affirmed  in  \zi  N.  V.  670, 
mem.,  24  N.  E.  Rep.  1094,  mem. 

In  an  action  by  an  abutting  owner  against 
an  (jlevated  railroad  for  damages  to  his 
property,  the  defense  called  a  witness  who 
lived  on  the  property,  who  testified  that  the 
road  didn't  bother  him  much;  that  he  had 
not  found  it  any  serious  inconvenience  to 
live  there.  It  appeared  that  the  witness 
owned  a  stable  in  the  same  street  and  near 
tiie  premises  in  question,  and  that  he  had 
brought  suit  against  the  same  company  for 
damages.  Held,  that  it  was  proper  on 
cross-examination  to  ask  him,  "  How  much 
do  you  think  the  elevated  road  has  dam- 
aged your  stable  ?  "  Malcolm  v.  Metropoli- 
tan HI.  R.  Co.,  36  N.  Y.  S.  R.  741,  13  iV.  Y. 
Su/>p.  283. 

An  answer  to  such  question  that  the  road 
had  damaged  his  "  business  "  a  certain  sum 
is  irresponsive;  but  in  the  absence  of  a 
motion  to  strike  it  out,  or  to  direct  the  jury 
to  disregard  it,  an  exception  to  its  admis- 
sion as  incompetent  is  not  available.  Mal- 
colm V.  Metropolitan  Kl.  /\\  Co.,  36  A'.  Y.  S. 
R.  741,  13  A'.  Y.  Supp.  283. 

In  an  action  by  a  passenger  to  recover 
for  personal  injuries  received  in  a  wreck, 
one  of  his  witnesses,  on  cross-examination, 
in  referring  to  the  time  immediately  before 
the  wreck,  stated  that  "  all  were  nervous 
and  apprehensive,  and  the  effect  and  sensa- 
tions were  those  of  very  fast  speed,  and 
wiiat  seemed  very  reckless  speed."  In  his 
direct  examination  the  witness  had  stated 
tliat  tlie  train  was  run  at  an  unusual  rate  of 
speed.  Before  making  this  answer,  defend- 
ant's attorney  had  asked  him  to  state  how 
lie  knew  the  speed  of  the  train,  and  what 
attention  he  paid  to  it,  and  what  experience 
In:  had  iiad  in  estimating  the  speed  of  trains. 
il.ld,  that  the  answer  was  siifTiciently  re- 
sponrjive  to  the  request  of  tlie  attorney. 
Galveston,  H  &^  S.  A.  R.  Co.  v.  IVesc/i, 
{Tex.  Civ.  App.)  21  S.  W.  Rep.  62. 

An  expert  witness  having  given  his  opinion 
as  to  the  value  of  land  sought  to  be  con- 
demned may,  for  the  purpose  of  testing  his 
competency  as  an  expert,  be  cross-examined 
as  to  the  value  of  otlier  real  estate  in  the 
vicinity,  without  proof  that  the  same  was 
similar  in  character  and  value  to  the  land 
in  question,  and  may  also  be  asked  if  he  did 
not  know  tliat  several  lots — part  of  such  real 
estate— had  been  sold  at  sums  greatly  differ- 


ing from  his  estimate  of  their  value.  Uni- 
acke  V.  Chicago,  M.  &*  St.  P.  R.  Co.,  67  Wis. 
108,  29  A'.  W.  Rep.  899. 

Where  a  railroad  employ^  states  on  cross- 
examination  that  he  understands  certain 
signals,  it  is  proper  to  show  by  him  that  at 
a  former  trial  he  was  not  positive  of  them. 
Waterman  v.  Chicago  &*  A.  R.  Co.,  52  Am. 
&-  Eng.  R.  Cas.  592,  82  Wis.  613,  52  N. 
W.  Rep.  247,  1136. 

00.  U|H>ii  questions  for  the  Jury.— 
A  witness  in  an  action  for  an  injury  to  an 
engineer  was  asked  on  cross-examination 
whether  the  injury  arose  from  ignorance 
or  want  of  knowledge  on  the  part  of  the 
engineer,  or  from  some  other  cause.  In 
answer  the  witness  gave  all  the  facts  attend- 
ing the  injury.  Held,  that  the  answer  was 
sufficiently  responsive  to  the  question,  as 
it  was  the  province  of  the  jury  to  draw  con- 
clusions from  the  facts  in  evidence  as  to 
the  ignorance  of  the  person  injured.  Hous- 
ton &-  T.  C.  R.  Co.  V.  Fatten.  ( Tex.)  9  5.  W. 
Rep.  175. 

70.  Matters  of  opinion.  —  Plaintiff 
having  testified  that  he  was  near  the  place 
at  the  time  of  the  accident  but  did  not 
hear  any  whistle  sounded  by  the  passing 
train,  he  cannot  be  asked  on  cross-exami- 
nation whether  a  whistle  might  not  have 
sounded  without  his  hearing  it,  this  being 
mere  matter  of  opinion,  and  not  the  state- 
ment of  a  fact.  East  Tenn.,  V.  &>  G.  R. 
Co.  V.  Watson,  90  Ala.  41,  7  So.  Rep.  813. 

Where  a  witness  has  already  testified  to 
facts  it  is  error  to  allow  him  to  testify  to 
mere  inferences  deducible  therefrom.  So 
where  a  company  is  sued  for  the  death  of 
an  engineer  caused  by  the  alleged  faulty 
construction  of  the  road,  and  another  en- 
gineer is  called  as  a  witness  and  has  testi- 
fied in  regard  to  its  defective  condition,  it  is 
not  allowable  for  him  to  state  that  all  en- 
gineers on  the  road  were  aware  of  such 
condition.  Union  Pac.  R.  Co.  v.  O'Brien, 
49  Eed.  Rep.  538,  4  U.  S.  App.  221,  i  C.  C. 

A.  354. 

Plaintiff  sued  for  the  value  of  a  horse 
shipped  from  New  York  to  San  Francisco, 
via  the  Isthmus  of  Panama.  Plaintifl 
cl.Timed  that  the  horse  died  of  injuries  re- 
ceived on  the  railroad  in  crossing  the  isth- 
mus, while  the  defendant  claimed  that  it 
died  of  a  disease,  an^  was  sick  before  reach- 
ing the  railroad.  The  mate  of  the  vessel, 
who  was  not  an  expert,  testified  that  the 
horse  was  sick  on  the  voyage.    Held,  that 
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he  might  be  asked  on  cross-examination  if 
he  saw  any  alteration  in  its  condition  dur- 
ing the  voyage.  The  question  docs  not  ask 
for  an  opinion  requiring  skill.  Harris  v. 
Panama  K,  Co.,  ^  J.  &^  S.  {N.  Y.)  373,  5 
Bosw,  312  ;  affinned  in  58  ;V.  }''.  660,  mem, 

71.  HliowiiiK  biiiH  uiid  liuNtility.— 
Tlie  cross-examination  of  a  party  or  of  an 
expert  should  be  allowed  a  liberal  range 
touching  all  matters  testified  to  in  chief,  or 
tending  to  test  the  temper,  bias,  motives, 
intelligence,  accuracy,  credibility,  or  means 
of  knowledge  of  the  witness.  McFadden  v. 
Santa  Ana,  O.  &>  T.  St.  A'.  Co.,  87  Cat. 464, 
25  /'ac  Hep.  681. 

An  engineer  had  testified  for  tho  company, 
anrl  on  cross-examination  was  ask  ^d:"  What 
would  be  the  consequences  if  you  should 
kill  stock  carelessly  and  negligently,  and 
should  report  it  to  your  company  ? "  The 
question  was  objected  toon  the  ground  that 
it  was  new  matter,  and  was  irrelevant  and 
incompetent,  but  the  court  overruled  the 
objecticjn.  Held,  that  the  question  was 
proper  as  a  means  of  furnishing  to  the  jury  a 
test  of  the  value  of  his  evidence  through  his 
relation  to  the  company,  and  his  interest 
and  inclination  towards  the  parties.  Jack- 
sonville, T.  &*  A'.  \V.  R.  Co.  v.  U'ellman,  26 
Fla.  344,  7  -S'o.  Rep.  845. 

Where  two  persons  bring  separate  suits 
for  personal  injuries  alleged  to  have  been 
sustained  on  the  same  occasion,  and  one  of 
them  prepares  the  other's  case  for  trial,  is 
to  receive  a  share  of  the  recovery  therein, 
and  is  a  witness  therein,  the  company,  whose 
defense  is  based  upon  the  theory  of  a  con- 
spiracy between  the  two  plaintiffs  to  extort 
money,  should  be  allowed  great  latitude  in 
the  cross-examination  of  the  witness  who 
is  the  plaintiff  in  the  case  not  on  trial.  Cole 
v.  Lake  Shore  <S-  M.  S.  A'.  Co.,  81  Mic/t. 
1 56,  45  ;V.  JV.  Rep.  983. 

Jt  is  proper,  on  cross-examination,  to  ask 
a  witness  any  question  that  may  be  perti- 
nent to  the  matter  to  be  decided  by  the  jury ; 
and  any  fact  tending  to  show  a  bias  in  the 
evidence  of  the  opposite  party  is  admissible, 
whether  it  be  offered  in  the  examination  in 
chief  or  in  cross-examination.  Evansich  v. 
Gulf,  C.  <S-5.  F.  R.  Co.,  61  Tex.  24.— QuoT- 
ING  Wentworth  v.  Crawford,  11  Tex.  133. 

This  rule  is  not  confined  to  such  ques- 
tions as  will  show  bias  of  the  witness — for 
the  purpose  of  showing  this,  or  falsity  in  his 
main  statement,  a  witness  may  be  examined 
upon  collateral  matters— but  it  extends  to 


an  examination  into  all  matters  connected 
with  the  res  gtsta.  Evansich  v.  Gulf,  C. 
&*  S.  F.  R,  Co.,  61  Tex.  24. 

72.  CirciiiiiHtuucoH  tending  to  dlo- 
oredit  tlio  witiieitH.— Where  plaintiff  has 
testified  on  direct  examination  as  to  the 
injury  sufTered  by  her  and  the  pain  imme- 
diately resulting  therefrom,  she  may  be 
asked  on  cross-exam inatio  whether  she 
called  a  doctor  that  night.  McFadden  v. 
Santa  Ana,  O.  &*  T.  St.  R.  Co..  87  Cal.  464, 
2lPac.A'ep.  681. 

A  company  was  charged  with  negligence 
in  not  having  sufficient  rules  for  the  con- 
duct of  its  business.  The  superintendent 
of  the  road  testified  for  the  company  that 
its  rules  as  to  trains  and  employes  were  suf- 
ficient and  the  best  that  could  be  framed. 
Held,  that  it  was  proper  to  ask  him  on  cross- 
examination  if  a  new  rule  had  not  been  given 
by  him  since  the  accident,  the  better  to 
sei...re  the  protection  of  track  repairers. 
Qui.m  V.  Ne^u  York,  N.  H.  &•  H.  R.  Co.,  56 
Conn.  44,  s  A'.  Eng.  Rep.  685,  12  Atl.  Rep. 
97.— RhcoNCiLiNG  Nalley  v.  Hartford  Car- 
pet Co.,  51  Conn.  524. 

In  a  suit  against  a  carrier  to  recover  for 
a  loss  from  negligence  and  delay  in  the 
transportation  of  freight,  a  special  contract 
of  shipment  was  set  up  in  bar  which  de- 
fendant claimed  was  executed  in  considera- 
tion of  reduced  rates,  but  which  plaintiff 
claimed  was  sig.ied  by  him,  under  the 
fraudulent  assurance  that  it  was  only  a  pass, 
just  as  the  train  was  starting  to  leave,  and 
when  he  had  no  time  to  read  it.  Defend- 
ant's station  agent  was  permitted  to  testify 
that  $33. 50  was  the  schedule  rate  per  car  for 
the  shipment  of  stock.  On  cross-examina- 
tion plaintiff  asked  him  if  the  com|)any  had 
ever  received  that  amount  for  a  car  of  freii;lit 
between  the  same  points,  and  also  this  ques- 
tion :  "  Did  you  tell  him  [plaintiff]  when 
he  came  for  them  [the  cars]  at  $25  he  would 
have  to  sign  any  contract  releasing  th»  com- 
pany from  liability?" — to  which  the  court 
sustained  objections.  Held,  that  under  the 
latitude  of  cross-examination  both  ques- 
tions were  clearly  proper,  and  that  the  court 
erred  in  ruling  otherwise.  Black  v.  Wa- 
bash, St.  L.  <S-  P.  R.  Co.,  25  Am.  &*  Eng.  R. 
Cas.  388,  III  ///.  351. 

A  company  was  sued  for  injuries  to  a  car 
repairer  who  charged  that  there  was  negli- 
gence in  moving  a  train  in  response  to  an 
unauthorized  signal.  The  conductor  testi- 
fied that  he  was  standing  on  the  platform 
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and  heard  the  bell  ring,  and  that  it  caused 
him  to  turn  and  face  the  eiiKine.  On  cross- 
examination  he  was  asked  "  You  thought 
tliai  a  very  strange  occurrence— the  bell 
beiiij;  rung— did  you  not?"  and  "Rather 
surprised  you,  didn't  it?"  The  questions 
were  objected  to  as  incompetent,  immate- 
rial, and  not  cross-examination.  Held,  that 
it  was  error  to  overrule  tlie  objection.  GiuU 
bois  V.  C/iutii,'o,  M.  &*  St.  P.  R,  Co.,  75  Iowa 
530,  39  A',  iv.  Rep.  871. 

A  petitioner  for  damages  to  land,  a  part 
of  wiiich  has  been  tal<en  for  a  railroad,  may 
be  asked,  on  cross-examination,  for  what 
price  he  sold  llie  residue  of  the  lot  seven- 
teen years  thereafter.  Whitman  v.  Boston 
6^  M.  A'.  Co.,  7  A/An  (A/ass.)  313. 

Piaintifl  sued  for  being  ejected  from  a 
train  and  testified  that  he  had  not  sold  or 
given  away  his  ticket,  and  that  it  was  in  his 
possession  after  he  left  the  train,  but  it  was 
not  produced  or  accounted  for  on  the  trial. 
//('/(/,  that  it  was  proper,  on  cross-examina- 
tion, to  ask  him  what  had  become  of  it. 
Louisville  &*  N.  R,  Co.  v.  Maybin,  66  Miss. 
83,  5  So.  Rep.  401. 

On  cross-examination  of  a  witness  offered 
by  a  railroad  who  had  charge  of  the  section 
where  liie  alleged  injury  happened  from  a 
defective  rail,  it  is  propertoaskhim  if  he  was 
short  of  iron  at  the  time.  Taylor  v.  Grand 
Trunk  R.  Co.,  48  A^.  H.  304. 

It  is  competent  to  ask  a  party  who  offers 
himself  as  a  witness  in  a  damage  suit 
against  a  railroad  whether  he  has  made 
any  agreement  to  share  with  any  one  what 
he  may  recover  in  the  suit.  Delaware,  L. 
6-  W.  R.  Co.  v.  DaiAy,  37  A'.  /.  L.  526. 

A  question  on  cross-examination  of  a  wit- 
ness for  defendant  in  a  negligence  case  as 
to  his  relationship  with  an  officer  of  defend- 
ant is  admissible  in  the  discretion  of  the 
judge.  Hoffman  v.  New  York  C.  (S-  //.  R. 
A'.  Co.,  4  Am.  iS-  £n^.  R.  Cas.  537,  87  A'.  Y. 
25,41  Am.  Rep.  337  ;  affirming  14/.  <S~».S".  526. 

A  witness  having  testified  for  plaintiff 
that  immediately  after  the  overflow  plain- 
tiff's land  was  worthless,  it  is  error  to  ex- 
clude an  inquiry  of  the  witness  at  what 
price  he  had  sold  adjoining  lands,  also  over- 
flowed, after  the  overflow.  This  is  admis- 
sible to  test  the  weight  and  credibility  of 
his  testimony.  Gulf,  C.  &-  S.  F.  R.  Co.  v. 
Hepner,  52  Am.  6f  Eng,  R.  Cas.  670,  83 
Tex.  136,  18  S.  W.  Rep.  441. 

73.  Testing  competency  of  experts. 
—Where  a  physician, as  an  expert,  has  testi- 


tied  in  chief  that  he  visited  plaintiff  about 
two  weeks  after  the  injury  and  held  a  con- 
sultation with  an  attending  physician,  and 
that  he  examined  the  patient  as  to  her  con- 
dition and  the  probable  causes  of  her  ail- 
ments, it  is  proper  cross-examination  to  ask 
what  they  determined  was  the  serious  thing 
to  attend  to,  and  what  was  the  treatment 
advised.  McFadden  v.  Santa  Ana,  O.  &- 
T.  St.  R.  Co.,  87  Cal.  464,  25  Rac.  Rep,  681. 

The  reading  of  extracts  from  medical 
works,  and  asking  an  expert  medical  wit- 
ness if  he  agrees  with  the  author,  is  not 
permissible  on  cross-examination  where  the 
extracts  do  not  contradict  the  evidence  of 
the  witness,  and  are  evidently  intended  as 
evidence  for  the  cross-examining  party,  to 
sustain  his  theory  of  the  case.  Questions 
as  to  extracts  from  such  works,  on  cross- 
examination,  should  be  strictly  limited  to 
the  one  purpose  of  testing  eitlier  the  com- 
petency of  the  witness  as  an  expert  or  the 
value  of  his  opinions.  Fisher  v.  Southern 
Pac.  R.  Co.,  89  Cal.  399,  26  Pac.  Rep.  894. 

It  is  competent  to  ask  a  medical  witness, 
either  on  direct  or  cross  examination,  to 
give  his  opinion  as  to  the  probable  results 
of  an  injury  to  the  person.  Louisville,  N. 
A.  &^  C.  R.  Co.  V.  Lucas,  \iglnd.  583,  21  N. 
E.  Rep.  968. 

74.  Answer  responsive  to  ques- 
tion.— A  witness  was  asked,  upon  cross- 
examination,  a  question  as  to  his  knowledge 
of  values,  and  volunteered  the  statement : 
"A  neighbor  of  mine  right  north  of  me  has 
120  acres  and  was  offered  $6000."  The 
court  refused  the  request  of  defendant  to 
withdraw  such  statement  from  the  jury. 
Held,  error.  Chicago,  K.  &*  W.  R.  Co.  v. 
Muller,  47  Am.  &*  Eng.  R.  Cas.  188,  45 
R'an.  85,  25  Pac.  Rep.  210. 

A  witness  on  cross-examination  (testi- 
mony by  depositions)  was  asked :  "  If  in 
answer  to  any  of  the  direct  interrogatories 
you  have  stated  anything  as  to  the  rate  of 
speed  the  train  was  running  at  the  time  of 
the  wreck  or  accident,  state  how  you  know, 
and  state  particularly  what  attention,  if  any, 
you  paid  to  the  speed  of  the  train."  On 
motion  to  suppress  the  answer  of  the  wit- 
ness that  "all  were  nervous  and  apprehen- 
sive, and  the  effects  and  sensations  were 
those  of  very  fast  speed  and  what  seemed 
to  me  reckless  speed  " — held,  responsive  to 
the  interrogatory,  and  proper.  The  witness 
had  stated  in  answer  to  direct  interrogatories 
that  "  the  train  was  running  at  forty  or  fifty 
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miles  an  hour."  Galveston,  H.  &•  S,  A.  R, 
Co.  V.  Wesch,  85  Tex.  593.  22  S.  W.  Rep.  957. 
75.  Variance  between  pleadings 
and  testimony.  —  Plaintiflf,  having  tes- 
tified as  to  the  manner  in  which  he  was  in- 
jured in  jumping  from  a  hand-car,  was  asked 
on  cross-examination  to  explain  why  he  al- 
leged in  his  petition  that  he  was  thrown 
from  the  car.  The  court  sustained  objec- 
tions to  the  question.  Helti,  that  the  ruling 
was  correct.  The  variance,  if  any,  between 
his  allegations  and  testimony  showing  for 
itself,  his  explanations  would  not  make  it 
more  apparent.  Gulf,  C.  &*  S.  F.  R.  Co.  v. 
Johnson.  83  Tex.  628,  19  S.  IV.  Rep.  151. 

7(t.  Explanation  of  testimony  on 
direct  examination. — Where  a  witness 
has  testified  that  plaintiff  used  a  piece  of 
board  in  an  unsuccessful  attempt  to  couple 
cars,  he  may  be  asked  on  cross-examination 
what  kind  of  sticks  defendant  furnished  for 
coupling,  with  a  view  of  showing  that  the 
one  used  was  equal  to  that  required  to  be 
used.  Ric/ivionif  &>  D.  R.  Co.  v.  Hts3ong, 
97  Ala.  187,  13  So.  Rep.  209. 

Where,  on  the  trial  of  appeal  in  con- 
demnation proceedings,  a  witness  for  the 
landowner  has  been  examined  in  chief  gen- 
erally as  to  the  land  sought  to  be  appropri- 
ated, the  material  it  contains,  value,  etc.,  it 
is  error  to  sustain  an  objection  to  a  ques- 
tion on  cross-examination  of  such  witness 
requiring  him  to  state  the  value  of  the  land, 
including  all  the  materials  in  it  as  it  lies, 
and  liow  much  it  is  worth  per  acre  in  the 
market,  though  such  witness  may  have  an- 
swered such  quest  .  on  his  examination  in 
chief.  Pittsburgh,  St.  W.  &^  C.  R.  Co.  v. 
Src'/iirny,  59  //ttl.  100. 

There  was  evidence  tending  to  show  that 
a  car  was  moving  rapidly  on  a  down  grade 
when  the  brake  was  suddenly  applied  and 
the  speed  so  checked  as  to  throw  plaintiff 
from  the  platform  where  he  was  riding. 
Tiie  driver  testified  that  he  was  taking  the 
car  down  as  he  usually  did.  Held,  that  it 
was  proper  on  cross-examination  to  ask  if 
he  uiiuilly  walked  his  horses  across  the 
street  where  the  accident  happened.  J\fur- 
ray  v.  Brooklyn  City  R.  Co.,  27  N.  Y.  S.  R. 
;8o,  7  A'.  1 '.  Supp.  900. 

Where  the  action  is  by  a  passenger  to  re- 
cover for  injuries  caused  by  a  car  leaving 
the  track,  it  is  proper  to  allow  the  driver  of 
the  car,  on  cross-examination,  to  state  that 
if  the  rear  platform  had  not  been  overloaded 
<t  would  uui  iiuvc  lut  tiM  U'lCk,  where  such 


statement  is  in  explanation  of  his  direct 
testimony,  Griffith  v.  Utica  &*  M.  R.  Co., 
43  N.  V.  S.  R.  835,  63  Hun  626,  tnem.,  17 
N.  y.  Siipp.  692  ;  affirmed  in  137  N.  V.  566, 
metn,,  50  N,  V.  S.  R.  933,  33  N.  E.  Rep.  339. 
Plaintiff,  a  child  four  years  old,  was 
knocked  down  'jy  defendant's  street-car 
and  his  foot  crushed  so  that  amputation 
became  necessary.  In  an  action  to  recover 
for  the  injury,  a  physician  called  by  jilain- 
tiff  testified  that  he  advised  amputation  at 
once,  but  the  parents  objected.  Held,  that 
on  cross-examination  it  was  proper  to  ask 
him  to  give  the  reasons  of  his  advice,  as 
tlie  evidence,  if  not  tending  to  establish  a 
defense,  was  relevant  on  the  question  of 
damages.  Barry  v.  Second  Ave.  R.  Co.,  i 
Misc.  502,  49  N.  Y.  S.  R,  705,  20  N.  Y. 
Supp.  871. 

4.  Re-examination — Recalling  Witnesses. 

77.  In  general. — In  an  action  for  dam- 
ages to  private  property  from  the  con- 
struction of  a  railroad  near  it,  defendant 
answered  llict  plaintiff  had  been  paid  for  all 
damages  sustained  by  reason  of  the  con- 
struction of  the  railroad,  and  during  the 
taking  of  the  testimony  of  defendant's 
right-of-way  agent,  defendant  offered  in 
evidence  a  voucher  and  receipt  for  money 
paid  for  the  right  of  way  through  other 
property,  the  witness  testifying  that  at  the 
time  of  the  execution  of  the  receipt  no 
claim  had  been  made  for  the  damages  in- 
volved in  the  suit  then  on  trial,  and  there- 
fore the  damages  were  not  included  in  the 
voucher  and  receipt.  Plaititiff  in  rebuttal 
testified  to  substantially  the  same  thing, 
and  defendant,  after  plaintiff's  evidence  was 
closed,  recalled  its  witness  for  the  purpose 
of  proving  that  when  plaintiff  signed  the 
receipt  he  knew  the  purport  thereof,  which, 
upon  objection,  was  excluded.  Held,  no 
error.  Chicago,  K.  &*  A'.  R.  Co.  v.  Hazels, 
26  Neb.  364,  42  N.   IV.  Rep.  93. 

78.  Explanatory  of  cross-exami- 
imtion. — In  an  action  forcausing  the  death 
of  an  employe  by  being  caught  in  a  rapidly 
revolving  shaft  in  car  works,  a  witness  for 
plaintiff  was  asked  on  cross-examination  if 
i'.  occurred  to  him  at  the  time  that  there 
was  danger  about  the  place,  which  he  an- 
swered in  the  affirmative.  Held,  that  it  was 
then  proper  to  ask  him  on  redirect  exami- 
nation wherein  the  danger  consisted.  Pi/ll- 
man  Palace  Car  Co.  v.   Harkins,   55  Fed. 
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Rep-  932,  S  C.  C.  A.  326,  17  V.  5".  /I'//.  22; 
affirming  52  /v-^/.  AV/.  724. 

On  the  trial  of  an  action  for  personal  in- 
jury at  a  railroad  crossing,  where  defend- 
ant, on  cross-examination,  elicits  testimony 
♦hat  no  injury  has  occurred  there  before  or 
since  the  one  in  question,  it  is  competent 
on  redirect  examination  of  the  witness  to 
show  that  the  crossing  has  been  repaired 
since  the  accident.  Tetherou)  v.  St.  Joseph  &• 
D.  M.R.  Co.,  98  Mo.  74,  n  S.  ]V.  Rep.  310. 

When,  upon  the  cross-examination  of  a 
witness,  tlie  opposite  party  has  introduced 
a  subject  germane  to  the  issue  on  trial,  and 
has  elicited  some  facts  respecting  it,  the 
party  calling  the  witness  may,  upon  re- 
direct examination,  follow  it  up  by  inquir- 
ing for  further  facts  explanatory  of  those  so 
elicited,  even  though  it  might  not  have  been 
competent  to  prove  them  upon  the  exami- 
nation in  chief.  McElheny  v.  PHtshurgli,  V. 
&>  C.  R.  Co..  147  RiJ.  St.  I,  23  At/.  Rep.  392. 

70.  3Iatter(i  not  pertinent  to  the 
issue. —In  an  action  against  a  company  for 
negligently  burning  plaintiff's  warehouse  by 
the  escape  of  fire  from  an  engine,  defend- 
ant introduced  a  witness  who  testified  that 
he  was  a  master  mechanic  in  the  employ  of 
the  company  in  its  machine  shop;  that  the 
spark  arrester  used  on  the  engine  in  ques- 
tion was  the  best  known  and  in  use ;  that 
he  knew  it  was  in  good  repair  at  the  time 
the  fire  occurred.  On  cross-examination 
he  said  that  it  was  his  business  to  know  the 
condition  of  every  engine  at  the  time  it  left 
the  shop  on  each  trip ;  that  he  knew  the 
condition  of  the  engine  from  the  uniform 
course  of  business  of  the  shop,  but  was  un- 
able to  state  that  he  had  made  a  personal 
examination  of  that  engine.  On  re-exami- 
nation defendant  asked  the  witness  what 
was  the  uniform  course  of  business  in  the 
shop.  He/tt,  that  it  was  immaterial  thai  he 
should  explain  in  detail  the  course  of  busi- 
ness in  the  shop.  Grea,  IVeslern  R.  Co.  v. 
Haworth,  39  ///.  346. 

Evidence  on  re-examination  of  a  physician 
who  had  once  attended  plaintiff  that  he 
had  at  one  time  thereafter  visited  her  with 
certain  physicians  sent  by  defendant  is  ir- 
relevant. Michigan  C.  R.  Co.  v.  CoUman, 
28  Mich.  440,  12  Am.  Ry.  Rep.  59. 

In  an  action  for  driving  a  street-car  over 
a  child,  the  driver  testified  that  he  had 
turned  his  face  toward  the  car  to  make 
change  for  a  passenger,  and  on  turning 
around  again  he  saw  the  child  falling  im- 
8  D.  R.  D.-15 


mediately  in  front  of  the  car.  On  redirect 
examination  he  was  asked  which  he  looked 
out  for  mostly,  passengers  or  people  on  the 
street,  and  which  he  regarded  as  his  first 
duty  to  watch  out  for,  passengers  or  those 
whom  he  might  run  over.  Held,  that  the 
questions  were  properly  ruled  out.  The 
question  was  what  the  driver  did,  and  not 
what  he  was  accustomed  to  do,  or  what  he 
regarded  as  his  first  duty.  Hyland\.  Yon- 
kcrs  R.  Co.,  4  iV.  ]'.  Stipp.  305,  51  Hun  643, 
mem.,  22  N.  Y.  S.  R.  100;  affirmed  in  119 
N.  Y.  612,  mem.,  23  N.  E.  Rep.  1 143,  mem. 

80.  Party's  stntenieiits  out  of 
court. — It  is  not  competent  in  corrobora- 
tion of  a  witness,  or  confirmation  of  his 
evidence,  to  prove  that  on  other  occasions 
he  has  made  statements  consistent  with  his 
testimony.  Plaintiff  sued  for  personal  in- 
juries and  claimed  that  he  was  disabled 
from  performing  labor.  The  defendant 
then  proved  that  plaintiff  had  performed 
labor  several  months  after  the  injury. 
Plaintiff  was  then  recalled  and  testified  that 
at  the  time  he  had  declared  to  a  person 
that  he  felt  ill.  Held,  that  such  statement 
was  inadmissible  either  to  controvert  de- 
fendant's proof  or  to  corroborate  his  own. 
Rced\.  New  York  C.  R.  Co.,  45  A^  Y.  574; 
reversing  56  Barb.  493.— DISTINGUISHED 
IN  Roche  V.  Brooklyn  City  &  N.  R.  Co.,  105 
N.  Y.  294,  II  N.  E.  Rep.  630,  7  N.  Y.  S.  R, 
361.  Quoted  in  Sanders  v.  Reister,  i  Dak. 
ici;  Olpt/.  Gardner,  48  Hun  169,  15  N.  Y. 
S.  R.  544.  Reviewed  in  DcLong  v.  Dela- 
ware, L.  &  W.  R.  Co.,  37  Hun  (N.  Y.)  282. 

5.  Refreshing  the  Memory. 

81.  By  inenioraniluni.  —  A  written 
statement  made  by  a  physician  while  treat- 
ing an  injured  person,  for  the  purpose  of 
giving  information  to  others,  is  not  admis- 
sible in  evidence  against  the  defendant. 
Vicksburg  &*  M.  R.  Co.  v.  O'Brien,  119  £^. 
S.  99,  T  Sup.  Ct.  Rep.  118. 

Where  plaintiff,  a  fireman  injured  in  a 
railroad  accident,  was  allowed,  in  testifying 
about  the  time  trains  were  due,  to  refresh 
his  memory  from  a  time  card  which  was 
his  own  and  was  not  put  in  evidence,  it  is 
no  error  to  refuse  to  require  him,  on  cross- 
examination,  to  read  parts  thereof.  Chat- 
tanooga, R.  &*  C.  R.  Co.  V.  Owen,  90  Ga, 
265,  35  5.  £•.  AV/.  853. 

In  an  action  against  a  railroad  to  recover 
for  property  destroyed  by  fire,  it  is  proper 
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to  permit  plaintiff,  in  giving  his  testimony, 
to  refresh  his  recollection  from  a  memoran- 
dum he  had  made  of  the  articles  destroyed 
by  the  fire.  And  witnesses  may  testify  to 
tiie  loss  of  articles  not  included  in  the  dec- 
laration as  part  of  the  res  gesta.  Chicago 
&^  N.  W.  A'.  Co.  V.  McCahill,  56  ///.  28,  4 
Am.  Ry.  Rep.  561. 

A  written  memorandum  made  by  a  wit- 
ness at  or  about  the  time  of  the  occurrence 
is  only  admissible  in  evidence  as  an  auxil- 
iary to  the  witness's  oral  evidence  ;  and  it 
must  appear  that  it  is  necessary  to  intro- 
duce it  on  account  of  the  inability  of  the 
witness  to  recollect  the  facts  after  refresh- 
ing his  memory  by  looking  at  the  memo- 
randum. Russell  V.  Hudson  River  R.  C  ., 
1 7  X.  V.  1 34  ;  rcversifig  5  Duer  39. — Re- 
viEWiNO  Halseyt/.  Sinsebaugh,  15  N.Y.485. 

Plaintiff  sued  for  injuries  caused  by  de- 
pressions in  a  sidewalk.  Two  witnesses 
examined  the  depressions,  one  making  the 
measurements  and  the  other  seeing  that 
they  were  correct.  The  former  entered 
them  in  a  memorandum  which  the  latter 
signed.  The  latter  testified  that  he  knew 
the  memorandum  to  be  true  when  he  signed 
it,  but  without  recourse  to  it  he  could  not 
state  the  size  of  the  .depressions.  Held, 
that  it  was  proper  to  allow  him  to  look  at 
the  memorandum  and  state  the  figures  as 
there  entered.  Bateman  v.  New  York  C.  &* 
■  H.  R.  R.  Co.,  47  Hun  429,  14  A".  V.  S.  R.  454. 
— Following  McCormick  v.  Pennsylvania 
C.  R.  Co.,  49  N.  Y.  303. 

A  witness  who  has  a  memorandum  of  the 
facts  he  desires  to  testify  to,  and  cannot 
recall  tliem  without  a  reference  thereto, 
may  use  it  to  refresh  his  memory,  if  not, 
indeed,  introduce  it  in  evidence  as  a  paper 
correctly  recording  a  fact  which  has  since 
escaped  his  recollection.  Flynn  v.  Man- 
hattan R.  Co.,  I  Misc.  188,  48  A^.  V.  S.  R. 
670,  20  A''.  Y.  Supp.  652. 

A  witness  may  refresh  his  recollection  as 
to  the  value  of  specific  articles  by  referring 
to  a  bill  of  particulars,  known  to  him  to  be 
a  copy  of  a  correct  memorandum  of  their 
value,  made  by  himself.  Houston  &*  T.  C. 
R.  Co.  V.  Bu.ke,  9  Am.  &*  Eng.  R.  Cas,  59, 
55  Tex.  323,  40  Am.  Rep.  808. 

82.  By  books  of  entry. — The  refusal 
by  the  trial  court  to  let  a  witness  refresh 
his  memory  and  testify  from  certain  entries 
in  a  book,  he  being  unable  to  testify  from 
memory,  is  not  error,  or  if  error,  is  not  prej- 
udicial error,  when  the  entries  from  which 


it  is  sought  to  have  the  witness  refresh  his 
memory  have  already  been  read  to  the  jury 
and  are  before  them  as  evidence.  Burling- 
ton &•  M.  R.  Co.  V.  Wallace,  28  Neb.  179,  44 
N.  W.  Rep.  223. 

Where  an  abutting  owner  sues  for  I05-  of 
rents  caused  by  the  building  of  an  ele  -aicd 
road  in  the  street,  and  plaintiff  testifies  from 
memory  as  to  the  rents  received,  an  objection 
that  he  refreshed  his  memory  by  looking  at 
the  books  in  which  the  rents  were  entered  is 
not  well  taken.  Steubing  v.  Ne7u  York  El. 
R.  Co.,  64  Hun  639,  mem.,  19  A^.  Y.  Supp.  313, 
46  A^,  Y.  S.  R.  799;  affirmed  in  138  A'  Y. 
658,  mem.,  34  A'.  E.  Rep.  369.  53  A^.  F.  S.  R. 
186,  30  Abb.  N.  Cas.  319. 

In  such  case  where  plaintiff  testifies  that 
he  has  examined  the  books  from  time  to 
time,  and  knows  that  the  entries  therein 
are  correct,  it  is  immaterial  where  the 
one  who  made  such  entries  is  at  the  time 
of  the  trial.  Steubing  v.  jYew  York  El.  R. 
Co.,  64  Hun  639,  mem.,  19  N.  Y.  Supp.  313, 
46  A^.  Y.  S.  R.  799 ;  affirmed  in  138  N.  V. 
658.  mem.,  34  N.  E.  Rep.  369,  53  N.  Y.  S.  R. 
186,  30  Abb.  N.  Cas.  319. 

Where  a  witness  truly  made  the  entries, 
including  an  entry  of  the  particular  ship- 
ment in  question,  in  a  freight  book  of  a  com- 
pany, on  the  day  the  entries  purport  to  have 
been  made  in  the  regular  course  of  busi- 
ness, the  freight  book  is  admissible  in  evi- 
dence, with  the  oath  of  the  witness  showing 
these  facts,  although  at  the  time  of  testify- 
ing he  has  no  recollection  of  the  particular 
shipment  or  of  other  shipmentson  the  date  of 
its  entry,  and  although  his  memory  is  not  re- 
freshed by  the  book,  and  he  knows  nothing 
of  the  matter  except  as  he  sees  it  in  the 
book.     Afoots  V.  State,  21  0/iio  St.  653. 

Consignees  of  cotton  required  the  facts 
connected  with  the  condition  in  which  the 
cotton  was  received,  and  as  to  the  extent  of 
its  damage,  and  r  lier  details  connecteii 
with  its  receipt,  to  oe  reduced  to  writing  l)y 
their  yard  clerk  and  returned  into  their 
office.  Held,  in  a  suit  against  a  carrier:  (i) 
that  it  was  not  necessary  to  call  the  clerk 
who  recorded  the  items  in  the  book  to 
prove  that  he  had  correctly  recorded  them 
as  they  were  transmitted  to  him  by  the  yard 
clerk  ;  (2)  that  if  a  witness  knew  generally, 
of  his  own  knowledge,  the  facts  entered  in 
the  book,  he  could,  after  inspecting  it,  testify 
to  their  correctness.  International  &*  G. 
N.  R.  Co.  V.  Blanton,  22  Am.  &*  Eng.  R. 
Cas.  428,  63  Tex.  109. 
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83.  Stenographer's  notes.— Experi- 
ence luis  demonstrated  the  fact  that  an 
expert  stenographer  can  take  the  evidence 
of  a  witness  in  shorthand  with  very  great 
if  not  perfect,  accuracy,  and  tliis  is  now  the 
mode  most  universally  adopted  to  preserve 
oral  proceedings  in  courts;  and  where  such 
proceedings  are  so  taken  and  the  stenogra- 
pher testifies  that  they  were,  fully  and  cor- 
rectly written  at  the  time,  he  may  testify  to 
the  contents  of  the  writing  though  he  has 
no  independent  recollection  of  the  facts 
therein  contained.  CIticiitiO  &^  A.  R.  Co.  v. 
Kobinsoit,  1 6  ///.  A  pp.  229. 

In  such  cases,  however,  the  writing  itself 
must  be  produced  in  court  to  enable  the 
opposite  party  to  cross-examine  in  reference 
to  it,  and  it  may  be  read  to  the  jury,  not  as 
independent  evidence,  but  to  be  considered 
by  tiiem  in  connection  with  the  oral  evi- 
dence of  the  witness.  C/it'ctij^o  &^  A.R.  Co. 
v.  Kol'inson,  16  ///.  ^Ipp.  229. 

84.  Bill  of  lailiiiK;.  —  In  an  action 
against  a  carrier  for  damages  to  fruit  by  a 
delay  in  shipment,  a  bill  of  lading  was 
shown  to  a  witness  called  in  rebuttal  to  re- 
fresh his  memory  as  to  the  date  and  place 
of  shipment.  The  company  then  claimed 
the  right  to  introduce  the  bill  of  lading,  or 
to  prove  its  contents  for  the  purpose  of 
showing  that  plaintiff  had  assumed  the  risks 
of  injury  arising  from  decay  during  trans- 
portation. Held,  that  the  bill  of  lading  was 
not  made  admissible  by  being  merely  shown 
to  the  witness  to  refresh  his  memory.  Erie 
Sf  P.  Dispatch  v.  Stanley,  22  ///.  App.  459. 

85.  SiirveyorVs  plat.  —  When  the  ac- 
curacy of  a  plat  is  verified  by  a  witness  as 
correctlv  representing  the  relative  situation 
and  location  of  certain  lots  with  reference 
to  >  "r  property,  it  is  not  error  to  allow 
such  tness,  on  his  examination,  to  use  the 
plat  in  |. minting  out  to  the  jury  such  lots, 
tiieir  situation  and  location.  Rippe  v.  Chi- 
cago, D.  iS-  M.  R.  Co.,  23  Minn.  18,  17  Am. 
Ry.  Rep.  19. 

6.  Privilege  of  Refusing  to  Answer. 

8({.   When  witness  may  assert  his 

I>rivil«>gv.— A  proceeding  to  forfeit  a  per- 
son's guods  for  an  offense  against  the  laws, 
though  civil  in  form,  is  a  criminal  case  with- 
in the  fifth  amendment  to  the  U.  S.  Const, 
providing  that  no  one  shall  be  compelled, 
in  any  criminal  case,  to  be  a  witness  against 
himself.    Boyd  v.  United  States,  116  U.  S. 


616,  6  Sup.  Ct.  Rep.  524.  —  Distinguished 
IN  re  Counselman,  44  Fed.  Rep.  268. 

A  person  under  examination  before  a 
grand  jury,  in  an  investigation  into  certain 
alleged  violations  of  the  Interstate  Com- 
merce Act,  is  not  obliged  to  answer  ques- 
tions where  he  states  that  his  answers 
might  tend  to  criminate  him  ;  the  witness  in 
such  case  may  invoke  the  protection  of  the 
fifth  amendment  to  the  Constitution  of  the 
United  States,  which  declares  that  "  no  per- 
S(jn  *  *  *  shall  be  compelled  in  any  crim- 
inal case  to  be  a  witness  against  himself," 
although  U.  S.  Rev.  St.,  §  S60,  provides  that 
no  evidence  given  by  him  shall  in  any  man- 
ner be  used  against  him  in  any  court  of  the 
United  Slates  in  any  criminal  proceeding. 
The  object  of  such  constitutional  provisicjn 
is  to  insure  that  a  person  shall  not  be  com- 
pelled, when  acting  as  a  witness  in  any  in- 
vestigation, to  give  testimony  which  may 
tend  to  show  that  he  himself  has  committed 
a  crime  ;  the  protection  of  the  provision  is 
not  limited  to  a  criminal  prosecution  against 
the  witness  himself.  Counselman  v.  Hitch- 
cock, 48  Am.  &*  Eng.  R.  Cas.  448,  142  U.  S. 
547,  12  Sup.  Ct.  Rep.  195  ;  revc'  sin^  44  /Vv/. 
Rep.  268. 

Where  the  testimony  of  a  witness  before 
a  grand  jury  which  is  investigating  alleged 
violations  of  the  interstate  commerce  law 
by  the  agent  of  a  railroad  company  shows 
that  such  witness  is  not  himself  guilty  of 
the  offense,  he  cannot  refuse  to  produce 
certain  documents  demanded  by  the  grand 
jury  on  the  ground  that  their  production 
will  tend  to  criminate  him.  In  re  Peasley, 
44  Fed.  Rep.  271.— Following  In  re  Coun- 
selman, 44  Fed.  Rep.  268. 

A  defendant  is  not  excused  from  stating 
what  may  bear  upon  or  support  his  defense 
unless  it  will  disclose  his  witnesses,  or  the 
manner  of  proving  his  case,  and  therefore 
in  a  suit  against  a  conductor  charging  him 
with  receiving  money  for  fares  which  be  has 
not  accounted  for,  lie  may  be  required  to 
state  the  condition  of  his  property  at  the 
commencement  and  close  of  his  service,  to 
be  weighed  with  other  evidence  in  the 
cause,  even  if  it  be  alleged  that  this  is  part 
of  his  defense.  State  ex  rel.  v.  Farmer,  46 
N.  H.  200.— Following  Boston  «&  W.  R. 
Corp.  V.  Dana,  i  Gray  (Mass.)  83. 

87.  When  witness  niny  not  assert 
his  privilege.  —  A  grand  jury  was  en- 
gaged in  the  investigation  of  alleged  viola- 
tions of  the  interstate  commerce  law,  and 
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defendant  refused  to  produce  certain  books 
and  papers  or  to  answer  certain  questions 
on  the  ground  that  so  doing  would  tend 
to  criminate  himself.  His  own  evidence 
showed  that  he  was  not  guilty  of  the  oflensc 
which  the  grand  jury  was  investigating. 
Nt/ti,  that  his  refusal  was  unauthorized. 
In  re  Pcasley,  44.  Fed.  Rep.  271. 

Corporations  acting  as  interstate  carriers 
are  not  liable  criminally  for  violations  of 
the  Interstate  Commerce  Act,  nor  are  they 
exposed  to  its  penalties  and  forfeitures. 
Only  the  officers  of  such  corporations  and 
shippers  are  punishable  fur  violations  of  the 
statute.  Therefore  such  witness  could  not 
refuse  to  produce  books  and  papers  before 
the  grand  jury  on  the  ground  that  their 
production  would  tend  to  subject  the  cor- 
poration to  penalties  and  forfeitures.  In  re 
Peaslcy,  44  Fed.  Rep.  271. 

7.  Prh'ileged  Communications. 

88.  To  pliyslciaiis.*  —  A  physician 
may  not  testify,  in  the  absence  of  plaintifT, 
regarding  statements  made  to  hira  by  the 
latter's  attending  physician,  concerning  the 
character  of  the  injury  suffered  by  plaintiff. 
Goshen  v.  Eitgland,  119  Ind.  368,  21  N.  E. 
Rep.  977. 

A  physician  who  has  assisted  in  dressing 
plaintiff's  injuries,  and,  in  conversation  with 
plaintiff  while  so  engaged,  has  asked  how 
the  accident  occurred  \?  incompetent  to 
testify  as  to  the  information  obtained. 
Pennsylvania  Co.  v.  Marion,  123  Ind.  415,  7 
L.  R.  A.  687,  23  N.  E.  Rep.  973.— Follow- 
ING  Houston  7'.  Simpson,  115  Ind.  62. 

An  attending  physician  cannot  testify, 
against  his  patient's  objection,  touching  the 
latter's  condition,  regardless  of  whether  he 
derived  the  information  from  his  patient's 
statement  or  from  his  own  observation. 
Corl'ett  V.  Si.  Louis.  I.  Af.  &•  S.  R.  Co.,  26 
A/o.  App.  621. 

N.  Y.  Code  Civ.  Pro.,  Si  834,  forbids  a 
physician  to  disclose  any  information  ac- 
quired by  him  "  in  a  professional  capacity 
and  which  was  necessary  to  enable  him  to 
act  in  that  capacity."  A  physician  who  was 
called  in  by  plaintiff  after  she  had  been  in- 
jured was  asked  if  he  conversed  with  plain- 
tiff about  her  injuries,  and  if  he  made  an 
examination  of  her.  Held,  that  the  question 
was  improper.  Feeney  v.  Long  Island  R. 
Co.,  39  Am.  (S-  Eng.  R.  Cas.  639,  116  N.  V. 

*  Confidential  communications  of  physicians, 
see  note,  13  Am.  &  Eng.  R.  Cas.  9. 


375,  22  iV.  £".  Rep.  402,  26  A';  V.  S.  R.  729, 
5  L.  R.  A.  544 ;  affirming  42  Hun  657,  niein., 
S  A'.  Y.  S.  R.  63.— Following  Edington  v. 
Mutual  Life  Ins.  Co.,  67  N.  Y.  185.  Quot- 
ING  Grattan  v.  Metropolitan  Life  Ins.  Co., 
86  N.  Y.  281.— Quoted  in  Koetter  v.  Man- 
hattan El.  R.  Co.,  36  N.  Y.  S.  R.  611,  59  Hun 
623,  mem.,  13  N.  Y.  Supp.  458. — Butler  v. 
Manhattan  R.  Co.,  3  Misc.  453,  52  N.  V.  S. 
R.  498,  30  AM>.  A'.  Cas.  78.  23  A\  Y.  Supp 
163;  affirmed  in  143  A'.  Y.  630,  mem.,  37  A'. 
E.  Rep.  826,  mem.,  60  N.  Y.  S.  R.  873,  mem. 
— Applying  Sloan  v.  New  York  C.  R.  Co., 
45  N.  Y.  125.  Distinguishing  Treanorz/. 
Manhattan  R.  Co.,  28  Abb.  N.  Cas.  (N.  Y.) 
47  ;  Marx  v.  Manhattan  R.  Co.,  56  Hun 
(N.  Y.)  575.  Following  Hope  v.  Troy  ^: 
L.  R.  Co.,  40  Hur  \i%.— Butler  v.  Man- 
hattan R.  Co.,  4  Misc.  401,  53  A'.  Y.  S.  R. 
664;  reversed  in  143  A'.  Y.  417,38  A'.  /;. 
Rep.  454.  /ones  v.  Brooklyn,  B.  &^  IV.  E. 
R.  Co.,  21  A^.  Y.  S.  R.  169,  3  A'.  Y.  Supp. 
253;  affirmed  in  121  A'.  Y.  683,  viem.,  24 
A^.  E.  Rep.  1098. 

89.  To  |>liysicinii  called  in  coii.siil- 
tatioii.— Under  N.  Y.  Code,  §  834,  a  phy- 
sician is  only  forbidden  to  disclose  "  infor- 
mation which  he  acquires  in  attendint>  a 
patient  in  a  professional  capacity,  and  which 
was  necessary  to  enable  him  to  act  in  tliat 
capacity."  Therefore  a  second  physician 
who  examines  an  injured  person  at  the 
request  of  the  attending  physician,  merely 
to  see  what  was  the  matter  without  being 
expected  or  requested  to  treat  or  prescribe 
for  the  injured  person,  nor  to  advise  as  to 
such  treatment,  is  not  excluded  as  a  witness. 
Henry  v.  A'kw  York,  L.  E.  &'  IV.  R.  Co..  32 
A^.  Y.  S.  R.  16,  10  iV.  Y.  Supp.  508,  57  //«« 
76,  19  Civ.  Pro.  188. 

Where  physicians  are  called  in  consul- 
tation, what  is  said  in  the  presence  of  tiic 
patient  is  inadmissible  in  evidence.  The 
fact  that  they  do  not  agree  as  to  the  disease 
does  not  permit  the  confidential  statements 
between  physician  and  patient  to  be  dis- 
closed. Morris  v.  New  York,  0.  &^  W.  R. 
Co.,  73  Hun  560,  26  A'.  Y.  Supp.  342,  56  N. 
Y.  S.  R.  231. 

90.  To  siirseou  sent  by  opposing 
party.  —  It  is  proper  for  a  physician  to 
testify,  in  an  action  against  a  street  railway 
for  personal  injuries,  as  to  information  ac- 
quired by  him  of  the  physical  condition  of 
the  party  injured,  if  he  has  visited  such  in- 
jured party  upon  the  suggestion  of  defend- 
ant and  has  stated  to  her  that  he  came 
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solely  and  entirely  at  the  request  of  defend- 
ant, to  ascertain  the  nature  and  character  of 
iier  injuries  for  the  purpose  of  reporting 
them  to  defendant,  and  if  he  confines  his 
conduct  to  such  examination  and  report ; 
yet  where  it  appears  that  he  continued  to 
visit  and  prescribe  for  her,  and  that  the  in- 
formation acquired  by  him  was  obtained 
while  visiting  her  at  her  request  and  pre- 
scribing for  her,  such  evidence,  if  objected 
to  by  her.  is  properly  excluded.  Frcel  v. 
market  St.  Cable  R.  Co.,  97  Cat.  40,  31  Pac. 
Ju'P.  730. 

Wliere  one  injured  upon  a  railroad  is 
attended  by  the  company's  surgeon,  a  com- 
munication made  by  him  to  the  surgeon  in 
response  to  a  question  asked  for  the  purpose 
of  ascertaining  the  facts  in  order  properly 
to  treat  him  is  a  privileged  communication, 
within  the  meaning  of  Iowa  Code,  g  3643. 
Raymond  v.  Burlington,  C.  R.  d--  N.  R.  Co., 
18  Am.  (S-«  Eng.  R.  Cas.  217,  13  Am.  &^ 
Eiig.  R.  Cas.  6,  65  /07c>a  152,  17  JV.  IV.  Rep. 
923,  21  N.   IV.  Re/>.  495. 

Plaintiff  was  thrown  down  and  injured  as 
c.hc  was  leaving  defendant's  car.  Soon  after 
a  pliysician  called  on  her  in  the  interest  of 
the  company,  for  the  purpose  of  learning 
the  I'Xtent  of  her  injuries  and  to  obtain  ad- 
missions in  regard  to  the  injury.  He  stated 
tiiat  he  came  for  the  company,  and  there 
was  no  evidence  that  he  prescribed  for  her, 
consulted  with  her  doctor,  who  was  present, 
or  gave  any  professional  advice  or  sugges- 
tions, or  gave  any  reason  to  believe  that  he 
intended  to  render  any  professional  service. 
NiM,  that  any  statements  which  plaintiff 
made  to  him  were  not  privileged  under  N. 
Y.  Code  Civ.  Pro,,  ?  S34.  J/,',rt/i  v.  Broad- 
way &>  S.  A.  R.  Co.,  25  _/.  (S^  S.  496,  29  N. 
y.  S.  R.  267,  S  iV.   Y.  Supp.  S63. 

J)l.  Evtoiit  ot'tho  prlviU'fje. — Before 
information  to  a  physician  can  bo  excluded 
under  N.  Y.  Code  Civ.  Pro.,  §  834,  it  must 
ajjpear  that  it  was  such  as  tiie  j-hysician 
acquired  in  some  way  while  professionally 
attendint;  a  patient,  and  it  must  also  be  such 
as  wa^  necessary  to  eiuibic  him  to  prescribe 
as  a  physician,  or  V  do  some  act  as  a  sur- 
geon. It  is  not  sufhcieiit  to  authorize  tlie 
oxcliision  that  the  physician  acquired  the 
information  while  attending  his  patient,  but 
it  must  be  the  necessary  information  men- 
tioned. Broxvn  v.  Rome,  \V.  &>  O.  R.  Co., 
45  //««439.  12  A^.  Y.  S.  R.  446. 

If  the  physician  has  acquired  any  infor- 
mation which  was  not  necessary  to  enable 


him  to  prescribe  or  to  act  as  a  surgeon, 
such  information  may  be  disclosed  by  him 
although  he  acquired  it  while  attending  the 
patient.  So  where  a  physician  is  called  to 
treat  one  who  was  injured  at  a  crossing, 
statements  made  to  him  by  the  injured  per- 
son that  when  approacliiiig  the  crossing  he 
heard  persons  calling  and  saw  a  man  swing- 
ing his  hat  are  not  privileged.  Brown  v. 
Rome,  JV.  &>  O.  R.  Co.,  45  Hitn  439,  12  N. 
Y.  S.  R.  446. 

92.  Where  pliysieiaii  testifted  at 
former  trial.— Upon  the  trial  of  an  action 
to  recover  damages  for  injuries  to  plaintiff, 
a  physician  who,  as  such,  attended  plaintiff 
after  the  injury  was  called  as  a  witness  in 
her  behalf,  and  testified  as  to  all  the  facts 
bearing  upon  her  physical  condition  learned 
by  him  while  so  attending  upon  her.  Held, 
that  upon  a  subsequent  trial  defendant  was 
entitled  to  call  and  examine  him  as  a  witness 
in  regard  to  such  facts.  Mc Kinney  v.  Grand 
St.,  P.  P.  &=  P.  R.  Co.,  104  A'.  F.  352,  10  N. 
E.  Rep.  544,  4  N.  Y.  S.  R.  349. — Reviewed 
IN  Marx  V.  Manhattan  R.  Co.,  56  Hun  575, 
18  Civ.  Pro.  384,  31  N.  Y.  S.  R.  914,  10  N. 
Y.  Supp.  159;  Treanort-.  Manhattan  R.  Co., 
28  Abb.  N.  Cas.  (N.  Y.)  47. 

93.  Waiver  of  the  privilege.— In  an 
action  by  a  husband  for  injuries  to  his  wife 
while  she  was  a  passenger,  it  is  competent 
for  the  husband  and  wife  to  waive  the  pro- 
tection of  the  statute  (Mo.  Rev.  St.  ^  4017) 
and  allow  the  wife's  attending  physician  to 
testify  as  to  statements  made  to  him  by  her 
in  reference  to  the  sickness  resulting  from 
her  injuries.  Blair  v.  Chicago  iS«»  A.  R, 
Co.,  89  A/o.  334,  I  S.  IV.  Rep.  367.  Blair  v. 
Chicago  &-  A.  R.  Co.,  89  iffo.  383,  i  S.  IV. 
l^t'P.  350. 

A  patient  who  calls  his  physician  to  tes- 
tify does  not  thereby  waive  his  right  to 
object  to  other  physicians  who  have  treated 
him  testifying  on  the  same  subject.  Mellor 
v.  Missouri  Pac.  R.  Co.,  47  ,//'.'.  &^  Eng.  R. 
Cas.  450,  105  .Mo.  455.  16  .v.  IV.  Rep  849. — 
.Appi.yixc.  Hope  v.  Troy  &  L.  R.  Co.,  40 
Hun  (N.  Y'.)  438.  Distinguishing  Eding- 
ton  V.  Minvi  Ins.  Co.,  77  N.  Y.  564. 

A  plaintiff  wlio  sues  for  a  personal  injury, 
by  bringing  an  action  and  putting  her  phys- 
ical condition  on  trial  does  not  thereby 
waive  the  privilege  of  the  statute,  so  that 
the  testimony  of  a  physician  attending  her 
may  be  admissible  ;  and  the  fact  that  plain- 
tiff's prior  condition  was  brought  out  on 
cross-examination  is  not  a  waiver.     Butler 
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V.  Man/iadan  K.  Co.,  23  N.  V.  Siipp.  163, 
52  N.  Y.  S.  R.  498,  3  Misc.  453  ;  affirmed  in 
143  A^.  1'.  630,  vicm.,  37  A^.  E.  Rep.  826, 
vtein.,  60  A\  Y.  S.  R.  873,  ;«^;;/.  — Rkview- 
ING  Hope  V.  Troy  &  L.  R.  Co.,  40  IIuii  438  ; 
Sloan  V.  New  York  C.  R.  Co.,  45  N.  Y.  125, 
Under  New  York  Corle  of  Civil  Procedure, 
§?  834,  83f),  providing  that  a  physician  or  sur- 
gcfin  shall  not  disclose  any  information  ac- 
quired in  attendinga  patient  in  a  professional 
capacity,  and  which  was  necessary  to  oi'  >hlc 
him  to  act  in  that  cajxicity,  u;  'ess  1  iV- 

ilege  is  "  expressly  waived  by"ti.e  nt 

the  jjrivilege  is  waived  when  the  ,jaiiciii  s 
attorney  calls  the  physician  as  a  witness  and 
states  that,  as  patient's  attorney,  Iil  ■.m;,  es  it. 
Albaliv.  Xrii>  York,  /,.  E.  Sr'  IV.  R.  Co.,  -. 
Am.  &^  Eiii^.  R.  Cas.  201,  iiS  A'.  Y.  77,  23 
N.  E.  Rep.  35,  27  a:  ]'.  S.  R.  865,  6  L.  R. 
A.  765;  affiriii/ii^  43  Hiin  421. — Follow- 
ing Mark  v.  HulTalo,  87  N.  Y.  184. 

It  appeared  in  an  action  for  personal  in- 
juries that  three  physicians  treated  plaintiff, 
but  each  at  a  different  time.  At  the  trial 
she  called  one  of  the  three,  who  gave  testi- 
mony as  to  her  injuries.  Held,  that  this 
was  not  a  waiver  of  the  protection  of  the 
statute  as  to  the  other  two  so  that  the  de- 
fendant might  v.all  them.  Hope  v.  Troy  &> 
L.  R.  Co.,  \o  Hun  (N.  ]'.)  438;  affirmed  in 
wo  N.  Y.(i\i,mcm.,  17  A'^.  E.  Rep.  873. — 
Applied  in  Mellor  v.  Missouri  Pac.  R.  Co., 
105  Mo.  455.  Followed  and  reviewed 
IN  Butler  V.  Manhattan  R.  Co.,  23  N.  Y. 
Supp.  163,  52  N.  Y.  S.  R.  498. 

A  mere  bringing  of  an  action  by  an  in- 
jured person  and  his  testimony  that  his  leg 
was  broken  does  not  waive  his  right  to  si- 
lence his  physician  in  reference  to  secrets 
acquired  in  treating  him,  and  where  it  was 
not  disputed  that  tlje  leg  was  broken  it 
must  be  presumed  that  some  other  informa- 
tion acquired  by  the  physician  was  sought 
to  be  elicited.  Jones  v.  Brooklyn,  B.  iS->  W. 
E.  R.  Co.,  21  A.  Y.  S.  R.  169,  3  N.  Y.  Supp. 
253;  affirmed  in  121  N.  Y.  683,  24  A^.  E. 
Rep.  1098. 

In  such  case  the  defendant  had,  after  the 
accident,  sent  its  doctor  to  plaintiff  to  look 
after  its  interest,  and  he  was  called  and 
examined  fully  in  relation  to  the  injuries  of 
plaintiff.  Held,  that  this  was  not  a  waiver 
by  plaintiff  of  his  privilege  to  silence  the 
other  physicians  who  attended  him.  No 
act  of  the  defendant  can  be  construed  as  a 
waiver  by  the  plaintiff.  Jones  v.  Brooklyn, 
B.  &-  W.  E.  R.  Co..  21  A'.  1'.  S.  R.   169,  3 


A^.  Y.  Supp.  253  ;  affirmed  in  I2i  A'.  Y.  683, 
24  A'.  £.  Rep.  1098. 

Where  the  patient  testifie  j  as  to  what  took 
place  between  himself  and  his  physician  he 
thereby  waives  the  protection  of  the  statute, 
and  the  physician  is  then  competent  to  tes- 
tify to  conversations  with  his  patient.  Marx 
V.  Manhattan  R.  Co.,  56  Hun  575,  18  Civ. 
Pro.  3S4.  31  N.  Y.  S.  R.  914,  10  N.  Y.  Supp. 
159.— Reviewing  McKinney  t/.  Grand  St.. 
P.  P.  &  F.  R.  Co.,  104N.Y. '352.— Applied 
in  Treanor  7/.  Manhattan  R.  Co.,  28  Abb. 
N.  Cas.  (N.  Y.)  47.  Distinguished  in 
Butler  V.  Manhattan  R.  Co.,  52  N.  Y.  S.  R. 
49S,  23  N.  Y.  Supp.  163. —  Treanor  v.  Man- 
rattan  R.  Co.,  28  Aid).  N.  Cas.  47,  16  N.  Y. 

-  //  S3^^'  4'  ^'-  ^'-  "S".  -/i'-  614.  21  Civ.  Pro. 
;6.i :  -.-:•<•:  s/ni^  39  A'.  Y.  S.  R.  186,  14  A'.  Y. 
Supp.  270.— Applying  Marx  t/.  Manhattan 
R.  Co.,  56  Hun  575.  Reviewing  McKinney 
V.  Grand  St.,  P.  P.  &  F.  R.  Co.,  104  N.  Y. 
352.  Dlstinguished  in  Butler  v.  Man- 
hattan R.  Co.,  52  N.  Y.  S.  R.  498. 

V.  OPINIONS.     EXPERT  TESTIMONY. 

I.  Opinions  of  Ordinary   Witnesses, 
a.  In  General. 

04.  Witness  must  ordinarily  state 
facts  and  not  conclusions.  —  (i)  Con- 
clusions.— A  witness  who  is  a  director  of  a 
bank  cannot  be  asked  whether  the  other 
directors  and  himself  knew  with  what  in- 
tention a  railroad  company  issued  certain 
bills  or  notes.  Whetstone  v.  Montgomery 
Bank,  9  Ala.  875. 

A  witness  who  was  present  when  plaintiff 
was  compelled  to  leave  a  car  though  he 
claimed  that  he  had  paid  his  fare  cannot 
be  allowed  to  testify  that  the  conductor 
"  seemed  to  be  anxious  to  get  the  matter 
settled,"  that  "  his  actions  showed  that  he 
was  doing  his  utmost  to  get  the  matter  set- 
tled without  further  trouble,"  and  that  in  his 
opinion  the  conductor  behaved  "  as  well  as 
a  man  could  do  in  such  a  case."  These 
statements  were  the  mere  opinion  and  con- 
clusion of  the  witness,  and  not  shorthand 
renderings  of  facts.  Alabama  G.  S.  R.  Co. 
V.  Tapia,  94  Ala.  226,  10  So.  Rep.  236. 

A  witness  cannot  be  allowed  to  state  that 
he  was  in  a  better  position  to  see  an  occur- 
rence than  another  witness  on  the  same  train, 
since  the  facts  showing  the  relative  position 
occupied  by  each  should  have  been  sub- 
mitted to  the  jury.  Helton  v.  Alabama  Mid- 
land R.  Co.,  97  Ala.  275,  12  So.  Rep,  276. 
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The  reply  of  a  witness  to  the  question 
"  Wlio  did  tlie  chief  engineer  say  would  pay 
for  tho  work  ?"  stating  that  "  I  judged  the 
coii.pany  would  pay  for  it "  is  a  conclusion, 
and  not  admissible  as  testimony.  Hwits- 
viilc  B.  L.  &>  M.  S.  R.  Co.  v.  Corpening,  97 
Ahi.bZx,  izSo.  Rep.  295. 

The  opinion  of  defendant's  agent  that 
plaiiuiffs'  claim  was  just  and  ought  to  be 
paid  is  not  admissible  as  testimony  for 
plaintiffs.  East  Tciin.,  V.  &->  G.  R.  Co.  v. 
Johnson,  85  Ga.  497,  w  S.  E.  Rep.  809. 

'1  he  court  did  right,  on  motion  of  defend- 
ant's counsel,  in  ruling  out  the  testimony  of 
a  witness  that  "the  engineer  had  time  to 
blow  the  whistle  before  the  deceased  was 
struck,"  and  in  refusing  to  allow  plaintiff's 
attorney  to  ask  the  witness  if  "  the  engineer 
didn't  have  time  to  signal  the  approach  of 
the  engine,  and  had  he  done  so,  would  the 
deceased  not  have  had  time  to  have  gotten 
off  the  track  ? "  the  court  ruling :  "  You  can 
show  all  the  facts,  and  it  is  for  the  ji:ry  to 
draw  conclusions  from  the  facts."  Do7ody  v. 
Georgui  R.  &>  B.  Co.,  88  Ga.  726,  16  S.  E. 
Rep](i2. 

A  question  to  a  witness  in  this  form  :  "  If 
the  engineer  had  paid  any  attention  to  the 
signals  that  were  given,  and  stopped  the 
train,  would  this  man  have  been  killed  ?  "  is 
objectionable  as  calling  for  his  opinion, 
when  tlie  facts  on  wliich  his  opinion  was 
based  were  the  proper  objects  of  inquiry, 
the  conclusions  from  such  facts  being  ques- 
tions for  the  jury  and  not  for  the  witness. 
Keiuirkk  v.  Central  R.  &^  B.  Co.,  89  Ga. 
782,  1 5  S.  E.  Rep.  685. 

Where  the  action  is  based  upon  tlie  al- 
leged wrongful  expulsion  of  plaintiff  from 
defendant's  train,  the  testimony  of  the  con- 
ductor that  he  thought  he  allowed  plaintiff 
time  enough  to  get  the  money  to  pay  his 
fare  is  mere  matter  of  opinion  and  is  prop- 
erly excluded.  Cur/  v.  Chicago.  R.  I.  &^  P. 
R.  Co.,  II  Jin.  &•  Eng.  R.  Cas.  85,  63  Io%ua 
417, 16  X.  W.  Rep.  69,  19  N.  IV.  Rep.  308. 

In  an  action  by  a  company  against  a 
county  to  recover  for  cars  burned  by  a  mob, 
a  conductor  was  asked  whether  there  had 
not  been  talk  of  a  strike  prior  to  the  burn- 
ing of  the  cars.  He/d,  that  he  could  not 
testify  as  to  what  was  generally  understood, 
but  might  testify  as  to  what  the  rumor  was. 
Z,(/v  S/iore  &>  M.  S.  R.  Co.  v.  Erie  Count}' 
:iit/>-rs,  2  N.   y.  S.  R.  317,  41  J/un  637. 

•Vs  a  general  rule,  the  correct  practice  is 
for  a  witness  who  does  not  testify  as  an 


expert  to  state  facts,  and  leave  deductions 
therefrom  to  be  drawn  by  the  jury.  Houston 
dr'  T.  C.  R.  Co.  V.  S»tit/t,  52  Tex.  178.  Tay- 
lor V.  Baltimore  &^  O.  R.  Co.,  39  Am.&r'  Eng. 
R.  Cas.  259,  33  \V.  Va,  39,  10  5.  E.  Rep.  29. 

A  witness  who  testified  to  the  manner  in 
which  plaintiff  was  injured,  on  cross-exami- 
nation admitted  that  he  did  not  see  plaintiff 
when  injured,  and  that  he  had  testified  to 
his  opinion  as  to  the  matter.  Helti,\.\\ax.  his 
testimony  should  have  been  excluded. 
Trinity  &^  S.  R.  Co.  v.  Lane,  79  Te.i:  643, 
1 5  S.  IV.  Rep.  477. 

Suit  was  brought  against  a  company  for 
damages  to  a  team  run  into  by  a  train.  At 
the  trial  plaintiff  was  permitted  to  prove  by 
the  driver  that  "  there  was  no  way  to  save 
the  team."  Held,  that  the  statement  was  a 
violation  of  the  rule  that  witnesses  shall 
state  facts  and  not  give  mere  opinions. 
Missouri  Pac.  R.  Co.  v.  Burnett,  3  Tex. 
App.  {Civ.  Cas.)  287. 

As  bearing  upon  the  question  whether  a 
given  person  is  a  competent  helper  to  a  car 
repairer,  it  is  not  proper  to  ask  a  witness 
whether  he  is  bright  and  intelligent.  La- 
tremouille  v.  Bennington  &^  R.  R.  Co.,  48 
Ant.  &*  Eng.  R.  Cas.  265,  63  Vt.  336,  22  Atl. 
Rep.  656. 

(2)  Shorthand  rendering  of  facts. — That 
the  cars  of  a  freight  train  were  started  with 
"  an  unusual  hard  jerk  "  is  not  a  conclusion, 
but  a  shorthand  rendering  of  facts  properly 
admitted  as  testimony.  Birmingham  Afiw 
eral  R.  Co.  v.  IVilmer,  97  Ala.  165,  11  So. 
Rep.  886. 

The  deceased  and  three  other  track  re- 
pairers were  on  a  hand-car,  from  which  they 
jumped  on  the  sudden  appearance  of  a 
train.  Held,  that  a  question  to  one  who 
jumped  and  escaped  injury  as  to  whether 
the  deceased  had  time  to  jump  is  not  ob- 
jectionable as  calling  for  an  opinion.  Quinn 
V.  New  York,  N.  H.  &^  H.  R.  Co.,  56  Coun. 
44,  5  yV.  Eng.  Rep.  685,  12  Atl.  Rep.  97.— 
Quoted  in  Kansas  Pac.  R.  Co.  v.  Whip- 
ple, 37  Am.  &.Eng.  R.  Cas.  320,  39  Kan. 
531,  18  Pac.  Rep.  730. 

A  witness  familiar  with  the  track  at  a 
place  where  cattle  were  killed  was  asked 
how  far  cattle  on  the  track  could  be  seen 
by  the  engineer  or  other  person  on  the  track 
from  the  point  where  they  were  killed.  Held, 
that  the  question  related  to  a  fact  about 
which  any  one  acquainted  with  the  track, 
and  possessed  of  ordinary  intelligence  and 
eyesight,  might  give  his  opinion  or  judg- 
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ment ;  and  an  objection  to  the  question 
that  it  called  for  the  opinion  of  the  witness 
was  rigiitly  overruled.  Gu//,  C.  &^  S.  F.  A'. 
Co.  V.  Washiti^ton,  49  Fed.  Hep.  347, 4  U.  S. 
App.  121,  I  C.  C.A.  286. 

It  is  proper,  in  a  proceeding  to  appropri- 
ate a  railroad  right  of  wa)',  to  ask  a  witness 
to  "state  liow  enibanicnients  affect  coir- 
municatioii  with  fiitlerent  sides  of  the  rail- 
road." The  question  asks  for  a  fact  ratner 
than  an  opinion,  Smalley  v.  Iowa  Pac.  K, 
Co.,  36  /o7aa  571. 

In  an  action  against  a  company  for  neg- 
ligently killing  a  child  upon  the  track,  it 
is  proper  for  the  engineer,  when  asked  why 
he  (lid  not  sec  the  child,  to  testify  that  the 
child  could  iioc  possibly  be  on  the  track 
wiihout  his  seeing  it  unless  it  got  on  from 
the  ditch  on  the  left-hand  side  of  the  en- 
gine. This  was  a  matter  of  knowledge  and 
not  of  opinion.  Marcott  v.  Marquette,  H. 
<S-  (;.  A\  Co.,  8  Am.  &^  Eng.  R.  Cas.  306,  49 
Mn/i.  99,  13  A\  W.  Rep.  374. 

It  is  a  rule  of  law  that  witnesses  must 
state  facts  and  not  opinions,  still  a  mere 
shorthand  rendering  of  the  facts  is  not  al- 
ways objectionable,  as  where  plaintiff,  hav- 
ing sued  for  personal  injuries  caused  by 
running  a  car  against  the  one  in  which  he 
was  seated  as  a  passenger,  was  asked 
whether  or  not  "  the  force  of  the  returning 
train  to  couple  to  your  car  was  of  unusual 
force,"  and  he  answered  :  "  The  force  of 
the  concussion  of  the  train  and  the  caboose 
when  coupling  was  very  unusual  and  unnec- 
essary " ;  and  especially  is  such  answer  un- 
objectionable where  the  witness  states  that 
he  has  traveled  a  great  deal  and  is  familiar 
withsuch  movementof  trains.  MissouiiPac. 
R.  Co.  V.  Martin,  2  Tex.  App.  {Civ.  Cas.)  571. 

95.  Upon  questions  iiropci*  for  ox- 
pert  testimony.— In  an  action  for  neg- 
ligently killing  plaintilT's  intestate,  the 
opinion  of  a  witness  who  was  not  present 
at  the  time  of  the  injury  but  who,  some  time 
afterwards,  came  to  the  place  where  the 
body  was  lying  and  where  the  injury  oc- 
curred, as  to  whether  "  said  wounds  could 
have  been  made  if  the  deceased  had  been 
lying  down  "  is  not  competent  evidence,  it 
not  being  shown  that  the  witness  is  an  ex- 
pert in  regard  to  the  matter  upon  which  his 
opinion  is  called  for.  Aave  v.  Alabama  G. 
S.  R.  Co.,  54  Am-G^  Etij,r.  R.  Cas.  151,  96 
A/a.  264,  II  So.  Rep.  391. 

Where  a  carrier  of  hogs  is  charged  with 
negligence  in  overloading  the  car,  it  is  com- 


petent for  a  witness,  after  showing  that  he 
has  had  a  number  of  years'  experience  in 
shipping  hogs,  to  state  that  the  number  and 
weight  of  the  hogs  in  controversy  could  not 
be  safely  shipped  in  one  car  in  hot  weather, 
and  such  statement  cannot  be  regarded  as 
expert  evidence.  Wabash,  St.  L.  &>  P.  R, 
Co.  V.  Pratt,  15  ///.  App.  177. 

In  an  action  against  a  carrier  for  loss  of 
hogs  delivered  to  it  for  transportation,  it  is 
error  to  allow  a  witness  for  defendant  to 
state,  as  a  matter  of  opinion,  that  he  be- 
lieved at  one  time  that  the  claim  as  to  the 
number  of  hogs  shipped  was  correct,  but 
subsequently  changed  such  opinion.  Aiken 
V.  Chicago,  B.  iS>»  Q.  R.  Co.,  25  Am.  &*  Eiig. 
R.  Cas.  yj7,  68  Iowa  363,  27  N.  W.  Rep.  2S1. 

A  question  which  asks  an  opinion  of 
a  witness  not  an  expert  is  properly  ex- 
cluded. Mascheck  v.  St.  Louis  R.  Co.,  3 
Mo.  App.  600. 

In  an  action  by  a  female  passenger  against 
a  street-railway  company,  a  witness  who 
was  not  a  medical  expert,  and  who  attended 
plaintiff  for  several  days  after  the  accident, 
after  describing  her  condition  and  symp- 
toms on  the  first  day  stated  that  on  the 
second  and  third  days  after  the  accident 
siie  was  still  worse.  Held,  that  this  state- 
ment was  not  objectionable  as  only  giving 
an  opinion,  and  not  being  by  a  medical  ex- 
pert. I^iug  V.  Second  Ave.  R.  Co.,  75  Hun 
17,  26  N.  V.  Supp.  973. 

The  opinion  of  a  witness  that  a  wound 
which  he  saw  inflicted  upon  a  horse  was 
sufficient  to  cause  its  death  is  not  compe- 
tent evidence  when  such  witness  is  not 
shown  to  have  any  peculiar  skill  or  knowl- 
edge in  such  cases.  Harris  v.  Panama  R, 
Co.,  3  Bosw.  {N.  Y)  7. 

A  witness  not  qualified  to  testify  as  an 
expert  should  not  be  allowed  to  give  his 
opinion  based  upon  a  hypothetical  state  of 
facts.  Grant  v.  Raleigh  &<>  G.  R.  Co.,  108 
jV.  Car.  462,  1 3  5  E.  Rep.  209. 

Non-experts  were  permitted  to  give  their 
opinions  as  to  the  cause  of  the  overflowing 
of  plaintiff's  land,  testifying  that  it  was 
caused  by  an  embankment  made  by  defend- 
ant. The  witnesses  were  not  shown  to  be 
familiar  with  the  river,  the  rainfalls,  and 
previous  overflows,  and  were  possessed  of 
very  little  information  with  respect  to  the 
width  and  fall  of  the  river,  and  ihe  facts 
with  respect  to  the  embankment  that  would 
make  it  the  cause  of  the  overflow.  Held, 
that  the  opinions  should  have    been  ex- 
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eluded.  Gulf,  C.  &*  S.  F.  R.  Co.  v.  Hepner, 
52  Am.  (S-  Etig.  R.  Cas,  670,  83  Tex.  136, 
18  S.  W.  Rep.  441. 

A  witness  not  shown  to  be  an  expert  can- 
not j;ive  his  opinion  in  evidence  that  per- 
sons operating  the  train  "  could  have  stopped 
and  not  have  hit  the  wagon  had  they  driven 
slower."  International  &*  G.  N.  R.  Co.  v. 
Kiiehiu  2  Tex.  Civ.  App.  210,  21  S.  IV. 
Rep.  58. 

!Ml.  Admissible  opinion  evidence. 
—k  witness  who  had  ridden  during  a  portion 
of  two  days  in  a  train  with  a  party  com- 
posed of  adults  and  children  was  permitted 
to  express  the  opinion,  formed  from  the 
observation  of  their  demeanor  and  conduct, 
their  dress,  conversation,  and  general  ap- 
pearance, that  they  were  of  one  family,  and 
of  German  nationality.  Kansas  Pac.  R.  Co. 
V.  Miller.  2  Colo.  442,  20  Am.  Ry.  Rep.  245. 

In  an  action  for  personal  injuries  at  a 
crossing,  the  court  allowed  several  witnesses 
to  testify  that  they  were  near  the  crossing 
at  the  time  and  did  not  hear  any  bell  or 
whistle,  and  that,  in  their  opinion,  they 
would  have  heard  it  if  the  bell  had  rung  or 
the  whistle  sounded.  //(•/(/,  that  the  evi- 
dence was  properly  admitted.  Chicago  &^ 
A.  R.  Co.  V.  Dillon.  32  Am.  <S-  Eng.  R.  Cas. 
I,  123///.  570,  15  N.  E.  Rep.  181,  13  West. 
A'i/>.  2S6;  affirming  24  ///.  App.  203.— DlS- 
TiN(;uisHiNO  Hopkins  v.  Indianapolis  & 
St.  L.  K.  Co.,  78  111.  32  ;  Pennsylvania  Co. 
V.  Conlan,  101  111.  93;  Chicago  «&  N.  W.  R. 
Co.  7'.  Moranda,  108  111.  576.  Following 
Peoria,  P.  &  J.  R.  Co.  v.  Siltman,  88  111. 
531.— FoLLOWKD  IN  Illinois  C.  R.  Co.  v. 
Slater,  139  111.  190. 

Whether  a  two-horse  team  could  be 
turned  in  a  certain  road  is  a  question  of 
fact  wliich  a  witness  might  testify  to  with- 
out qualifying  himself  as  an  expert. 
Fumton  v.  Chicago,  R,  I.  &-'  P.  R.  Co.,  14 
Am.  &■  Eng.  R.  Cas.  640,  6\  Iowa  452,  16  TV. 
W.Rcp.  518. 

In  an  action  for  damages  to  plaintiff's 
land  caused  by  the  increase  of  the  overflow 
of  a  river  on  account  of  its  obstruction  by 
defendant's  embankment,  the  estimates 
made  by  farmers  and  others  residing  in  the 
vicinity  as  to  tlie  quantity  of  water  which 
flowed  through  tlie  side  channels  and  the 
main  chaimel  in  times  of  freshet,  and  why 
the  water  was  higher  above  the  embank- 
ment than  below  it  after  the  acts  complained 
of  were  done,  were  not  incompetent  as  evi- 
dence on  the  ground  that  they  were  in  the 


nature  of  opinions  and  speculations.  Noe 
v.  Chicago,  B.  &*  Q.  R.  Co.,  76  Iowa  360,  41 
N.  IV.  Rep.  42. 

In  order  to  show  negligence  on  the  part 
of  a  gateman,  a  witness  for  plaintiff  was 
asked  whether  or  not  the  gatekeeper  had 
time  to  close  the  gate  between  the  time  of 
leaving  the  gatehouse  and  the  arrival  of  the 
train,  to  which  he  replied :  "  In  my  best  judg- 
ment he  had  rather  a  short  time,  though 
he  might  have  closed  it  before  the  train 
passed."  Held,  that  the  purpose  of  the 
question  and  answer  was  to  obtain  the  opin- 
ion of  the  witness  as  to  the  time  which 
elapsed  between  the  starting  of  the  gate- 
keeper to  close  the  gate  and  the  arrival  of 
the  train,  and  evidence  on  this  point  was 
pertinent,  and  the  answer  not  objectionable 
because  it  stated  the  opinion  of  the  witness. 
Bayley  v.  Eastern  R.  Co.,  125  Mass.  62. 

In  a  suit  against  a  street  railway  company 
involving  the  safety  of  a  street  crossing 
which  it  was  the  duty  of  the  company  to 
prevent  being  made  dangerous  to  travel,  it 
is  competent  to  allow  persons  familiar  with 
driving  to  give  their  opinions,  as  eye-wit- 
nesses, concerning  the  safety  of  such  cross- 
ing. Laughlin  v.  Grand  Rapids  St.  R.  Co., 
26  Am.  &*  Eng.  R.  Cas.  377,  62  Mich.  220, 
28  A'.  W.  Rep.  873. 

In  questions  relative  to  distances  and 
the  dimensions  and  quantities  of  things,  a 
witness  cannot  testify  without  an  implied 
expression  of  opinion,  and  no  objection  can 
be  sustained  on  that  account.  Ilackett  v. 
Boston,  C.  &^  M.  R.  O.,  35  N.H.  390.— Ex- 
plained IN  Low  V.  Connecticut  &  P.  R.  R. 
Co.,  45  N.  H.  370.  Quoted  in  Ward  7'. 
Charleston  City  R.  Co.,  16  Am.  &  Eng.  R. 
Cas.  356,  19  So.  Car.  521,45  Am.  Rep.  794. 

Witnesses  who  saw  a  woman  thrown  down 
by  the  starting  of  a  street  car  as  she  was 
alighting  from  it  may  give  their  opinion  as 
to  whether  she  had  time  to  get  clear  of  it. 
ll'ardv.  Charleston  City  R.  Co.,  \6  j-lm.  <3~» 
Eng.  R.  Cas.  356,  19  .SV;.  Car.  521,45  Am, 
Rep.  794.— Quoting  Hacketi  v.  Boston,  C. 
&  M.  R.  Co.,  35  N.  H.  390. 

Suit  for  personal  damages  received  by 
passenger  through  the  negligence  of  the 
servants  of  the  railroad  in  using  unusual 
force  in  coupling  cars.  Plaintiff,  as  a  wit- 
ness, was  asl<ed  whether  or  not  the  force 
of  the  returning  train  to  couple  to  the 
car  in  which  he  was  seated  was  unusual. 
Held,  that  the  answer  necessarily  involved 
the  fact  of  negligence  on  the  part  of  those 
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operating  the  train,  and  did  not  violate  tlic 
rule  that  a  witness  is  not  permitted  to  state 
Ills  opinion  or  conclusion,';<ind  was  adniis- 
siblc.  Missouri  J'ac.  K.  Co.  v.  Marten, 
(Tf.v.)  22  ^h/i.  &^  Jiitjf.  J\'.  Ctis.  409. 

As  a  rule  witnessi's  are  not  allowed  to 
^'ivi;  llicir  opinions  except  upon  (pieslionsof 
science,  trade,  and  sonic  others  of  the  same 
nature,  and  then  they  must  be  experts;  but 
upon  mailers  of  roniinon  experience,  such 
as  the  slate  of  liic  wcallier,  and  the  effects 
likelv  to  he  pioduccd  by  it  upon  frint  or 
VL-f^i'labies  in  the  hands  of  a  carrier  or  in  a 
warehouse,  the  evidence  sav(jrs  more  of 
facts  tiian  of  conjectiM'e,and  nioreof  knowl- 
edge than  of  mere  opiiuon,  and  is  admissi- 
ble. Curtis  v.  C/iirn^^o&'X.  J  I'.  A'.  Co.,  iS 
/f/.v.  312. 

i>7.  llliMIlllissil»l«^  opinion  v\i- 
<I«MI4M'.  —  Negligence  of  a  company  in  al- 
lowing the  surface  of  its  track  to  be  uneven, 
so  as  to  endanger  walking  thereon  by  cm- 
jilovt'-s  in  the  discharge  of  their  duties,  being 
in  question,  the  opinion  of  a  witness  as  to 
the  coni[)arison  of  that  track  with  others 
in  the  state  generally  is  not  admissible. 
Louisiiillc  (S^  N.  K.  Co.  v.  C/iaffiii,  84  Ga. 
519,  It  .S".  E.  Kep.  891. 

A  c(imi)any,  when  sued  for  damages  for 
constructing  its  road  over  land,  set  up  in  de- 
fense a  release  of  damages.  The  plaintiff 
re|)lied,  alleging  that  the  release  was  ob- 
tained by  fraud  in  regard  to  the  location  of 
the  road  over  his  land.  Held,  that  the  oral 
testimony  of  witnesses  in  regard  lo  their 
opinion  in  reference  to  the  penn;ment  loca- 
tion of  the  load  prior  to  the  execution  of 
the  release  was  only  matter  of  opinion,  and 
not  sull'icient  to  establish  fraud.  Ohio  &• 
M.  R.  Co.  V.  Bath,  1 1  Ind.  5 38. 

In  an  action^  for  killing  a  person  by  a 
train,  a  witness  who  saw  the  decedent  on 
the  track  lestiliefl  that  the  train  was  going 
twenty-rivc  to  thirty  miles  an  hour,  and  that 
the  decedent  got  about  four  feet  off  the 
track  before  the  train  came  along,  but  the 
suction  or  force  of  the  train  drew  iiim  back 
and  he  fell  under  the  engine  and  was  killed. 
Held,  that  the  statement  as  to  the  suction 
or  force  of  the  train  drawing  him  back  was 
properly  stricken  out  as  not  expressing  a 
fact  but  merely  an  opinion.  Sherfey  v. 
Evattsville  &>  T.  H.  R.  Co.,  121  Iiid.  427,  23 
N.  E.  Rep.  273. 

It  is  not  competent  for  a  witness  to  give 
an  opinion  as  to  the  propriety  of  a  given 
method    of   operating   trains.     Jeffrey   v. 


Keokuk  6-  D.  M.  K.  Co.,  5  /Im.  &>•  Ett^r,  K. 
Cas,  568,  56  Iowa  546,  9  N.  H '.  Kep.  884. 

(^)uestions  asked  of  a  witness  as  to  the  time 
usually  required  to  fill  a  cattle-guard  with 
snow  are  properly  excluded  as  calling  for 
an  opinion  rather  than  for  facts.  Grahliuan 
V.  Chiia^o,  .St.  J'.  &^  K.  C.  K.  Co.,  42  ^;;//. 
&^  Eiit^-.  R.  Cas.  5S8,  78  /o^aa  564,  5  L.  K.  A, 

813, 43  .V. ;/'. /1VA529. 

In  an  action  against  a  company  for  riui- 
ning  an  engine  against  a  man  delivering 
wood  from  a  wagon  by  tlie  side  of  tlic 
track, a  witness  cannot  be  asked  his  opinion 
whether  the  only  mode  of  ajjproach  by  a 
wagon  lo  the  place  of  delivery  was  by  way 
of  the  track.  Robinson  s.  Kitchbuig  &^  II'. 
R.  Co.,  7  Gray  (Mass.)  92. 

The  opinion  of  witr.esses  on  the  substance 
of  an  issue  shcjidd  never  be  resorted  to,  ex- 
cept wlien  the  subject  is  beyond  the  knowl- 
edge or  experience  of  ordinary  men.  So 
wiiere  hogs  are  found  piled  up  in  a  car,  and 
many  of  them  dead,  it  is  error  to  allow  a 
witness  to  give  it  as  ids  opinion  that  the 
condition  was  brcnight  about  by  a  jerk  of 
the  car.  Whether  it  was  so  produced  was 
for  the  jury  to  determine  from  the  facts. 
Walton  V.  K^ansas  City,  Ft.  S.  &•  M.  K.  Co., 
40  Mo.  App.  544. 

Wliere  a  father  sues  for  injuries  received 
by  his  child  wiiile  it  was  playing  on  a  turn- 
table, lie  will  not  be  permitted  to  testify 
whether  or  not  he  tliinks  it  possible  that  the 
child  could  have  visited  the  place  of  the  acci- 
dent without  his  knowledge,  as  it  is  merely 
a  matter  of  opinion  or  inference.  Jiridxer 
v.  Ashe%'ille  &^  S.  K.  Co.,  27  So.  Car.  456, 
13  Ant.  St.  Kep.  653,  3  S.  E.  Kep.  860. 

A  carrier  was  sued  for  injuries  to  and  loss 
of  horses  shipped.  Held.,  tiiat  it  was  not 
permissible  for  one  of  the  plaintiffs  to  jjrove 
a  custom  of  the  company  in  delivering  stock 
at  stations,  for  the  purpose  of  showing  that 
plaintiffs  were  relieved  frcjni  looking  after 
the  horses  themselves,  where  there  is  nf>th- 
ing  to  show  tliat  the  custom  was  uniform, 
reasonable,  and  notorious.  Missouri  Pac. 
K.  Co.  V.  Eagan,  72  Tex.  127,  2  L.  K.  A.  75, 
9  S.   W.  Rep.  749. 

The  mere  opinion  of  a  witness  upon  the 
question  wlieiher  a  certain  bank  of  earth 
between  defendant's  track  and  land  occu- 
pied by  plaintiff  was  "as  good  a  protec- 
tion against  cattle  as  a  fence  four  and  a  half 
feel  high  "  is  inadmissible.  Veerhusen  v. 
Chicago &'  N.  W.  K.  Co.,  53  IV is.  689. 11  N. 
IV.  Kep.  433.  —  Quoted   in  Baltimore  & 
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O.  R.  Co.  V.  Schultz,  22  Am.&  Eng.  R.  Cas. 
579.  43  <^'>'o  St.  270,  54  Am.  Rep.  805. 

Where  land  is  so  situated  that,  in  order 
to  plat  it  into  village  lots  with  a  proper 
street  it  would  be  necessary  to  open  the 
street  throujjh  the  lands  of  other  parties, 
the  probable  expense  of  opening,'  such  street 
is  iiut  a  proper  subject  for  the  opinion  of  a 
wiliicss.  ll'titsmt  V.  Milwaukee  &^  M.  J\. 
C>.,  10  ./;//.  u^•  /"-V-  ■/''•  <-'<'■'<■  '68,  57  JFis.  332, 
15,V.  ir.A',/>.  4^)8. 

The  opinions  of  witnesses  as  to  whether 
a  stock-car  was  a  dangerous  place  for  one 
to  ride  are  not  admissible.  iM'iCson  v.  C/ii- 
cti^'o,  St.  P.,  M.  &^  O.  A*.  Co,,  21  Am.  &^  Kii^^ 
A'.  Qis.  249,  64  ll'/s.  447,  24  A'.  IV.  AV/.618, 
54  .////.  A'e/>.  634. 

1)8.  Upon  questions  lor  tlie  jury. 
—(I)  In  itinera/.  —  Wlielher  or  not  plaintilT 
was  an  expert,  his  opinion  as  to  the  pro- 
priety of  his  own  C(3iKiuct  on  the  occasion 
of  an  injury  is  not  admissible  testimony. 
Hudson  V.  Georif/ii  Puc.  K.  Co.,  85  Ga.  203, 
1 1  .V.  A".  Rrp.  605. 

In  an  action  to  recover  for  an  injury  re- 
ceived from  the  falling  or  throwing  of  a 
piece  of  coal  or  slate  from  a  passing  loco- 
motive, it  is  error  to  allow  a  witness  to  be 
asked  and  to  testify  what  he  considers  a 
safe  distance  to  retire  from  the  track  when 
the  train  is  passing.  Whether  the  line  of 
danger  from  a  passing  train  is  at  one  dis- 
tance rather  than  another  depends  upon 
facts  and  not  upon  opinions.  This  does  not 
fall  within  the  rule  as  to  expert  testimony, 
and  to  allow  such  opinions  to  be  given  is 
to  usurp  the  functions  of  the  jury.  Chicago 
0--.V.  \V.  R.  Co.  V.  Moraniia,  17  Am.  &• 
Eng.  R.  Cas.  564,  108  ///.  576.  —  DlSTIN- 
GuisiiKi)  IN  Chicago  &  A.  R.  Co.  v.  Dillon, 
32  .-\m.  &  Eng.  R.  Cas.  i,  123  111.  570,  15  N. 
E.  Rep.  181,  13  West.  Rep.  286. 

Whether  a  certain  fast  mail  train  is  a 
rcijular  passenger  train,  within  the  meaning 
of  tiic  statute  requring  such  trains  to  stop 
at  all  stations  which  are  in  county  seats, 
cannot  be  shown  by  the  opinions  of  wit- 
nesses as  to  the  fact,  as  this  would  allow 
them  to  decide  the  very  point  in  dispute. 
Illinois  C.  li.  Co.  v.  People,  143  ///  434,  33 
A^.  A".  Rep.  173.— Applying  Chicago  k  A. 
R.  Co.  V.  Springfield  &  N.  W.  R.  Co..  67 
111.  142. 

Where  it  is  in  question  whether  a  rail- 
road could  properly  be  fenced  at  a  certain 
place,  it  is  not  competent  to  take  the  opinion 
of  witnesses  upon  the  question ;  the  jury 


must  be  left  to  decide  that  question  upon 
the  facts  proved.  Imliana,  ll.&^ll^.  Ji.Co. 
V.  Hale,  19  Am.  &'  Eng.  R.  Cas.  562,  93  Ind. 
79.  —  yu(jriNG  Com.  V.  Sturtivant,  117 
Mass.  122,  19  Am.  Rep.  401. 

Where  it  is  attempted  to  prove  that  an 
express  company  held  itself  out  as  a  com- 
mon carrier  and  collecting  agent,  it  is  not 
com|)ct'  : .  to  prcjve  such  fact  by  the  mere 
oi)inion  of  witnesses.  They  must  state  tlie 
facts  upon  which  that  opinion  is  founded 
and  leave  it  to  the  jury  whether  the  com- 
pany held  itself  out  as  a  common  carrier. 
United  .Stales  /i.i/.  Co.  v.  Ant/tony,  5 
Kan.  490. 

It  is  never  proper  to  leave  to  witnesses 
the  determination  of  matters  whicli  can  be 
determined  by  the  jury.  So  held,  where 
plaintiff's  witness  testified  to  experiments 
made  by  him  regarding  the  probability  of 
being  able  to  reach  and  cross  a  railway 
crossing  in  advance  of  an  approaching  train, 
plaintifT  iiaving  been  run  over  in  attempting 
to  do  so.  Klamnvski  v.  Grand  Trunk  R. 
Co.,  64  Mich.  279,  31  N.  \V.  Rep.  275.— 
DisTiNc.uisiiKi)  IN  Nosier  v.  Chicago,  H. 
&  g.  R.  Co.,  73  Iowa  268,  34  N.  W. 
Rej).  850. 

The  testimony  of  the  same  witness  as  to 
the  speed  at  which  the  train  was  running 
at  the  time  of  his  experiments  was  objec- 
tionable, he  professing  to  fix  the  period  of 
tlie  experiment  at  fifty-five  seconds  but 
giving  no  certain  data  as  to  the  distance 
traversed  by  the  train  during  that  time. 
Klano^csl't  v.  Grand  Trunk  A'.  Co.,  64  Mich. 
279,  31  A^.   VV.  Rep.  275. 

It  is  not  fora  witness,  but  for  the  jury,  to 
draw  inferences  from  facts.  So  held,  where 
a  witness  testified  that  "  I  know  there 
must  have  been  wood  in  the  engine,  by  the 
sparks."  Ireland  v.  Cincinnati,  IV.  &^  Af. 
A'.  Co.,  79  Mich.  163,  44  A'.   IV.  Rep.  426. 

The  general  rule  is  that  a  witness  must 
state  facts  and  not  give  his  opinion  ;  a  wit- 
ness should  not  be  allowed  to  state  whether 
or  not  a  railroad  crossing  is  dangerous  for 
a  stranger,  but  should  state  the  facts  dis- 
closing the  location  and  surroundings,  and 
leave  the  jury  to  determine  the  question  of 
danger.  King  v.  Missouri  Pac.  R,  Co.,  98 
Mo.  23s,  1 1  S.  W.  Rep.  563. 

Where  the  action  is  for  killing  a  man  on 
the  track,  a  statement  by  a  witness  that 
there  was  no  difficulty  in  getting  off  the 
track  at  that  place  is  properly  rejected,  as 
that  question   is  to  be  determined  by  the 
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jury  upon  the  facts  piovcd.  Remer  v.  Long 
hlivid  h\  Co.,  I  A^.  Y.Supp.  124,  48  Hun 
352.  IS  TV.  V.  S.  A'.  884;  (ijjlrnifd  in  113  A'. 
1 '.  r/,y,  23  A'.  Y.  a.  A'.  <j(j4, 2 1  A'.  Ji.  Rep.  1 1 1 6. 
It  is  not  competent  for  a  witness,  exan- 
ined  to  ptovu  that  a  railroad  company  failed 
10  deliver  to  another  company  four  bales 
of  c(jtton  according  to  its  undertaking,  to 
state  the  conclusion  which  he  readied  by  a 
comparison  of  the  receipts  given  by  the 
latter  company  for  a  week's  shipment  and 
the  books  kept  by  plaintifT  in  the  action. 
McCotnlis  V.  A'orih  Carolina  R.  Co.,  67  ;V. 
Car.  193. 

(2)  As  to  prudence,  diligence,  and  skill.-- 
An  engineer  in  charge  of  a  train  at  the 
time  of  an  accident  cannot  be  allowed  to 
testify  that  he  used  "every  means"  he  had 
"to  stop  the  train,"  but  should  state  what 
moans  he  did  use.  So  ho  cannot  be  asked 
wiiether  "  the  ground  and  the  bearings  of 
the  roadbed  [were|  such  as  would  have  al- 
lowed or  permitted  him  |tlu-  deceased]  to 
escape  injury  or  hurt  by  tin  locomotive  and 
cars,  but  for  iiis  own  conduct."  Tanner  v. 
Louisr.'ilh'  &•  N.  R.  Co.,  60  Ala.  621. 

The  opinion  of  a  witness  that  the  backing 
of  a  train  was  very  carefully  clone,  and  that 
nothing  was  done  carelessly  or  negligently, 
is  not  admissible.  Central  R.  c'--"  />'.  Co.  v. 
Ryles,  84  Ga.  420,  1 1  5.  H.  Rep.  499. 

That  the  plaintifT  acted  cautiously  is  a 
conclusion,  not  a  fact,  and  he  is  not  compe- 
tent to  testify  in  general  terms  that  he  so 
acted.  Mayfield  v.  Savannah,  G.  >S-»  A'.  A. 
R.  Co.,  87  Ga.  374,  13  S.  /■:.  Rep.  45CJ. 

It  is  not  proper  to  ask  an  engineer*  "If 
the  engine  and  engineer  worked  so  as  to  be 
satisfactory  to  the  yardniaster,  is  there  any 
occasion  for  coniplaint?  "  nor  to  ask  a  W'it- 
ness  a  question  which  necessitates  a  com- 
parison of  engines.  Wabash  Ss^  II'.  R.  Co. 
V.  Morifan,  132  /ml.  430,  31  A'.  £.  Rep.  661, 
32  A',  k  /up.  85. 

Where  a  complaint  alleges  that  deceased's 
death  was  due  to  an  engineer's  lack  of  skill, 
a  witness  will  not  be  allowed  to  testify  to 
his  skill,  that  being  an  ultimate  c]uestion 
of  fact  for  the  jury.  lUitler  v.  Chicago,  B. 
&>  (J.  R.  Co.,  87  lo^aa  206,  54  A'.  W.  Rep.  208. 
While  witnesses  ought  not  to  be  per- 
mitted to  express  an  opinion  that  a  fireman 
upon  an  engine  performed  a  certain  service 
in  the  manner  required  of  him  in  the  proper 
discharge  of  his  duty,  yet  it  is  competent 
for  any  witness  having  personal  knowlecige 
of  the  facts  to  state  what  the  duty  is,  or 


what  services  were  generally  performed  by 
firemen  in  that  yard.  Missotiri  I'ac.  R,  Co. 
V.  Mackey,  22  Am.  6^  I'.ng.  R,  Cas.  306,  33 
A'an.  2C)8,  6  /'ac.  Rep.  291. 

A  cjuestion  calling  for  the  opini(ju  cjf  a 
witness  whctiicr  an  accident  hapjiened  by 
reason  of  defendant's  negligence  or  of 
plaintiff's  inattention  calls  for  incompetent 
testimony.  So  held,  where,  after  a  witness 
for  plaintiff  had  testilicd  that  he  saw  plain- 
tifT step  from  the  car  siens  onto  a  box  placed 
there  for  that  purposes  and  fall,  he  was 
asked,  on  cross-examinaiion,  whether  it  oc- 
curred to  him  at  tlic  time  that  the  accident 
happened  by  reason  of  the  dnrkness,  or  of 
the  inattention  of  plaintifT  to  a  step  being 
there.  Kelley  v.  Detroit.  I..  iSr*  A'.  R.  Co.,  80 
Mich.  237,  45  N.  W.  Rep.  90. 

A  question  which  proposes  to  substitute 
the  opinion  of  a  witness  for  the  opinion  of 
the  jury,  on  the  question  of  prudence  and 
care,  is  inadmissible.  Murtaiigh  v.  AVw 
York  C.  &^  //.  R.  R.  Co.,  49  f/un  (A'. 
Y.)  456. 

A  witness  cannot  give  liis  opinion  as  to 
whetlicr  it  was  i)roper  for  a  switcluuan  to 
ride  on  a  frcight-ciir  ladder.  He  may  give 
the  facts  connected  with  such  riding,  and  it 
is  for  the  jury  to  draw  the  conclusion  as  to 
whether  it  was  proiier  or  improper.  Joint- 
ston  v.  Oregon  S.  L.  &•  U.  N.  R.  Co.,  23 
Oreg.  94,  31  Pac.  Rep.  283. 

A  question  whether  or  not  defendant  was 
ordinarily  careful  in  building  up  low  joints 
and  kee[)ing  its  track  in  good  condition  is 
objectionable  as  calling  only  for  the  opiniuu 
of  the  witness  as  to  the  exercise  of  ordinary 
care.  Ft.  Worth  &'  D.  C.  R.  Co.  v. 
Thompson,  2  Te.v.  Civ.  App.  170,   21   .S'.  W. 

Rep.  137. 

There  is  no  error  in  sustaining  an  oiijcc- 
tion  to  questions  to  witnesses  as  to  whether 
an  engineer  could  have  done  anything  else 
to  avoid  an  accident,  after  they  have  slated 
what  he  did.  Johnson  v.  Rio  Grande  West- 
ern R.  Co.,  7  Utah  346,  26  I'ac.  Rep.  926. 

1M>.  Am  to  safety  <»f  a|ii»Iiaiie<*s.*— 
(I)  Admissible. — A  witness  may  testify  as 
to  the  ccjiidition  of  ties  which  he  found, 
shortly  after  a  catastrophe,  lying  near  the 
track  at  the  place  where  the  derailment  in 
C}ucstion  occurred,  where  it  appears  that  at 
the  time  of  such  examination  the  old  ties 

*  Injuries  to  employes.  Opinion  evidence  as 
to  safely  of  appliances.  Competency  of  wit- 
ness, see  4S  Am.  &  Enu.  R.  Cas.  219,  abstr. 
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been  removed  and  new  ties  put  in  the 
roadbed  by  tlie  company.  Chicago,  P.  S^ 
St.  L.  A*.  Co,  V.  Lewis,  58  Am.  tS^  Eng.  J\', 
Cas.  126,  145  ///.  67.  yj  N.  E.  Kcp.  y6o. 

In  nn  action  against  a  company  for  burii- 
inj;  property  by  sparks  from  its  engine,  it 
appeared  tiiat  anoilicr  road  wliicli  ran  par- 
allel with  defendant's  used  a  dilTereni  sparli 
arrcsicr.  Defendant's  engineer,  after  tes- 
tifying tliat  he  was  ac  (luainted  with  the  itind 
of  spark  arrester  used  on  tlie  otlier  road, 
wasaskcfl  whidi  of  the  two  he  had  observed 
emitted  the  largest  and  luost  sparks.  J/ild, 
tliut  the  question  was  proper.  Col/iiis  v. 
A'ciu  Vori-  C.  ii-  //.  A'.  A'.  Co.,  32  Am.  &^ 
/->/<,'.  A'.  Cas.  366,  luy  A'.  V.  243,  t6  A'.  E, 
Rep.  50,  14  A',  )■.  >'.  A'.  783,   12  Ceiif.  Rep. 

)6;  reversing  yj  Iliin  651,  mem. 

\  witness  personally  acquainted  with  the 

.aracter  and  location  of  a  turntable  may 
testify  that  it  was  dangerous  for  children  to 
ride  thereon,  liridger  v.  AshcTil/e  &•  S.  R. 
Co.,  25  So.  Car.  24. 

It  is  competent,  wliere  a  building  is 
burned  twenty  or  tliirty  feet  from  defend- 
ant's track,  for  plaintilT  to  ask  a  witness 
whether  he  would  not  consider  a  spark 
arrester  out  of  order  whicli  threw  live  sparks 
thirty  or  forty  feet.  A'as/iT/Ue  (S^  C.  A'.  Co. 
V.  T}'ne,  (/<■«//.)  7  .,-//;/.  o-^  E>ig.  A'.  Cas.  515. 
—  Following  Burke  v.  Louisville  &  N.  R. 
Co.,  7  Heisk  (Tenn.)  464. 

Wlicrc  the  issue  is  whether  a  railroad 
bridge  across  a  stream  has  been  so  unskil- 
fully constructed  as  to  cause  tiic  waters  of 
the  stream  to  overflow,  unskilled  witnesses 
famihar  with  the  bridge  structure  and  the 
facts  connected  with  the  overflow  are  prop- 
erly permitted  to  give  ilieir  opinion  as  to 
whether  the  bridge,  on  account  of  being  im- 
properly constructed,  caused  the  damage, 
and  to  state  in  that  connection  tiie  facts 
within  their  knowledge.  International  <5- 
0.  .V.  A'.  Co.  V.  A'/ai/s,  29  Aw.  &*  Eni;.  A\ 
Cas.  500,  64  Tex.  293.— QUOTING  Porter  v. 
Pequonnoc  Mfg.  Co.,  17  Conn.  249.— Fol- 
lowed IN  Ft.  Worili  .t  D.  C.  R.  Co.  v. 
Wilson,  3  Tex.  Civ.  App.  583.  Not  fol- 
lowed IN  St.  Louis,  L  M.  &  S.  R.  Co.  v. 
Yarborough,  56  Ark.  612.  Reviewed  in 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Hepner,  52  Am.  & 
Eng.  R.  Cas.  670,  83  Tex.  136 ;  Gulf,  C.  &  S. 
F.  R.  Co.  V.  Locker,  78  Tex.  279. 

It  is  not  error,  in  a  suit  by  a  passenger 
against  a  railway  company  for  damages  be- 
cause of  personal  injuries  received  in  an 
accident  on  its  road,  to  permit  witnesses. 


though  not  possessing  special  knowledge  as 
railroad  experts,  to  state  tlieir  opinions  as  to 
the  unsafe  condition  of  the  company's  tr.nck 
at  the  point  of  accident,  after  hiiving  testi- 
fied to  actual  knowledge  of  tiic  road  and  'o 
the  fact  ii,)on  which  their  opinions  are 
founded.  Missouri  Pac.  A'.  Co.  v.  Jarrard, 
65  Tex.  560.-  '"oLLOWKD  IN  Ft.  Wortli  & 
D.  C.  R.  Co.  V.  VVilscjn,  3  Tex,  Civ.  App.  583. 

It  is  not  reversible  error  to  allow  a  non- 
expert witness  to  testify  that,  in  ids  opinion, 
a  train  left  the  track,  thus  causing  the 
injury  sued  for,  by  reason  of  the  cross-ties 
being  burned  away  which  left  the  rails 
without  support,  where  there  is  other  evi- 
dence tending  to  [jroM  the  same  fact. 
Gulf,  C.  Sf^  S.  F.  h\  Co.  V.  Smitli,  74  Tex. 
276,  1 1  .v.  W.  Kep.  1 104. 

(2)  A'ot  ailm/ssi/ile.—  \n  an  action  against 
a  company  for  damages  caused  by  its  sub- 
stitution of  a  solid  embankment  fora  trestle, 
thereby  obstructing  a  (lowof  water  antl  caus- 
ing it  to  back  up  on  plaintiff's  land,  a  non- 
exijert  witness  who  knows  the  trend  of  the 
country  and  tlic  quantity  of  water  dis- 
charged by  a  waterway  is  not  competent  to 
testify  as  to  wliether  or  not  the  openings  in 
the  embankment  were  sufficient  to  cany  oil 
the  water  in  times  of  (ordinary  floods.  Kan- 
sas City,  /•"/.  .V.  &^  M.  A'.  Co.  v.  Cook,  58  Am. 
&^  Eng.  a:  Cas.  654.  57  ArA.  387,  21  S.  //'. 
AV/.  1066. 

In  an  action  against  a  company  for  the 
deatii  of  an  engineer,  caused  by  the  derail- 
ment of  his  locomotive,  it  appeared  that  the 
accident  was  on  a  mountain  side,  and  the 
company  was  charged  with  negligence  in 
not  providing  a  suitable  culvert  to  carry  ofT 
the  water  from  a  depression  or  gully.  A 
locomotive  engineer,  after  testifying  to  facts 
tending  to  show  the  need  of  a  culvert,  and 
tliat  in  his  judgment  a  culvert  would  have 
added  to  the  safety  of  tlie  road,  was  asked  : 
"  Is  not  that  cut  constructed  there  and  the 
water  run  out  of  it  exactly  as  others  are 
ordinarily  constructed  on  roads  running 
througli  such  |)laces .' "  and  the  court  sus- 
tained an  objection  to  the  witness  answering. 
Neltl,  that  it  was  the  duty  of  the  company  to 
use  ordinary  care  in  the  construction  of  its 
road,  which  care  could  not  be  proven  by  the 
opinion  of  the  witness.  The  necessity  of  a 
culvert  depends  upon  the  surroundings,  in 
which  no  two  are  exactly  alike,  and  how 
culverts  are  ordinarily  constructed  was  im- 
material. UjiionPac.li.  Co.w.  O'  Brien,\<)Fed. 
Rep.  538,  4  U.  S.  App.  221,1  C.C.  A.  354. 
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In  an  action  for  the  death  of  an  engineer 
on  account  of  a  defective  track,  evidence  of 
what  the  section  foreman  at  tlie  place  where 
the  accident  occurred  said,  at  a  time  other 
than  that  of  the  accident,  as  to  the  danger- 
ous condition  of  the  tracic  at  that  point  is 
not  admissible,  either  as  part  of  the  res 
gesta  or  as  an  expression  of  an  opinion. 
Warden  v.  Humesion  &>  S.  R.  Co.,  72  loiua 
201,  33  N.   IV.  Kep.  629. 

In  an  action  for  the  loss  of  a  colt  killed 
in  consequence  of  tiie  insufficiency  of  a 
cattle-guard,  it  is  improper  to  ask  plaintiff 
and  his  witnesses  whether,  in  their  opinion, 
the  cattle-guard  was  sufficient  to  prevent 
animals  from  getting  on  the  right  of  way 
under  circumstances  ordinarily  arising  at 
those  places.  Sniead  v.  Lake  Shore  &*  M. 
S.  N.  Co.,  23  Am.  &■  Eng.  R.  Cas.  241,  58 
Mich.  200,  24  ^V.  W.  Rep.  761. 

Where  a  witness  has  testified  to  the  dan- 
gers incident  to  operating  a  machine,  which 
dangers  are  obvious  and  apparent,  the  jury 
are  as  competent  as  the  witness  to  judge  of 
the  danger  to  which  an  inexperienced  man 
would  be  subjected  if  set  to  perform  such 
work,  and  it  is  not  error  to  reject  the  opin- 
ion of  the  witness  on  that  subject.  Melzer 
V.  Peninsular  Car  Co.,  y6  Mich.  94,  42  N. 
W.  Rep.  1078.— Approved  in  Bennett  v. 
Northern  Pac.  R.  Co.,  2  N.  Dak.  112. 

The  opinions  of  witnesses  who  are  not 
experts  as  to  whether  a  turntable  is  or  is  not 
a  dangerous  machine,  and  as  to  whether  it 
is  or  is  not  gross  carelessness  to  leave  it 
unfastened  or  uncovered,  are  not  compe- 
tent e\  '?nce.  Koons  v.  Si.  Louis  &'  I. 
M.  R.  Co.,  65  Mo.  592.— Quoted  in  Muff 
V.  Wabash,  St.  L.  &  P.  R.  Co.,  22  Mo. 
rt,.,).  584. 

In  an  action  for  injuries  received  by  a 
servant  while  loading  coal  from  a  bin,  and 
caused  by  tiie  giving  way  of  the  partition, 
where  it  is  shown  thatthe  timber  (hemlock) 
of  which  it  was  constructed  was  commonly 
Msed  for  that  purpose,  it  is  error  to  permit 
a  question  calling  for  the  opinion  of  a  wit- 
ness as  to  whether  hemlock  was  a  proper 
material  for  that  purpose.  Gerbig  v.  New 
York,  L.  E.  6-  W.  R.  Co.,  51  N.  Y.  S.  R. 
534,  67  Nun  649,  mem.,  69  Hun  177,  «.,  22 
N.  Y.  Supp.  21. 

So,  also,  as  to  whether  the  braces  or  an- 
chors were  sufficient  to  hold  the  crib-work. 
Gerdig  v.  New  York,  L.  E.  &•  IV.  R.  Co.,  51 
A'.  Y.  S.  R.  534,  67  Hu:^  649,  mem.,  69  Hun, 
177,  «.,  22  A^.  Y.  Supp.  31. 


In  an  action  to  enjoin  a  switch  on  plain- 
tiff's lands  in  a  highway,  opinions  of  wit- 
nesses as  to  the  effect  of  the  construction 
of  the  switch  upon  plaintiffs  property  are 
inadmissible,  as  that  is  the  precise  question 
which  the  court  is  to  decide.  Burditt  v. 
New  York  C.  &*  H.  R.  R.  Co.,  55  A^.  ]'.  S. 
R.  18,  71  Hun  361,  24  N.  Y.  Supp.  1137. 

An  action  was  brought  for  an  injury  re- 
ceived by  falling  into  a  trencli  which  had 
been  dug  in  a  public  street  for  the  purpose 
of  laying  or  repairing  the  track  of  a  street 
railroad.  Held,  that  the  opinion  of  a  wit- 
ness for  the  plaintiff  that  the  condition  of 
the  trench  ami  track  was  dangerous  was 
not  competent.  But  after  the  defendant, 
on  cross-examination,  had  called  out  the 
opinion  of  the  witness  that  the  condition, 
as  he  claimed  it  to  be,  of  the  trench  and 
track  was  not  dangerous,  it  was  not  error 
to  permit  the  witness  on  re-examination  to 
state  his  opinion  that  the  condition,  as 
claimed  by  the  plaintiff,  of  the  trench  and 
track  was  dangerous.  Street  R.  Co.  v.  Nol- 
thenius,  19  Am.  6r*  Eng.  R.  Cas.  191,  40 
Ohio  St.  376. 

Wliere  plaintiff,  alighting  from  a  train 
upon  a  narrow  platform,  walked  obliquely 
towards  its  edge,  fell  over  an  offset  upon  a 
broader  platform,  and  was  injured,  it  is 
error  to  permit  witnesses,  in  describing  the 
construction  of  the  piatforms  and  their 
surroundings,  to  testify  whether  in  their 
opinions  the  construction  was  dangerous 
or  not.  Graham  v.  Pennsylvania  Co.,  47 
Am.  &*  Eng.  R,  Cas.  522,  139  Pa.  St.  149, 
21  Atl.  Rep.  151. 

In  such  case  it  was  also  error  to  refuse  to 
charge  that "  if  the  jury  believe  the  platform 
on  which  the  plaintiff  fell  was  reasonably 
safe,  and  one  which  could  be  used,  without 
danger,  by  a  passenger  using  ordinary  care, 
their  verdict  should  be  for  the  defendant.  " 
On  a  finding  of  the  facts  suggested,  tlie 
company  was  not  chargeable  with  negli- 
gence. Graham  v.  Pennsylvania  Co.,  47 
Am.  &^  Eng.  R.  Cas.  522,  i^g  Pa.  St.  149, 
21  Atl.  Rep.  151. 

Wliere  a  railroad  employe  is  injured  by  a 
loose  plank  falling  on  him  from  a  pile- 
driver,  the  opinion  of  a  witness  that  it  was 
not  proper  to  have  loose  boards  on  the  pile- 
driver  is  not  admissible.  St.  Louis,  A.  &• 
T.  R.  Co.  V.Jones,  (Tex.)  i^S.W.  Rep.  309- 

The  question  was,  whether  a  hoisting  ap- 
paratus was  negligently  constructed  by  the 
defendant  railroad,  or  negligently  operated 
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by  the  plaintiff  in  attempting,  with  the  as- 
sistance of  one  man,  to  raise  a  stone  weigh- 
ing 3600  pounds.  Held,  that  the  opinion 
of  a  witness,  in  effect,  that  it  was  not  pru- 
dent "to  use  it  with  less  than  three  men  on 
a  stone  of  two  tons  heft "  was  not  admissible. 
Utiiiis  V.  Central  Vt.  R.  Co.,  25  Am.  6-  Eng. 
R.  Cas.  138.  58  Vt.  636,  3  At  I.  Rep.  531. 

The  statement  of  a  witness  that  he  would 
hive  considered  it  dangerous  to  leave  a 
laini)  burning  in  a  station  building  is  not 
a(hnissiblc  as  evidence  in  a  suit  to  recover 
the  value  of  goods  destroyed  by  fire.  Wood 
V.  Chicago,  M.  &*  St.  P.  R.  CV.,  Si  Wis.  196, 
8  N.  IV.  Rep.  214. 

100.  i\s  to  physical  condition  of 
injured  persons. — (1)  In  general. — The 
following  expressions,  used  by  a  witness 
testifying  as  to  personal  injuries  re- 
ceived by  plaintiff,  though  awkwardly  ex- 
pressed sometimes,  are,  at  most,  conclusions 
of  fact  and  are  not  improperly  allowed : 
Plaintiff  seemed  to  be  suffering  the  day 
after  the  injury  ;  she  was  not  able  to  return 
home  on  that  day ;  was  not  able  to  use  her 
arm  a  large  part  of  the  time  for  several 
months;  when  she  returned  home,  on  the 
second  day  after  the  injury,  she  looked 
bad,  and  her  left  wrist  looked  like  the  bone 
had  slipped  off  the  joint ;  she  was  disabled 
by  the  fall.  South  ^-N.  Ala.  R.  Co.  v.  Mc- 
Lendon,  63  Ala.  266. 

In  an  action  for  personal  injuries,  a  per- 
son not  a  physician  may  testify  that  it  was 
necessary  to  have  a  physician,  and  .".s  to 
how  often  it  was  necessary  for  the  physician 
to  visit  the  injured  person  as  long  as  he  did 
in  fact  attend  him.  Chicago,  B.  &*  Q.  R. 
Co.  v.  George,  19  ///.  510. 

Wliere  a  non-professional  witness  is  testi- 
fying to  the  condition  and  appearance  of 
the  injured  party  before  and  after  the  in- 
jury, an  expression  of  opinion  by  the  wit- 
ness that  the  party  had  grown  worse  is  com- 
petent. Louisville,  N.  A.  &*  C.  R.  Co.  v. 
tVood,  ii^/nd.  544,  12  West.  Rep.  303,  14 
N.E.  Rep.  572,  16  A'.  E.  Rep.  197.— Disap- 
proving Reid  V.  Piedmont  &  A.  Life  Ins. 
Co.,  58  Mo.  425. 

Persons  who  are  not  experts  may  testify 
as  to  plaintiff's  condition  and  appearance 
prior  to  the  accident,  as  to  having  recovered 
from  former  injuriet.  Winter  v.  Central 
Iowa  R.  Co.,  80  Iowa  443,  45  A^.  W. 
Rtp.  737. 

The  mother  o(  the  child,  who  had  per- 
wnally  cared  (or  it,  was  permitted  to  show 


the  appearance  of  sickness,  the  fact  that  he 
was  ill,  and  the  symptoms  of  the  disorders 
which  appeared  after  the  accident.  Held, 
no  error.  Keyser  v.  Chicago  &•  G.  T.  R. 
Co.,  31  Am.  &»  Eng.  R.  Cas.  399,  66 
Mich.  390,  10  West.  Rep.  646,  33  N.  W. 
Rep.  867. 

A  witness  who  is  not  an  expert  may  testify 
to  facts  within  his  knowledge  and  observa- 
tion in  reference  to  the  health  and  physical 
condition  of  an  injured  person.  Tierney  v. 
Minneapolis  &*  Sr.  L.  R.  Co.,  21  Am.  &• 
Eng.  R.  Cas.  545,  33  Minn.  311,  53  Am.  Rep. 
35,  23  A^.   W.  Rep.  229. 

The  statement  that  a  person  was  lamer  in 
the  morning  than  on  the  day  before  is  not  a 
matter  of  opinion  but  a  statement  of  a  fact, 
and  therefore  admissible  in  evidence.  Tay- 
lor V.  Grand  Trunk  R.  Co.,  48  N.  H.  304. 

Where  there  is  evidence  that  plaintiff 
had  her  hip  bone  fractured  and  probably 
would  never  recover,  a  witness  who  saw  her 
four  months  after  the  injury  may  testify 
that  she  seemed  to  be  suffering  great  pain. 
McSv'yny  v.  Broadway  &*  S.  A.  R.  Co.,  27 
A'^,  Y.  S.  R.  363,  54  Hun  637,  mem.,  4  Silv. 
Sup.  Ct.  49S.  7  A'.  Y.  Supp.  456, 

A  lay  witness  may  testify  to  a  physical 
fact,  such  as  that  an  injured  person  had  a 
certain  cross  or  cast  in  his  eye  after  the 
injury  that  did  not  exist  before,  with  equal 
certainty  as  an  expert,  and  the  fact  that 
there  was  no  evidence  connecting  this  con- 
dition of  the  eye  with  the  accident  is  no 
reason  for  excluding  it.  It  is  a  question  for 
the  jury  whether  the  condition  was  con- 
nected with  the  accident.  Doyle  v.  Man- 
hattan  R.  Co.,  37  A^.  Y.  S.  R.  604,  59  Hun 
625,  mem.,  13  A'^.  Y.  Supp.  536. 

A  witness  who  was  in  attendance  upon 
plaintiff  for  three  or  four  weeks  after  he 
was  injured  is  competent,  though  not  an 
expert,  to  state  whether  he  suffered  greatly 
or  not.  Meddles  v.  Chicago  &>  N.  W.  R. 
Co.,  77  Wis.  228,  46  A^.   W.  Rep.  115. 

(2)  Ability  to  pursue  occupation. — After 
stating  facts  within  the  knowledge  of  the 
witness  tending  to  show  that  plaintiff  was 
seriously  disabled  by  an  injury,  the  witness 
may  express  his  opinion  that  plaintiff  "has 
been  unable  to  perform  any  duties  which 
required  the  slightest  physical  exertion,  and 
during  his  severe  attacks  he  was  unable  to 
do  anything,  and  at  his  best  cannot  do  any- 
thing other  than  jobs  of  very  light  nature." 
Chattanooga,  R,  S*  C.  R.  Co.  v.  Huggins,  53 
Am.  &»  Ei^.  R.  Cas.  473,  89  Ga.  494,  1$  S. 
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E.  Rep.  848.— Applying  Atlanta  4  W.  P. 
R.  Co.  V.  Johnson,  66  Ga.  259. 

In  an  action  for  injuries  received  by  a  fe- 
male passenger  on  a  freight  train  by  being 
thrown  down  by  a  sudden  jerk,  different  wit- 
nesses who  were  not  medical  experts  were 
permitted  to  testify  that  they  took  that 
train  because  there  was  no  other  train  at  the 
time,  how  the  jerking  of  that  particular 
train  compared  with  what  was  usual  on 
freight  trains,  and  whether  in  their  opinion 
plaintiff  had  been  in  physical  condition  to 
do  her  usual  work  since  the  accident.  Held, 
no  error.  Chicago  Sf  A.  li.  Co.  v.  Arnol, 
46  ///.  App.  157. 

Non-expert  witnesses  may  answer  con- 
cerning their  judgment  as  to  whether  plain- 
tiff has  had  the  full  use  of  her  arm  since  the 
Injury,  and  has  been  able  to  work.  Harris 
V.  Dttroit  City  li.  Co.,  76  Mich.  227,  42  A'. 
W.  Rep.  1 1 1 1.— Following  Elliott  v.  Van 
Buren,  33  Mich.  53. 

In  an  action  for  injuries  to  a  female  pas- 
senger, a  question  put  to  her  attendant  as 
to  how  far  plaintiff  was  able  to  help  herself 
and  at  what  point  she  required  assistance  to 
do  what  was  necessary  to  be  done  is  admis- 
sible, as  calling  for  facts  and  not  for  a 
mere  opinion.  Sloan  v.  New  York  C.  R.  Co., 
45  A^.  V.  125.— Distinguished  in  Hag- 
gerty  v.  Brooklyn  City  &  N.  R.  Co.,  6  Abb. 
N.  Cas.  (N.  Y.)  129,  61  N.  Y.  624.  Re- 
viewed IN  Butler  V.  Manhattan  R.  Co.,  52 
N.  Y.  S.  R.  498  23  N.  Y.  Supp.  163. 

(3)  As  to  sight  and  hearing. — Relatives, 
neighbors,  and  acquaintances  are  competent 
to  testify  to  a  person's  stale  of  health,  hear- 
ing, and  eye-sight,  and  his  ability  to  work 
and  walk  and  to  use  his  arms  and  legs  nat- 
urally and  without  trouble  during  a  given 
past  period  of  time,  even  though  they  are 
not  scientific  experts  in  matters  relating  to 
the  human  anatomy.  Chicago  City  R.  Co.  v. 
Van  VUck,  143  ///.  480,  32  A^  E.  Rep.  262. 

In  a  personal  injury  case,  a  witness  testi- 
fied that  she  had  never  heard  any  complaint 
In  regard  to  plaintiff  resting  at  night,  nor 
that  he  had  any  difficulty  with  his  hearing, 
and  never  observed  any  with  his  sight. 
Held,  that  it  was  clearly  incompetent  to 
then  ask  her  to  compare  plaintiff's  sight 
and  hearing  with  that  of  ordinary  people. 
Barrelle  v.  Pennsylvania  R.  Co.,  21  N.  V.  S. 
R.  iog,4JV.  y.  Supp.  127;  affirmed  in  121 
A^.  Y.  697,  mtm.,  24  N.  E.  Rep.  1099. 

(4)  Description  of  injuries. — The  injury 
•uilered  by  plaintiC  being  a  double  fracture 


of  the  lower  jaw>bone,  and  the  trial  being 
had  nearly  two  years  after  the  injury  was 
received,  he  may  testify,  though  not  an  ex- 
pert, that  his  jaw  was  permanently  injured, 
and  may  state  how  it  is  aflected  at  the 
time  of  the  trial.  Alabama  G.  S.  R.  Co.  v. 
Frazier,  93  Ala.  45,  9  So.  Rep.  303. 

Though  not  an  expert,  a  plaintiff  may 
properly  state  the  effect  on  particular  organs 
of  a  blow.  Bland  v.  Southern  Pac.  R.  Co., 
65  Cal.  626,  4  Pac.  Rep.  672. 

In  an  action  for  personal  injuries,  the 
description  by  plaintiff  of  the  injuries 
which  she  received  is  not  in  the  nature  of 
expert  evidence,  and  in  describing  them 
she  may  testify  that  the  nerves  of  her  head, 
side,  and  left  limb  are  paralyzed.  Owens  v. 
Kansas  City,  St.  J.  <^  C.  B.  R.  Co.,  33  Am. 
6-  Eng.  R.  Cas.  524,  95  Mo.  169,  15  West. 
Rep.  88,  8  S.  W.  Rep.  350. 

101.  As  to  mental  voudltiou  of  in- 
jured persons.— After  proving  that  before 
the  accident  plaintiff  was  a  bright  child,  an 
intelligent  witness,  not  an  expert,  who 
knew  him  well  after  the  accident  was  al- 
lowed to  answer  the  question :  "  Is  he,  in 
your  opinion,  an  ordinarily  bright  child?" 
Also  the  question  :  "  From  what  you  have 
seen  of  him,  and  talked  with  him,  what  is 
your  opinion  as  to  whether  he  is  a  bright 
boy  or  foolish  ?  "  Held,  no  error.  Keyser 
V.  Chicago  <S-  G.  T.  R.  Co.,  31  Am.  &*  Eng. 
R.  Cas.  399,  66  Mich.  390,  10  West.  Rep. 
646;  33  A'.  W.  Rep.  867. 

In  order  that  an  opinion  of  a  non-expert 
witness  on  the  question  of  sanity  may  go  to 
the  jury,  it  should  be  accompanied  by  some 
of  the  facts  «n  which  such  opinion  is  based. 
Before  a  witness  should  be  received  to 
testify  as  to  the  condition  of  mind,  it  should 
appear  that  he  had  an  adequate  opportunity 
of  observing  and  judging  of  capacity.  Tur- 
ner  v.  Kansas  City,  St.  J.  &»  C.  B.  R.  Co.,  23 
Mo.  App.  12. 

102.  Construction  of  company's 
rules.— A  question  calling  upon  a  witness 
to  state  whether,  under  a  certain  rule  of  a 
company,  there  would  be  any  objection  to 
doing  a  thing  a  certain  way  is  not  proper. 
It  is  calling  upon  the  witness  to  construe 
the  rule,  which  is  not  within  the  domain  of 
verbal  evidence.  Pennsylvania  Co.  v.  Stoelke, 
8  Am.  &>  Eng.  R.  Cas.  523,  104  ///.  201. 

In  an  action  by  a  brakeman  for  injuries 
received  in  coupling  cars,  it  is  improper  to 
ask  a  witness  whether  it  was  "  in  the  line 
of  his  duty  "  for  a  brakeman  to  get  off  the 
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cars  while  in  motion,  as  the  answer  must 
involve  a  mere  statement  of  opinion.  Allen 
V.  Burlington,  C.  R.  &*  N.  R.  Co..  5  Am,  &» 
Eiig.  R.  Cas.  620,  57  Iowa  623,  u  N.W. 
Rep.  614. 

It  is  incompetent  to  show  by  a  carrier  the 
interpretation  placed  by  it  on  the  words  "  to 
be  forwarded  "  in  its  written  contract  of 
carriage.  Fischer  v.  Merchants'  Dispatch 
Trans /t.  Co.,  13  Mo.  App.  133. 

10;J.  Upon  questions  of  law.  —  In 
an  action  against  a  common  carrier  for  an 
injury  to  living  freight,  a  witness  should 
not  be  allowed  to  answer  a  question  whether 
the  freight  had  been  in  fact  delivered  to 
defendant,  where  the  delivery  is  disputed, 
and  other  witnesses  have  stated  the  facts  and 
circumstances  relating  to  the  delivery. 
Bowie  V.  Baltimore  (S»  O.  R,  Co.,  i  Mac- 
Arth.  {D.  C.)  609. 

In  ejectment  against  a  railroad,  testimony 
of  a  witness  that  the  land  in  question  was 
legally  condenmed  for  a  right  of  way  is 
inadmissible,  this  being  a  conclusion  of  law 
depending  upon  the  facts  in  regard  to  the 
proceedings  previously  had,  Mobley  v. 
Breed,  48  Ga.  44. 

The  opinion  of  a  witness  given  in  a  depo- 
sition as  to  the  liability  of  a  carrier  under  a 
bill  of  lading  is  not  competent  testimony, 
but  objection  should  be  made  on  the  trial. 
Merchants  Despatch  Transp.  Co.  v.  Leysor, 
89  ///.  43. 

104.  OpiniouM  acconipauieil  by 
facts.— (i)  When  admissible, — Any  witness 
may  give  an  opinion  as  to  what  caused  a 
train  to  run  off  the  track,  provided  he  states 
the  reasons  upon  which  the  opinion  is  pred- 
icated. One  who  is  an  expert  may  give  an 
opinion  without  stating  his  reasons.  Cen- 
tral R.  Co.  V.  Senn,  27  Am.  i3>»  E/i^.  R.  Cas. 
304,  -/^  Ga.  705.— Approved  in  Georgia  R. 
Co.  7',  Bryans,  77  Ga.  429. 

It  is  a  general  rule  that,  wherever  an  ex- 
pert can  give  an  opinion  without  the  rea- 
sons upon  which  it  is  based,  any  other 
witness,  who  knows  facts  upon  which  he 
can  form  an  opinion,  may  stale  his  opinion, 
by  giving  the  facts  upon  which  he  bases  it. 
Central  R.  Co.  v.  Senn,  27  Am.  (^  Entf.  R. 
Cas.  304,  73  Ga.  705.  Killian  v.  Augusta  &* 
K.  R.  Co.,  78  Ga.  749,  3  S.  E.  Rep.  621. 
Straus  v.  Kansas  City,  St.  J.  6^  C.  B.  R.  Co., 
27  Am.  S^  Eng.  R.  Cas.  170,  86  Mo.  421. 
McDermott  v.  Third  Ave.  R.  Co.,  44  Hun 
107,  8  A\  y.  S.  R.  458 ;  affirmed  in  \\^  N. 
y.  670,  mem.,  26  A'.  Y.  S.  R.  977,  22  A^.  E. 
8  D.  R.  D.— 16 


Rep.  1 126.— Following  Hallahan  v.  New 
York,  L.  E.  &  W.  R.  Co.,  102  N.  Y.  199.— 
GkI/,  C.  &*  5.  F.  R.  Co.  v.  Richards,  83 
Tex.  203,  18  S.   W.  Rep.  611. 

But  in  order  to  render  such  evidence 
competent  the  facts  must  appear  to  be  such 
as  would  enable  the  witness  to  arrive  at  an 
intelligent  opinion  with  respect  to  the  sub- 
ject. Gulf,  C.  &•  .9.  F.  R.  Co.  v.  Hepner,  52 
Am.  <S-  Eng.  R.  Cas.  670,  83  Tex.  136,  18  5. 
W.  Rep.  441. — Reviewing  International  & 
G.  N.  R.  Co.  V.  Klaus,  64  Tex.  293. 

Such  witness  should  not  be  allowed  to  in- 
dulge in  argument  upon  the  subject  on  which 
his  opinion  is  given  unless  called  upon  in 
cross-examination.  Galveston,  H.  &*  S.  A. 
R.  Co.  v.  Daniels,  i  Tex.  Civ.  App.  695,  20 
5.  W.  Rep.  955. 

Taken  in  connection  with  other  facts  to 
which  he  deposed,  it  is  not  error  to  permit 
plaintiff  to  testify  that  "  as  the  engineer 
slacked  up  for  the  switchman  to  get  on  the 
train,  he  seemed  to  shut  off  his  engine  and 
the  car  ran  up  on  the  engine,  and  he  opened 
his  engine  right  suddenly,  I  suppose."  The 
supposition  relates  only  to  the  sudden  open- 
ing of  the  engine,  and  an.ounts  to  noth- 
ing more  than  an  opinion  that  such  was 
the  case.  And  where  the  subject  under 
investigation  is  a  proper  one  to  be  illus- 
trated by  the  opinions  of  experts,  unskilled 
persons  may  give  their  opinions,  provided 
they  accompany  them  with  the  facts  from 
which  such  opinions  are  deduced.  Central 
R.  Co.  v.  Coggin,  73  Ga,  689. 

In  an  action  against  a  company  for  killing 
a  person  on  the  track,  it  appeared  that 
strangers  were  in  the  cab  of  the  engine  with 
the  engineer.  Held,  that  when  the  place 
has  been  described  to  the  jury,  and  the  sit- 
uation of  the  several  persons,  it  cannot  be 
said  that  the  engineer  might  not  be  per- 
mitted to  testify  tliat  their  presence  did  not 
interfere  with  the  performance  of  his  du- 
ties ;  the  jury  could  not  judge  of  this  fact  as 
well  as  the  witness.  Marcoit  v.  Marquette, 
H,  &-  O,  R,  Co,,  8  Am.  &r*  Eng.  R,  Cas.  306, 
49  Mich,  99,  13  N,   W.  Rep.  374. 

On  the  question  whether  a  storm  which 
caused  the  roadbed  of  a  railroad  to  give 
way  was  an  unusual  or  extraordinary  one,  a 
non-expert  witness  who  has  lived  in  the 
vicinity  all  his  life  may  testify  whether  the 
traces  found  the  next  morning  showed  any- 
tliing  greater  than  storms  he  had  seen  be- 
fore. McFherson  v.  St.  Louis,  I.  M.  <S-  S.  R. 
Co.,  97  Mo.  253,  10  S.  IV.  Rep.  846. 
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A  witness,  when  asked  to  describe  the  po- 
sition of  plaintiff's  elbow  with  reference  to 
the  car  window  at  the  time  of  the  accident, 
answered  that  "his  elbow  was  resting  on 
the  sill,  and  I  should  judge  that  it  could  not 
project  out  of  the  window  by  the  position 
that  he  held  it  in  the  car."  Defendant's 
counsel  moved  to  strii<e  out  the  last  part  of 
the  answer  as  a  conclusion.  The  motion 
was  denied.  NeM,  no  error.  Hallahan  v. 
New  York,  L.  E.  &-  W.  A\  Co.,  26  Att:.  &' 
Eng.  R.  Cas.  169. 10:  N.  Y.  194, 6  N.  E.  Rep. 
287,  I  N.  Y.  S.  K.  367. — Followed  and 
QUOTED  IN  McDermott  7/.Third  Ave.  R.  Co., 
44  Hun  107,  8  N.  Y.  S.  R.  458.  Rkviewed 
IN  Francis  v.  New  York  Steam  Co.,i  14  N.  Y. 
380,  21  N.  E.  Rep.  988,  23  N.  Y.  S.  R.  543. 

Where  a  witness  has  testified  to  all  the 
facts  it  is  not  reversible  error  to  allow  him 
to  state  his  conclusions,  '^s  that  a  pile  of 
ashes  caused  a  wagon  to  tip  over.  Cham- 
berlain V.  Wheatland,  4  Silv.  Sup.  Ct.  165,  7 
N.  Y.  Supp.  190. 

A  witness  was  asked,  "  Why  was  it  the 
water  of  the  Bosque  did  not  flow  in  1887  as 
it  did  formerly  ?  "  to  which  he  replied, "  The 
railway  obstructed  it."  He  was  not  an  ex- 
pert, but  he  testified  to  actual  knowledge  of 
the  facts — of  the  waterflow  before  and  after 
the  railway  had  been  built ;  was  present  at 
the  flood  causing  the  damage  in  contro- 
versy. Held,  that  having  given  the  attend- 
ant circumstances,  his  opinion  was  admissi- 
ble. Gulf,  C.  &^  S.  F.  A\  Co.  V.  Loci-er.  78 
Tex.  279, 14  S.  IV.  Rep.  61 1.  — DISTINGUISH- 
ING Houston  &  T.  C.  R.  Co.  v.  Reason,  61 
Tex.  613.  Reviewing  International  &  G. 
N.  R.  Co.  V.  Klaus,  64  Tex.  294 ;  Porter  v. 
Pequonnoc  Mfg.  Co.,  17  Conn.  249. — Not 
followed  in  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Yarborough,  56  Ark.  612. 

(2)  When  not  admissible. — Plaintiff's  evi- 
dence tended  to  show  that  his  injuries  were 
caused  by  the  overturning  of  a  car  in  which 
he  was  riding.  A  witness  who  had  testified 
that,  after  the  car  turned  over,  he  went  to  it 
to  assist  passengers  in  getting  out,  and  found 
no  one  in  it  but  one  lady,  and  that  a  man 
could  not  have  got  out  without  assistance, 
cannot  further  state,  "  I  think  they  were 
all  out  of  the  car  before  it  turned  over," 
this  being  the  mere  statementof  his  opinion, 
or  conclusion  from  the  facts.  Montgomery 
&-  E.  R.  Co.  v.  Mallette,  92  Ah.  209,  9  So. 
Rep.  363. 

The  opinion  of  a  non-expert  witness  that 
an  overflow  was  caused  by  a  railway  em- 


bankment is  inadmissible  where  it  does  not 
appear  that  the  facts  upon  which  his  opinion 
is  based  cannot  be  suiliciently  described  to 
the  jury.  St.  Louis,  I.  M.  &*  S.  R.  Co.  v, 
Yarborough,  52  Am.  &*  Eng.  R.  Cas.  682, 
56  Ark.  612,  20  S.JV.  Rep.  515. — Not  fol- 
lowing Gulf,  C.  &  E.  F.  R.  Co.  V.  Locker, 
78  Tex.  279,  14  S.  W.  Rep.  61 1 ;  International 
&  G.  N.  R.  Co.  V.  Klaus.  64  Tex.  294 ;  Por- 
ter  V.  Pequonnoc  Mfg.  Co.,  17  Conn.  249. 

In  an  action  for  causing  death,  one  of 
plaintiff's  witnesses  testified  that  when  the 
deceased  came  out  of  a  switch  shanty  near 
the  track,  defendant's  engine  which  did  the 
injury  was  standing  on  the  track  forty  or 
fifty  feet  east  of  the  switch  shanty  with  her 
cylinder  cocks  open  and  blowing  off  steam. 
The  witness  was  then  asked  whether  the 
deceased  could  have  heard  the  blowing  off 
of  steam,  which  question  was,  on  objection, 
refused.  It  did  not  appear  that  tiie  witness 
was  either  in  or  near  the  shanty.  Held,  that 
there  was  no  error  in  the  ruling  of  the  court, 
as  the  jury  were  as  capable  as  the  witness  of 
drawing  a  conclusion  whether  or  not  tlie 
deceased  heard  the  steam  escaping.  Chi- 
cago, M.  <S«  St.  P.  R.  Co.  V.  O' Sullivan,  143 
///.  48,  32  N.  E.  Rep.  398. 

A  witness  who  swore  to  having  been  in 
the  garden  of  her  house,  which  was  by  the 
side  of  a  track,  for  several  minutes  before 
a  train  passed,  and  that  she  did  not  hear 
any  whistle  blown,  was  asked  whether  the 
whistle  could  have  blown  anywhere  near 
the  neighboring  station  without  her  hear- 
ing it.  Held,  that  this  question  was  prop- 
erly ruled  out;  it  related  to  a  matter  of 
opinion  and  common  observation  and  ex- 
perience, upon  which  the  jury  could  have 
judged  as  well  as  the  witness,  when  she  liad 
stated  the  facts  as  to  distance  and  the  e.x- 
istence  of  any  obstacle.  Marcott  v.  Mar- 
quette, H.  &-  O.  R.  Co.,  8  Am.  &>  Eng.  K. 
Cas.  306,  49  Mich.  99,  13  A\  W.  Rep.  374. 

Where  a  witness  testified  that,  before  the 
trial,  plaintiff  told  him  that  if  he  would  tell 
the  truth  about  the  matter  he  would  net 
lose  anything,  such  witness  should  not  be 
permitted  to  state  that  he  understood  this 
to  be  a  hint  to  testify  in  plaintiff's  favor, 
such  evidence  being  merely  an  opinion,  and 
the  proper  meaning  of  the  expression  being 
for  the  jury.  Gulf,  C.  6-  S.  F.  R.  Co.  v. 
Fox,  ( Tex.)  33  Am.  «&*  Eng.  R.  Cas,  543,  6 
S.  W.  Rep.  569. 

Non-expert  witnesses,  after  testifying  to 
the  facts,  were  asked  as  to  what  the  facts 
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indicated  as  having  caused  the  injury.  The 
witnesses  had  not  qualified  as  experts. 
Held,  that  the  opinion  of  these  witnesses  as 
to  how  the  injury  was  caused  was  incompe- 
tent. They  had  done  all  they  could  be  per- 
mitted to  do  in  describing  what  they  saw. 
It  was  the  province  of  the  jury  to  draw 
conclusions  and  form  opinions  from  all  the 
circumstances.  Houston  City  S'.  R.  Co.  v. 
Sciacca,  80  Tex.  350,  16  i\  W.  Rep.  31 

When  the  facts  upon  which  an  opinion  is 
based  can  be  detailed  by  the  witness  to  the 
jury,  and  there  is  no  reason  why  the  jury 
cannot  form  an  opinion,  after  hearing  such 
(acts  for  themselves,  it  is  error  to  admit  the 
opinion  of  the  witness  as  evidence.  Kansixs 
&•  G.  S.  L.  R.  Co.  V.  Scott,  I  Tex.  Civ.  App. 
I,  20  5.  IF.  Rep.  72s. 

105.  Wlicre  facts  mid  circiiiii- 
staiices  eaiiiKtt  be  siiecifically  <le- 
scribed.  —  How  far  an  animal  as  large  as 
a  horse  can  be  seen  under  ordinary  circum- 
stances is  a  matter  of  common  knowledge, 
and  not  a  matter  on  which  a  witness  can 
express  an  opinion  ;  but  when  applied  to 
the  circumstances  of  a  particular  case,  and 
dependent  upon  the  features  of  a  particular 
locality,  the  details  of  which  cannot  be 
fully  and  accurately  described,  a  witness 
may  state  his  opinion.  Juut  Tcnn.,  V.  &* 
G.  R.  Co.  V.  Wilt  son,  90  A/a.  41,  7  So. 
Rep.  8 1 3. 

Non-expert  witnesses  may  state  their 
opinions  as  to  matters  witii  which  they  are 
especially  acquainted,  but  which  cannot  be 
specifically  described.  Louisville,  E.  G^  St. 
L.  R.  Co.  V.  DoH/iej^an,  34  Am.  ^S^•  /'->{^.  R. 
Cas.  116,  III  /«(/.  179,  9  IJ'est.  Rep.  641,  12 
A'.  £.  AV/.  153. 

Witnesses  not  shown  to  be  experts  may, 
nevertheless,  testify  to  facts,  although  such 
facts  appear  to  be  opinions  or  conclusions 
of  facts,  if  the  subject-matter  to  which  their 
testimony  relates  cannot  be  reproduced  or 
described  to  the  jury  as  it  appeared  to  the 
witnesses  at  the  time  of  its  occurrence,  and 
such  opinions  are  founded  upon  facts  such 
as  men  in  general  are  capable  of  compre- 
hending and  understanding.  Atc/iison,  T. 
&-  S.  F.  R.  Co.  V.  Miller,  35  Am.  iS^»  Eng.  R. 
Cas.  190,  39  Kan.  419,  18  Pac:  Rep.  486. 

No  amount  of  description  can  enable  a 
jury  to  see  a  place  as  witnesses  saw  it, 
and  while  they  must  describe  the  place  as 
well  as  they  can,  it  is  always  competent  for 
those  who  are  familiar  with  highways  and 
their  use  to  give  the  impressions  received 


at  the  time  concerning  the  safety  or  con- 
venience of  passage,  and  other  conditions 
of  an  analogous  nature.  Laughlin  v.  Grand 
Rapids  St.  R.  Co.,  26  Am.  &*  Eng.  R.  Cas. 
yn,  62  Mich.  220,  28  A'.   W.  Rep.  873. 

A  witness  who  says  that  he  cannot  recol- 
lect just  what  was  said  in  a  conversation 
about  land  damages  cannot  be  allowed  to 
state  his  "  impression  "  as  to  what  was  said. 
In  re  Neiu  York,  W.  S.  Sf  B.  R.  Co.,  33  Hun 
{N.  Y.)  231. 

The  admissibility  of  the  opinions  of  wit- 
nesses, expert  and  others,  must  always  rest 
in  clear  necessity.  In  those  matters  where 
mere  descriptive  language  is  inadequate  to 
convey  to  the  jury  the  precise  facts  or  their 
bearing  on  the  issue,  a  witness  may  be  al- 
lowed to  supplement  his  description  by  his 
opinion  in  order  to  put  the  jury  in  position 
to  determine  the  facts  in  issue.  Graham  v. 
Pennsylvania  Co.,  47  Am.  <5«»  Eng.  R.  Cas. 
522,  139  Pa.  St.  149,  21  Atl.  Rep.  151.— 
Quoting  Clifford  v.  Richardson,  18  Vt. 
620.  —  Maddens.  Missouri  Pac.  R.  Co.,  50 
Mo.  App.  666. 

But  when  the  circumstances  are  such" 
that  they  can  be  fully  and  accurately  de- 
scribed to  the  jury  and  their  bearing  on  the 
issue  estimated  by  persons  without  special 
knowledge  or  training.opinions  of  witnesses, 
expert  or  other,  are  inadmissible.  Graham 
v.  Pennsylvania  Co.,  47  Am.  &^  Eng.  A'.  Cas. 
522,  139  J'a.  St.  149,21  Atl.  Rep.  151.— Fol- 
lowing Beatty  7/.  Gilmore,  16  Pa.  St.  463; 
Minnequa  Springs  Imp.  Co.  v.  Coon,  10  W. 
N.  C.  502.  Quoting  New  England  Glass 
Co.  V.  Lovell,  7  Cush.  (Mass.)  321. 

The  opinion  of  a  witness  as  to  questions 
of  time,  quantity,  number,  distance,  and  the 
like,  when  it  is  shown  that  he  was  in  posi- 
tion to  form  and  had  the  means  of  forming 
an  intelligent  estimate,  is  sometimes  admis- 
sible as  the  best  evidence  that  can  be 
obtained.  Sah'ne  (S~»  E.  T.  R.  Co.  v.  lirou- 
sard,  34  Am.  &^  Eng.  R.  Cas.  199.  69  Tex, 
6x7,  7  S.   IV.  Rep.  374. 

The  general  rule  of  evidence  that  wit- 
nesses may  not  give  opinions  as  to  matters 
of  fact  does  not  preclude  the  evidence  of 
common  observers,  who  may  state  the  re- 
sults of  their  observations  in  regard  to 
ordinary  appearances  and  conditions  of 
things  which  cannot  be  produced  to  a  jury 
exactly  as  they  were  observed  by  the 
witnesses  at  the  time.  Sears  v.  Seattle 
Con.  St.  R.  Co.,  6  Wash.  227,11  Pac.  Hep. 
3S9,  1 08 1. 
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100.  As  to  knowledge  of  witness 
who  gives  opinion.— ;»  witness  who  is 
conversant  witli,  and  has  had  peculiar  op- 
portunities of  observing,  cotton,  its  nature 
and  quality,  and  its  liability  to  catch  fire 
and  burn,  may  express  his  opinion  that  if  a 
blazing  missile  or  a  burning  coal  is  applied 
to  cotton,  the  cotton  would  thereby  be  fired 
immediately,  and  would  burn  with  such 
rapidity  that  its  extinguishment  would  be 
improl>;ible  if  not  impossible.  Sia/s  v.  Ed- 
mondson,  71  Ala.  509. 

Pliiintifl  was  injured  while  standing  on  a 
freij^ht  car  tliat  was  then  being  loaded  with 
slag  by  means  of  a  steam  shovel.  It  was 
shown  that  he  was  struck  by  the  bucket 
suspended  to  a  revolving  lever,  having  just 
changed  his  position.  Held,  that  the  person 
wlio  was  operating  the  steam  shovel,  testi- 
fying as  a  witness  for  the  defense,  might  state 
that  "after  it  had  started,  and  plaintiflf  had 
placed  himself  under  it,  no  human  effort 
C)uld  have  prevented  the  lever  or  bucket 
from  swinging  to  its  accustomed  place." 
Ahihaiiui  G.  S.  R.  Co.  v.  Yarbrongh,  83  Ala. 
2j8,  3  So.  Rep.  447,  3  Am.  St.  Rep.  715. 

.-\  witness  who  has  been  engaged  in  hand- 
ling guano  for  several  years,  and  who  has 
stilted  the  weight  of  sacks  filled  with  it, 
may  be  asked  to  state  also  the  dimensions 
(the  length,  breadth,  and  thickness)  of  such 
sacks,  as  relevant  to  the  question  of  over- 
loading a  car.  Kansas  City,  M.  <5~»  B.  R. 
Co.  V.  Sinit/i,  90  Ala.  25,  8  So.  Rep.  43. 

A  Ijrakeman  may  state  that  the  engineer 
"  backed  the  engine  against  the  car  with 
more  force  than  was  necessary."  Louhville 
(S«.V.  R.  Co.  V.  Watson,  90  Ala.  68,  S  .S"<). 
Rep.  249. 

A  witness  may  testify  as  to  who  arc  or 
were  olFicers  of  a  railroad  witliout  produc- 
ing evidence  of  tlieir  appointment.  East 
Tenn.,  V.  &^  G.  R.  Co.  v.  Davis.  91  Ala.  615, 
8  So.  Rep.  349. 

On  tlie  question  whether  a  shipper  made 
a  contract  with  a  carrier  to  ship  goods  by  a 
certain  route,  his  testimony  wherein  he 
states  what  experience  he  had  in  shipping 
such  goods,  and  that  the  route  indicated 
was  a  better  way  of  shipping  them,  is  ad- 
missible. Central  R.  vS>» /?.  Co.  v.  Skellie,  86 
Ga.  686,  12  i'.  E.  Rep.  1017. 

In  an  action  to  recover  damages  to  prop- 
erty by  the  construction  and  operation  of  a 
railway  in  the  street  in  front  of  it,  a  witness 
who  had  seen  the  premises  a  '  location  of 
the  railroad  but  had  not  been  present  when 


any  trains  had  passed  was  called  by  plaintiff 
and  was  asked :  "  From  the  proximity  of 
the  railroad  track,  can  you  tell  whether 
the  smoke  and  cinders  and  gases  from  pass- 
ing locomotives  would  enter  these  prem- 
ises— enter  the  house?"  and  he  answered, 
*'  Yes,  sir,  very  likely."  Held,  that  if  the 
witness  had  at  any  time  seen  trains  pass  the 
premises  it  would  have  been  proper  for  him 
to  state  any  facts  which  had  come  to  his 
knowledge,  but  that  he  could  not  assume 
the  position  of  an  expert  and  give  his  opin- 
ion to  the  jury  as  evidence.  Chicago  &^  G, 
W.  R.  Co.  V.  Wedel,  144  ///.  9,  32  A^.  E. 
Rep.  547. 

A  witness  cannot  testify  to  the  value  of 
services  unless  it  appears  that  he  knows  the 
usual  rate  of  compensation  paid  for  like 
services  at  the  time  when,  and  place  where, 
they  were  rendered.  His  mere  naked  opin- 
ion is  incompetent.  Louisville,  N.  A.  &* 
C.  R.  Co.  V.  Cox,  30  ///.  App.  380. 

A  woman  who  is  accustomed  to  drive 
every  day  over  a  track  where  a  flagman  is 
stationed,  and  sometimes  five  or  six  times 
a  day.  is  competent  to  testify  that  she  knows 
the  flagman's  signals  to  stop  and  to  go  on, 
and  thai  he  gave  the  signal  to  go  on  at  the 
time  in  question.  liiichanan  v.  Chicago, 
M.  &0  St.  r.  R.  Co.,  35  Am.  &^  Eng.' R. 
Cas.  378,  75  /07i'a  393,  39  A\  IV.  Rep.  663. 

Plaintitl  sueii  a  company  for  damages  to 
his  growing  crops  by  tresjiassing  cattle,  and 
claimed  that  the  company  maintained  a 
defective  cattle-guard  over  which  they  en- 
tered. The  com[)any  called  a  witness  who 
testified  that  he  had  put  in  a  great  many 
cattle-guards,  but  there  was  nothing  to  show 
that  he  knew  anything  about  cattle  or  their 
habits,  and  he  was  asked  whether  it  was 
not  "  a  fact  that  cattle  get  breachy  with 
reference  to  tliese  cattle-guards,  the  same 
as  they  do  as  to  fences,  and  then  is  it 
not  almost  impossible  for  a  cattle-guard  to 
stop  them  ?  "  Held,  that  it  was  not  error 
to  refuse  to  allow  the  witness  to  answer. 
St.  Louis  <5>»  S.  F.  R.  Co.  v.  Edwards,  7  Am, 
&•  Eng.  R.  Cas.  547,  26  R'an.  72. 

Where  a  person  has  lived  several  months 
on  a  farm  near  where  a  railroad  crosses  a 
public  highway,  and  his  business  requires 
him  to  cross  the  track  frequently,  and  he  is 
able  to  tell  the  time  the  regular  trains  pass, 
he  is  competent  to  testify  whether  a  par- 
ticular train  is  an  irregular  or  extra  one. 
Missouri  Pac,  R.  Co,  v.  Stevens,  35  Kan.  622, 
13  Pac.  Rep.  25. 
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PlaintiflF  having  attempted  to  prove  that 
a  flagman  employed  by  the  company  was  a 
careless  and  intemperate  person,  defendant 
had  a  right  to  show  that  he  was  careful,  at- 
tentive, and  temperate ;  and  these  facts  may 
be  proved  by  persons  who  have  seen  his 
conduct,  and  need  not  be  proved  by  experts. 
Gafiagan  v.  Boston  &•  L.  K.  Co.,  i  Allen 
{Mass.)  187. 

A  witness  accustomed  to  packing  mar- 
ble slabs  for  transportation  may  be  asked 
whether  in  his  opinion  a  certain  mode  of 
packing  was  proper.  Shiver  v.  Sioux  City 
&^  .St.  P.  R.  Co.,  24  Minn.  506. 

While  it  may  be  error  for  a  witness  with 
no  more  knowledge  than  the  jurymen  to 
give  his  opinion  as  to  the  possibility  of 
stopping  a  train,  yet  it  will  be  no  ground 
for  reversal  unless  it  appears  tliat  the  op- 
posing parly  was  prejudiced  by  such  testi- 
mony. Robertson  v.  IVabas/i,  St.  L.  &^  P. 
R.  Co.,  84  Mo.  119.— Quoted  in  Gourley 
V.  Si.  Louis  &  S.  F.  R.  Co.,  35  Mo.  App.  87. 

The  opinion  of  a  witness  on  the  question 
of  negligence  in  setting  fire  to  brush  in  a 
time  of  high  wind,  founded  upon  his  knowl- 
edge of  tlie  situation  of  the  land  and  brush 
and  his  observation  of  the  wind,  and  upon 
the  same  question  in  the  management  of 
the  fire,  founded  upon  the  acts  and  omis- 
sions of  defendant  at  the  time,  is  competent 
evidence,     ll'el/s  v.  Eastman,  61  A'.  H.  507. 

A  question  which  limits  the  opinion  of  a 
witness  to  information  derived  from  his 
personal  knowledge  of  the  accident  itself, 
without  reference  to  his  means  of  knowl- 
edge derived  from  otiier  sources,  is  objec- 
tionable unless  preliminary  questions  have 
shown  his  personal  knowledge  to  be  bufli- 
cient.  Haj^gt-rty  v.  Brooklyn  City  iS->  N,  R. 
Co.,  6  Abb.  X.  Cas.  {X.  Y.)  129.  61  N.  V. 
624,  Wd?w.— Distinguishing  Sloan  z/.  New 
YorkC.  R.  Co.,  45  N.  Y.  125. 

In  ail  action  for  killing  cattle,  the  com- 
pany introduced  an  expert  witness  who 
testified  as  to  the  distance  within  which  a 
train  could  be  stopped,  //eld,  tiiat  it  was 
competent  for  the  plaintifi  then  to  prove  by 
non-experts  the  distance  within  which  they 
had  seen  trains  stopped,  //armon  v.  Co- 
lumbia &*  G.  R.  Co.,  32  So.  Car.  127,  10  S.  E. 
AV/.  877. 

In  an  action  for  personal  injuries  caused 
by  plaintiff's  horses  being  frightened  by  a 
locomotive  and  running  away,  a  witness 
who  owned  the  horses  about  a  year  before 
the  accident  was  properly  allowed  to  testify 


as  to  whether  they  were  gentle  or  wild 
when  he  owned  them.  Kalbus  v.  Abbot,  77 
Wis.  621,  46  A^.   \V.  Rep.  810. 

107.  Oplnious  witliuiit  requisite 
knowledge  of  thcts.— In  a  suit  against 
a  railroad  for  failing  to  deliver  grain  in 
proper  time,  a  witness  disclaimed  all  per- 
sonal knowledge  of  the  time  the  grain  was 
shipped,  and  did  not  pretend  to  possess  any 
peculiar  knowledge  as  to  the  management 
of  defendant's  road  or  the  running  of  trains. 
//eld,  that  it  was  not  proper  to  permit  the 
witness  to  give  his  opinion  whether  it 
would  have  been  possible  or  probable,  in 
the  ordinary  course  of  business,  for  the 
grain  to  have  been  placed  under  the  con- 
trol of  the  consignee  by  a  given  day.  Chi- 
cago &'  N.  W.  A'.  Co.  V.  /tiger soil,  65  ///.  399. 

108.  Tcstiiit;  accuracy  of  witiicKsN 
jiidi^iiicnt.— A  witness  had  testified  as  to 
his  opinion  in  regard  to  a  person's  age;  the 
other  side  on  cross-examination  asked  his 
opinion  of  the  age  of  a  bystander.  Witness 
said  "fifty-five."  The  bystander  was  then 
called  by  cross-examining  counsel  and  asked 
his  age,  to  which  he  replied  "forty-six." 
Held,  that  the  evidence  of  the  bystander  was 
competent  to  show  that  the  witness's  opin- 
ions as  to  age  were  entitled  to  no  credit. 
Louisville,  N.  A.  iS<»  C.  /\\  Co.  v.  Falvcy,  23 
Am.  (S>»  Eng,  R.  Cas.  522,  104  Ind.  409,  3 
A^.  E.  Rep.  389,  4  A^.  E.  AV/.  908. 

b.   Value. 

lOO.  Of  laiid.'^— The  opinions  of  wit- 
nesses familiar  with  land  taken  for  a  right 
of  way  as  to  its  value  before  and  after  the 
taking  are  admissible.  St.  Louis,  ./.  iS---  T, 
/\\  Co.  V.  Anderson,  17  Am.  iS»  /--'ng.  J\.  Cas. 
97.  39  Ark.  167.  Fayetteville  &^  L.  R.  R, 
Co.  V.  Combs,  39  Am.  &>  Eng.  R.  Cas.  140,  51 
Ark.  324,  1 1  S.  W.  /iep.  41S.  Santa  Ana  v. 
/larlin,  99  Cal.  53S,  34  Pac.  Kep.  ^34. 
Springfield,  E.  &-  S.  E.  R.  Co.  v.  /'etcrs,  8  ///. 
App  300.  Frankfort  &^K.  R.  Co.  v.  Wind- 
sor, 51  /nd.  238.— Distinguishing  Evans- 
ville,  I.  &  C.  S.  L.  R.  Co.  v.  Fitzpatrick,  10 
Ind.  \2o.— Union  A\  T.  <S>»  6".  V.  Co.  v. 
Moore,  5  Am.  &*  /uig.  R\  Cas.  346,  So  /nd. 
458.  /ndianapolis,  D.  tS~»  5.  A'.  Co.  v.  /hig/i, 
10  Am.  &=  Eng.  A'.  Cas.  196,  85  Ind.  279. 
Central  /hanch  U.  /\  A'.  Co.  v.  Andre7us,  30 
Am.  &»  Eng.  A'.   Cas.  352,  37  A'an.  162,  14 

*  Competency  of  witnesses  to  give  opinion 
evidence  as  to  value  of  land,  see  notes,  44  A.M. 
&  Eno.  R.  Cas.  136,  51  LI.  600,  ais/r. 
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Pac.  Rep.  509.  Blagen  v.  Thompson,  56 
Am.  &*  Eng.  K.  Cas.  530,  23  Oreg.  239,  31 
Pac.  Pep.  647,  18  L.  R.  A.  m.  Watson  v. 
Pittsburgh  <S-  C.  R.  Co.,  yj  Pa.  St.  469. 
Jones  V.  Erie&*  W.  V.R.  Co.,  56  Am.  Sf* 
Kng.  R.  Cas.  664,  151  Pa.  St.  30,  25  Atl. 
Rip.  134.  Houston  (S^•  7^.  C.  Vf.  6V>.  v. 
Kiiiipp,  i\  Tivr.  592.  Contra,  Fremont,  E. 
&-  M.  V.  R.  Co.  V.  Whalcn,  5  //;«.  fi--  £';/4,^ 
R.  Cas.  364,  1 1  j\'cl>.  585,  10  A',  //'.  Pep.  491. 
—  MouiFiKi)  IN  Burlington  &  M.  R.  Co.  v. 
White,  28  Neb.  166.  Ovkrruleu  in  Re- 
publican Valley  R.  Co.  v.  Arnold,  10  Am. 
&  Eng.  R.  Cas.  219,  13  Neb.  485.  Quoted 
IN  Burlington  &  M.  R.  R.  Co.  v.  Beebe,  14 
Neb.  463. 

Real  estate  brokers  who  testify  that  they 
are  acquainted  witii  the  value  of  real  estate 
in  the  neighborhood  of  property  sousj;ht  to 
be  condemned  for  a  right  of  way  are  compe- 
tent witnesses  to  give  their  opinions  as  to 
the  value  of  the  same,  even  though  their 
knowledge  of  values  in  the  iocalit/  is  not 
satisfactorily  shown  to  be  based  on  actual 
sales.  Such  objection  goes  to  the  value  of 
their  testimony  rather  than  to  its  com- 
petency. Chicago  &'  E.  R.  Co.  v.  Blake,  23 
Am.  &"  Eng.  R.  Cas.  97, 1 16  ///.  163,  4  A^.  E. 
Rep.  488. — Rkviewed  in  Peoria  G.  L.  & 
C.  Co.  V.  Peoria  Terminal  R.  Co.,  146  111. 
372. — Sherlock  v.  Chicago,  B.  &»  Q.  R.  Co., 
130  ///.  403,  22  A'.  E.  Rep.  844.— Quoting 
Davis  V.  Charles  River  Branch  R.  Co.,  11 
Cush.  (Mass.)  506.  Reconciling  Chicago  & 
W.  I.  R.  Co.  v.  Maroney,  95  111.  179. — Pagan 
V.  Kansas  City  &>  S.  E.  R.  Co.,  1 1 1  Mo.  456, 
20  S.  W.  Rep.  234. 

In  a  proceeding  to  condemn  land  for  a 
right  of  way,  it  is  not  essential  to  the  com- 
petency of  witnesses  as  to  value  that  they 
should  have  bought  or  sold  such  land,  or 
similar  land,  or  that  their  opinion  should  be 
based  on  values  realized  from  sales.  Mon- 
tana R.  Co.  v.  Warren,  6  A  font.  275,  12  Pac. 
Rep.  641. 

Witnesses  having  testified  as  to  the  value 
of  an  entire  block  or  square,  both  with  and 
without  the  railroad  upon  it,  and  it  appear- 
ing, on  cross-exannnation,  that  they  made 
their  estimates  of  value  upon  the  basis  of 
dividing  the  property  into  lots  and  fixing  a 
value  upon  each  lot,  held,  not  to  be  an  error 
on  the  part  of  the  court  to  refuse  to  strike 
out  their  evidence,  it  also  appearing  that 
property  in  the  city  in  which  the  square  was 
situated  was  generally  divided  into  lots,  and 
that  the  square  in  question  was  capable  of 


being  so  divided.  Blue  Earth  County  v.  St. 
Paul  &*  S.  C.  R.  Co.,  10  Am.  5-  Eng.  R.  Cas. 
209,  28  Minn.  503,  1 1  A^.  W.  Rep.  73. 

1 10.  Of  animals.— A  witness  may  give 
his  opinion  of  the  value  of  an  animal  killed 
—a  graded  cow,  part  Jersey— although  he 
states  that  his  opinion  is  based  "on  the 
Jersey  craze  which  existed  about  that  time." 
Western  R.  Co.  v.  Lazarus,  88  Ala.  453, 6  So. 
Rep.  877. 

Plaintiff,  testifying  In  his  own  behalf  and 
stating  that  he  is  familiar  with  the  value 
of  stock,  may  give  his  opinion  as  to  the 
value  of  his  horse  which  was  killed,  although 
he  is  not  shown  to  have  any  peculiar  skill 
as  an  expert.  East  Tenn.,  V.  6-»  G.  R.  Co. 
v.  Watson,  90  Ala.  41,  7  So.  Rep.  813. 

Plaintiff  may  testify,  also,  that  the  animal 
killed  was  a  "  very  fine  colt," or  "  fine  stock," 
or  "  trotting  stock,"  or  "  was  sired  by  a 
trotting  horse,"  or  that  "  its  mother  was  a 
fine-blooded  animal  " ;  these  and  similar 
expressions  being  merely  the  statement  of  a 
collective  fact,  and  not  requiring  any  expert 
skill  or  knowledge.  East  Tenn.,  V.  &•  G. 
R.  Co.  V.   Watson,  90  Ala.  ^1,7  So.  Rep.  813. 

Every  one  is  supposed  to  have  some  idea 
of  the  value  of  such  property  as  is  in  gen- 
eral use ;  and  it  is  not  necessary  to  have  a 
drover  or  butcher  to  prove  the  value  of  a 
cow  killed  on  a  railroad.  Ohio  &•  M.  R. 
Co.  v.  Irvin,  27  ///.  178.  —  Followed  in 
Ohio  &  M.  R.  Co.  v.  Taylor,  27  111.  207.-- 
Chicago,  M.  &-  St.  P.  R.  Co.  v.  Kendall,  49 
///.  App.  398.  Low  V.  Connecticut  Sr*  P.  R.  R. 
Co.,  45  N.  H.  370. — Explaining  Hackett  v. 
Boston,  C.  &  M.  R.  Co.,  35  N.  H.  398.- 
Missouri  Pac.  R.  Co.  v.  Pagan,  35  Am.  &• 
Eng.  R.  Cas.  666,  72  Tex.  127,  2  L.  R.  A.  75, 
9  i.  W.  Rep.  749. 

Where  the  action  is  for  killing  work- 
horses, and  the  evidence  shows  that  tliey 
were  adapted  to,  and  suitable  for,  draying 
and  hauling,  it  is  proper  to  ask  a  witness 
what  they  were  worth  for  draying  and  haul- 
ing heavy  loads.  A'osler  v.  Chicago,  B.  iS^ 
Q.  R.  Co.,  73  laiua  268,  34  A'.   W.  Rep.  850. 

Witnesses  who  have  dealt  in  sheep,  and 
are  acquainted  with  their  varieties  and  with 
their  market  value,  may  testify  to  the  value 
of  sheep  such  as  those  injured.  Holsappk  v. 
Rome,  IV.  &>  O.  R.  Co.,  3  Am.  6-  Eng.  R. 
Cas.  487,  86  A'.  V.  275. — Following  Teer- 
penning  v.  Corn  Exchange  Ins.  Co.,  43 
N.  Y.  279. 

In  an  action  against  a  carrier  for  an  in- 
jury to  a  trotting  mare,  opinions  of  wit- 
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nesses  as  to  her  value  both  before  and  after 
her  injury,  and  as  to  her  speed,  and  her 
value,  assuming  that  she  possessed  the 
speed  proved,  are  admissible.  Reed  v.  Rome, 
W.  &•  0.  R.  Co.,  48  Hun  231,  16  A^.  V.  S.  R. 
58 ;  a  firmed  in  125  A'.  F.  708,  mem.,  26  N.  E. 
Rep.  753.  34  ^'-  y-  S.  R.  1013. 

111.  or  use  and  occuimtioii.— It  is 
competent  to  allow  a  witness  to  give  his 
opinion  as  to  the  value  of  the  use  and  occu- 
pation of  a  tract  of  land,  the  witness  being 
familiar  with  the  facts,  although  there  was 
no  market  value  known  to  said  witness  for 
like  property.  Gulf,  C.  &*  S.  F.  R.  Co.  v. 
Vu>ma>i,8s  Tex.  176,  19  S.  W.  Rep.  1073. 

112.  Of  timber  and  growiiit;  crops. 
—Where  a  landowner  sustains  injury  to  his 
crops,  land,  etc.,  caused  by  the  negligence 
of  a  company,  a  witness  who  possesses  the 
requisite  knowledge  may  testify  to  the  value 
of  the  crops,  property,  etc.,  and  to  facts  and 
circumstances  calculated  to  inform  the  jury 
on  those  questions,  but  will  not  be  per- 
mitted to  state  the  amount  of  damages  sus- 
tained by  a  party  for  loss  of  crops  or  other 
injuries,  'hat  being  a  matter  for  the  jury  to 
determine.  Fremont,  E.  &•  M.  V.  R.  Co.  v. 
Marley,  25  Neb.  138.  40  N.  IV.  Rep.  948. 

On  the  trial  of  a  question  of  damages  for 
an  injury  to  growing  crops,  nei'-er  science 
nor  unusual  skill  being  involved,  the  wit- 
nesses should  be  confined  in  their  testimony 
to  a  statement  of  the  facts  showing  the  in- 
jury, and  should  not  be  permitted  to  express 
their  opinions  as  to  the  amount  of  the  dam- 
ages or  loss  which  have  been  occasioned 
thereby.  (Maxwell,  J.,  dissenting.)  Tur- 
lington iS-  il/.  R.  Co.  v.  Schluntz,  14  Am. 
(S-  Eng.  R.  Cas.  182,  14  Neb.  421,  16  A^.  ]V. 
Rep.  439.— QuoTKD  IN  Belch  v.  Missouri 
Pac.  K.  Co.,  18  Mo.  App.  80. 

The  question  being  as  to  the  damage 
done  to  land  by  a  fire,  properly  qualified 
witnesses  may  state  in  what,  in  their  opin- 
ion, the  value  of  the  land  consisted,  and 
may  give  their  opinion  as  to  the  value  of 
standing  timber  thereon,  as  one  ground  of 
their  estimates.  Sterts  v.  Ste^vart,  74  Wis. 
160,  42  A'.  W.  Rep.  214. 

li;i.  Of  services  rendered,— A  per- 
son who  has  personal  knowledge  of  services 
rendered,  and  of  their  value,  and  what  is 
usually  paid  for  them  in  the  eastern  part 
of  the  country,  is  competent  to  testify  what 
the  services  were  worth,  although  he  may 
not  have  known  of  any  established  price  for 
Euch  services  in  the  vicinity  where   they 


were  rendered.     Missouri  River  /?.  Co.  v. 
Richards,  8  Kan.  loi. 

On  a  trial  of  an  action  under  Kan.  Stock 
Law  of  1S74,  the  opinion  of  a  witness  as  to 
the  value  of  the  services  rendered  by  plain- 
tiff's attorney  in  prosecuting  the  case  is 
competent,  if  such  opinion  is  founded  upon 
the  character  of  the  case  set  out  in  the  bill 
of  particulars,  or  upon  a  hypothetical  case 
put  to  the  witness,  corresponding  with  the 
real  case  ;  and  it  is  not  error  for  the  witness 
to  give  his  opinion  of  the  value  of  such  ser- 
vices when  a  particular  company  is  singled 
out,  if  he  shows  himself  acquainted  with 
the  value.  Central  Branch  U.  P.  R.  Co,  v. 
Nichols,  24  Kan.  242. 

Plaintiff  having  been  a  farmer  for  many 
years,  and  engaged  in  farmi.ig,  is  competent 
to  testify  as  to  the  value  of  his  own  labor. 
It  is  a  proper  subject  for  the  opinion  of 
witnesses.  Loucks  v.  Chicago,  M.  &*  St.  P. 
R.  Co.,  ig  Am.  &*  Eng.  R.  Cas.  305,  31  Minn. 
526,  18  A^.  IV.  Rep.'esi. 

1 14.  Iteiital  value.  —  One  not  ac- 
quainted with  the  value  of  a  farm  nor  with 
values  in  its  locality,  having  been  permitted 
to  testify  as  to  the  effect  upon  the  rental 
value  of  said  farm  of  a  railroad  crossing 
thereon  being  closed,  it  appearing  that  the 
witness  was  a  farmer  of  large  experience 
and  that  he  based  his  answers  upon  a  plat 
of  the  farm  before  him  at  the  time,  the  tes- 
timony was  competent.  Hunter  v.  Burling- 
ton, C.  R.  &-  N.  R.  Co.,  84  Iowa  605,  51  A''. 
IV.  Rep.  64. 

Plaintiff  sued  defendant  company  for 
breach  of  covenant  in  failing  to  maintain 
an  opening  through  certain  premises  be- 
tween a  station  and  his  hotel.  He  was  per- 
mitted to  testify,  under  objection,  as  to 
what  the  rental  value  of  his  property  would 
have  been,  between  the  time  defendant's 
gate  was  made  and  the  commencement  of 
the  action,  if  there  had  been  a  sufficient 
opening  kept  opposite  the  hotel  for  the 
convenient  access  of  passengers  and  their 
haggage.  Held,  error.  He  should  have 
stated  the  facts  and  left  it  to  the  jury  to 
determine  his  damages.  Avery  v.  iXew  York 
C.  &•  H.  R.  R.  Co.,  1 2 1  A^.  r.  3 1 ,  24  A^.  E.  Rep. 
20,  30  A'.  1'.  S.  R.  471 ;  reversing  2  N.  V. 
Supp.  loi,  17  ^V.  Y.S.  R.  417.— Applied  in 
Suydam  v.  New  York  El.  R.  Co.,  46  N.  Y. 
S.  R.  360;  Sillcocks  V.  New  York  El.  R. 
Co.,  46  N.  Y.  S.  R.  671.  Distinguished 
IN  Bohlen  v.  Metropolitan  El.  R.  Co.,  39  N. 
Y.  S.  R.  151.     Quoted  in  McGay  p.  Man- 
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luittan  El.  R.  Co.,  40  N.  Y.  S.  R.  COS.  Ki,- 
VIKWKU  IN  Roberts  v.  New  York  El.  R.  Co., 
128  N.  Y.  455. 

115.  Market  value.  — The  opinions 
of  those  wIkj  have  a  kno\vIedj,'e  of  the 
tircumsianccs  iind  suir<juiicliiigs  may  be 
taken  upon  the  question  (jf  wliat  is  the 
market  value  of  property,  althouf,'h  they  are 
not  experts.  San  J)/i\i;o  L,  iS^  T.  Co.  v. 
A'eali\  78  Cal.  63,  20  Pac.  Rep.  372,  3  L. 
K.  A.  83. 

Witnesses  should  not  be  allowed  to  give 
their  opinions  as  to  the  value  of  property 
for  a  particular  purpose,  but  should  state 
its  market  value  in  view  of  any  purpose  to 
which  it  is  adapted.  Santa  Ana  v.  J/nrlin, 
99  Cal.  53S,  34  Pac.  Rep.  224,  .SV.  Lvith,  K. 
&>  yV.  ir.  R.  Co.  v.  St.  Louis  Union  Stock 
Yard  Co.,  57  Am.  &>  Eng.  R.  Cas.  677,  r2o 
Jl/o.  541,  25  S.   W.  Rep.  399. 

Witnesses  may  testify  as  to  their  knowl- 
edge of  the  market  price  of  cattle  derived 
from  the  newspapers.  The  newspapers 
themselves  need  not  be  put  in  evidence. 
Cleveland  &»  T.  R.  Co,  v.  Perkins,  17  Mich, 
296. — Following  Sisson  v.  Cleveland  &  T. 
R.  Co.,  14  Mich.  497. 

Market  value  of  land  is  not  a  question  of 
science  or  skill,  upon  which  only  an  expert 
can  give  an  opinion.  Persons  of  the  neigh- 
borhood are  presumed  to  have  sufficient 
knowledge  of  the  market  value  of  the  land. 
Pennsylvania  &^  A'.  V,  R.  &'  C.  Co.  v.  Jhin- 
nell,  81  Pa.  St.  414,  iCt  Am.  Ry.  Rep.  i. 

Knowledge  of  the  selling  [jricc  of  various 
pieces  of  land  in  the  vicinity  renders  a  wit- 
ness competent  to  testify  as  to  the  value  of 
land  taken.  The  value  of  such  opinion 
is  for  the  jury.  Pittsburgh  &>  L.  E.  R.  Co.  v. 
Robinson,  i  Am.  iS-»  Eng.  R.  Cas.  468,  95  Pa. 
St.  426. 

Where  a  witness  has  testified  for  the 
plainiilT  as  to  the  manner  in  which  the  con- 
struction of  a  railroad  has  affected  the 
market  value  of  property  injured,  it  is  in- 
competent to  inquire  on  cross-e.xami nation 
what  the  company  paid  in  settlement  of  in- 
juries to  other  properties  near  to  that  of 
plaintiff,  Pennsyh/ania  S.  V.  R.  Co.  v. 
Ziemcr,  124  Pa.  St.  560,  17  Atl.  Rep.  187. 

Evidence  of  the  market  value  of  an  arti- 
cle is  not  objectionable  because  it  is  in 
some  measure  the  opinion  of  a  witness.  Ft. 
Worth  &*  D.  C.  R.  Co.  v.  Hogsett,  67  Tex. 
685,  4  .S-.   W,  Rep.  365. 

Where  a  witness  states  that  he  does  not 
know  the  market  value  of  land  in  the  vicin- 


ity of  lands  sought  to  be  appropriated,  he  is 
not  competent  to  give  an  opinion  of  the 
value  of  the  lands  affected  by  the  condem- 
nation proceedings.  Seattle  ir'  M.  R.  Co. 
v.  Gilchrist,  4  Wash.  509,  30  Pac.  Rep.  738. 
—  Ai'i'koviNO  March  v,  Portsmouth  &  C. 
R.Co.,  19  N.  H.  372;  Concord  R.  Co.  v. 
Greely,  23  N.  H.  237;  Wiishburn  v.  Mil- 
waukee \'  L.  W.  R.  Co.,  59  Wis.  364. 

11((.  For  Npeeial  piirposeH.— Where 
wilnessfs  testify  as  to  the  value  of  ear  corn 
for  seed  purposes,  it  is  not  error  to  permit 
them  to  testify  as  to  why  shelled  corn  is  of 
less  value,  even  if  in  so  testifying  tiiey  state 
the  reasons  farmers  give  for  refusing  to  pur- 
chase shelled  corn  for  such  purposes.  MiS' 
sour i  Pac.  R.  Co.  v.  A'evin,  16  ^Im.  &•  Eng. 
R.  Cas.  252,  31  Art//.  385,  2  Pac,  Rep.  795. 

in  a  condemnation  proceeding,  witnesses 
shown  from  their  knowledge  of  the  prop- 
erty to  be  competent,  and  who  have  ob- 
served the  situation  and  condition  of  the 
premises  as  affected  by  the  construction  of 
the  road,  may  express  their  opinions  as  to 
the  value  of  the  land  in  c(jntroversy  and 
the  aujounl  of  damages  suffered  by  the 
owner;  and  any  purpose  for  which  the  land 
is  adapted,  and  which  enters  into  and  affects 
its  market  value,  may  properly  be  considered 
ujion  the  question  of  its  value.  Sherman  v. 
St.  Paul,  Af.  C'-'  M.  R.  Co.,  10  Am.  <&-  Eng. 
R.  Cas.  193,  30  Minn.  227,  15  A',  W.  Rep. 
239.— QuoTKi)  IN  Chicago,  K.  &  N.  R.  Co. 
V.  Davidson,  49  Kan.  589. 

117.  Where  property  has  no 
staiithird  or  iiiark<'t  value. — In  an  ac- 
tion to  recover  compensation  for  land  taken 
for  railroad  purposes,  consisting  of  an  un- 
developed "  prospect"  in  mineral  lands,  the 
opinion  of  a  com|)etent  witness,  famiiiiir 
with  the  country  and  its  surroundings,  iis 
to  the  value  of  the  land  taken  may  be  re- 
ceived in  evidence.  Montana  R.  Co.  v. 
War>-en,  4.7  /Im.  &>  Eng.  R.  Cas.  194,  137 
U.  .S".  348,  II  Sup.  Ct.Rep.  96.— Api'LIKU  in 
St.  Louis  &  S.  F.  R.  Co.  v.  liradley,  54  Fed. 
Rep.  630,  2  U.  S.  App.  637,  4  C.  C.  A.  528. 

Land,  and  especially  lots,  in  the  city  of 
Chicago  have  no  fixed  or  market  value ; 
therefore,  where  a  company  is  proceeding  to 
condemn  a  lot  in  said  city,  it  is  right  to  take 
the  opinions  of  witnesses  as  to  the  value 
after  hearing  the  facts  upon  which  such 
opinions  are  founded.  Illinois  &*  W.  R. 
Co.  V.  Von  Horn,  18  ///.  257. 

Where  a  railroad  seeks  to  condemn  city 
lots  with  buildings  thereon,  as  lands  and 
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city  lots  have  no  standard  value  it  is  proper 
to  laku  tlie  opinions  of  witnesses,  aiul  to 
hiar  tlie  facts  upon  which  such  opinions 
uru  founded,  to  enable  the  jury  to  fix  tlie 
compensation  to  be  awarded  to  llie  owners. 
Li/iiynttc,  li.  Sf  M.  li.  Co.  v.  Winslmu,  66 
///.  :i9.  -Distinguished  in  Peoria  G.  L. 
&  C.  Co.  V.  Peoria  Terminal  R.  Co.,  146 
hi.  372.  Quoted  in  Johnson  v.  Freeport  & 
M,  K.  K.  Co.,  25  Am.  &  Eng.  R.  Cas.  192, 

III  I11.4I3- 

Where  land  sought  to  be  condemned  is 
shown  to  have  no  market  value,  it  is  proper 
to  ullow  a  witness  who  has  platted  the  land 
and  fixed  the  price  of  the  lots,  and  who  tes- 
tifies that  he  is  acquainted  with  the  value 
of  property  in  that  vicinity,  to  testify  as  to 
tlie  value  of  the  lots  taken.  Si.  Louis,  K. 
&*  A.  R.Co.  v.  Chapman,  38  Kan.  307,  16 
/W. /?t/.  695.— DiSTlNGUlsHKU  IN  Kansas 
City  &  T.  R.  Co.  V.  Vickroy,  46  Kan.  248. 
Revikwed  in  Kansas  City  &  S.  VV.  R.  Co. 
V.  Ehret,  41  Kan.  22,  20  Pac.  Rep.  538. 

The  opinion  of  a  witness  as  to  the  value 
of  property  in  suit,  in  an  action  for  conver- 
sion, is  properly  received  where  there  is  no 
near  market  by  prices  in  which  the  value 
tould  be  ascertained.  Burger  v.  Xorllwrn 
Pac.  li.  Co.,  22  Minn.  343. 

Where  property  is  witiiout  a  market  value 
the  law  allows  the  next  best  evidence,  and 
the  opinions  of  persons  shown  to  be  judges, 
or  to  have  knowledge  of  the  value  of  lands 
in  the  vicinity,  may  be  received ;  and  an 
instruction  telling  the  jury  to  disregard  as 
evidence  the  opinions  of  any  and  all  wit- 
nesses as  to  value  where  the  jury  deem 
such  opinions  based  upon  "  arbitrary  prices  " 
asked  for  land  in  the  vicinity,  without  de- 
fining the  phrase  "  arbitrary  prices  "  further 
than  that  it  does  not  mean  "  market  value," 
is  misleading  in  such  case,  Kansas  City,  N. 
&=  F.  S.  K.  Co.  v.  Dawley,  50  Mo.  App.  480. 

118.  McaiiH  of  kiiowledt;^.— (I)  In 
general.— \  witness  who  knew  the  animal 
killed  (a  thoroughbred  bull),  his  breed,  and 
peculiar  merits,  may  testify  to  its  value, 
although  he  may  not  be  an  expert  and 
although  his  opinion  is  not  based  upon 
actual  sales  at  or  near  the  place.  Alabama 
G.  S.  A\  Co.  v.  Moody,  92  Ala.  279,  9  So. 
Rep.  238. 

Preliminary  proof  of  personal  knowledge 
of  the  witness  as  to  the  value  of  the  land 
in  question,  based  on  actual  sales,  is  not  in- 
dispensable. The  lack  of  such  acquaint- 
ance, or  absence  of  proof  thereof,  would  go 


to  the  weight  rather  than  to  the  admissibil- 
ity of  the  evidence.  Chicago  Sr-  E.  J\.  Co. 
V.  Blake,  23  s4m.  &•  Eng.  A'.  Cas.  97,  116 
///.  163,  4  A'.E.  Kcp.  488. 

One  who  is  conversant  with  current  i)rires 
of  property  generally,  but  who  never  saw 
the  property  in  controversy,  may  give  an 
opiniciu  as  to  its  value  upon  a  liypotlieliciil 
description  of  it  embodied  in  fjiiestions  to 
him.  Smith  v.  Indianapolis  &•  Si.  L.  K, 
Co.,  7  .,■/;//.  <1^  Eng.  R.  Cas.  582,  So  Ind. 
233.--yu()Tl.\c;  Bowen  v.  Buwen,  74  Ind. 
470;  Jcdinson  V.  Thompson,  72  Ind.  167; 
Maiioii  County  Com'rs  v.  Chambers,  75 
Ind.  409;  H(jlten  v.  Lake  County  ComVs, 
55  Ind.  \i)\.— Atchison,  T.  &•  S.  /•'.  A".  Co.  v. 
Gabber t,  22  Am.  &*  Eng.  A'.  Cas.  621,  34 
A'rtw.  132,  8  Pac.  A'gp.  21&.  Moore  v.  Chi- 
cago. M.  &^  St.  P.  a:  Co.,  78  tl'is.   120,  47 

.\'.  ;/•.  Av/.  273. 

Ill  a  proceeding  to  condemn  land,  it  is  not 
essential  to  the  competency  of  witnesses  as 
to  its  value  that  they  should  have  bought 
<jr  sold  the  land  or  similar  property,  or  that 
their  opinion  should  be  based  upon  values 
realized  on  actual  sales.  Montana  A'.  Co.  v. 
Warren,  6  Mont.  275,  12  Pac.  Rep.  641. 

The  value  of  a  horse  at  the  time  of  its 
death  is  the  measure  of  damages.  But  it 
is  competent  for  defendant  to  show  the  con- 
dition of  the  horse  by  witnesses  who  had 
seen  it  at  any  reasonable  time  ranging  with- 
in three  months  before  tlie  killing,  and 
then,  after  proving  by  other  witnesses  that 
its  condition  was  unchanged,  the  former 
witnesses  may  testify  to  the  value  of  the 
horse  at  the  time  of  the  killing,  on  tlie 
hypothesis  that  its  condition  was  the  same 
as  when  they  saw  it.  Toledo  Sr*  W.  K.  Co, 
V.  Smith,  25  Ind.  288. 

To  show  a  witness's  knowledge  ol  the 
value  of  land  in  a  neighboriiood,  he  may  be 
asked  if  a  certain  farm  therein  has  been 
sold,  and  for  what  amount  ii  sold.  Wmkle- 
mans  v.  Des  Moines  A'.  W.  R.  Co.,  14  ^Im. 
&^  Eng.  K.  Cas.  186,  62  Iowa  11,  17  A'.  IV. 
Rep.  82. 

That  a  witness,  examined  as  to  the  value 
of  land,  bases  his  estimate  upon  wliat  lie 
has  heard  others  say  in  relation  thereto 
will  not  render  him  incompetent,  but  his 
means  of  knowledge  may  be  fully  tested  on 
cross-examination,  and  his  testimonyshould 
go  to  the  jury  for  what  it  is  worth.  Winkle- 
mans  v.  Des  Moines  A'.  W.  A*.  Co.,  14  Am. 
&*  Eng.  R.  Cas.  1S6.  62  Iowa  11,  ij  Al.  PK 
Rep.  82. 
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Where  a  party  seeking  to  recover  damages 
to  a  (urm  consisting  of  i6o  acres  puis  a 
witness  on  the  stand  to  prove  his  damages, 
and  the  witness  says  he  cannot  set  a  value 
on  eiglity  acres  of  the  land,  and  does  not 
know  the  market  value  of  the  other  eighty, 
but  says  it  is,  in  his  judgment,  worth  twenty 
dollars  per  acre,  it  is  error  to  permit  hini, 
over  objection,  to  state  how  much  less  the 
whole  farm  was  worth  immediately  after  the 
appropriation  of  the  right  of  way  across  it 
by  the  railroad  comfiany  than  it  was  immedi- 
ately before  such  right  of  way  was  appro- 
priated. Cliica)!;o,  K.  Sf  IV.  A'.  Co.  v.  Easley, 
46  Kan.  337,  26  Pac.  Rep.  731. 

In  an  action  Jigainst  a  common  carrier  for 
the  loss  of  a  pearl  ring,  plaintiff,  who  was 
not  an  expert,  was  allowed  to  point  out  a 
pearl  corresponding  in  size,  color,  and  gen- 
eral appearance  to  the  one  lost,  and  an  ex- 
pert was  then  allowed  to  testify  as  to  the 
value  of  the  pearl  pointed  out.  Held,  that 
defendant  had  no  ground  of  exception. 
Berney  v.  Dinsmore,  141  Mass.  42,  5  A^.  E. 
Rep.  273. 

In  an  action  for  wrongfully  causing  death, 
evidence  of  what  the  deceased  was  worth 
at  the  time  of  his  death  is  admissible  for 
the  purpose  of  showing  the  reasonable  ex- 
pectation of  pecuniary  benefit  to  his  family 
from  the  continuance  of  his  life;  and  anyone 
who  has  knowledge  of  his  pecuniary  affairs, 
as  an  attorney  who  managed  the  settlement 
of  his  estate,  may  testify.  The  fact  that  such 
witness's  knowledge  was  derived  in  part 
from  proceedings  had  in  the  probate  court 
in  tiie  settlement  of  the  estate  does  not  ren- 
der his  evidence  secondary.  Phelps  v.  Wi' 
nona  &^  St.  P.  R.  Co.,  32  Am.  &-  Kng.  R. 
Ctis.  56,  37  .\///iii.  4S5,  35  JV.  IV.  Rep.  273, 
5  A//I.  Si.  Rep.  867. 

Tlie  owner  of  land  taken  for  right  of  way 
wlio  swears  that  lie  knows  what  it  is  worth, 
having  resided  upon  and  improved  it  for 
several  years,  is  a  competent  witness  on  the 
question  of  its  value.  So,  too,  are  other 
persons  who  have  resided  for  several  years 
in  the  immediate  neighborliood  of  the  land, 
and  who  seem,  upon  examination,  to  be 
well  informed  of  its  situation,  condition, 
and  value.  Burlington  &»  M.  R.  R.  Co.  v. 
Schlunts,  14  Am.  &*  Eng.  R.  Cas.  182,  14 
Ned.  421,  16  A'.  IF.  Rep.  439.— Followed 
IN  Sioux  City  &  P.  R.  Co.  v.  Weimer,  20 
Am.  &  Eng,  R.  Cas.  184,  16  Neb.  272. 

Without  a  showing,  there  is  no  presump- 
tion that  a  witness  is  competent  to  give  a 


reliable  estimate  of  the  market  value  of 
land  in  condemnation  proceedings,  and 
when  one's  competency  is  challenged,  be- 
fore he  should  be  permitted  to  express  an 
opinion  it  should  be  made  to  appear  that 
he  has  in  some  way  become  qualified  to  do 
so.  Missouri  Pac.  R.  Co.  v.  Coon,  14  Am, 
&*  Eng.  R.  Cas.  202,  1$  Neb.  232,  18  N.  IV. 
Rep.  62. 

Where  there  is  a  stone  quarry  upon  a 
right  of  way  which  will  be  destroyed  by 
grading  a  roadbed,  witnesses  familiar  with 
the  value  of  such  quarry  may  be  interro- 
gated in  regard  to  the  same,  as  its  value  is 
a  proper  element  of  damages.  So  wliere  a 
dwelling  house  is  situated  on  the  right  of 
way  and  will  become  tlie  property  of  the 
company  condemning  the  land.  Burling- 
ton &^  M.  R.  Co.  v.  White,  28  Neb.  166,  44 
N.  IV.  Rep.  95. 

Opinions  of  witnesses  as  to  the  value 
of  chattels  may  be  received,  and  a  witness 
who  has  been  in  this  country  live  years  ni;iy 
be  allowed  to  testify,  from  knowledge  ac- 
quired since  he  came  to  this  country,  as  to 
the  value  of  the  contents  of  a  trunk,  and  to 
prove  that  he  has  made  inquiries  here  as  to 
the  value  of  articles  of  that  kind.  Alerrill 
v.  Grinnell,  30  A'.  Y.  594. 

The  opinion  of  a  witness  as  to  the  value 
of  an  article  (as,  for  instance,  a  horse),  when 
admissible,  is  admitted  partly  on  the  ground 
that  he  is  shown  to  have  a  special  knowl- 
edge on  that  subject,  and  partly  on  the 
ground  that  no  amount  of  descriptive  testi- 
mony would  be  as  safe  a  guide  to  a  jury, 
in  estimating  its  value,  as  the  testimony  of 
such  a  wiiness.  Harris  v.  Panama  R.  Co.. 
3  Bos7v.  (N.  V.)  7. 

One  V.  ho  is  shown  to  have  twenty  years' 
experience  as  a  real-estate  dealer  in  the 
vicinity  of  plaintiff's  property  is  competent 
to  give  his  opinion  as  to  the  depreciation 
in  its  rental  value  caused  by  defendant's 
road.  Johnston  v.  Manhattan  R.  Co.,  39 
A^.  Y.  S.  R.  227,  60  Hun  583,  14  A'.  V. 
Supp.  897. 

It  is  competent  for  a  witness  to  state  the 
price  of  cotton  from  information  received 
through  commercial  circulars,  prices  current, 
and  correspondence  with  and  telegninis 
from  his  factor.  Smith  v.  North  Carolina 
R.  Co.,  68  A^.  Car.  107. 

In  order  that  a  witness  may  be  competent 
to  testify  intelligently  as  to  the  market 
value  of  land  he  should  have  some  special 
opportunity  for  observation;  he  should,  in 
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ft  general  way  and  to  a  reasonable  extent, 
have  in  his  mind  the  data  from  which  a 
projicr  estimate  of  value  ought  to  be  made ; 
if  iiitcrrofjated,  he  should  be  able  to  dis- 
rlosc  siitficient  actual  knowledge  of  the  sub- 
ject tu  indicate  that  he  is  in  condition  to 
know  what  he  proposes  to  state,  and  to 
enable  the  jury  to  judge  of  the  probable 
proximate  accuracy  of  his  conclusion. 
ntlibur^h,  V.  (f-  C.  R.  Co.  v.  Vance,  115 
Pd.  St.  325.  8  ////.  Rep.  764.— Reviewrd  IN 
EhretT/.  Schuylkill  River  E.  S.  R.  Co..  151 
Pa.  St.  1 58, 

An  attorney,  not  an  expert  in  the  use, 
value,  or  manufacture  of  locomotives,  but 
who  had  made  some  investigation  as  to  the 
value  of  the  engine  in  controversy,  was 
allowed  to  testify  as  to  its  value.  Held,  not 
error  as  matter  of  law.  Lamoille  Valley 
R.  Co.  V.  Ni.i-fy.  57  VI.  548. 

(2)  A'o  rule  of  law  as  to  amount  of  knonvl' 
edge  required. — No  exact  rule  can  be  laid 
down  as  to  the  amount  of  knowledge  which 
a  witness  as  to  the  value  of  land  condemned 
for  railroad  purposes  must  possess  ;  the  de- 
terminaiio.i  f  that  matter  must  rest  largely 
in  the  discretion  of  the  trial  court.  Mon- 
tana R.  Co.  V.  Warren,  47  Am.  &*  Eng.  R. 
Cas.  194,  137  U.  S.  348,  II  Sup.  a.  Rep.  96. 
— FoLLOWEU  IN  St.  Louis  &  S.  F.  R.  Co,  v. 
Bradley,  54  Fed.  Rep.  630,  3  U.  S.  App.  637, 
4  C.  C.  A.  s,2?,.—Papoos/iek  v.  Winona  &*  St. 
P.  R.  Co.,  44  Minn.  195,  46  A^.  W.  Rep.  329. 
"  /'•//  V.  /.,  mg  Island  R.  Co.,  44  A'.  Y.  367. 

\y  Those  residing  in  the  vicinity. — 
Witnesses  who  reside  near  the  land  in 
quest!  n  and  are  familiar  with  its  value,  as 
well  with  the  value  of  other  lands  in  the 
neighborhood,  can  testify  as  to  the  value 
of  the  land  taken  for  right  of  way.  Such 
knowledge  is  suflicient  to  authorize  them 
to  give  their  cstiir  'es  as  to  the  value  of 
the  land  taken.  o> ange  Belt  R.  Co.  v. 
Craver,  32  Fhi.  28,  13  .S"^.  Rep.  444.— QUOT- 
IN'c,  St.  Louis  it  St.  J.  R.  Co.  v.  Richardson, 
45  Mo.  466 ;  Kansas"  City,  St.  J.  &  C.  li.  R. 
Co.  V.  Campbell,  c^2  Mo.  585.— A'fWrtj  City 
&*S.  W.  R.  Co.  Ehret,  41  Kan.  22,  20 
P'lc.  Rep.  538.  —  guoTiNG  Leroy  &  W. 
R.  Co.  V.  Hawk,  39  Kan.  640.  Rf.vikw- 
ING  St.  Louis,  K.  &  A.  R.  Co.  v.  Chapman, 
38  Kan.  307.  — DiSTiNGUlSHKD  IN  Kansas 
City  &  T.  R.  Co.-  v.  Vickroy,  46  Kan.  248. 
Followed  in  KansasCity  &  S.  W.  R.  Co.  v. 
Baird,  41  Kan.  69,  21  Pac.  Rep.  227,  Kan- 
sas City  k  S.  W.  R.  Co.  V.  Orr,  41  Kan.  70: 
Kansas  City  &  S.  W.  R.  Co.  v.   Headrick, 


41  Kan.  71.  Quoted  in  Ottawa,  O.  C.  A 
C.  G.  R.  Co.  V.  Fisher,  4a  Kan.  675,  22  Pac. 
Rep.  713;  .Chicago,  K.  &  N.  R.  Co.  v. 
Davidson,  49  Kan.  $9^.— Russell  v.  Horn 
Pond  Branch  R.  Corp.,  4  Gray  (Mass.)  607. 
Lehmicke  v.  St.  Paul,  S.  5-  T.  F.  R.  Co.,  19 
Minn.  464  {Gil.  406),  10  Am.  Ry.  Rep.  296. 
—  Followed  in  Curtis  v.  St.  Paul,  S.  &  T. 
F.  R.  Co.,  20  Minn.  28  (Gil.  \()).— Sioux 
City  6-  /'.  R.  Co.  v.  Weimer,  20  Am.  »5~» 
Eng.  R.  Cas.  184,  16  Neb.  272,  20  A^.  W. 
Rep.  349- 

In  ascertaining  the  damages  to  land  taken 
for  railroad  purposes,  the  opinion  as  to  the 
value  of  the  land  of  a  witness  who  does 
not  reside  in  the  vicinity,  but  who  has 
tried,  as  a?ent,  to  sell  a  neighboring  prop- 
erty, though  he  does  not  posses?,  other 
knowledge  of  land  values  in  the  ^  'Cinity,  is 
inadmissible.  Schuylkill  River  E.  1^.  R.  Co, 
V.  Stocker,  44  Am.  &•  Eng.  R.  Cas.  137,  128 
Pa.  St.  233,  18  All.  Rep.  399. 

(4)  Those  familiar  with  the  locality.  — 
Any  person  knowing  property  and  its  value 
may  be  examined  to  prove  its  value,  though 
he  may  not  be  engaged  in  the  buying  and 
selling  of  that  character  of  property,  the 
weight  to  be  given  to  his  testimony  being 
left  to  the  jury.  Chicago,  P.  <S-  St.  L.  R. 
Co.  v.  Nix,  137  ///.  141,  27  N.  E.  Rep.  81. 
—Following  Keithsburg  &  E.  R.  Co.  v. 
Henry,  79  III.  290. — Central  Pac.  R.  Co.  v. 
Pearson,  35  Cal.  247.— Overruled  in  San 
Diego  L.  &  T.  Co.  v.  Neale,  78  Cal.  63,  20 
Pac.  Rep.  372,  3  L.  R.  A.  %i.~Little  Rock 
Junction  R.  Co.  v.  Woodruff,  33  Am.  &* 
Eng.  R.  Cas.  169,  49  Ark.  381,  4  Am.  St. 
Rep.  51,55.  W.  Rep.  792.  Johnson  v.  Free- 
port  iS-  M.  R.  R.  Co.,  25  Am.  &*  Eng.  R. 
Cas.  192,  III  ///.  413.  Lafayette  v.  Nagle, 
113  Ind.  425,  15  N.  E.  Rep.  i,  12  West. 
Rep.  637.  Central  Branch  U.  P.  R.  Co.  v. 
Andrews,  30  Am.  <&*  Eng.  R.  Cas.  352,  37 
h'an.  162,  14  Pac.  Rep.  509.  Sno7t/  v.  Boston 
&'  M.  R.  Co.,  65  .Ve.  230.— Distinguish- 
ing Clark  7A  Rockland  Water  Power  Co.,  52 
Me.  68.— f fV///;;M'«  v.  Boston  6^  M.  R.  Co., 
7  Allen  (.]/ass.)  313.  Colvill  v.  St.  Paul  iS^ 
C.  R.  Co.,  19  J/inn.  283  {Gil.  240).— Fol- 
lowed IN  Lehmicke  v.  St.  Paul,  S.  &  T.  F. 
R.  Co.,  19  Minn.  464  (Gil.  406);  Curtis  f. 
Si.  Paul,  S.  &  T.  F.  R.  Co.,  20  Minn.  28 
(Gil.  ig).—  Tate  v.  Missouri,  A'.  <^  T.  R. 
Co.,  64  Afo.  149,  17  Am.  Ry.  Rep.  191.  /ones 
V.  ErieS-  W.  V.  R.  Co.,  151  Pa.  St.  30,  25 
Atl.  Rep.  134.  San  Antonio  &'  A.  P.  R.  Co. 
V.  Rudy,  80  7V.r.  172,  15  S.  W.  Rep.  1040. 
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But  such  witness  must  state  the  facts 
upon  which  he  bases  his  opinion.  Holten  v. 
Lake  County  Coin'rs,  55  Ind.  i^^. — QUOTED 
IN  Smith  V.  Indianapolis  &  St.  L.  R.  Co., 
7  Am.  &  Eng.  R.  Cas.  582.  80  Ind.  233. 

One  wlio  lias  acted  as  a  viewer  in  the 
case  and  has  a  general  knowledge  of  the 
market  value  of  the  land  may  testify  to  his 
opinion  from  his  own  observation  while  so 
acting.  Gorans  v.  Philadclfthia,  H.  &»  P. 
A\  Co.,  51  Aw.  &>  Ettg.  R.  Cas.  593,  144 
Pa.  St.  I,  22  ////,  Kep.  715. 

A  witness  unfamiliar  with  the  land  in 
question  or  that  in  the  vicinity  would  not 
be  rendered  competent  by  viewing  the  land 
after  its  appropriation  as  a  railroad  right  of 
way,  and  this  without  regard  to  his  station 
or  occupation.  Kansas  City,  A.  &•  F.  S, 
H.  Co.  V.  Dawley,  50  Mo.  App.  480. 

Where  witnesses  have  stated  their  belief 
that  plaintiff's  farm  will  depreciate  in  value 
by  reason  of  a  railroad  running  through  it, 
it  is  proper  to  allow  them  to  give  the  rea- 
sons for  such  belief,  as  by  showing  the 
danger  tc  plaintiff,  his  horses  and  cattle 
incident  to  crossing  the  track,  the  danger  of 
fires,  and  the  liability  of  teams  to  be  fright- 
ened by  the  running  of  trains.  Parks  v. 
Wisconsin  C.  R.  Co.,  33  Wis.  413. 

c.  Amount  of  Damages. 

119.  In  general.— In  an  action  to  re- 
cover damages  for  the  negligent  killing  of 
plaintiff's  intestate,  who  was  a  youth  over 
fifteen  years  of  age,  a  question  as  to  "  what 
would  the  services  of  the  deceased  have 
been  worth  when  he  readied  twenty-one 
years  of  age,  if  he  had  lived?"  is  prunerly 
ejcluded,  as  calling  for  an  opinion  based 
upon  contingencies  too  pj-niotc  and  uncer- 
tain to  furnish  a  basis  fur  the  aH-neasure- 
ment  of  damages.  Nav£  v.  Alabama  G.  S. 
R.  Co.,  54  Ant.  cT—  Eng.  R.  Cas.  151,  96  Ala. 
264,  II  So.  Rep.  391. 

The  opinions  of  witnesses  as  to  the  bene- 
fit which  would  probably  result  to  land  by 
the  location  of  a  depot  within  a  certain  dis- 
tance of  it  are  admissible.  Hayes  v.  Ottawa, 
O.  &'  F.  R.  V.  R.  Co.,  54  ///.  373. 

On  the  trial  of  an  action  for  a  personal 
injury,  plaintiff  was  asked  what  his  services 
were  reasonably  worth,  in  his  estimation,  per 
day,  for  the  time  he  lost  on  account  of  such 
injury.  He  answered,  "Well,  I  would  say 
this :  for  just  my  services  alone,  a  dollar  and 
a  half  a  day.    Maybe  that  is  high,  and  may- 


be it  is  not."  Held,  that  the  answer  was 
but  the  expression  of  an  opinion  of  the  fair 
and  reasonable  pecuniary  value  of  his  serv- 
ices  by  the  day  during  the  time  mentioned, ' 
and  the  evidence  was  clearly  competent, 
Chicago  <S^  E.  I.  R.  Co.  v.  Bivans,  142  ///.  401, 
32  ^V.  E.  Rep.  456 ;  affirming  42  ///.  App.  450. 

The  opinion  of  a  non-expert  witness  iis 
to  the  cost  or  value  of  work  in  making  a 
fill  is  competent  evidence.  Terre  Haute 
<S-»  L.  R.  Co.  V.  Crawford,  27  Am.  &^  Eng.  R. 
Cas.  369,  100  Ind.  550. 

Non-expert  witnesses  may  give  their  opin- 
ions as  to  the  habits,  ability,  or  experience, 
before  the  injury,  of  a  person  injured  by  the 
derailment  of  a  train,  if  they  state,  so  far  as 
possibl:,  the  facts  and  observations  upon 
which  such  opinions  are  based.  Loiiisv/lh', 
jy.  A.  6-  C.  R.  Co.  V.  //iller,  Und.)  58  Am. 
&>  Eng.  R.  Cas.  304,  37  ^V.  E.  Rep.  343. 

At  the  trial  of  a  case  for  damages  for  the 
taking  of  a  right  of  way  tlirough  farming 
land,  a  farmer  living  in  the  neighborhood 
who  has  had  knowledge  of  the  f.rm  for 
years,  and  knows  its  location,  arivantages, 
character  of  soil,  and  its  market  value  com- 
pared to  other  lands  surrounding  it,  is  a  com- 
petent witness,  and  qualified  to  testify  to  tlie 
value  of  the  land  taken  and  to  the  damages 
to  the  whole  tract.  Chicago,  K.  &*  W.  R. 
Co.  V.  Cosper,  42  A'an.  561 ,  22  J'ac.  Rep.  634.— 
FoLL(JwiNG  Le.-  .  i  W.  R.  Co.  v.  Hawk,  39 
Kan.  638.  Ql<,>/ing  Reisner  v.  Atchison 
U.  D.  &  R.  Co.,  27  Kan.  ^82.  Distin- 
tiulSHKU  IN  Kansas  City  &  T.  R.  Co.  v. 
Vickroy,  46  Kan.  248. 

Witnesses  who  have  competent  judgment 
and  understand  the  question  may  give  their 
opinion  of  the  damages  sustained  by  a  com- 
pany in  having  a  highway  lorati-d  over  its 
track.  Portland  &^  /'.  A'.  Co.  v.  Deering,  23 
Am.  <S--  Eng.  R.  Cas.  51,  78  Me.  61,  57  Am. 
Rep.  784,  2  Atl.  Rep.  670. 

The  opinions  or  cstiniat-js  of  witnesses  as 
to  the  amount  of  damage  done  to  the  land 
not  taken  by  taking  part  of  a  tract  for  rail- 
road purposes  are  not  conclusive  on  the 
jury.  Johnson  v.  Chicago,  P.  &^  A'.  R.  Co., 
37  /Jinn.  519,  35  A'.  W.  /vV/i.438.— FoLl-ow- 
ING  Patterson  v.  Boston,  20  Pick.  (Mass.) 
159;  Murdock  v.  Sumner,  22  Pick.  156; 
Head  v.  Hargrave,  105  U.  S.  45 ;  Anthony 
7'.  Stinson,  4  Kan.  211  ;  Ward  v.  Lawrcwe, 
79  111.  295 ;  McReynolds  v.  Burlington  &  O. 
R.  R.  Co.,  106  111.  152. 

It  is  no  objection  to  the  testimony  of  a 
witness  as  to  the  damages  resulting  from  a 
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particular  act  that  he  may  not  have  consid- 
ered the  benefits  which  might  also  result 
ther:from.  Gallatin  Canal  Co.  v.  Lay,  lo 
Mont.  528,  tC  Pac.  Kep.  looi.— FOLLOWING 
Carroll  v.  Wood,  10  Mont.  500. 

A  witness  may  state  that  the  taking  of  a 
rii,'iit  of  way  in  a  diagonal  direction  across 
l.lainlill's  farm  is  a  damage  to  the  remain- 
ing and  severed  pieces  of  land,  and  may 
M.te  in  what  such  damage  consists.  Re- 
pui'iuan  Valley  A'.  Co.  v.  Linn,  14  Am.  <S>» 
/.,V.  A\  Cas.    19S,  15  JVeL  234,  18  A".  W. 

A'/.  35- 

In  an  action  for  personal  injuries,  it  is 
competent  for  plaintiff  to  prove  the  extent, 
naiure,  and  permanency  of  the  injury;  and 
any  question  fairly  calling  for  facts  bearing 
on  that  poiiit  is  competent.  Hence,  il  is 
])io|)er  to  allow  plaintiff  to  answer  the  ques- 
t  1  :  "  Did  the  state  of  your  health  cause 
you  to  ,^i\e  up  your  business?"  Beckwith 
V.  Xeiv  York  C.  A\  Co.,  64  Jiarl^.  (JV.  V.)  299. 

.\  witness  called  to  testify  as  to  the 
amount  of  damage  caused  by  taking  a  right 
of  way  for  a  railroad  over  land  cannot  ex- 
press opinions  as  to  the  separate  items  of 
damage  to  the  land  not  taken.  /«  rt-  Nnv 
York.  W.  S.  <S-  /y.  A\  Co..  29  Huh  (X.  V.) 
609,  ;ww/.— Applied  in  Re  New  York,  W. 
S.  iV  n.  R.  Co.,  37  Hun  317. 

Where  the  action  is  for  damages  to 
abutting  property  by  building  an  elevated 
road  in  the  street,  and  experts  have  given 
evidence  as  to  the  value  of  the  property,  it 
is  then  competent  to  introduce  the  testi- 
mony of  owners  of  adjoining  real  estate, 
iiliiiougii  not  experts,  as  to  the  value  placed 
l)v  iliem  on  their  respective  parcels.  Carter 
\.  AVu'  York  El.  A\  Co.,  2$  /.  &•  S.  279,  28 
.V.  r.  S.  A".  58 1,  7  A'.  1'.  Sn/>/>.  67S  ;  affirmed 
.'.'  134  A-.  Y.  168,  45  A'.  1'.  S.  R.  848.31  A'.  E. 

i:~p.  514. 

Tile  opinion  of  witnesses  who  have,  by 
their  opjiortunities,  qualified  themselves  to 
testify  is  competent  as  to  tlie  fact  and 
</!ioiitiiiii  of  damages.  Durham  &r*  N.  R. 
Co.  V.  Bullock  Chunh,  44  Am.  5-  Kn^.  R. 
Cau  151,  104  A'.  Car.  525,  \o  S.  E.  Rep.  761. 

In  a  suit  for  unnecessary  damage,  brought 
against  a  company  by  the  owner  of  land 
who  has  deeded  to  the  company  a  right 
of  way  over  it,  "  with  right  to  use  such 
afidiiional  land  as  may  be  necessary  for  the 
ci  nstruction  and  maintenance  of  its  road, 
and  U)  take  and  use  water  and  stone  there- 
from," a  witness  who  is  familiar  with  the 
land  and  the  manner  of  the  construction  of 


the  road,  though  not  an  expert  in  railway 
construction,  can  testify  that,  in  his  opin- 
ion, plaintiff's  land  would  not  have  been 
damaged  by  standing  water  had  the  road 
been  constructed  in  a  different  manner. 
Gulf,  C.  6-  S.  F.  R.  Co.  V.  Richards,  83  Tex. 
203,  iS  S.  W.  Rep.  611.  —  Followed  in 
Ft.  Worth  &  D.  C.  R.  Co,  v.  Wilson,  3  Tex. 
Civ.  App.  583. 

A  witness  familiar  with  tne  facts,  though 
not  an  expert,  may  give  his  opinion  that  the 
company  could  have  constructe'  its  em- 
bankment across  plaintiff's  lai.c  without 
taking  up  as  much  land  as  it  did.  Gulf,  C. 
«&-  S.  F.  R.  Co.  V.  Richards,  83  Tex.  203. 
18  5.  W.Rep.tM. 

The  rule  that  mere  opinions  cannot  be 
received  as  evidence  except  when  given  by 
experts  must  not  be  so  construed  as  to  ex- 
clude the  results  of  reason,  judgment,  and 
observation  on  the  part  of  witnesses.  So  it 
is  competent  to  show,  in  a  condemnation 
proceeding,  that  the  land  not  taken  would 
require  more  fencing  on  account  of  the  road; 
that  a  crooked  fence  made  of  rails  would 
cover  part  of  it ;  that  in  places  the  fence 
would  be  liable  to  wash  away  at  times  of 
floods,  and  the  cost  of  the  fence.  Mil- 
waukee &•  M.  R.  Co.  V.  Eble,  3  Finn.  ( IVis^ 
334,  4  Chand.  72. 

The  rule  by  which  damages  to  land  ad- 
joining a  railway  are  to  be  determined  is  the 
depression  of  the  market  value  of  the  land 
caused  by  the  construction  and  operation  of 
the  road,  less  any  special  benefits  which 
may  accrue  to  the  landowner;  and  witnesses 
may,  after  stating  the  amount  of  depression, 
testify  as  to  the  elements  or  items  which 
make  up  that  amount,  and  may  state  their 
grounds  or  reasons  for  fixing  the  damages 
at  the  sum  named  by  them.  Neihon  v.  Chi- 
cago, M.  &*  N.  W.  R.  Co.,  14  Am.  &'  Eng. 
R.  Cas.  239,  58  iri.1.  516,  17  A'.  ir.Rep.  310. 

The  trial  court  may  in  its  discretion  limit 
or  control  the  extent  to  which  such  testi- 
mony may  be  received,  and  nothing  short 
of  an  abuse  of  such  discretion  will  work  a 
reversal  of  the  judgment.  Neilson  v.  Chi- 
cago, M.  &^  N.  ir.  A'.  Co.,  14  Am.  &^  Eng. 
R.  Cas.  239.  58  Wis.  516,  17  A'.  W.  Rep.  310. 

120.  Hlioiild  state  Inots.— The  opin- 
ions of  witnesses  as  to  the  amt)unt  of  dam- 
ages sustained  by  a  party  in  the  appropria- 
tion of  land  for  railroad  purposes  are  not 
competent  evidence.  The  witnesses  must 
testify  to  facts,  and  the  court  or  jury  must 
determine  the  amount  of  damages.    Balti- 
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mor'.  P.  6-  C.  R.  Co.  v.  Johnson,  59  Ind.  247. 
Jiek/t  V.  Missouri  Pac.  /?.  Co.,  18  Mo.  App. 
So.- Quoting  Burlington  &  M.  R.  R.  Co. 
V.  Beebe,  14  Neb.  463;  Parsons  f.  Lindsay, 
26  Kan.  430 ;  Burlington  &  M.  R.  R.  Co. 
V.  Schluntz,  14  Neb.  421.  Approved  in 
Hurt  V.  St.  Louis,  L  M.  &  S.  R.  Co.,  34  Am. 
&  Eng.  R.  Cas.  422,  94  Mo.  255,  13  West. 
Rep.  233,  7  S.  W.  Rep.  \.— Avery  v.  New 
York  C.  &•  H.  R.  R.  Co.,  121  N.  V.  31,  24 
N.  E.  Rep.  20,  30  A'.  Y.  S.  R.  471  ;  revers- 
ing^ 2  A^.  Y.  Supp.  1 01,  17  N.  Y.  S.  R.  417. 
— Following  Teerpenning  v.  Corn  Ex- 
change Ins.  Co.,  43  N.  Y.  279. — Burton  v. 
Servcrance,  22  Or  eg.  91,  29  Pac.  Rep.  200. 

It  is  improper  for  a  witness  merely  to 
state  in  round  numbers  his  conclusion  as  to 
the  amount  of  the  damages,  since  by  so 
doing  he  assumes  the  office  of  the  jury. 
Watkins  v.  67.  Louis,  I.  M.  &•  S.  R.  Co.,  44 
J/(>.  App.  245. 

A  witness  who  accompanied  cattle  during 
transportation  and  has  testitied  to  the  in- 
juries they  have  received,  and  as  to  their 
condition  at  the  time  of  shipment  and  at 
the  time  of  their  arrival,  and  as  to  their 
market  value,  cannot  further  testify  that  in 
his  opinion  they  were  damaged  five  dollars 
per  head,  though  he  is  shown  to  have  had 
an  experience  of  several  years  in  shipping 
and  handling  cattle.  F/.  IVort/i  &^  D.  C. 
R.  Co.  V.  Ward,  2  ZV.v.  Civ.  App.  598,  21  S. 
IV.  Rep.  607.— Following  Gulf.C.  &  S.  F. 
R.  Co.  V.  Wright,  i  Tex.  Civ.  App.  402. 

121.  Not  aiiioiiiit  of  (laiiui{;L>8.'*'— In 
condemnation  proceedings,  a  witness,  witli- 
out  testifying  either  as  to  specific  values  or 
as  to  specific  (acts,  may  not  estimate  dam- 
ages by  "  taking  into  consideration  all  inci- 
dental loss,  inconvenience,  and  damages, 
present  and  prospective,  which  may  reason- 
ably be  expected  or  shown  to  exist  from  the 
maintenance  of  said  railroad  track  to  be 
continued  permanently."  Wic/iita  &*  W, 
R.  Co.  v.  Kulin,  33  Am.  &*  Eng.  R.  Cas.  1 59, 
38  A'<t«.  675,  17  J'ac.  Rep.  322. — OvKRRUL- 
|.\G  in  part  Wichita  &  W.  R.  Co.  v.  Kulin, 
3S  K.ui.  104.— Followed  in  Chicago,  K.  & 
W.  K.  Co.  V.  Muller.  45  Kan.  85  ;  Chicago, 
K.  it  N.  R.  Co.  V.  Neiman,  45  Kan.  533. 

In  assessing  the  damages  occasioned  by 
the  construction  of  a  railroad  to  a  person 

•Opinion  evidence  as  to  the  value  of  land, 
amount  of  damages,  etc.,  see  notes,  47  Am.  & 
Eno.  R,  Cas.  183,  187;  50 /rf.  348;  4$ /J.  573, 
aittr. 


through  whose  lands  the  road  passes,  a  wit- 
ness cannot  state  his  opinion  as  to  the 
amount  of  damage  sustained.  Montgomery 
&*  W.  P.  R.  Co.  V.  Varner,  19  Ala.  185. 
Alabama  &*  F.  R.  Co.  v.  Burkett,  42  Ala.  83. 
Evansville,  I.  &•  C.  S.  L.  R.  Co.  v.  Fitspat- 
rick,  10  Ind.  120.  —  Distinguished  i\ 
Frankfort  &  K.  R.  Co.  v.  Windsor,  51  Ind. 
2^%.— Baltimore,  P.  &*  C.  R.  Co.  v.  Stoiur, 
59  /nd.  579.— Followed  in  Baltimore,  P. 
&  C.  R.  Co.  V.  Johnson,  59  Ind.  4^0.— Balti- 
more, P.  &*  C.  R.  Co.  v.  Johnson,  59  Ind. 
480.  —  Following  Baltimore,  P.  &  C.  R. 
Co.  V.  Stoner,  59  Ind.  n^).— Pittsburgh,  C. 
<S-  St.  L.  R.  Co.  v.  Hi.von,  8  Am.  6-  Eng. 
R.  Cas.  717,79  Ind,  iii.  Hartley  v.  Keokuk 
6-yV.  W.  R.  Co.,  85  Io7oa  455,  52  A^.  IV.  Rep. 
352. — Quoting  Renwick  v.  Davenport  &  N. 
W.  R.  Co.,  49  I(jwa  674. — Chicago,  K.  &^  N. 
R.  Co.  V.  Neiman,  47  Am.  &•  Eng.  R.  Cas. 
186, 45  A'an.  533,  26  Pac.  Rep.  22.— Follow- 
ing Wichita  &  W.  R.  Co.  v.  Kuhn,  38  Kan. 
67s.— Atlantic  &*  G.  IV.  R.  Co.  v.  Campbell, 
4  Ohio  St.  583.— Followed  in  Cleveland  & 
P.  R.  Qo.v.  Ball.  5  Ohio  St.  56S ;  Columbus, 
H.  V.  &  T.  R.  Co.  V.  Gardner,  32  Am.  & 
Eng.  R.  Cas.  243,  45  Ohio  St.  309. — Bnwn 
V.  Providence  &•  S.  R.  Co.,  12  R.  I.  238. 

But  a  witness  may  be  allowed  to  give  his 
opinion  as  to  the  value  of  the  land  affected. 
Cleveland  &'  P.  R.  Co.  v.  Ball,  5  Ohio  .s7. 
568.— Following  Atlantic  &  G.  W.  R.  Co. 
V.  Campbell,  4  Ohio  St.  583.— Followed  in 
Columbus,  H.  V.  &  T.  R.  Co.  v.  Gardner, 
32  Am.  &  Eng.  R.  Cas.  243,  45  Ohio  St.  309. 

And  the  above  rule  applies  in  personal 
injury  cases.  Central  R.  &^  li.  Co.  v.  KcUy, 
58  Ga.  107,  16  Am.  Ry.  Rep.  114.  Central 
R.  Co.  v.  Senn,  27  Am,  &•  Eng.  R.  Cas.  304, 
73  Ga.  705.  Hurt  v.  St.  Louis,  I.  M.  &^  S. 
R.  Co.,  34  Am.  &'  Eng.  R.  Cas.  422,  94  Mo. 
255,  13  West.  Rep.  233,  7  S.  W.  Rep.  i. 
— Approving  Lincoln  v.  Sanitoga  &  S.  R. 
Co.,  23  Wend.  (N.  Y.)  425  ;  Belch  7'.  Mis- 
souri Piic.  R.  Co.,  18  Mo.  App.  80.  Rk- 
vievmng  Ramadge  v,  Ryan,  9  Hing.  335; 
Blair  T'.  Milwaukee  &  P.  du  C.  R.  Co.,  :o 
Wis.  262. — Lincoln  v.  Saratoga  iS~»  .*>.  K.  Co., 
23  Wend.{N.  1'.)  425.  Andreson  v.  Ogden 
U.  R.  ^  D.  Co.,  8  Utah  \  28,  30  Pac.  Rep. 
305.  Blair  v.  Milwaukee  &•  P.  du  C.  R.  Co., 
20  Wis.  262.— Approving  Lincoln  7'.  Sara- 
toga &  S.  R.  Co.,  23  Wend.  425.  Reviewing 
Rochester  &  S.  R.  Co.  v.  Budlong,  10  How. 
Pr.  (N.  Y.)  289.— Reviewed  in  Hurt  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.,  34  Am.  &  Eng.  R. 
Cas.  422,  94  Mo.  255. 
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And  in  an  action  against  a  carrier  for  de- 
lay in  transporting  cattle.  Fleming  v.  Dela- 
ware ^-H.  Canal  Co.,  8  Hun  {N.   Y.)  358. 

And  in  an  action  for  damages  to  timber 
land  by  fire.  Burlittgton  tS-  M.  R.  R.  Co.  v. 
Bicbc,  14  Neb.  463,  16  N.  W.  Rep.  747-— 
Criticising  Shattuck  v.  Stoneham  Branch 
R.  Co..  6  Allen  (Mass.)  115.  Quoting 
Fremont,  E.  &  M.  V.  R.  Co.  v.  Wlialen,  11 
Neb.  587.— Quoted  in  Belch  v.  Missouri 
Pac.  R.  Co.,  18  Mo.  App.  80. 

What  tlie  effect  of  a  given  kind  of  treat- 
ment is  upon  an  animal,  either  in  reduc- 
ing or  increasing  its  weight  or  in  injuring 
or  benefiting  its  appearance,  is  a  proper 
matter  of  opinion  to  be  stated  by  a  witness 
to  the  jury  ;  but  as  to  whether  these  several 
items  constitute  the  legal  damage  in  a 
given  case,  and  the  amount  of  such  damage, 
tiie  jury  must  decide  under  proper  instruc- 
tions from  the  court.  Gulf,  C.  (S-  5.  F.  R. 
Co.  V.  U'righl,  i  Tex.  Civ.  App.  ^02,  21  S. 
IV.  lu-p.  So. 

122.  Opinion  acconiimnicd  by  ba- 
sis of  estimate.  —  Where  one  injured 
by  an  accident  on  a  railroad  has  shown  the 
nature  and  character  of  the  injury,  and  the 
reduction  of  his  wages  growing  out  of  in- 
firmities consequent  thereon,  he  may  testify 
as  to  the  extent  to  which  his  capacity  to 
labor  is  diminished  thereby.  Central  R.  Co. 
V.  Cii^'ji;//!,  73  Ga.  689. 

On  an  assessment  of  damages  under  a 
proceeding  to  condemn  a  right  of  way 
tlirongli  a  farm,  it  is  competent  for  wit- 
nesses who  are  acquainted  with  the  farm, 
and  familiar  with  the  use  and  production  of 
siicii  property  and  its  value,  to  give  their 
opinion  as  to  the  extent  of  damage  which 
the  construction  of  the  road  over  the  farm 
will  occasion.  Kcithslmrg  &>  E.  R.  Co.  v. 
Unin\  79  ///.  290.— FoM.owKP  in  Chicago, 
1'.  .N:  St.  L.  R.  Co.  v.  Nix,  137  III.  141.— 
Laiio  &^  i;t.  L.  R.  Co.  V.  U'ooshy,  85  ///.  370. 

.\  [jerson  whose  land  has  been  taken  for 
a  railroad  may,  on  a  trial  before  a  shciiff's 
jury  for  tl)e  assessment  of  damages,  testify 
to  his  oi)inion  of  the  amount  of  damage 
which  he  has  sustained,  and  may  prove 
actual  recent  sales,  before  or  since  the  date 
of  tiie  wariant  for  the  jury,  of  other  lands  in 
tlie  vicinity  whose  situation  is  similar  to 
that  of  his  own  ;  but  he  cannot  be  allowed 
to  introduce  in  evidence  the  opinions  of 
others  as  to  the  value  of  other  lands  in  the 
vicinity.  Shattuck  v.  Stoneham  Branch  R. 
Co.,  (>  Allen  {Mass.)   115.— CRITICISED  IN 


Burlington  &  M.  R.  R.  Co.  v.  Beebe,  14 
Neb.  463. 

Witnesses  shown  to  be  qualified  to  testify 
on  the  subject  may,  in  the  discretion  of  the 
court,  be  permitted  to  give  their  estimate 
of  the  damages  to  a  particular  tract  from 
the  construction  of  a  railway  through  it,  or 
the  court  may  require  them,  in  the  first  in- 
stance, to  state  the  basis  of  their  estimate. 
Minnesota  Belt  Line  R.  &•  T.  Co.  v.  Gluek, 
45  Minn  463,  48  N.  W.  Rep.  194.  Nevada 
&*  M.  R.  Co.  V.  De  Lissa,  103  Mo.  125,  15 
5.  W.  Rep.  366. — Quoting  and  follow- 
ing Springfield  &  S.  R.  Co.  v.  Calkins,  90 
Mo.  538.— i/.Z^/w,  K.  &>  N.  W.  R.Co.  v.  St. 
Louis  Union  Stock  Yard  Co.,  57  Am.  &^  Eng. 
R.  Cas.  677,  120  Mo.  541,  25  S.  IV.  Rep.  399. 
State  I -ne  R.  Co.  v.  Playford,  {Pa.)  14  At  I. 
Rep.  355.  Texas  &^  St.  L.  R.  Co.  v.  Young, 
13  Am.  &^  Eng.  /i'.  Cas.  544,  60  Tex.  201. 
Grafton  &•  G.  R.  Co.  v.  Foreman,  20  Am. 
&>  Ettg.  R.  Cas.  215,  24  W.  Va.  662. 

In  a  suit  against  a  railroad  for  flooding 
lands,  a  witness  who  lives  a  short  distance 
from  the  land  and  frequently  passes  it  may 
testify  as  to  the  amount  of  damage,  though 
he  has  not  been  on  the  land  since  the  in- 
jury complained  of.  Gulf,  C.  &>  S.  F.  R. 
Co.  V.  Harmonson,  {Tex.  Ci7i.  App.)  22  S. 
IV.  Rep.  764. 

Where  a  lady  sues  to  recover  damages  for 
a  l^lay  in  receiving  her  baggage,  including 
wcuing  apparel,  it  is  competent  to  allow 
her  to  testify  as  to  the  amount  it  was 
worth  to  her  during  the  time  of  the  delay. 
Such  evidence  is  but  an  opinion  and  is 
not  binding  on  the  jury  as  to  the  amount 
fixed,  but  may  aid  them  in  assessing  her 
damages.  Gulf,  C.  &•  S.  F.  R.  Co.  v.  Van- 
cil,  2  Tex.  Civ.  App.  427,  21  .S'.  W.Rep.  303. 

12it.  Value  before  antl  after  loca- 
tion <)f  road.  —  On  an  appeal  from  an 
assessment  of  damages  done  to  a  farm  by 
reason  of  the  appropriation  of  a  right  of 
way  through  it  for  a  railroad,  it  is  com- 
petent for  a  witness  who  is  a  farmer,  and 
well  acquainted  with  the  market  value  of 
land  in  the  vicinity,  to  testify  to  the  value 
of  the  farm  before  and  after  the  location 
of  the  railroad.  Kansas  C.  R.  Co.  v.  Al' 
len,  5  Am.  &»  Eng.  R.  Cas.  362,  24  Kan.  33 ; 
former  appeal  22  Kan.  285.  Evansville, 
I.  «S-  C.  S.  L.  R.  Co.  V.  Cochran,  10  Ind.  560. 
— Overruled  in  Jeffersonville,  M.  &  I. 
R.  Co.  V.  Bowen,  40  Ind.  545.  Reviewed 
IN  Simmons  v.  St.  Paul  &  C.  R.  Co.,  18 
Minn.  184  (Gil.  168).— OAw  Valley  R.  6-  T. 
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Co.  V.  A'(?rM,  130  Ind.  314,  30  N.  E.  Rep. 
298.  Curtis  V.  St.  Paul,  S.  6-  T.  F.  K. 
Co..  20  Minn.  28  ((7//.  19).— Following 
Simmons  v.  St.  Paul  &  C.  R.  Co..  18  Minn. 
iS4(Gil.  168);  Colvill  V.  St.  Paul  &  C.  R. 
Co.,  19  Minn.  283  (Gil.  240);  Lehmicke  v. 
St.  Paul,  S.  Si  T.  F.  R.  Co..  19  Minn.  464 
(Gil.  406).— Foi.LOWKD  IN  Sherwood  v.  St. 
Paul  &  C.  R.  Co.,  21  Minn.  127.— S^afoos 
V.  Mimuiipolis.  L.  «>  M.  A*.  Co.,  36  Am.  &• 
Eiig.  A'.  Ciis.  675,  39  Minn.  8,  38  N.  W. 
Kcp.  627.  Rtpuhlican  Valley  R.  Co.  v. 
Arnold,  10  ///w.  »5-  £■/%'■.  A'.  Cas.  219, 13  AV(5. 
485,  14  A''.  W.  Rep.  478.— Overruling  Fre- 
mont, E.  &  M.  V.  R.  Co.  V.  Whalen.  II  Neb. 
587.— Applied  in  Omaha  v.  Kramer,  25 
Neb.  489,  41  N.  W.  Rep.  2%.—Iilakeley  v. 
Chicago,  K.  &»  N.  R.  Co.,  25  Neb.  207.  40  N. 

IV.  Rep.  956,  Omaha  v.  Kramer,  25  A'eb. 
489,  41  N.  IV.  Rep.  295.— Applying  Re- 
publican Valley  R.  Co.  v.  Arnold,  13  Neb. 
48  s.— /iitrli fig  ton  &-  M.  R.  Co.  v.  JV/iite,  28 
Ned.  166,  44  .V.  IF,  Rep.  95.  San  Antonio 
&*  A.  P.  R.  Co,  V.  MacGregor,  2  Tex.  Civ. 
App.  586,  22  5.  W.  Rep.  269. 

Or  the  witnesses  may  give  their  opinion 
directly  of  the  amount  of  damages  accru- 
ing from  taking  the  land.  Texas  &•  St.  L. 
R.  Co.  V.  Kir  by,  44  Ark.  103. 

Where  a  pasture  and  cattle  corrals  are 
injured  but  not  destroyed  by  the  right  of 
way,  it  is  improper  for  a  witness  to  give  his 
estimate  of  the  amount  of  damages  thereto; 
he  should  describe  how  they  were  injured, 
and  their  value  immediately  before  they 
were  injured  and  immediately  after.  Ot- 
t.i-va,  O.  C.  &*  C.  G.  R.  Co.  v.  A<iolph,  41 
Kan.  600,  21  Pac.  Rep.  643. 

When  the  company's  witnesses  have  stated 
their  o(  inion  of  such  difference  in  values, 
it  is  proper,  on  cross-examination,  in  order 
to  tost  the  value  of  their  opinions,  to  ask 
them  if  in  their  judgments  it  would  make 
any  diffeience  that  the  owner  had  no  right 
ti)  cros'^  the  right  of   way  taken.     Siga/oos 

V.  Minneapolis,  L.  &*  M.  R.  Co.,  36  Am.  &* 
Eng.  R.  Cas.  675,  39  Minn.  8,  38  N.  W. 
Rep.  627. 

Compensation  includes  not  only  the  value 
of  the  portion  of  land  taken  for  a  right  of 
w:\y,  but  also  the  diminution  of  the  value  of 
that  from  which  it  is  severed,  and  this  may 
always  be  proved  by  the  opinions  of  compe- 
tent witnesses  ;  hut  on  the  other  hand,  the 
opinions  of  witnesses,  though  well  informed 
as  to  how  much  a  party  will  be  injured  in 
other  respects,  independently  of  the  diminu- 


tion of  the  value,  are  improper,  as  such 
opinions  are  merely  matters  of  speculation. 
Rochester  &*  S.  R.  Co,  v.  Budlong,  6  How. 
Pr.  (iV.   r.)  467. 

The  true  rule  of  damages  to  an  abutting 
owner  for  constructing  and  operating  a 
railroad  in  the  street  is  the  difference  in 
value  of  the  property  before  and  the  value 
after  the  location  of  the  road,  but  this  is  to 
be  determined  by  the  jury  from  all  the  facts 
in  evidence,  and  not  by  the  mere  opinion  of 
witnesses,  except  so  far  as  opinions  may  be 
received  on  questions  of  value.  .So  it  is 
improper  to  ask  a  witness:  "What  difference 
is  there  in  the  value  of  this  property  with 
the  track  there  and  with  it  somewhere  else?" 
Columbus,  H.  V.  &•  T.  R,  Co.  v.  Gardner, 
32  Am.  &*  Eng.  R.  Cas.  243,  30  Am.  6* 
Eng.  R.  Cas.  409,  45  Ohio  St.  309,  1 1  West. 
Rep.  264,  13  A^.  E.  Rep.  69. — Following 
Atlantic  &  G.  W.  R.  Co.  v.  Campbell,  4 
Ohio  St.  583;  Cleveland  &  P.  R.  Co.  v.  Ball, 
5  Ohio  St.  573.  Quoting  Lake  Shore  & 
M.  S.  R.  Co.  V.  Cincinnati,  S,  &  C.  R.  Co., 
30  Ohio  St.  604.  Reviewing  Powers  v. 
Hazelton  &  L.  R.  Co.,  33  Ohio  St.  429. 

In  proceedings  to  assess  damages  for  a 
right  of  way,  a  witness  was  called  to  testify 
as  to  the  difference  in  the  market  value  of 
the  land  through  which  the  railroad  passed, 
before  and  after  its  construction.  He  tes- 
tified that  he  was  not  much  acquainted  with 
the  land ;  that  he  had  been  on  the  lower 
part  of  it,  but  knew  nothing  at  all  about  the 
upper  part;  that  he  had  seen  the  lower  part 
seven  or  eight  years  before,  but  had  not 
seen  it  for  four  or  five  years  before  the  rail- 
road was  built ;  that  he  knew  nothing  what- 
ever of  the  quality  of  the  upper  part,  which 
was  the  greater  part  of  the  tract ;  and  that 
his  estimate  was  made  with  reference  solely 
to  the  lower  part,  which  he  knew.  Held, 
that  he  had  not  sufficient  knowledge  of  the 
facts  upon  which  to  base  an  opinion  on  the 
subject  to  be  testified  to,  and  was,  therefore, 
incompetent.  Pittsburgh,  V.  &»  C.  R.  Co. 
V.   Vance.  115  Pa.  St.  325,  8  ////.  Rep.  7(^- 

121.  How  fnr  opinions  niny  he 
jfivcii.* — It  is  competent  for  witnesses  to 
give  their  opinion  as  to  the  amount  of  dam- 
age to  owners  of  land  by  the  construction 
of  a  railroad.  Galena  &^  S.  W.  R.  Co.  v. 
Haslam,   73  ///.   494.  — DISTINGUISHED  IN 


*  Eminem  domain.  Owner  of  land  a  compe- 
tent witness  to  testify  as  to  depreciation  of  land 
not  taken,  see  note,  51  Am.  &  Enu.  R.  Cas.  6o3. 
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Peoria  G.  L.  &  C.  Co.  v.  Peoria  Terminal  R. 
Co..  146  III.  372. 

So  a  witness  may  be  allowed,  without 
showing  his  experience  in  such  matters,  to 
give  his  opinion  as  to  what  damage  the  con- 
struction  and  operation  of  a  railroad  will  be 
to  the  parts  of  the  land  not  taken  for  right 
of  way.  Chicago,  P.  6-  St.  L.  R.  Co.  v.  Nix, 
137  ///.  \\\,21  N.  E.  Rep.  81. 

Where  a  spring  is  destroyed  by  a  railway, 
it  is  not  error,  in  the  trial  of  the  question  of 
damages  to  the  land,  to  allow  one  of  the 
company's  witnesses,  who  has  testified  to 
the  damage,  to  be  asked  on  cross-examina- 
tion how  much  damage  the  destruction  of  a 
spring  of  a  certain  capacity  would  be  to  the 
land.  Winklenians  v.  Des  Moines  N.  IV. 
R.  Co..  14  Avi.  &'  Eng.  R.  Cas.  186,  62  Iowa 
II,  17  yV.  ff^.  Rep.  82. 

Upon  the  question  of  the  value  of  prop- 
erty, real  or  personal,  and   the  amount  of 
damage  done  to  it,  parties  shown  to  be  ac- 
quainted with  the  value  or  damage  may,  in 
connection  with  the  facts,  state  their  opin- 
ions as  to  the  same.     Spriiigfielii  &>  S.  R. 
Cn.  V.  Cn/kins,  90  Jlfo.  538,  3  S.  IV.  Rep.  82. 
— QUDiKi)  AND  FOM.owKi)  IN  Nevada  & 
M.  R.  Co.  V.  De  Lissa,  103  Mo.  125. — Sim- 
mons V.  .SV.  Pai//  <&>•  C.  R.  Co. ,  1 8  Minn.  1 84 
(Cil.    168).— Foi.i.owF.n    IN  Coivill  7/.  St. 
Piuil  k  C.   R.  Co.,  19  Minn.  283  (Gil.  240) ; 
Lehmicke  v.  St.  Paul,  S.  &  T.  F.  R.  Co.,  19 
Minn.  464  (Gil.  406) ;  Curtis  v.  St.  Paul,  S. 
it  T.  F.  R.  Co..  20  Minn.   28   (Gil.   19).— 
Ihaiitardx.  Roston  <S-  N.   Y.   C.  R.  Co.,  12 
Gray  (Mass.)  407.     McReynolds  v.   Kansas 
City.  C.  &-  S.  R.  Co..  \io  Mo.  484,  19  S.  IV. 
Rep.  824.    Roc/tester  &^  S.  R.   Co.  v.  Riid- 
/n>i,t,r,   10  Ho-o.    Pr.   (/V.    F.)    289.— Di.sap- 
PROVF.i)  IN  Roberts  v.  New  York  El.  R.  Co., 
128  N.  Y.  455.     Rf.vikwki)  in  Blair  v.  Mil- 
waukee &  P.  du  C.   R.  Co.,  20  Wis.  262.— 
Beck  V.  Penmylvania,  P.  &*  B.  R.  Co.,  148 
Pa.  St.  271,  23  Atl.  Rep.  900.     Seattle  <S-  M. 
A'.  Co.  V.   Gilchrist,  4  Wash.   509,  30  Pac. 
Rtp.11%.  Snyder V.  Western  Union R.  Co.,2^ 
Wis.  60.— Following  Robbins  v.  Milwau- 
kee &  H.  R.  Co.,  6  Wis.  636.— Explained 
IN  Neilsonv.  Chicago,  M.  &  N.  W.  R.  Co.. 
14  Am.  &  Eng.  R.  Cas.  239,  58  Wis.  516. 
Followed  in  Esch  v.  Chicago.  M.  &  St.  P. 
R.  Co.,  36  Am.  &  Eng.  R.  Cas.  620,  72  Wis. 
229.  39  N.  W.  Rep.  129;  Parks  w.  Wisconsin 
C.  R.  Co.,  33  Wis.  413;  Hutchinson  v.  C'.ii- 
cago  &  N.  W.  R.  Co.,  37  Wis.  582.    Quo7  ed 
IN  Washburn  v.  Milwaukee  &  L.  W.  R.  Co., 
20  Am.  &  Eng.  R,  Cas.  225,  59  Wis.  364. 
8  D.  R.  D.— 17 


Reviewed  in  Small  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  50  Iowa  338.  Reviewed  and  ap- 
plied IN  Driver  v.  Western  Union  R.  Co.. 
32  Wis.  569. —  Wooster  v.  Sugar  River  Val- 
ley R.  Co.,  10  Am.  &•  Eng.  R.  Cas.  499,  57 
Wis.  311.  15  A^.  W.  Rep.  401. 

In  the  trial  of  an  appeal  from  an  award 
of  damages  the  court  permitted  plaintiiT,  as 
a  witness,  to  answer  the  question  :  "  How 
much  less  was  the  farm  worth  immediately 
after  the  railroad  went  through,  per  acre, 
than  it  was  before  ? "  //eltl,  error,  as  it 
involved  substantially  the  subject-matter 
the  jury  were  called  upon  to  determine. 
Chicago,  A'.  &•  IV.  R.  Co.  v.  Muller,47  Am. 
&>  Eng.  R.  Cas.  18S,  45  A'an.  85,  25  Pac. 
Rep.  210.— Following  Wichita  &  W.  R. 
Co.  V.  Kuhn,  38  Kan.  675. 

In  an  action  of  trespass  against  a  com- 
pany for  entering  upon  land  and  making  a 
cut  before  a  report  in  condemnation  pro- 
ceedings, it  is  proper  for  plaintiff  to  ask  a 
witness  acquainted  with  the  property  and 
the  cut :  "  Considering  the  property  as  you 
siiw  it  when  you  were  there,  with  the  cut 
through  it,  what,  in  your  opinion,  would  tlie 
market  value  of  the  property  be  lessened  at 
that  time  by  reason  of  the  cut,  as  it  was 
then,  supposing  the  defendant  had  gone  off 
and  abandoned  it  afterwards .' "  Lcder  v. 
Minneapolis  <S^  A'.  IV.  R.  Co.,  29  Minn.  256, 
13  A'.  W.  Rep.  31. 

A  witness  testifying  as  to  injury  inflicted 
on  a  tract  of  land  by  a  railroad  running 
through  it  may  give  his  opinion  as  to  the 
extent  to  which  the  land  next  to  the  road 
would  be  injured,  and  may  illustrate  such 
opinion  by  reference  to  a  map  in  evidence. 
St.  I.ouis,  O.  H.  &^  C.  R.  Co.  v.  Fowler,  1 1 3 
Mo.  458,  20  5".  W.  Rep.  1069. 

It  is  improper  to  inquire  of  such  witness 
on  cross-examination  whether  the  residue 
of  the  tract  was  worth  as  much  per  acre 
after  the  right  of  way  was  taken  out  as  it 
was  before,  since  such  question  permits  the 
witness  to  set  off  against  the  damages  any 
benefit  the  land  might,  in  common  with 
other  lands  in  the  vicinity,  receive  from  the 
construction  of  the  railroad.  St.  Louis,  O. 
H.  (S-  C.  R.  Co.  v.  Fowler,  113  Mo.  458,  20 
S.  W.  Rep.  1069. 

Where  a  car  is  run  against  a  horse,  fright- 
ening him  and  causing  him  to  run  awav. 
it  is  error  to  allow  witnesses  to  testify  tha* 
the  occurrence  will  reduce  the  market  value 
of  the  horse  fifty  per  cent,  though  he  may 
not  run  away  again  for  years.     Van  Wag- 
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oner  v.  New  York  Cement  Co.,  36  I/un  {N. 
Y.)  552.— Distinguishing  Filer  v.  New 
York  C.  R.  Co..  49  N,  Y.  42. 

The  question  "To  what  amount,  if  any,  is 
your  property  depreciated  in  marlcet  value 
by  reason  of  the  construction  and  operation 
of  the  defendant's  railroad,  taking  into  con- 
sideration the  physical  disturbances  to  said 
property  only,  if  any,  such  as  noise,  smoke, 
noxious  vapors,  and  vibrations,  and  exclud- 
ing from  your  consideration  all  damages 
and  inconveniences  sustained  in  common 
with  the  community  at  large  "  is  objection- 
able upon  the  ground  that  it  calls  for  the 
opinion  of  the  witness  upon  a  matter  in- 
volving a  mixed  question  of  law  and  fact. 
Gainesville,  H.  &-  W.  A'.  Co.  v.  Na/l,  44  Am. 
&*  Eng.  R.  Cas.  51,  78  Tex.  169,  14  S.  IV. 
Rep.  259. 

In  a  proceeding  to  condemn  land,  it  is 
competent  for  a  witness  to  testify  as  to  how 
much,  in  his  opinion,  land  lying  on  one  side 
of  the  railroad  will  be  diminished  in  value 
by  reason  of  the  drainage  being  obstructed, 
when  the  character  of  the  land  and  the 
direction  of  the  drainage  has  been  shown 
and  it  appears  from  the  evidence  that  the 
road  is  to  be  constructed  upon  a  grade 
which  will  naturally  obstruct  the  drainage. 
Seattle  &*  M.  R.  Co.  v.  Gilchrist,  4  Wash. 
509,  30  Pac.  Rep.  738. 

It  is  proper  to  permit  a  witness  for  a  rail- 
-  road  company  who  has  given  his  opinion 
of  the  efTect  of  the  railroad  on  the  market 
value  of  plaintiff's  land  to  be  cross-exam- 
ined as  to  the  effect  upon  such  value  of  the 
probability  or  possibility  that  horses  may 
be  frightened  or  fire  communicated  by  pass- 
ing locomotives  and  trains.  Wooster  v. 
St^ar  River  Valley  R.  Co.,  10  Am.  &*  Eng. 
R.  Gw.  499,  57  Wis.  311,  15  A'^.  W.  Rep.  401. 

125.  As  to  nicnsure  of  daiimgeH. 
— It  is  error  to  permit  a  witness  to  give  his 
opinion  as  to  the  measure  of  damages,  that 
being  matter  of  law.  Houston  <S-  T.  C.  R. 
Co.  V.  Burke,  9  Am.  &*  Eng.  R.  Cas.  59,  55 
Tex.  323,  ^oAm.  Rep.  808.— Followed  in 
Gregory  v.  New  York,  L.  E.  &  W.  R.  Co., 
55  Hun  303,  28  N.  Y.  S.  R.  726,  8  N.  Y. 
Supp.  525, 

120.  Means  of  knowledge.— Where 
witnesses  are  shown  to  possess  the  knowl- 
edge that  will  enable  them  to  form  a  proper 
judgment  as  to  the  value  of  land  over  which 
a  company  is  proceeding  to  condemn  a 
right  of  way.  their  opinion  as  to  how  the 
land  will  be  affected  by  taking  a  portion  of 


it  is  competent  evidence.  Rochester  &*  S.. 
R.  Co.  V.  Budlong,  6  How.  Pr.  (N.  Y.)  467. 

When  witnesses  are  called  to  give  their 
opinion  as  to  the  extent  to  which  a  tract  of 
land  is  injured  by  the  construction  and 
operation  of  a  railway  through  it,  they  may, 
as  bearing  on  the  weight  to  be  given  to 
such  opinion,  state  that  a  railway  mr-j. 
through  their  own  land.  Dallas,  P.  &*  S. 
E.  R.  Co.  V.  Day,  3  Tex,  Civ,  App.  353,  v. 
S.   W.  Rep.  538. 

127.  Ignorance  of  value  of  prop- 
erty.— Opinions  of  farmers  who  reside  in 
the  vicinity  of  a  particular  farm  and  who 
are  acquainted  therewith,  but  who  cannot 
testify  to  its  market  value  or  its  usable  or 
productive  value,  are  inadmissible  for  the 
purpose  of  showing  how  much  the  farm  is 
depreciated  in  value  by  the  appropriation 
of  a  right  of  way  for  a  railroad  across  it. 
Ottawa,  O.  C.  6-  C.  G.  R.  Co.  v.  Eis/ier,  42 
/^an.  675,  22  Pac.  Rep.  713.  —  Quoting 
Leroy  &  W.  R.  Co.  ».  Ross,  40  Kan.  598; 
Chicago,  K.  &  W.  R.  Co.  v.  Dill,  41  Kan. 
736,  21  Pac.  Rep.  778  ;  Kansas  City  &  S.  W. 
R.  Co.  V.  Eliret,  41  Kan.  22.  Reviewing 
Leavenworth,  T.  &  S.  W.  R.  Co.  v.  Paul,  28 
Kan.  816. 

Opinions  of  witnesses,  based  upon  a  mere 
knowledge  of  the  results  generally  follow- 
ing the  construction  and  operation  of  rail- 
ways, are  not  competent  evidence  in  a 
condemnation  proceeding.  ElizabethtoTvn 
&»  P.  R.  Co.  V.  Helm,  8  Bush.  (A>.)  681. 

In  an  action  for  damages  for  the  appro- 
priation of  a  right  of  way  through  farming 
land,  it  is  error  to  permit  a  witness  who 
said  he  did  not  know  the  market  value  of 
the  land  to  testify  that  the  land  was  dam- 
aged ten  dollars  per  acre  by  reason  of  the 
construction  of  the  road.  Chicago,  K.  &' 
W.  R.  Co.  V.  Stewart,  50  R'an.  33,  31  Par. 
/?<^.  668.— Reviewing  Chicago,  K.  &  W. 
R.  Co.  V.  Dill,  41  Kan.  736. 

A  witness  who  has  no  knowledge  of  the 
market  value  of  lands  in  the  neighborhood 
is  incompetent  to  testify  that  a  railroad  is  a 
"  disadvantage  to  the  market  value  "  of  the 
land.  Gorgas  v.  Philadelphia,  H.  &*  P.  R. 
Co.,  51  Am.  &•  Eng.  R.  Cas.  593,  144  Pa. 
St.  I,  22  Atl.  Rep.  715. 

A  witness  called  to  testify  as  to  damages 
to  lands  who  was  but  thirteen  years  of  age 
when  the  injuries  complained  of  were  com- 
mitted, and  was  then  without  definite  knowl- 
edge of  the  lands,  is  incompetent  to  testify 
as  to  the  extent  to  which  the  market  value 
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thereof  was  affected.    Gallagher  v.  Kent' 
merer,  144  Pa.  St.  509,  22  Ail.  Rep.  970. 

d.  Speed. 

1 28.  In  general.— The  rules  or  customs 
which  regulate  the  speed  of  railroad  trains, 
not  being  a  matter  of  common  Icnowledge, 
are  a  legitimate  subject  of  proof ;  hence  a 
witness  may  be  allowed  to  testify  what  was 
the  usual  speed  of  running  trains  on  a  spur- 
track  nearly  two  miles  long.  Kansas  City, 
M.  &•  B.  R.  Co.  V.  Webb,  97  Ala.  1 57,  11  So. 
Rep.  888. 

Where  the  question   of  the  speed   of  a 
train  is  involved,  opinions  of  witnesses  may 
be  received  as  to  that  fact.     Chicago,  B.  &• 
0.  A'.  Co.  V.  Jolinson,  8  Am.  iS~»  Eng.  /\'.  Cas. 
225,  103  ///.  512.    Pennsyh'ania  Co.  v.  Con- 
Ian,  6  Am.  &•  Eng.  R.  Cas.  243,  101   ///.  93. 
—Distinguished  IN  Chiciigo  &  A.  R.  Co.t/. 
Dillon.  32  Am.  &  Eng.  R.  Cas.  i,  123  III.  570. 
—EvansvilU'&'  T.  //.  R.  Co.  v.  Crist.  1 16  Intl. 
446,   19  A'.   E.  Rep.   310,  2   L.  R.  A.  450. 
Van  Horn  v.  Burlington.  C.  R.  &^  A'.  R. 
Co.,  7  Am.  &'  Eng.  R.  Cas.  591,  59  /(Ki>a  33, 
12  A'.  IV.  Rep.  752.  —Distinguished  in 
Boslwick  V.  Minneapolis  &  P.  R.  Co*.,  2  N. 
Dak.  440.— Pence  v.  Chicago,  R.  I.  &•  P.  R, 
Co.,  42  Am.  &>  Eng.  R.  Cas.  126,  79  Io7ua 
389, 44  A^.  W,  Rep.  686.    Thomas  v.  Chicago 
&•  G.  T.  R.  Co.,  86  Mich.  496,  49  A^.  W. 
Rep.  547.— Following  Detroit  &  M.  R. 
Co.  t/.  Van  Steinburg,  17  Mich.  104. —  Walsh 
v.  .Missouri  Pac.  R.  Co.,  102  Mo.  582,  14  S. 
IV.  Rep.  873.  155.  W.  Rep.  757.    Nutter  v. 
Boston  ^  M.  R.  Co.,  60  A^.  //.  483.     North- 
nip  V.  Ne70  VorJt,  O.  &•  W.  R.  Co.,  37  Hun 
(.V.  Y.)  295.— Applying  Salter  v.  Utica  & 
B.  R.  R.  Co..  59  N.  Y.  631.—  Ward  v.  Chi- 
cago, St.  P.,  M.  &*  O.  R.  Co.,  85  Wis.  601,  55 
X.  IV.  Rep.  771. 

.\  non-expert  witness  may  give  an  opinion 
as  to  the  speed  at  which  a  train  was  moving. 
Louisz'ill,;  A'.  A.Sr'C.  R.  Co.  v.  Hendricks, 
1:8  /;/,/.  462,  28  A^.  E.  Rep.  58.  Louisville, 
N.  A.  &*  C.  R.  Co.  v.  Jones,  28  Am.  <S-  Eng. 
R.  Cas.  170,  108  Ind.  551,  9  A^.  E.  Rep.  476. 
Detroit  <S-  M.  R.  Co.  v.  Van  Steinburg,  17 
Midi.  99.— Followed  in  Thomas  ?>.  Chi- 
cago &  G.  T.  R.  Co..  86  Mich.  496.— Chicago, 
B.  &'  Q.  a:  Co.  v.  Clar/t,  38  Am.  6-  Eng.  R. 
Cas.  192.  26  Neb.  645,  el  N.  W.  Rep.  703. 
Hoppe  V.  Chicago,  M.  'V*  St.  P.  R.  Co..  19 
Am.  &*  Eng.  R.  Cas.  7  ,  61  Wis.  357,  21  A'. 
IV.  Rep.  227.— DiSTi  •  auiSHiNG  Muster  v. 
Chicago.  M.  &  St.  P.  \.  Co.,  61  Wis.  325. 


Evidence  as  to  the  space  within  which  wit- 
nesses had  observed  certain  trains  stopped 
is  not  admissible  where  the  witnesses  are 
unable  to  state  the  speed  of  the  trains  at 
the  time  they  were  stopped.  Louisville  &» 
N.  R.  Co.  V.  Marriott,  (Ky.)  19  Am.  <S-  Eng. 
R.  Cas.  509. 

In  order  to  show  negligence  on  the  part 
of  a  company  in  running  a  train  at  too  great 
a  speed,  a  witness  was  called  who  hud  been 
traveling  on  trains  as  a  mail  agent  regularly 
for  two  years,  and  he  was  asked  :  "  At  what 
rate  of  speed  should  the  train  have  been 
running  to  stop  at  the  usual  stopping- 
place  ?  "  Held,  that  the  question  was  proper. 
To  constitute  an  expert  it  is  not  necessary 
that  one  should  be  connected  with  the 
management  of  the  train.  If  he  is  in  a 
position  to  witness  the  result  of  the  manage- 
ment, and  to  observe  the  eflect  when  the 
means  of  checking  the  train  are  applied,  he 
may  be  as  competent  to  express  an  opinion 
as  a  conductor  or  other  person  in  charge  of 
the  train.  Detroit  <S-  M.  R.  Co.  v.  Van 
Steinburg,  17  Mich.  99. 

It  is  not  error  to  allow  witnesses  to  com- 
pare the  speed  of  a  train  at  the  time  of  an 
accident  with  the  speed  of  the  same  train 
on  other  days.  Such  evidence  may  be 
worth  but  little,  but  it  is  competent  as  far 
as  it  goes.  Guggenheim  v.  L^he  Shore  &* 
M.  S.  R.  Co.,  32  Am.  &'  Eng.  R.  Cas.  89. 
66  Mich.  1 50,  9  West  Rep.  903,  33  A^.  W, 
Rep.  161. 

But  opinions  on  relative  speed,  without 
some  standard  of  rapidity,  are  of  no  value 
by  themselves.  Grand  Rapids  &-  I.  R.  Co. 
v.  Huntley,  38  Mich.  537. 

120.  OpiiiiouH  of  imsHeiif^crs.— The 
speed  of  trains  is  not  a  matter  for  scientific 
testimony,  but  it  cannot  be  shown  from  the 
opinions  of  passengers,  observing  only  from 
the  inside,  unless  their  experience  and  ob- 
servation is  such  as  to  make  their  judgment 
reliable.  Grand  Rapids  &•  I.  R.  Co.  v. 
Huntley,  38  Mich.  537. 

Though  it  is  likely  true  that  the  opinion 
of  a  person  on  a  train  should  not  ordinarily 
be  received  in  evidence  as  to  its  speed,  yet 
no  harm  can  arise  when  there  is  other  unex- 
ceptionable evidence  to  the  same  effect. 
Hoffman  v.  Metropolitan  St,  R.  Co.,  51  Afo, 
App.  273. 

130.  As  to  safety  of  a  given  rate. 
— In  an  action  by  a  brakeman  for  injury 
received  while  coupling  cars,  the  question 
whether  the  rate  of  speed  of  the  cars  was 
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dangerous  is  in  the  nature  of  a  conclusion 
to  be  drawn  from  the  facts  proven  and  sucii 
others  as  arc  in  the  common  knowledge  of 
ail  men,  and  it  is  the  duty  of  the  jury  to 
draw  that  conclusion  ;  and  while  the  opin- 
ions of  witnesses  who  are  qualified  by  their 
experience  to  express  an  opinion  on  the 
subject  are  competent  evidence,  they  are  not 
conclusive  upon  the  jury,  and  a  finding;  by 
the  jury  not  in  harmony  with  such  opin- 
ions cannot  be  set  aside  by  the  supreme 
court  as  bcin^  without  warrant  in  the  evi- 
dence. Henry  v.  Sioux  City  &»  P.  li.  Co., 
75  Iffioa  84,  39  N.  IV.  Rep.  193,— Distin- 
guishing Nichols  V.  Chicago,  R.  I.  Si.  P. 
R.  Co.,  69  Iowa  156. 

Wlierc  a  passenger  is  injured  in  a  wreck 
which  is  claimed  to  iiavi*  been  caused  by 
running  at  an  unusual  rate  of  speed,  and  a 
witness  for  the  passenger,  speaking  of  the 
rate  of  speed,  states  that  all  were  nervous 
and  apprehensive,  and  the  etiect  and  sensa- 
tions were  those  of  very  fast,  and  what 
seemed  to  him  a  very  reckless,  speed,  the 
testimony  is  not  objectionable  as  stating  the 
conclusion  of  the  witness  instead  of  facts. 
Galveston,  H.  &*  S.  A.  A'.  Co.  v.  Wesch,  ( Tex, 
Civ.  App.)  21  S.  IV.  Rep.  62. 

2.    VViuxt  Questions  Call  for  Expert  Tes- 
timony. 

131.  Ill  {feiieral.*— Plaintiffs  husband 
was  employed  in  car  works  and  was  caught 
in  a  rapidly  revolving  shaft  and  killed. 
There  was  evidence  tending  to  show  that 
the  danger  of  the  shaft  was  latent,  and  that 
the  deceased  did  not  see  it.  Held,  that  it 
was  proper  to  admit  the  evidence  of  experts 
that  such  a  shaft  was  dangerous.  Pull- 
man Palace  Car  Co.  v.  /iariins,  55  Fed. 
Rep.  932,  5  C.  C.  A.  326,  17  (/.  S.  App.  22; 
affirming  52  Fed.  Rep.  724. 

Whether  a  railroad  was  finished  at  a  cer- 
tain date  is  a  question  of  fact  involving 
science ;  it  is  not  a  mixed  question  of  law 
and  fact,  and  the  opinion  of  experts  is  ad- 
missible concerning  it.  Hilton  v.  Mason,  92 
Ind.  157. 

The  opinion  of  an  expert  is  incompetent 
as  to  the  value  of  the  reversion  of  land  over 
which  a  railroad  has  been  located.    Boston 

*  Expert  testimony,  see  note,  8  Am.  &  Eng. 
R.  Cas.  76. 

Eminent  domain.  Expert  evidence  as  to 
sales  of  adjoining  lands,  see  note,  51  Am.  ft 
Eng.  R.  Cas.  602. 


&»  IV.  R.  Corp.  v.  Old  Colony  <S-  F.  R.  R, 
Corp.,  3  Allen  (Mass.)  142. 

In  a  suit  to  recover  damages  for  the  neg* 
ligent  killing  of  a  child  live  years  of  age, 
the  testimony  of  witnesses  wlio  are  shown 
by  their  knowledge  or  experience  to  be 
qualified  to  express  an  opinion  upon  the  pe- 
cuniary value  to  its  parents  of  the  services 
and  assistance  of  such  a  child  from  the  age 
named  until  it  arrived  at  the  age  of  twenty- 
one  years,  over  and  above  the  cost  of  its 
care,  education,  maintenance,  and  support, 
is  admissible,  not  for  the  purpose  of  con- 
trolling, but  of  aiding,  the  jury  in  arriving 
at  a  just  conclusion.  Rajnowski  v.  Detroit, 
B.  C.  &*  A.  K.  Co.,  74  Mich.  20,  41  N.  IV. 
Rep.  847. 

Opinions  of  witnesses  possessing  peculiar 
skill  are  admissible  whenever  the  subject 
of  inquiry  is  such  that  inexperienced  per- 
sons are  unlikely  to  prove  capable  of  form- 
ing a  correct  judgment  upon  it  without  such 
assistance.  Coins  v.  Chicago,  R.  I.  &*  J'.  R. 
Co.,  47  A/o.  App.  173  ;  see  37  Mo.  App.  676. 
—Quoting  Davidson  v.  St.  Paul,  M.  «&  M. 
R.  Co.,  34  Minn.  51.  —  Hamilton  v.  Da 
Moines  Valley  R.  Co.,  36  Iowa  31.  Pepijiiniin 
V.  Metropolitan  St.  R.  Co.,  $0  Afo.  App.  602. 

Plaintill  was  injured  by  a  collision  between 
a  street  car  of  one  of  the  defendants  in 
which  she  was  a  passenger,  and  the  truck  of 
the  other  defendant,  the  collision  occurring 
while  the  car  was  crossing,  and  the  truck 
was  passing  along,  a  street.  A  witness  who 
had  driven  trucks  for  years  was  asked,  and 
permitted  to  answer  under  objection  and 
exception,  a  question  as  to  within  what 
time  and  space  a  loaded  truck  could  be 
stopped.  Held,  no  error;  the  court,  how- 
ever, stating  that  the  question  was  barely 
competent,  and  that  this  class  of  testimony 
was  not  to  be  encouraged.  OW'eil  v.  Pry 
Dock,  E.  B.  <&-  n.  R.  Co.,  52  Am.  Sm  Ftig.  A'. 
Cas.  573,  129  N.  Y.  125,  29  A'.  E.  Rep.  84,  4' 
A^.  V.  S.  R.  107;  affirming  vj  J.  6-  S.  123, 
36  A^.  Y.  S.  R.  934,  15  A'.  Y.  Supp.  84. 

The  opinions  of  witnesses  as  to  the  value 
of  land  taken  by  a  company,  or  as  to  the 
damage  done  to  it  by  the  location  and  con- 
struction of  the  road,  cannot  be  admitted 
merely  becai<«4e  such  witnesses  reside  near 
the  land,  and  are  acquainted  with  it  and 
the  manner  in  which  it  is  crossed  by  the 
railroad ;  but  to  render  the  opinions  of 
witnesses  admissible  upon  such  subjei:ts,  as 
well  as  upon  every  other,  the  witnesses 
must  be  shown  to  be  experts  and  therefore 
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to  possess  peculiar  qualifications  for  judg- 
ing of  the  matters  concerning  which  they 
swear.  Ihiffum  v.  New  York  6-  li.  R.  Co., 
4  />'.  /.  221. 

Tlie  same  rule  applies  also  to  the  exclu- 
sion, as  testimony,  of  the  opinions  of  wit- 
nesses who  are  not  experts  as  to  the  bene- 
lits  derived  to  the  land  of  the  claimant,  not 
taiten,  by  the  location  and  construction  of 
the  railroad,  when  such  benefits  are  at- 
tempted to  be  stc  off  against  the  damages 
chiinicfl  by  him.  Duffmn  v.  New  York  &• 
li.  R.  Co.,\  R.  I.i2\. 

Witnesses  who  know  the  position  and 
character  of  an  open  waterway  across  a 
track  arc  not  for  that  reason  competent  to 
stale  tlieir  opinion  as  to  the  danger  of  the 
place,  and  of  the  need  of  a  notice  to  one 
jHishing  a  handcar  over  it.  Couch  v.  Char- 
loll  i\  C.  C"  A.  R.  Co.,  28  Am.  &^  Eng.  R. 
Cas.  331,  22  So.  Car.  557. 

.A  traclc  was  constructed  at  a  public  cross- 
ing so  tiiat  sand  from  time  to  time  was 
washed  npon  the  track,  making  it  unsafe. 
Ilild,  that  it  was  competent  to  allow  expert 
witnesses  to  testify  that  the  road-crossing 
WIS  not  properly  constructed,  or  to  the 
readiness  with  which  the  sand  washed 
npiin  the  track  could  be  seen,  and  the 
cliaiices  of  stopping  tiie  engine  after  it  had 
i)icn  seen.  Si.  Louis,  A.  &^  T.  R.  Co.  v. 
Jolunlon,  78  Tex.  536,  15  .S'.  ]V.  Rep.  104. 
-  Toi  LOWED  IN  Ft.  Worth  &  D.  C.  R.  Co. 
V.  Wilson,  3  Tex.  Civ.  App.  583. 

The  presumption  that  a  company  was 
al)l<!  to  lurnisli  cars  for  transporting  live 
stock,  as  promised,  at  ;.  certain  time  and 
place,  can  be  overcome  on!yby  the  evidence 
of  lioinc  person  who  had  k'lowledgc  of  the 
general  resources  of  th  j  company  in  that 
lisped  at  the  time  in  question.  The  testi- 
mony of  a  station  agent  and  c>f  a  train  de- 
s;)aiclur  who  are  not  shown  to  have  any 
sucii  knowledge  is  prop;rIy  rejected.  Ayres 
V.  Chicago  iL^  A'.  IV.  R.  Co.,  40  Am.  &^ 
Kiig.  R.  Cas.  108,  75  IVis.  215,  43  N.' IF. 
R'/i.  r  122. 

i;Jli.  ExiM'otaiioy  of  life.*— In  an  ac- 
tion for  a  personal  injury,  it  is  competent 
to  prove  by  a  life-insurance  agent  the  life 
cxp.ctaiicy  of  a  man  of  plaintifT's  age,  under 
the  .\inerican  Tables  of  Mortality.  Greer 
v.  Louisville  &^  N.  R.  Co.,  (Ay.)  21  S.  //'. 
Re/).  649.  Galveston,  H.  &'  S.  A.  J\'.  Co.  v. 
Cooper,  2  Tex.  Civ.  App.  42,  20  S.   IV.  Rep. 

*  See  alsc  post,  148. 


990.— Not  FOLLOWING  Texas  Mexican  R. 
Co.  V.  Douglass,  69  Tex.  694. 

Such  evidence  is  admissible,  but  not  nec- 
essary. The  law  contemplates  that  the  jury 
shall  judge  of  this  upon  proof  being  made 
of  the  party's  age  and  physical  condition. 
Gu//,  C.  &•  S.  F.  R.  Co.  V.  Compton,  44  Am. 
<S-  Eng.  R.  Cas.  637,  75  Tex.  667,  13  S.  IV. 
Rep.  667. 

133.  Safety  of  applinnces.  —  The 
superintendent  of  a  railroad,  who  has  been 
employed  on  railroads  for  twenty  years  in 
various  capacities,  may  give  his  (jpinion  as 
an  expert  as  to  the  value  and  usefulness  of 
"whipping  straps,"  or  pendent  ropes,  as 
cautionary  signals  to  brakemen  when  a  train 
is  approaching  a  low  bridge  or  tunnel ;  but 
he  cannot  give  his  opinion  as  to  the  prudent 
management  of  the  road.  Louisville  &^  N. 
R.  Co.  V.  Hall,  39  Am.  G^  Eiig.  R.  Cas.  298, 
87  Ala.  708,  4  L.  R.  A.  710,  6  So.  Rep.  277. 

Witnesses  who  are  shown  to  have  suffi- 
cient knowledge  on  the  subject  may  testify, 
as  experts,  as  to  whether  the  drawheads 
used  on  defendant's  cars  at  the  time  of  the 
injury  received  by  plaintiff  were  such  as 
were  generally  used  on  well  rcgnlated  rail- 
roads. l\ichmoiiu  &^  I).  R.  Co.  \.  Jones,  92 
Ala.  218,  9.S'<7.  Aep.  276. 

The  opinion  of  an  expert  is  not  admissi- 
ble to  show  how  brakes  siiould  be  applied 
to  prevent  a  train  from  breaking  in  two,  as 
that  is  a  question  for  the  jury  to  determine 
from  all  the  facts  of  the  case.  Hums  v. 
Chicai;,'.  M.  ^^  St.  P.  R.  Co..  28  Am.  &^ 
Eng.  R.  Cas.  409,  69  fo^i'a  450,  30  A'.  IV. 
Rep.  25.— Distinguishing  Baldwin  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  50  Iowa  680;  Cin- 
cinnati &  Z.  R.  Co.  7'.  Smitii,  22  Ohio  St. 
246;  Hcllefontaine  &  I.  R.  Co.  zi.  Bailey,  11 
Ohio  St.  333. 

Wliere  a  witness  is  shown  to  be  an  expert 
antl  competent  to  express  an  opinion,  he 
may  give  his  opinion  as  to  the  character 
and  safety  of  a  switch  as  it  was  shown  to  be 
at  ttie  time  a  broken  rail  caused  the  de- 
railment of  an  engine.  Clafip  v.  Minne- 
apolis &>  St.  L.  R.  Co.,  36  Minn.  6,  29  A'.  JV. 
Rep.  340. 

The  questions  being  whether  plaintifT's 
foot  was  caught  by  a  splinter  on  tlie  inside 
of  a  track  or  rail,  and  as  to  whether  f'efend- 
ant  is  chargeable  with  negligence  therefor, 
danger  from  such  cause  not  being  self-evi- 
dent, it  is  competent  for  defendant  to  show 
by  experienced  witnesses  that  such  accidents 
have  been  unknown.    Doyle  v.  S/.  Paul,  M. 
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^>  .1/.  A".  Co..  41  /iw,  **  Ehj;.  A'.  Cis.  376,  42 
,1////;/.  79,  43  A',  IV.  Rep.  787.  —  DlsiiN- 
<;uisiiKi>  IN  Lake  Eric  &  \V.  R.  Co.f.  Mugg, 
132  liui.  168. 

A  witness  liaviMK  special  knowledge  on 
the  subject,  derived  (nun  experience  in  the 
business,  may  give  his  opinion  wliether  a 
particular  stal)U'  was  a  proper  and  suitable 
one  in  which  to  hiuse  horses.  Armslroiii^ 
V.  C'///<-.fv<'.  .'/.  >>  St.  /'.  A".  Co.,  45  Minn. 

85.  47.V.  "'•  />•'•/.  459- 

The  opinion  of  expcr'.T  as  to  whether 
a  ccrt:iin  avr.m^cmenr  of  machinery  was 
(lanKcioiis  caiini)i  be  received  in  evidence, 
where  the  facts  are  such  that,  when  placed 
before  a  jury  and  exi)laincd  to  them,  they 
are  as  competent  as  the  witnesses  to  form 
an  opinion  as  to  whether  or  not  it  was  safe. 
/•'nrfit'fxv.  .SV.  l\iiil  /'hnij.U'oils,\^  Minn. 
99,  50  X.  W.  A'ifi.  1026. 

VVlicre  i)rior  witnesses  have  described 
very  minutely  the  condition  in  which  they 
found  rails  and  the  road  immediately  after 
the  accident,  an  expert  who  has  had  years 
of  experience  in  building  roads  and  in  su- 
perintending them  may  give  his  opinion  as 
to  whether  the  rails  had  been  pn^perly  laid. 
Carpenter  v.  Central  Park,  X.  &*  E.  R.  R. 
Co.,  II  A('l>.  I'r.  N.  S.  {X.  J'.)  416,  4  Daiy 
550,  mem. 

Plaintiff's  intestate  was  killed  by  the 
giving  way  of  a  partition  in  a  coal  bin  in 
which  he  was  employed.  If  eld,  that  it  was 
error  to  admit  the  testimony  of  experts  as 
to  the  safety  of  the  bin.  J)avis  v.  AWf 
York,  L.  E.  (S-  W.  R.  Co.,  23  A^  1'.  5////, 
358,  69  Ilun  174.  52  A'.  V.  S.  R.  740.— 
Quoting  Van  Wycklen  7'.  Brooklyn,  118 
N.  Y.  424,  24  N.  E.  Rep.  179. 

Plaintiff  was  injured  while  operating  a 
crane  or  hoisting  apparatus  of  unusual  and 
peculiar  structure.  /lelil,  that  expert  evi- 
dence was  admissible  to  prove  that  it  was 
of  sufficient  capacity  and  repair  for  the  use 
intended.  Remis  v.  Central  I't.  R.  Co.,  25 
Am.  &>  Eng.  R.  Cas.  138,  58  I't.  636,  3  ////. 
Rep.  531. 

In  an  action  for  injuries  caused  by  a  turn- 
table used  on  a  street  railway,  a  witness 
shown  to  be  an  expert  may  testify  as  to  the 
kind  of  turntables  in  general  use,  as  to 
whether  the  turntable  in  question  was  one 
of  the  most  approved  turntables  in  use,  and 
as  to  defects  therein  and  how  they  could  be 
remedied.  Fitts  v.  Cream  City  R.  Co.,  15 
Am.  &'  Eng.  R.  Cas.  462.  59  Wis.  323,  18 
A',   rr.  Rep.  186. 


1 34.  Cattlc-gimrdH.— Where  a  witness 
is  shown  to  have  no  greater  knowledge 
about  railroads  and  cattle-guards  than  other 
ordinarily  intelligent  farmers  who  live  near 
tlie  track,  he  is  not  competent  to  testify  as 
i  n  expert  as  to  tl>e  sufTiciency  of  a  cattle* 
guard.  He  might  properly  be  permitted  to 
state  any  instances  he  had  observed  of 
cattle  crossing,  or  attempting  to  cross,  the 
guard  in  question  or  f)thers  like  it.  Lake 
Erie  &^  W.  R.  Co.  v.  ilelmericks,  38  ///. 
A  pp.  141. 

In  an  action  to  recover  for  horses  killed, 
the  opinion  of  an  expert  that  the  cc^nstnic- 
tion  of  a  catile-guard  under  tlie  track  at  the 
place  where  the  horses  entered  upon  it 
would  render  the  use  of  the  tracks  danger- 
ous is  inadmissible.  Chicago  cj»  A*.  /.  A'. 
Co.  V.  Moiiesitt,  1 24  I  mi.  212,  24  A'.  E.  Rep. 
986.  Pennsylvania  Co.  v.  Mitchell,  124  Ind. 
473,  24  X.  /'..  Rip.  1065.  'Poledo,  St.  I..  Sf* 
K.  C.  R.  Co.  V.  Jackson,  5  Ind.  App.  547,  32 
X.  E.  Rep.  793- 

Upon  the  question  of  whether  the  cattle- 
guards  were  proper  and  sufficient  to  com- 
plete the  inclosure  and  prevent  domestic 
animals  cross' .g  it,  the  opinions  of  wit- 
nesses are  not  admissible:  but  when  the 
facts  relating  to  the  construction  and  con- 
dition of  the  guards  are  shown,  the  jury  are 
capable  of  forming;  a  correct  judgment  re- 
garding their  sufficiency.  St.  Louis  £f  S. 
F.  R.  Co.  V.  Rits,  igAm.  «&-  Eng.  R.  Cas. 
611,  33  A'an.  404,  6  Par.  Rep.  533. 

The  question  whether  a  cattle-guard  was 
properly  constructed  is  not  one  calling  for 
the  opinion  of  an  expert.  When  the  manner 
of  its  construction  is  shown,  the  jury  can 
judge  of  its  fitness  for  use.  Swartout  v. 
AVic  York  C.  6^  //.  A'.  R.  Co.,  7  ////«  (/V. 
1'.)  57 1. 

1:15.  Vnliic  of  crops  at  diffcroiit 
8tat;oH  of  (Icvclopiiieiit.  —  If  a  witness 
qualifies  himself  as  an  expert,  his  opinion 
as  to  the  value  of  a  crop  at  a  particular 
stage  of  development  should  be  received. 
Cnl/,  C.  «&-  S.  F.  R.  Co.  v.  Simonton,  2  Tex. 
Civ.  App.  558,  22  S.  ir.  Rep.  285. 

i:)0.  Culvcrt!4,  HliiiecH,  and  cin- 
haiikniciitH. — A  non-expert  witness  can- 
not be  asked  whether  an  outlet  of  100 
feet  in  a  railway's  roadbed  is  sufficient  to 
carry  off  the  water  of  a  certain  stream  in 
time  of  ordinary  flood,  since  the  question 
calls  for  an  answer  requiring  the  special 
knowledge  and  skill  of  an  expert.  A'an- 
sas    City,  Ft.   S.  <S-  M.  R.   Co.  v.  Cook,  58 
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WW/.  *-  E^g.  R.  Cas.  654.  57  Ark.  387.  21 
S.  IV.  Rep.  1066. 

It  is  error  to  reject  the  testimony  of  an 
expert  ottered  by  defendant  to  show  that  it 
was  not  possible  for  defendant's  embank- 
niciii  to  back  water  over  plaintilT's  land, 
situated  at  the  distance  it  was  from  such 
L-mbankir -lit.  St.  Louis,  I.  M.  &*  .V.  R.  Co. 
V.  I.yina.  ,  57  Ark.  512,  22  S.  IV.  Rep.  170. 

Ttstim  Jiiy  tiiat  there  was  no  reason  why 
a  culvert  should  have  been  suspected  by  the 
coin|)aiiy's  servants,  and  that  there  was  no 
indication  of  daiiyer  requiriiif^  men  to 
watcii  it,  is  not  admissible,  it  not  appearing 
that  the  witnesses  were  experts  or  knew 
anythinji  of  railroad  embankments  or  cul- 
verts, althou^li  they  lived  in  the  neigh- 
borhcxjd,  and  had  stated  the  facts  and 
circumstances  of  the  rainf.ill  as  touching 
the  culvert  in  question.  Central  R.  &*  li. 
Co.  V.  AV«/,  84  (S,t.  351,  10  ,,S'.  i:.  Rep.  965. 

A  company  was  sued  for  constructing  a 
bridge  and  embankments  so  as  to  divert  the 
water  of  a  creek  from  its  course.  Defendant 
(idered  to  prove  by  an  expert  that  the 
abutments  of  the  bridge  were  properly  and 
skilfully  placed,  and  sufficient  to  discharge 
the  water  in  time  of  flood,  but  the  testimony 
was  excluded.  Held,  error.  Conhocton 
Stone  Road  Co.  v.  liuffalo,  N.  Y.  &*  E.  R. 
Co.,  3  //un  (A'.   V.)  523,  5  7'.  &•  C.  651. 

A  strong  wind  blew  the  waters  of  a  gulf 
out  of  their  usual  bounds  and  they  washed 
away  plaintiff's  building.  It  appeared  that 
the  land  for  a  considerable  distance  was 
level,  and  he  claimed  that  if  it  had  not  been 
for  an  embankment  erected  by  defendant 
company  the  waves  would  have  passed  on 
without  injuring  the  building.  A  witness 
for  defendant,  after  testifying  that  the  wind 
blew  at  the  rate  of  sixty  miles  an  hour,  was 
asked  :  "  With  a  wind  like  that,  what  would 
have  been  the  size  of  the  waves  in  that  im- 
mediate vicinity?"  It  appeared  tiiat  the 
witness  was  acquainted  with  the  locality  and 
had  been  a  seagoing  man  for  many  years. 
//</</,  that  his  opinion  called  for  was  admis- 
sible, ///rev  V.  Siihne  &*  E.  T.  R.  Co.,  76 
Tc.r.  63,  13. S".  H'.  Rep.  165.— Reviewed  in 
Sowles  V.  Moore,  65  Vt.  322. 

It  is  error  to  admit  the  testimony  of  non- 
experts as  to  the  necessity  for  the  erection 
of  more  culverts  and  sluices,  and  as  to  the 
character  and  location  of  the  same.  Ques- 
tions of  science  and  skill  should  be  eluci- 
dated by  witnesses  who,  by  their  educatior. 
-and  experience,  are  shown  to  be  competent 


to  judge  of  the  matter,    Internalicnal  &* 
G.  A\  R.  Co.  V.  Malont,  i   Tex.  App,  {Civ. 
Cas.)  92. 
i;i7.     Cuiiceriiinfr     state    of    tlie 

wontlier.  — Plaintiff  was  a  passenger  on 
defendant's  car  during  an  unprecedented 
snowstorm,  and  was  injured  by  a  collision. 
Defendant  claimed  that  the  collision  was 
unavoidable  on  account  of  the  state  of  the 
weather,  and  that  of  the  tracks  caused  by 
such  conditions.  The  employe  of  the 
United  States  signal  station  was  called  as  a 
witness  by  defendant,  and  testified  as  to  the 
temperature,  snowfall,  velocity  of  the 
wind,  and  other  circumstances  connected 
with  the  storm,  and  that  he  had  been  at  the 
station  for  sixteen  years.  He  was  then 
asked,  "  In  that  whole  sixteen  years  did  you 
ever  know  of  a  storm  involving  such  a  com- 
bination of  snow,  wind,  and  cold  together 
as  the  blizzard  ? "  and  further,  whether 
during  that  time  there  had  been  such  a 
disturbance  of  the  elements,  with  such  a 
combination  of  wind  and  snow.  The  sever- 
ity of  the  storm  seemed  to  be  conceded  at 
the  trial.  Held,  that  expert  testimony  was 
not  needed  to  convicethe  jury  of  the  sever- 
ity of  the  storm,  and  the  questions  were 
properly  refused.  Dlahola  v.  Manhattan  R. 
Co.,  29  N.  Y.  S.  R.  149,  8  A'.  Y.  Supp.  334, 
15  Daly  470;  affirmed  in  134  A'.  Y.  585, 
mem.,  45  A^.  Y.  S,  R.  934,  31  N.  E.  Rep. 
628,  mem. 

]i{8.  Danger  in  approaching  croMti- 
ing.  —  A  competent  expert  may  give  an 
opinion  as  to  the  distance  at  which  it  is 
safe  to  stop  before  going  upon  a  crossing. 
New  York,  C.  «S-  .SV.  L.  R.  Co.  v.  Grand 
Rapids  &•  I.  R.  Co.,  35  Am.  &'  Eng.  R.  Cas. 
283.  116  /nd.  60,  18  A^.  E.  Rep.  182.  x^lVest. 
Rep.  548. 

The  evidence  of  experts  as  to  the  custom 
of  railroads  in  maintaining  flagmen  at  cross- 
ings is  not  admissible  where  a  company  is 
charged  with  negligence  in  not  maintaining  a 
flagman  at  a  particular  place.  The  point  at 
issue  was  whether  the  company  exercised 
due  care,  which  would  depend  upon  the 
circumstances  at  the  particular  place  and 
not  upon  custom.  Bailey  v.  New  Haven  &* 
N.  Co.,  107  Afass.  496.— Quoting  Shaw  v. 
Boston  &  W.  R.  Co.,  8  Gray  (Mass.)  45. 
Referring  to  Bradley  v.  Boston  &  M.  R. 
Co.,  2  Cush.  (Mass.)  539. 

lilU.  QiieHtioHH  requiring  medical 
skill.  —  Plaintiff  ofTered  a  surgeon  as  an 
expert.    The  witness  had  examined  plain- 
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tifT's  injury,  but  had  been  consulted  by  plain- 
tifT  for  the  purpose  of  qualifying  him  as  a 
\viti)(!ss  and  not  for  treatment,  ami  in  stat- 
in); the  result  he  testified,  a^^ainst  defend- 
ant's objection,  to  actions  and  words  of 
I)l<-)intifT,  while  being  examined,  indicating 
l)ain.  /M'/.  that  the  evidence  was  inadmis- 
sible. Bill  defendant  afterwards  called  a 
sirgeon  who  had  examined  plaintiff,  and 
Ills  testimony  as  to  the  cliaracter  and  extent 
')f  the  injuries  agreed  essentially  with  that 
of  plaintilT's  surgeon.  J/i/t/,  that  the  error 
in  admitting  the  former  testimony  had  be- 
comt!  immaterial  as  not  injuriously  allccting 
defeiulant.  l)i\rri}[iiH  v.  Nnv  York  &*  N, 
A'.  A',  t'c,  23  Am.  &*  E)tj(.  A\  Cus.  418,  52 
('-'////.  285,  52  A>/i.  /iV/.  590.  Grand  Rapids 
;-  /.  A'.  Co.  V.  Huntley,  38  A/ich.  537. 

Ill  an  action  f(jr  personal  injuries  to  a 
p  issciiger.it  ispnjperto  reccivethe  opinions 
of  medical  experts  as  \.o  the  permanence 
and  probable  future  effect  of  the  injuries. 
Cut.iiiNt;/iiitn  v.  A'nv  York  C.  &^  //.  A'.  A*. 
Co.,  49  Ffd.  Rep.  439.— FoM.owKi)  rx  Reed 
V.  Pennsylvania  R.  Co.,  56  Fed.  Rep.  184. 
Keed  V.  Pennsylvania  A'.  Co.,  56  Fed  Hep. 
184.  —  FoM.owiNO  Cunningham  v.  New 
York  C.  &  H.  R.  R.  Co.,  49  Fed.  Rep.  439- 
—Johnson  v.  Uroadivay  &^  S.  A.  A".  Co.,  2 
.S/h'.  Sup.  Ct.  532.  6  N.  Y.  .Supp.  113,  25  A^. 
Y.  S.  A'.  162;  affirmed  in  125  A'.  )'.  702, 
mem.,  26  A^.  /i.  Rep.  752,  mem. 

Medical  testimony  as  to  the  possible  effect 
of  provoking  language  or  vexatious  circum- 
stances on  plaintifT's  health  is  inadmissible 
in  an  action  for  a  tort  to  which  these  are 
merely  incidental.  HuffordM.  Grand  Rapids 
&•  I,  R.  Co.,  18  Am.  ij^  Eui^.  R.  Cas.  336,  53 
Mie/i.  118.  18  A'.  IV.  Rep.  580.  -Disiin- 
lUiisiii'.i)  IN  Fell  7/.  Northern  i'ac.  R.  Co., 
44  Fed.  Rep.  248;  Philadelphia,  VV.  &  H.  R. 
Co.  V.  Rice,  26  Am.  &  Eng.  R.  Cas.  264,  64 
Md.  63. 

In  an  action  to  recover  damages  for  per- 
sonal injuries,  the  probability  that  the  injury 
will  cause  permanent  ill-health  may  be 
proved  by  experts.  Louisville,  N.  A.  i5-  C 
R.  Co.  V.  Fahiev,  23  Am.  ^  Eng.  R.  Cas. 
522.  104  Ind.  409,  3  N.  E.  Rep.  389,  .v  A^. 
E.  Rep.  908. 

Where  the  action  is  for  personal  injuries, 
EWid  it  is  in  issue  whether  plaintilT  had  fully 
recovered,  it  is  competent  to  ask  medical 
experts  whether  plaintilT  would  be  likely 
to  recover;  what  the  result  would  be  if  he 
did  not  fully  recover,  and  whether  a  certain 
disease  of    his  spine  was  curable.    Beck- 


with  V.    New    York  C.  R.  Co.,  64    Barb. 
(N.  Y,)  299. 

It  appeared  that  several  years  elapsed  be- 
tween the  time  of  an  injury  and  the  time  of 
a  trial  to  recover  damages  therefor.  The 
evidence  tended  to  show  that  the  injuries 
continued  to  the  time  of  trial.  Held,  that 
the  testimony  of  a  physician  as  to  plain- 
tifT's condition  four  months  after  the  injury 
was  admissible.  Dale  v.  Brooklyn  City.  11. 
r.  &•  p.  p.  R.  Co.,  I  Hun  (A-.  Y.)  146,  3  T. 
«3-  C.  686 ;  affirmed  in  60  A'.  Y.  638,  mem. 

Where  a  female  passenger  sues  for  being 
thrown  down  and  severely  injured  as  she  is 
leaving  a  car,  and  testifies  as  to  the  in- 
juries received,  it  is  then  proper  to  ask  a 
medical  expert  whether  the  precise  injury 
could  have  been  occasioned  by  the  fall. 
Afontj;omery  v.  Long  Island  R.  Co.,  29  A'.  1', 
S.  r'.  822,  8  N.  Y.  Supp.  811.  55  Hun.  611. 
;«<•«;.— Di.sriNGUisHiNO  Strohm  v.  New 
York,  L.  E.  &  W.  R.  Co.,  96  N.  Y.  305. 

In  an  action  for  personal  injuries,  a  phy- 
sician was  called  for  plaintilT  and  testified 
that  he  had  not  examined  plaintiff  for  some 
eleven  months  before  the  trial,  but  at  that 
time  he  found  the  injured  leg  one  inch 
shorter  than  the  other.  Held,  that  it  was 
not  ciiinpetent  for  him  to  state  from  that 
examination  and  his  professional  knowledge 
whether  the  limb  would  continue  to  shorten 
to  the  time  of  the  trial.  As  no  reason  was 
given  why  a  re-examination  could  not  be 
made,  evidence  should  have  been  given  as 
to  the  actual  state  of  the  limb  at  the  time 
of  the  trial.  Kummer  v.  Christopher  &^  T. 
St.  R.  Co.,  46  A^.  Y.  S.  A\  386,  20  .V.  Y. 
Supp.  116. 

In  an  action  against  a  street-car  company 
for  a  personal  injury  to  a  passenger,  a 
daughter  who  is  not  an  expert  is  not  com- 
petent to  testify  that  her  mother  snlleied  in 
her  head  and  in  her  stomach.  Lowfiard  &^ 
S.  St.  Pass.  R.  Co.  V.  C/iristian,  124  Pa.  St. 
114.  23  \V.  iV.  C.  273.  16  ////.  A'ep.  628,  46 
J'hila.  Leg.  Int.  210,  19  Pittsb.  L.  J.  (A'. 
S.)  404. 

140.  Questions  for  civil  (iiigiiieorN. 
—  In  an  action  against  a  railroad  for  not 
receiving  stone  for  a  bridge,  as  contracted, 
the  evidence  of  ixperts  may  be  introduced 
to  show  what  constitutes  a  bridge  and  its 
approaches,  and  whether  a  dyke  is  a  neces- 
sary part  thereof.  Union  Pac.  R.  Co.  v. 
Clapper,  131  d/.  S.  192,  App'x. 

The  question  whether  a  railroad  has  or 
has  not  been  properly  constructed  at  a  cer- 
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tain  place  for  the  purposes  for  which  it  is 
being  used  may  be  proper  for  the  opinion  of 
an  expert  witness.  Colorado  MiMiml  A', 
Co.  V.  O'/irien,  48  Am,  &*  /•:ni;.  A".  Cas.  235, 
16  Co/o.  219.  27  Piu:  Rep.  701. 

In  an  actiun  against  a  company  to  recover 
(laniane  to  crops  by  flooding  piaintifl's  upper 
lands  by  means  of  an  cmbanlvmeut  across 
a  watercourse,  defendant  called  an  expert 
witness  and  sought  to  show  by  him  that  the 
ovcrllow  was  the  result  of  natural  causes, 
and  not  uf  the  construction  of  the  embank- 
ment, which  testimony  the  court  refused  to 
admit.  Held,  error.  Ohio  ij^  M.  K,  Co,  v. 
IVcbh,  142  ///■  404.  32  A',  /i-  Ref>.  527.— 
yuoTlNC.  Foikes  V.  Chadd,  3  Dougi.  157; 
Grigsby  v.  Clear  Lake  Water  Works  Co.,  40 
Cal.  3(/).— Fol.l,<iWKl)  IN  Ohio  &  M.  R.  Co. 
V.  Sclimidt.  47  III.  App.  383. 

Wiicther  the  structure  of  a  railroad  is 
such  as  to  warrant  fast  travel  is  not  usually 
a  question  for  ordinary  witnesses,  iliitiui 
K.ipuh  &^  I,  R,  Co,  V.  HtiutUy,  38  Mich,  537. 

The  ctlect  uf  a  bridge  as  an  ubstrucliun 
of  a  river  may  be  a  subject  for  the  testi- 
mony of  experts ;  and  their  opinions  arc  not 
exclndcd  by  the  cpiestion  being  the  it^sue  to 
be  decided.    Gault  v.  Concord  R,  Co.,  63  A', 

//.  35'''. 

The  proper  place,  as  to  form  and  niatc- 
rials,  for  the  construction  of  a  railroad 
bridge  is  a  question  of  art,  upon  which  the 
opinions  of  experts  m^iy  be  received.  /{rtKi'H 
V.  Mohau'l,'  &>  //.  R.  Co.,  1  J  low,  .Ipp.  Cas. 

The  probable  cost  of  cum|>leting  a  con- 
tract for  the  construction  of  a  railroad  may 
be  satisfactorily  established  by  proof  of  value 
of  ilie  material,  labor,  and  skill  required. 
To  etfect  such  proof,  resort  can  be  had  to 
the  ()i)inion  and  judgment  of  nu;n  who  arc 
shown  to  have  information  and  experionce 
which  qualify  them  to  testify  as  to  such  nuii- 
tcrs.  U'lico  Tap  R.  Co.  v.  Shirley,  45  Tex. 
355.  13  •-'"'■  />>■  Rep.  233. 

141.  Questions  for  the  jury.— (;)  /;/ 
,i,v//fnj/.  When  the  question  to  be  deter- 
mined is  the  resultof  common  experience,  or 
is  to  be  inferred  from  particular  facts,  the 
inference  is  to  be  drawn  by  the  jury  and  not 
by  the  witness.  If  the  circumstances  out  of 
which  negligence  is  said  to  arise  have  been 
or  c.in  be  established  by  proof,  the  ultimate 
fact  of  negligence  is  to  be  inferred  by  the 
jury  and  cannot  be  established  by  the  opin- 
ions of  witnesses.  Sappenfield  v.  Main  Si, 
*•  A.  P.  R.  Co,,  91  Cal.  48,  27  Pac,  Rep,  590. 


Whether  the  straight  pin  which  fastened 
the  singletree  to  the  drawhead  of  a  horse- 
car  was  safe,  or  whether,  if  it  should  criue 
out,  it  would  be  unsafe,  are  questions  for 
the  jury  to  determine;  and  the  opinicin 
evidence  of  a  street-car  driver  that  from  liis 
experience  it  was  not  safe,  and  that  in 
case  it  should  come  out  the  chances  are  that 
the  horse  would  get  away,  is  incompetent. 
Sappenfield  v.  Main  St,  ^  A.  P.  R,  Co.,  91 
Cal.  4«,  27  Pac,  Rep.  590. 

A  pine  knot  caught  in  a  pilot,  causing 
the  engine  to  leave  the  track  and  kill  the 
fireman.  In  an  action  against  the  com- 
pany it  appeared  that  tlie  place  of  the  acci- 
dent was  one  whcic  the  road  passed  through 
tlie  mountains,  and  that  forest  fires  were 
raging  at  the  time,  causing  rocks,  logs,  and 
pieces  of  timber  to  roll  down  on  the  track. 
Held,  that  it  was  not  competent  for  a  rail 
road  engineer  who  was  acquainted  with  the 
track  to  testify  that  it  was  necessary  to  have 
track-walk'.-rs  at  the  place.  It  was  the  duty 
of  the  jury  to  determine  that  question. 
Denver,  S,  P.  &^  J',  R,  Co,  v.  Wilson,  12 
Colo.  20,  20  J'ac.  Rep.  340. 

Whether  it  be  practicable  for  a  person  of 
ordinary  activity,  if  he  is  careful,  to  descend 
without  injury  from  the  upper  deck  of  a 
car  while  it  is  passing  over  a  bridge  is  a 
question  to  be  determined  by  the  jury,  and 
not  to  be  referred  to  the  opiniuii  of  a  wit- 
ness, lialtiniore  «S^  Y.  Turnpike  Road  v. 
Leonhardt,  27  Am  «&>•  Eng,  R,  Cas,  194,  66 
Md.  70,  5  All.  Rep,  346. 

The  testimony  of  a  physician  who  has 
known  plaintitf  for  some  years  that,  in  his 
opinion,  she  is  "shamming  before  the  jury  " 
is  incompetent,  the  jury  being  as  well  qual- 
ified as  the  witness  to  give  an  opinion  on 
that  subject.  Cole  v.  Lake  Shufe  &^  M.  S, 
R,  Co..<js  Mich.  77,  54  A'.   11'.  AVp.  63S. 

Where  the  action  is  for  causing  the  death 
of  a  female  passenger  as  she  was  leaving  a 
train,  it  is  not  <:oinp(.'tent  to  ask  a  witness 
whether  the  train  stopped  an  ample  time  fur 
all  passengers,  including  ladies,  to  get  off, 
nor  whether  it  was  safer  tu  discbarge  the 
passengers  at  a  statiuti  or  before  reaching  it. 
These  are  questions  to  be  decided  by  the 
jury.  Keller  v.  AfW  York  C.  R.  Co.,  z  Abb. 
A  pp.  Dec.  (N.  Y.)  480,  24  How,  Pr,  172; 
ajfirmin^  17  Ilirw.  I'r,  102. 

In  an  action  to  recover  damages  for  the 
construction  of  a  ruad  on  an  embankment 
in  the  street  opposite  plaintiff's  premises,  it 
is  not  competent  to  ask  a  witness  what  has 
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been  the  effect  upon  plaintiff's  premises  of 
the  construction  of  the  embanlcment.  The 
jury  are  the  sole  judges  of  whether  it  dam- 
aged plaintiff.  Ranch  v.  New  York,  L.  &* 
II'.  A\  Co.,  17  N.  Y.  S.  K.  401,  2  A^.  Y. 
Sit />,•>.  108. 

( 2)  y//t'  question  of  negligence, — The  opin- 
ion of  witnesses  vj.Tered  as  experts  that 
<liiiniiyc  to  frei;j;Mt  was  occasioned  by  the 
nti>ligence  of  thi*  carrier  is  not  admissible. 
/•;,f.v/  Tenn.,  V.  &-  G.  R.  Co.  v.  Wright,  76 
CiiX.  532. 

In  ;'.ii  action  to  recover  for  a  personal  in- 
jury received  by  plaintilT  while  coupling 
cars,  the  opinions  of  witnesses  engaged  in 
the  same  business  are  inadmissible  upon  the 
question  whether  plaintiff  used  due  care  or 
artcd  imprudently,  as  no  questif)u  of  science, 
skill,  or  trad('  is  involvefl.  The  facts  only 
•.,1'ould  be  proved,  leaving  the  jury  to  deter- 
mine whelher  due  care  was  used.  Hopkins 
V.  huiianapolis  .'^  .S/.  L.  R.  Co.,  78  ///. 
32.— Disi  iNcuisiiKD  IN  Chicatjo  Ik  A.  R. 
Co.  7'.  Dillon,  32  Am.  &  Eng.  R.  Cas.  i,  123 
111.  570. 

Whether  an  engineer  was  acting  in  the 
line  of  his  duty  at  a  given  time  is  a  question 
to  be  determined  by  the  jury  from  the  facts, 
and  opinions  of  vvitnesscs  upon  a  supposa- 
ble  stHte  of  facts  are  not  admissible.  Grand 
Rapids  &*  /.  R,  Co.  v.  Ellison,  39  Am.  &* 
Eng.  R.  Cas.  480,  117  /«</.  234,  20  ^V.  E. 
Rep.  135- 

Where  one  of  the  issues  is  whether  the 
person  injui'-d  was  in  the  exercise  of  ordi- 
nary care,  and  there  were  eye-witnesses  as 
to  his  conduct  at  the  time  of  the  injury,  the 
opinions  of  experts  as  to  whether  he  was 
generally  a  careful  and  skilful  man  are  not 
competent  evidence.  Southern  Kan.  R.  Co, 
V.  l\o/>/>ins,  41  Am.  &^  Eng.  R.  Cas,  316,  43 
A'.i/,'.  145.  23  Pac.  Rep.  113. 

Ordinary  care  and  prudence  in  common 
en.ergoncies  is  not  a  question  for  experts ; 
and  uide^-s  there  is  a  conflict  of  testimony 
the  matter  may  often  betaken  from  the  jury 
as  one  of  universal  judgment.  Clinton  v. 
Root,  58  Afich.  182,  24  .V.  W.  Rep.  667. 

In  an  ordi..  iry  case,  whether  certain  acts 
were  negligence,  and  whether  due  care  re- 
quired certain  things  to  be  lone,  are  not 
matters  for  the  opinions  of  experts.  Man- 
tel V.  Chicixgo,  M.  (S-  .SV.  /'.  R.  Co.,  19  Am. 
<S*  En^.  R.  Cas.  362,  33  Minn.  62,  21  N.  W. 
Hep.  853. 

Tlie  question  whether  the  appearance  of 
machinery  would  suggest  to  a  prudent  man 


the  necessity  of  an  examination  is  not  one 
for  an  expert  witness,  but  is  for  the  jury  to 
determine.  Goodsell  v.  Taylor,  41  Minn. 
207.  42  A'.   \V.  Rep.  873. 

142.  HaiHUiiii;  live  stock.  —  Where 
an  uction  is  brought  against  a  company  for 
brcacli  of  contract  in  failing  to  furnish  cars 
for  the  shipment  of  cattle,  whereby  the 
owner  is  compelled  to  drive  them  a  consid- 
erable distance  to  anotiier  road,  a  person 
who  is  an  expert  in  handling  cattle  may 
testify  as  to  how  much  they  were  damaged 
by  being  so  driven.  Missour:  /\ic.R.  Co.v. 
Harmonson,  4  Tex.  App,  (Civ.  Cas.)  133,  16 
S.   W.  Rep.  539. 

Where  a  wittiess  is  shown  to  be  an  expert, 
it  is  competent  for  him  to  give  his  opinion 
as  to  the  loss  of  weight  that  cattle  would 
suffer  from  injury  received  in  a  wreck,  and 
also  as  to  the  amount  of  shrinkage  caused 
by  delay ;  and  such  opinions  may  be  given 
u|)on  a  hy|)<)thetical  case,  embracing  the 
circumstances  and  conditions  in  evidence. 
Ft.  Worth  &>  D.  C.  R.  Co.  v.  Great  house, 
49  Am.  &'  Eng.  R.  Cas.  157,  82  Tex.  104,  17 
S.  W.  Rep.  834. 

143.  Coii^'triictiuii  of  riilcM— Duty 
of  «mi»Ioy»'s.— It  is  not  matter  for  expert 
testimony  to  show  that  no  railroad  employe 
is  required  to  get  on  or  off  a  train  while  it  is 
in  motion  ;  that  neither  the  conductor  nor 
any  other  officer  can  require  an  employe  to 
get  on  or  off  a  moving  train,  and  that  if  such 
order  is  given,  the  employe  is  not  required 
to  obey  it.  Central  R.  Co.  v.  DeHray,  71 
Ga.  406. 

A  copy  of  the  rules  of  a  company  was 
admitted  in  evidence,  showing  what  wjis 
required  of  switchmen,  and  what  work  the 
deceased  switchman  was  required  to  do.  as 
well  as  the  means  at  his  hand  witli  which  it 
could  be  accomplished.  The  main  and  side 
tracks  and  their  distance  from  each  other, 
and  tlij  street  crossings  and  yards,  were  fully 
described,  and  other  material  facts  i^iven  in 
evidence.  Held,  no  error  to  refuse  the  tes- 
timony of  other  switchmen  that  in  their 
opinion  it  was  not  necessary  for  the  de- 
ceased to  have  been  where  he  was  when  he 
received  the  injury,  or  to  have  passed  along 
the  track,  and  that  there  was  space  enough 
to  perform  his  duties  properly  without  go- 
ing upon  such  track.  Ptnnsylvania  Co.  v. 
Conlan,   6   Am,  <S-  Eng.    R.    Cas.  243,  loi 

///.  93- 

The  inquiry  of  what  are  the  general 
duties  of  a  fireman  on  a  switch  engine,  in  a 
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certain  track  yard,  at  a  stated  time,  does 
not  relate  to  a  matter  which  is  the  subject 
of  expert  testimony  and  upon  which  an 
opinion  may  be  given,  but  is  a  question  of 
fact  wiiich  may  be  testified  to  by  any  witness 
having  personal  knowledge  thereof.  Mii- 
souri  Flic.  R.  Co.  v.  Maciuy,  22  Am.  &>  Eng, 
R.  Ciis.  306,  33  A'tt/t.  298,  6  Par.  Rfp.  291. 

In  an  action  against  a  company  to  re- 
cover for  injuries  caused  by  the  negligence 
of  uto-eniploye,  in  which  action  it  is  alleged 
in  the  petition  that  it  was  the  duty  of  the 
engineer  in  charge  of  a  switch  engine  to 
stop  it,  and  plaintiff,  the  injured  party, 
swears  on  the  trial  that  the  engineer  did  stop 
the  engine,  it  is  not  error  for  the  trial  court 
to  exclude  the  evidence  of  experts  that  it 
was  the  duty  of  the  engineer  to  stop  the  en- 
gine under  such  circumstances.  Weld  v. 
Missouri  Pac.  R.  Co.,  39  A'an.  63,  17  J'ac. 
R,p.  306. 

Whether  a  rule  of  a  company  for  the 
guidance  of  its  employes  in  the  operation  of 
trains  was  "  safe,  proper,  and  sufTicient " 
does  not  present  a  question  for  expert  tes- 
timony. A'ary  v.  New  York,  O.  &*  II',  R. 
Co.,  29  A'.  V.  S.  R.  630, 9  A',  y.  Supp.  1 53,  55 
////;/  612,  tiiftn. ;  affirmed  in  125  N.  Y.  759, 
iiu-m..  36  A'.  Y.  S.  R.  1010,  mem.,  27  A'.  E. 
Ri-p.  408,  mem. 

144.  Matters  of  com  moil  kiiowl- 
odgc— When  the  facts  from  which  negli- 
gence is  sought  to  be  inferred  are  within 
tlie  experience  of  all  men  of  common  edu- 
cation, the  jury  must  determine  the  ques- 
tion of  negligence  without  the  aid  of 
experts.  Shaftf  v.  Evans,  53  Cal.  32. — 
yiOTiNr,  New  England  Glass  Co.  v.  Lovell, 
7  Cush.  (Mass.)  321,— />«■  lierty  v.  Carolina 
C.  A'.  Co.,  100  A'.  Car.  310.  6  S.  E.  Rep.  723. 

The  testimony  of  experts  may  be  received 
on  (iiiestioiis  of  science,  trade,  or  skill,  and 
Hihers  of  a  like  kind,  but  not  upon  subjects 
of  ;^eneral  knowledge  which  are  understood 
l)y  men  in  general,  and  with  which  a  jury 
are  presumed  to  be  familiar.  Concord  k. 
Co.  V.  Creely,  23  A'.  //.  237.— AlM'KOVKD  IN 
StMttle .%  M.  K.  Co.  V.  Gilchrist,  4  Wash.  509. 

On  the  trial  of  an  action  to  recover  for  a 
personal  injury,  plaintiff  was  ar-ked  how 
long  he  was  confined  to  his  bed  on  account 
of  the  injury,  to  which  he  answered  :  "  From 
the  15th  of  May  to  about  the  first  of 
August."  He  was  also  asked  :  '  Have  you 
stillcred  any  pain  in  consequence  of  the 
ii'.iiiry  ?  "  which  was  answered  in  the  affirma- 
tive.    Plaintiff  and  others  testified  that  his 


arm  was  broken,  that  he  was  otherwise 
injured,  and  that  following  the  accident  he 
had  been  confined  to  his  bed.  He/d,  no 
error.  North  Chicago  St.  R.  Co.  v.  Cook, 
145  ///.  S5I,  33  N.  E.  Rep.  9S8. 

In  such  case,  whether  plaintiff  suffered 
pain  from  a  broken  arm  was  a  fact  that 
required  no  expert  skill  to  ascertain,  nor 
would  it  require  expert  knowledge  or  skill 
to  determine  the  fact  that  plaintiff  required 
help  to  put  on  his  coat,  or  that  in  conse- 
quence of  his  broken  arm  his  food  had  to 
be  cut  for  him.  It  was  competent  for  him 
to  testify  to  his  condition  resulting  from 
the  injury  and  the  effect  produced  by  it, 
even  though  he  was  aged  and  infirm  and  to 
some  extent  a  paralytic  at  the  time  of  the 
injury.  North  Chicago  St.  R.  Co.  v.  Cook, 
iVifll-  55'.  33  A'.  E.Rep.  958. 

Whether,  in  a  given  case,  a  sh.nded  object 
would  be  rendered  visible  by  a  certain  arti- 
f.cial  light  is  not  a  question  of  technical 
knowledge,  but  rather  a  matter  of  judg- 
ment based  upon  common  observation,  and 
is  not  a  proper  subject  for  expert  testimony. 
Ueane  v.  Keokuk  6-  D.  M.  R.  Co.,  45 
loji'a  246. 

Cutaneous  diseases  affecting  the  exposed 
parts  of  the  body,  and  paralysis,  are  not 
latent,  and  it  does  not  require  either  a 
description  of  synn'oms  or  the  skill  of  a 
physician  to  disCi  v  '•  iieir  existence.  Fox 
V.  Peninsular  IV.  L.  ir*  C.  Works,  92  Mich. 
243,  52  A'.   W.  Rep.  623. 

145.  MattnrH  not  cnlliiig^  for  scien- 
tific knowled|i;e.  —  When  tlie  injury 
relates  to  a  subject  which  does  not  require 
peculiar  habits  of  study  in  order  to  enable 
a  man  to  understand  it,  the  opinion  of 
skilled  witnesses  is  not  admissible.  Overby 
V.  Ch.sapeake  &>  O.  R.  Co.,  53  Am.  &*  Eng. 
R.  Cas.  417.  37  Jy-  y^-  524,  16  .S'.  E.  Rep. 
813.  lielair  v.  Chicago  &>  N.  W,  R.  Co.,  43 
/o7i!a  662.  14  Am,  Ry.  Rep.  575,  Kline  v. 
Kansas  City,  St.  J.  &-  C.  13.  R.  Co.,  50  Itm>a 
656.  Eisher  v.  Oregon  S.  L.  6-  U.  N.  R. 
Co.,  53  Am.  &*  Eng.  R.  Cas.  539,  22  Oreg. 
533.  30  /*'""•  /»"''/•  425.  '6  /-.  R-  A.  519. 

In  an  action  for  killing  stock,  evidence 
of  experts  as  to  the  sufficiency  of  a  barway 
and  bars  is  inadmissible.  This  question  is 
not  one  c'  ssicncc  nor  of  peculiar  or  edu- 
cated skill,  and  is  for  the  jury  to  determine. 
Enrighl  v.  San  Francisco  &»  S.J.  R,  Co,,  33 
Cal,  230.— yiroTKi)  IN  Baltimore  &  O.  R. 
Co.  J'.  Schultz,  22  Am.  &  i'lng.  R.  Cas.  579, 
43  Ohio  St.  270. 
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A  yardmaster  cannol  testify  us  an  expert 
as  to  the  manner  in  which  a  brakenian 
attempted  to  make  a  coupling,  tiie  brake- 
iiiati  liuving  been  injured  in  doinijso.on  the 
ground  tliat  expert  i;vidence  is  not  compe- 
tent upon  subjects  upor  which  a  jury  are  as 
well  able  to  judge  for  tlieinselves  as  is  the 
witness.  Seese  v.  Northtrn  I\u .  R,  Co.,  39 
I'lti.  /iV/.  487. -Distinguish  I  nm;  Propst  v. 
Georgia  I'ac.  K  Co.,  03  Ala.  jrS,  3  So.  Rep, 
764;  Louisville,  N.  A.  A  C.  K.  Co.  j'.  Fraw- 
ley,  no  liid.  18,  y  N.  E.  Rep.  594. 

Kxpert  evidence  of  blacksmiths  or  other 
workers  in  metal  is  not  indispensable  in 
order  to  show  that  the  "  spring  rail "  of  a 
switch,  the  breaking  of  which  caused  an 
accident,  was  or  appeared  to  be  sound  and 
made  of  (it  material.  The  jury  may  regard 
oilier  evidence  as  suthcient  to  vindicate  the 
company's  diligence.  Crawfi'rd  \i.  Georgia 
y... .  A'.  Co.,  86  Ca.  5.  12  5.  iC.  Rep.  176. 

Whether  a  thoroughfare  is  us'-d,  and  how 
used,  and  whether  worked  upon  by  public 
authorities  or  abandoned,  depends  upon 
certain  facts  only  and  not  on  the  O|)luions 
of  witnesses.  So,  also,  the  use  made  of  a 
street  l)y  a  railroad  company  is  an  existing 
fact,  while  the  use  that  ought  to  be  made  of 
it  is  a  mere  matter  of  opinion.  Witnesses 
not  experts  should  be  allowed  to  testify  only 
to  facts,  not  to  give  their  opinions,  and 
should  leave  the  jury  to  tlraw  conclusions 
from  the  facts.  P/llshurj^,  Ft.  11'.  &*  C.  K. 
Co.  V.  Reich,  101  ///.  157. 

To  determine  whether  a  train  is  a  regular 
passenger  train  is  ikjI  a  subji.'Ci  which  so 
far  partakes  of  the  nature  (jf  science  as  to 
recjuire  a  course  of  previous  habit  or  study 
in  order  to  the  attainment  of  a  ku(jwledge 
of  it.  Illinois  C.  R.  Co.  v.  /Wple,  143  ///. 
434.  33  A".  /•;.  R</>.  173- 

Where  an  employe  is  injured,  it  is  a  ques- 
tion for  the  jury  whether  he  was  able  to 
perform  ilie  duties  of  baggat'i-man  antl 
express  messenger,  and  the  opinions  of 
wunesses  wlxj  were  fanuliar  with  such 
duties  and  with  plaiutilT  are  not  admissi- 
ble. Moori-  V.  iliiciii^o,  /}.&■'  Q.  I\  Co.,  22 
yliii.  &*  Enj^.  R.  Cas.  T,^).  65  linvA  505,  54 
Am.  AV/,  26.  22  A^.  IV.  Rep.  650. 

Tile  Work  of  piling  lumber  does  not  iti 
any  proper  sense  involve  the  exorcise  of 
technical  knowledge  or  skill  ;  and  to  allow 
one  exi)erieiu:ed  in  such  work  to  testify 
how  he  would  have  piled  it  in  a  certain 
CISC,  or  how,  in  his  opinion,  it  ought  to 
1  ave   been   piled,  is  error  where  the   ma- 


terial question  is  whether  or  not  It  ws'f,  so 
negligently  piled  that  it  fell  upon  and  in- 
jiired  plaintiff.  Hald'vin  v.  .SV.  Louis,  K.  &* 
N.  R.  Co..  68  Imi'i  37,  25  A'.  J/'.  A'ep.  918. 

The  amount  of  the  professional  income 
of  a  deceased  dentist  is  to  be  ascertained 
by  the  testimony  of  witnesses  who  knew  his 
character  and  professional  reputation,  ns 
well  as  the  extent  of  his  practice  in  the 
place  where  he  lived  and  its  neighborhood, 
and  not  by  the  testimony  of  experts.  Statt 
V.  Cecil  County  Cont'rs,  54  Mil.  426. 

In  an  action  for  the  death  of  a  brakenian 
who  was,  by  the  breaking  of  a  hand-hold, 
thrown  under  the  cars  and  killed  while 
descending  a  ladder  on  a  moving  car,  the 
testimony  of  a  carpenter  that,  in  his  opin- 
ion, it  would  have  been  disclosed  by  reason- 
able  inspection  that  the  hand-hold  was  not 
tightly  fastened  to  the  top  of  the  car  was 
inadmissilde,  it  not  being  a  case  calling  for 
the  introduction  of  expert  evidence.  (7«/. 
riifi[e  v.  Missouri  Pac.  R.  Co.,<)\  Mo.  468, 13 
West.  Rep.  644,  7  S.   W.  Re  p.  476. 

In  an  action  for  the  destruction  of  grass 
through  tire  comniiinicated  by  an  engine, 
expert  evidence  is  not  admissible  to  prove 
that  such  a  fire  would  not  destroy  the  roots 
of  grass,  since  the  effect  of  the  (ire  on  the 
roots  of  the  grass  sued  (01  is  su'5C(^ptible  of 
direct  proof,  and  witnesses  may  tes'ify  in 
regard  thereto  directly  and  ex|)liciiiy  jind 
from  personal  examination.  Gixtts  v.  Clii- 
CiijiO  &^  yl.  R.  Co.,  44  Mo.  App.  488. 

What  hardpan  is,  and  whether  any  was 
found  in  excavating,  are  not  questions  re- 
lating to  a  matter  of  science,  art,  or  skill; 
and  it  is  not  necessary  that  a  witness  slvMild 
be  shown  to  be  qualillcd  as  ;in  expert  before 
he  can  be  interrogated  as  to  such  matter. 
Lunirr  v.  Host  on  &->  M.  R.  Co.,  34  .\'. 
If.  49S. 

The  opinions  of  witnesses  as  to  ihe  flif 
ference  between  the  value  of  proi)eitv, 
either  to  sell  or  rent,  estim.ited  with  ilie 
railroail  in  the  street  and  as  operalerl  bv  the 
company,  and  tlie  value  of  the  same  pppp- 
erty  witho'it  flic  railroad,  .ire  in.idmissiljle  in 
an  action  for  damages  to  tin;  prooerty,  the 
matter  not  calling  for  the  opjnrons  of  ex- 
perts. T/ioinpuin  v.  /'iiin\]/Tiinii  R.  Co  .  51 
A*.  /.  /..  42,  15.  ///.  R,p.  ;i33. 

A  witness  who  does  not  claim  to  be  an 
expert,  but  who  testifies  that  he  has  no- 
ticed the  manner  of  constructing  railro.ids, 
may  testify  as  to  the  usual  manner  of  liiv- 
ing  tracks.     This  is  a  matt^.r  open  to  the 
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observation  and  knowledge  of  any  one  who 
is  about  where  tracks  are  being  laid,  and  a 
witness  may  speak  to  the  extent  of  his  knowl- 
edj^e  without  violating  any  rule  of  evidence. 
Carpcntir  v.  Oiilral  Park,  N.  &^  E.  R.  R. 
Co..  II  ./M.  /v.  A'.  S.  (iV.  v.)  416.  4  ^<t(y 
330.  tneui. 

Ill  HI  action  for  injuries  to  a  brakeman, 
rr  ^eil  by  appliances  connected  with  a 
l)r.ike-ro(l  giving  way,  it  is  error  to  receive 
the  tesiinidny  of  witnesses  as  to  the  capac- 
ity of  a  brakeman  to  displace  the  brake-rod 
in  case  a  rortain  j)in  had  remained  in  it,  or 
whether  I  •  n.  ,1  pin  or  ring  could  be  lost 
out  on  the  road  between  certain  places  in 
the  absence  of  the  use  f)f  the  brake  and  in 
the  absence  of  any  accident.  Hiii.',y  v. 
Rovr-.  ''^  «■'-  O.  R.  Co..  55  //««  509.  29  /V. 
1'.  /,'.  ;  ..  8  A'.  )'.  .'<»/'/>.  780.  — DlHTlN- 
r.ui.->'M  .  V'osburgh  7'.  Lake  Shore  &  M.  S. 
R.  Co..  14  VVkiy.  Dig.  514.  QuoTiNc;  Hart 
V.  Hudson  River  Bridge  Co..  84  N.  Y.  '>o. 

Where  the  combustible  nature  of  land 
through  which  a  right  of  way  passes  has 
been  shown  in  evidence,  it  is  ^rror  to  alh)w 
a  witness  to  testify  that  in  hi .  opinion  there 
would  be  danger  of  the  land  igniting  in  dry 
wc.ntiier,  from  sparks  from  the  locomotive. 
(Scott  and  Dunbar,  JJ.,  dissenting.)  .S",v»///r 
&^  .V.  R.  Co.  V.  Gi/i/ir/s/,  4  Wash.  509.  30 
I'm:  Rr/>.  738. 

Where  a  company  is  authorized  to  take 
the  lands  delineated  on  the  deposited  plans, 
(vidont  0  may  be  admitted  to  prove  bound- 
aiii's  of  plots  beyond  those  shown  on  the 
(k'posited  plans,  for  the  ()urpose  of  deter- 
mining the  extent  of  the  "lands  deline- 
;itrd  "  ;  but  the  testimony  of  engineers  as 
experts  on  the  construction  of  the  {dans 
and  of  the  act  will  not  be  admitted.  Do7v- 
//«;■  V.  Poiifyp.'o/.  C.  (S-  A'.  A'.  Co.,  L.  R.  18 
/•V- 714.  43  /-y-  C/i.  761. 

3.  Qiialijicalions  aiiil  CompetiHcy  of 
Exptiti. 

140.  Til  gt'iiopal.— A  witness  shown  to 
be  11  resident  of  the  neighborhood,  and 
acqaainted  with  the  technical  terms  used  in 
the  construction  of  radroads,  may  testify 
that  the  term  "waste  ground  "  means  earth 
IT  other  material  excavated  from  the  bed 
of  the  road  and  deposited  on  the  ground 
adjoining.    Prather  v.  Ross,  17  /«</.  495. 

In  !in  action  against  a  coal  company  for 
injuries  caused  by  thv.  alleged  negligence  of 
its  engineer,  the  superintendent  of  the  com- 


pany was  properly  allowed  to  state  whether 
in  his  opinion  the  engineer  was  competent, 
without  previously  showing  hivnself  to  be 
an  expert.  Cottc/t  v.  Watson  Coal  Co.,  46 
/o7va  17.— Following  Frazier  v.  Pennsyl- 
vania R.  Co.,  38  Pa.  St.  104. 

Though  the  court  may,  in  its  discretion, 
allow  the  opposing  party  to  cross-',  camine 
an  expert  witness  as  to  his  Qualifications 
before  permitting  him  to  give  his  opinion, 
such  preliminary  cross-exar,iination  is  not 
a  matter  of  right.  Finch  v.  Chicago,  M.  &* 
St.  P.  R.  Co.,  46  Afinr..  250,  48  A'.  tV.  R*p. 
9!  5. —Following  Sarlc  v.  Arnold,  7  R.  I. 
582;  Ft.  Wayne  V.  Coombs,  107  Ind.  75. 

A  person  is  not  competent  to  testify  as  to 
the  length  of  time  in  which  a  train,  run- 
ning at  a  given  rate  of  speed,  can  be 
stopper!,  merely  from  the  fact  that  he  is 
employed  with  a  squad  of  section  hands 
in  repairing  the  track,  and  has  seen  trains 
stop  at  the  depot  of  the  company,  /go  v. 
Chicago  &^  ^l.  R.  Co.,  38  Mo,  Af>p.  377. — 
FoLLowiNC.Gourley  v.  St.  Louis  &  S.  F.  R. 
Co.,  35  Mo.  App.  87. 

The  qualifications  of  an  expert,  and 
whether  the  sid);ect  is  such  as  to  render  the 
opiniont  of  expi!\ts  admissible,  are  prelim- 
inary questions  lor  the  trial  court,  the 
decision  of  which  is  conclusive  unless  it 
appears  fr<jm  tlte  evidence  to  have  been 
erroneous  o,"  founded  on  error  of  law. 
Pt-iijaniin  v .  Metropolitan  St.  R.  Co.,  50  Mo. 
App.  602. 

A  witness  shown  not  to  have  ai\v  knowl- 
edge in  the  matter  of  the  construction  or 
operation  of  railroads  is  not  C()n,petent  to 
give  an  opinion  as  to  the  needs  of  a  com- 
pany in  respect  to  its  depot  or  other 
grounds.  Diitrichs  v.  Lincoln  Sr*  W  W. 
R.  Co..  13  ,\W>.  361,  13  /V.   ir.  R,p.  624. 

In  an  action  to  recover  damage  for  real 
estate  condemned  for  .1  right  of  way,  a  wit- 
ness who  testifies  that  he  resides  near  the 
land  condemned,  and  is  acquainted  with  the 
value  of  real  estate  in  that  vicinity  at  the 
time  of  the  condemnation,  is,  prim  a  facie,  a 
competent  witness  to  prove  the  amount  of 
damages  sustained  by  the  landowiicr. 
Northeastern  Neb.  R.  Co.  v.  Frasier,  36  Am. 
&>  Eng.  R.  Cas.  673,  25  Mel:  53,  40  A'.  tV. 
Rep.  609. 

An  ordinary  real  estate  agent  is  not  com- 
petent to  give  his  opinion  as  evidence  upon 
the  value  of  the  private  title  in  a  strip  of 
land  lyin^  in  a  public  highway  and  sepa- 
rated by  the  street  from  private  property. 
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Z<i/>^  V.  Um/ed  N.  J.  K.  &*  C.  Co.,  54 
X.J.  L.  576,25  Atl,  Kep.  409.— Qu()TiN(; 
Pennsylvania  &  P.  R.  Co.  v.  Root,  53  N.  J, 
I-.  253. 

Nor  upon  the  damages  which  should  be 
paid  to  the  owner  of  the  abutting  property 
on  tn;  condemnation  of  such  a  strip  for 
railroad  purposes.  Laing\.  United  N.  J,  R, 
<S-  C.  Co.,  54  N.J.  L.  576,  25  Atl.  Rep.  409. 

A  car  upon  defendant's  road,  in  which 
plaintiff's  testator  was  a  passenger,  was 
tlirown  from  tlic  track  in  consequence  of  a 
broken  rail,  and  he  was  injured.  In  an  ac- 
tion to  recover  damages,  the  question  was 
whether  the  rail  was  defective  or  had  been 
maliciously  cut  by  some  unknown  person. 
A  witness  called  by  defendant,  whc>  testi- 
fied tliat  during  a  period  of  twenty  years 
he  had  visited  "dozens  of  railroad  acci- 
dents," and  h;i  examined,  for  the  purpose 
of  reporting  tor  a  newspaper,  the  probable 
cause,  was  asked  whetlier  lie  had  arrived  at 
any  conclusion  as  to  the  cause  of  the  break- 
ing of  the  rail  in  question.  Held,  that  it 
did  not  appear  tliat  the  witness  was  quali- 
fied to  give  his  opinion  as  an  expert,  and 
ihat  the  evidence  was  properly  excluded. 
Hoyt  V.  LoH);  Island  R.  Co.,  57  N.   Y.  678. 

Tlie  competency  of  an  expert  is  usually 
1  roved  by  himself,  and  the  opinion  of  an- 
oi'ier  witness  that  he  does  not  know  any- 
thing about  kindred  subjects  is  incompe- 
tent. Carley  v.  New  York,  O.  6-  W.  R. 
Co„\h  N.  Y.  S.  R.  307,  I  N.  Y.  Supp.  63, 
48  Hun  619,  metn. 

147.  Kiiowledf^e  gained  from 
Hcieiitiflc  liookH.  — A  scientific  expert 
may  testify  in  respect  to  the  character  of 
cuts,  embankments,  slopes,  etc.,  though  his 
information  is  mostly  derived  from  books. 
Critiral  R.  Co.  v.  Mitchell,  i  Am.  »S-»  Eng. 
R,  Cas.  145,  63  Ga.  173. 

Where  a  person  has  been  educated  in  a 
particular  profession— as  a  physician,  sur- 
geon, or  veterinarian  —  he  is  presumed  to 
understand  thoroughly  the  questions  per- 
taining to  his  profession  ;  but  a  pet  son  not 
a  member  of  tJKJse  professions,  who  has 
read  extensively  from  hooks  and  heard  the 
testimony  of  experts  in  court  in  regard  to 
the  diseases  of  men  or  cattle,  is  not  consid- 
ered an  expert  concerning  the  same.  Mis- 
souri Pac.  R.  Co.  V.  Finley,  38  Kan.  550,  16 
Pac.  Rep.  951. 

Evidence  as  to  the  statements  of  medical 
books  or  authors  is  inadmissible;  but  its  ad- 
mission may  not  work  a  reversal  where  both 


parties  introduced  and  had  the  benefit  of  it, 
and  the  question  of  its  competency  was  not 
raised  in  the  trial  court  by  proper  and 
specific  objections.  Kreuziger  v.  Chicago 
A-  A^.  W.  R.  Co.,  73  IVis.  158,40  A',  ir. 
Rep.  657. 

148.  Ah  to  expcctniicy  of  life.*— 
One  who  is  acquainted  with  the  business 
of  life  insurance  is  competent  to  give  evi- 
dence as  to  the  probable  duration  of  lives 
and  the  present  value  of  annuities.  Rmvliy 
v.  London  6-  A'.  \V.  R.  Co.,  42  /../.  E.v.  153, 
L.  R.  8  i:.v.  221,  21  ;/'.  A'.  869.  29  /,.  7".  180. 
— FOM.OWKI)  AND  KXi'I.AINEO  IN  Phillips 
V.  London  &  S.  W.  R.  Co.,  27  W.  R.  797, 
L.  R.  4  g.  B.  D.  406.  40  L.  T.  813. 

But  an  experience  of  six  months  as  a<;ent 
of  a  lift  insurance  company  will  not  qualify 
a  witness  to  testify  as  in  expert  as  to  an  ex- 
pectation of  life  at  ;'.  certain  age.  Donald' 
son  V.  Mississippi  ^  M.  R.  Co.,  18  /owa  2S0. 

14f>.  Knowledge  from  cxpcrit>nco 
in  biiHiiiesM.— In  an  action  against  a  com- 
pany for  erecting  and  maintaining  a  bridge 
and  embankment  so  as  to  cause  the  over- 
flow of  land,  a  witness  was  called  who  was 
not  an  expert,  but  who  had  had  special 
opportunities  for  observation  in  such  cases, 
//eld,  that  whether  he  showed  himself  suf- 
ficiently well  informed  by  such  special 
observation, and  knowledge  to  be  permitted 
to  express  his  opinion  was  a  question  for 
the  trial  court,  and  its  decision  will  not  be 
reversed  unless  unquestionably  erroneous. 
St.  Louis  (^  S.  F.  R.  Co.  v.  Bradley,  54  Fed. 
Rep.  630.  2  U.  S.  App.  637.  4  C.  C.  A.  528.- 
FoLLOWiNG  Montana  R.  Co.  v.  Warren, 
137  U.  S.  348,  II  Sup.  Ct.  Rep.  96. 

In  such  case  there  is  no  error  in  holding 
the  witness  qualified  as  a  practical  expert 
as  to  the  effect  of  a  bridge  and  embank- 
ment in  causing  overflows  when  he  has  loiii,' 
resided  on  the  land  in  question,  and  has 
experienced  .ind  observed  several  overflows 
before  and  after  their  erection.  St.  Louis 
(S-  S.  F.  R.  Co.  V.  Ihadley,  54  Fed.  Rep.  ^130, 
2  U.  S.  App.  637,  4  C".  C.  A.  528.— Al'l'l.viNii 
Montana  R.  Co.  v.  Warren,  137  U.  S.  348, 
II  Sup.  Ct.  Rep.  96.  QuoTlNCJ  Connectinit 
Mut.  L.  Ins.  Co.  z/.  Lathrop,  in  U.  S.  612, 
4  Sup.  Ct.  Rep.  533, 

A  witness  who  has  shipped  fruit  to  New 
York  for  fifteen  or  twenty  years,  and  has  re- 
ceived from  dealers  in  that  city  daily  quo- 
tations by  telegrams  and  circulars,  as  well 

*  See  also  aN//,  132. 
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as  accounts  of  sales  of  fruit  which  he 
shipped,  may  testify,  from  returns  of  sales 
of  fruit  shipped  by  himself  at  a  certain  time, 
as  to  the  market  value  of  such  fruit  in  New 
Yoric  at  that  time.  Central  li.  6-  B.  Co.  v. 
Sk,lli,\  86  Ga.  686,  \2  S.  E.  Kefi.  1017. 

So  the  testimony  of  one  who  was  a  resi- 
(Iciii  of  New  York  and  a  dealer  in  fruit,  and 
wlio  sold  ilic  fniit  in  question,  is  admissible. 
Ciilra!  a'.  &*  H.  Co.  v.  Skellie,  86  Ga.  686,  1 2 
.S'.  A".  AV/.  1017. 

I'ersons  experienced  as  contractors  in 
riiilroad  building  are  experts,  and  may  tes- 
tify that,  but  for  delays  caused  by  the  com- 
pany and  its  engineers,  the  work  contracted 
for  rould  have  been  completed  within  the 
time  fixed  in  the  contract.  Louisville.  E. 
(S*  .SV.  /..  /\'.  Co.  V.  Donnegan,  34  Am.  &•  Eng. 
li.  Cm.  116,  III  /ml.  179,  9  I'^-st.  Rep.  641, 
M  A'.  E.  l\ep.  153. 

A  person  not  connected  with  the  manage- 
ment of  a  train,  nor  having  such  experience 
in  running  trains  and  in  checking  their 
speed  as  entitles  him  to  speak  as  an  expert, 
is  not  a  competent  witness  to  answer  the 
question  "  How  long  does  it  take  to  stop  a 
train?"  Manhattan,  A.  &*  B.  R.  Co.  v. 
Sti-wort,  13  Atn.  &*  Eng.  R-  Cas.  503,  30 
A'lin.  226,  2  /W.  Rep.  151. 

A  person  who  has  testified  that  he  is  fifty 
years  of  age,  that  he  has  followed  farming 
all  his  life,  that  he  has  had  experience  in 
growing  fruit  trees,  that  he  has  put  out  in 
his  lifetime  three  or  fourditlerent  orchards, 
tiiat  he  knew  at  the  time  of  the  construc- 
tion of  a  railroad  through  certain  premises 
that  there  was  "  quite  a  nice  little  orchard 
there,"  that  he  had  been  over  the  premises 
very  frequently,  that  he  lived  only  two 
miles  from  them,  and  that  while  he  could 
not  say  he  knew  the  particular  trees  taken, 
he  knew  what  fruit  trees  planted  in  such  an 
orchard  were  reasonably  worth  at  the  time 
of  the  construction  of  the  road,  is  compe- 
tent to  give  his  opinion  of  the  value  of  fruit 
trees  two,  three,  and  five  years  old  which 
were  growing  in  an  orchard  on  the  prem- 
ises, but  V  ?re  taken  or  destroyed  by  a  com- 
piinv  in  constructing  its  road.  Chicago,  K. 
f"  W.  A'.  Co.  V.  Mouriquand,  ifi,  Kan.  170, 
25  n,ic  Rep.  567.  Latham  v.  Brown,  48 
Ran.  !</),  29  Pac.  Rep.  400. 

In  a  condemnation  proceeding  it  was 
claimed  that  the  construction  of  the  road 
interfered  with  the  natural  drainage  of  the 
land  not  taken  ;  that  the  ditches  would  not 
carry  olf  the  water,  and  a  portion  of  the 


land  would  be  overflowed  and  injured.  A 
witness  who  was  acquainted  with  the  land 
and  had  seen  the  road  and  ditches  since 
they  were  made,  but  who  had  not  measured 
the  capacity  of  the  ditches  and  had  not 
seen  an  overflow  of  the  land,  and  where,  in 
fact,  there  had  been  none  since  the  con- 
struction of  the  road,  was  asked,  and  al- 
lowed to  answer,  what  proportion  of  the 
plaintifT's  land  was  subject  to  overflow  from 
the  ditches.  Held,  that  as  the  witness  was 
not  a  surveyor  or  civil  engineer,  and  had  no 
special  skill  that  would  enable  h^m  to  take 
levels  or  make  calculations  as  to  the  quan- 
tity of  water  which  would  accumulate  and 
could  be  discharged  through  the  ditches,  or 
to  make  measurements  and  calculations  as 
to  the  extent  of  lat^d  that  would  be  affected 
if  there  was  an  overflow  of  the  ditches,  he 
was  not  competent  to  give  an  opinion  upon 
the  subject,  and  his  testimony  should  have 
been  excluded.  Chicago,  K.  iS-*  W.  R.  Co, 
V.  Donelson,  45  Kan.  189,  25  Pac.  Rep.  584. 

A  farmer  engaged  for  years  in  raising, 
buying,  and  selling  cattle,  during  which 
time  he  has  handled  blooded  and  other 
stock,  is  qualified  to  testify  as  an  expert  to 
the  value  of  such  stock.  Missouri  Pac.  R. 
Co.  V.  Shumaker,  46  Kan.  769,  27  Pac, 
Rep.  126. 

A  witness  who  has  been  for  ten  years 
secretary  of  an  insurance  company,  and,  as 
such,  has  been  in  the  practice  of  examining 
buildings  with  reference  to  the  insurance 
thereof,  and  who  has  also,  as  county  com- 
missioner, frequently  estimated  damages 
caused  to  estates  by  the  laying  out  of  high- 
ways and  railroads,  may,  on  a  hearing  be- 
fore a  jury  empanelled  to  appraise  damages 
sustained  by  a  party  by  the  laying  out  of  a 
railroad  over  his  land  and  near  to  his  build- 
ings, give  his  opinion  that  the  passage  <jf 
locomotive  engines  withiti  100  feet  of  a 
building  would  diminisli  the  rent  and  in- 
crease the  rate  of  insurance  thereof  against 
(ires.  Webber  v.  Eastern  R.  Co.,  2  Mete. 
(Mass.)  147.— yuoTKU  IN  Hughes?'.  Prov- 
idence &VV.  R. Co.,2  R.  1.  508.  Rkvikwid 
IN  Small  V.  Chicago,  R.  I.  &  P.  R.  Co.,  50 
Iowa  338. 

A  station  iigcnt  who  receives  and  ships 
all  goods  at  his  station  is  competent  to  give 
his  opinion  as  to  whether  it  would  interfere 
with  shipping  at  that  point  to  maintain  a 
fence  along  the  tracks  on  ground  contig- 
uous to  the  depot.  Robinson  v.  .">"/.  Louis. 
/.  M.  &*  S.  R.  Co.,  a  I  Mo.  App.  141, 
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A  currier  was  sued  for  the  loss  of  certain 
cloth  intended  to  be  manufactured  into 
clothing.  A  witness  was  culled  who  was  in 
the  clothintj  business  and  engaged  in  the 
manufacture  of  clothing,  and  who  knew 
what  the  cloth  and  other  materials  cost,  and 
what  it  would  cost  to  make  them  up,  und 
wiiat  the  clothc!-  .vould  have  sold  for. 
//^/(/,  that  this  vas  sulhcicnt  to  enable  him 
to  give  testimony  as  to  the  value  of  the  arti- 
cles lost.     Jlrowning  v.  Loh/;  Island  K,  Co., 

2  /)<ii)'(X.  r.)  117. 

Persons  who  have  acquired  a  knowledge 
of  the  breeds  of  horses  from  raising  and 
dealing  in  them  are  competent  to  testify  on 
the  subject.  Harris  v.  Panama  h'.  Co.,  \J. 
&^  S.  (A'.  1'.)  373,  5  liosw.  312;  ajjinntd  in 
5S  A^.   Y.  660,  mem. 

A  witness  who  has  been  several  years  in 
the  business  of  raising  and  selling  horses, 
wild  has  on  liand  over  200  horses  and  as 
maiiy  ci;lts,  and  who  has  dealt  in  horses  of 
u  particular  variety,  may  testify  to  the  breed 
of  a  horse  of  that  variety.  Harris  v.  Pan- 
ama A'.  Co.,  4  y.  "^  .'>".  (A^.  v.)  373,  5  liosw, 
_,.2;  ajjirmed  in  58  A'.   Y,  660,  nivin. 

The  groom  of  a  horse,  who  lias  hail  ex- 
perience while  in  the  service  of  men  engaged 
in  ilie  business  of  buying  and  selling  horses 
and  while  livitig  with  profi-ssional  farmers, 
may  testify  as  to  the  breed  of  a  horse. 
Harris  v.  Panama  K.  Co.,  4  /.  d^  6'.  (A'. 
^'•)  373.  5  ^'<'*'''-  3' 2;  aj/irnifd  in  58  A'.  J'. 
660,  mem. 

I'ersons  who  own  similar  property  in  tlie 
vicinity  of  plaintiff's  property,  and  expeus 
wlio  have  dealt  in  the  same  kind  of  projierty, 
are  competent  witnesses.  Myers  v.  Sihnyl- 
kill  liiver  E.  .V.  A'.  Co.,  19  Phihi.  {I'a.)  468. 

A  farmer  may,  as  an  expert,  give  his  esti- 
mate of  the  value  as  farm  land  of  realty 
which  has  been  condemned  to  a  public  use, 
but  his  opinion  generally  of  the  value  of 
such  realty  is  ii  ulmissible,  since  the  market 
value  of  a  farm  may  be  much  greater  than 
its  agricultural  value.  liroivn  v.  Providence 
^5.  A'.  Co.,  12  A'.  /.  238. 

In  a  suit  to  recover  the  value  of  second- 
hand clothing,  it  is  not  errc  .0  exclude  the 
testimony  of  a  witness  as  to  the  relative 
value  of  new  and  second-hand  goods  when 
the  witness  states  that  he  is  a  dealer  in 
new  goods  only,  and  has  no  knowledge  as 
an  expert  as  to  the  value  of  second-hand 
clothing.  International  Sr*  G.  N.  K.  Co.  v. 
Nicholson,  21  Am,  &*  Eng.  R,  Cos.  122,  61 
Tex.  5  so. 


In  such  a  suit  a  question  asked  a  witness  as 
to  "  what  per  cent,  was  lost  on  goods  by  being 
used,  or  the  value  of  second-hand  goods," 
is  properly  excluded  as  too  general.  In- 
ternational &*  G.  JV.  A*.  Co.  V.  Nicholton,  21 
Am.  &*  Eng.  R.  Cas.  122,  61  Tex.  550. 

In  an  action  to  recover  damages  for  in- 
juries to  an  animal,  witnesses  who  have  had 
much  experience  in  the  business  for  which 
such  animals  are  used  arc  competent  to 
testify  as  to  its  value.  Textxs  &*  P.  A\  Co. 
V.  I'irt^inia  A*.  L.  &^  C.  Co.,  (Tex.)  35  Am. 
C-^  Eng.  A".  Cas.  loi.J  S.  II '.  Rep,  341. 

A  witness  who  has  had  twenty  years'  ex- 
perience in  the  construction  of  railways  is 
properly  permitted,  after  stating  the  man- 
ner in  which  a  culvert  was  constructed,  to 
state  that  the  construction  was  not  proper. 
Ilonner  v.  Mayjield,  82  Tex.  234,  18  S.  W. 
Rep.  305. 

In  order  to  testify  as  an  expert,  a  whness 
must  have  special  knoivledge  and  skill  in 
the  particular  calling  to  which  the  inquiry 
relates.  One  who  is  a  lawyer  by  profession 
is  not  qualified  as  an  cxjjcrt  to  testify  as  to 
the  rale  of  speed  at  which  a  particular  train 
could  be  run  with  safety  by  reason  of  the 
fact  that  while  employed  as  a  claim  agent 
by  a  company  he  has  casually  acquired  some 
knowledge  of  engines  and  of  their  opcra- 
tioi..  /•■/.  U'orlli  il'T'  D.  C.  R.  Co.  v.  Tliomp- 
son,  2  Tex.  Civ.  .4pp.  170.  21  S.  IV.  Rep.  137. 

Persons  having  practical  knowledge  and 
cxperii'iii  e  in  regard  to  a  subject  may  t  tify 
as  to  it ;  thus  manufacturers  and  o  trs 
engaged  .n  the  wool  trade  may  testify  as  to 
the  liability  of  wool-waste  to  spontaneous 
combustion.  W/iitney  v.  Cliieago  &^  .\. 
IV.  R.  Co.,  27  Wis.  327,  5  Am.  Ry.  Rep.  2yi. 

In  an  action  for  damages  for  the  taking' 
of  part  of  plaintiffs  block  in  a  city  for  a 
railway,  a  witness  for  plaintiff  who  has  acted 
for  several  years  as  his  agent  in  lookiiii,' 
after  the  block,  has  paid  taxes,  given  leases, 
and  collected  rents  thereon,  received  oilers 
to  purchase,  and  was  personally  acquainted 
with  the  block  both  before  and  after  the  tak- 
ing, is  competent  to  testify  not  only  to  the 
value  of  the  strip  taken,  but  also  to  the  de- 
preciation in  value  of  the  remainder  of  the 
block  by  reason  of  the  taking  for  railway 
purposes.  Diedrich  v.  North;, , stern  Union 
R.  Co.,  47  Wis.  662.  3  A'.  W.  Rep.  749. 

ISO.  Experluiieo  in  Imiiillnit;  iiiu- 
chiuery.  —  A  person  who  has  acted  con- 
tinuously for  more  than  seven  years  as  a 
conductor  can  be  examined  as  an  expert  r«l- 
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ative  to  the  means  of  stopping  trains. 
Mobile  &*  M.  R.  Co.  v.  Ulakely,  $«;  Ala.  471. 

TliP  o(iinion  of  an  experienced  railroud 
su|>crii.teiu:eiit,  in  a  niaitur  witliin  the  scope 
of  his  ciiiplu)  merit,  stands  upon  the  footing 
of  the  opinion  uf  an  expert.  Macon  &*  IV. 
A'.  Co.  V.  Johnson,  38  Ga.  409. 

A  wimess  testifying  as  to  the  possibility 
of  stopping  u  cable  cai  wiihin  a  certain  dis- 
tance can  answer  as  to  tlie  source  and  basis 
of  Ins  knowledge.  If  such  witness  has  been 
in  the  service  of  street-cur  companies,  a 
reference  by  him  to  previous  experience 
and  observation  will  not  be  improper,  be- 
cause it  may  tend  to  show  that  he  is 
(|ualilie(l  to  give  evidence  as  to  tlie  distance 
within  which  it  is  possible  to  stop  such  a 
car.  Chicago  City  R.  Co.  v.  McLaughlin, 
146  ///.  353.  34  N.  E.  Rep.  796. 

On  the  trial  of  an  action  for  the  price  of 
cross-lies  furnished  to  a  company,  the  de- 
fense being  that  the  ties  were  not  of  a  good 
quality,  one  witness  called  by  plaintiff  to 
prove  the  ipialiiy  of  the  ties  stated  that  he 
had  been  ruadmaster  of  another  railroad, 
and  as  such  it  had  been  his  duty  to  inspect 
and  receive  tics;  and  another  witness,  called 
for  the  same  purpose,  stated  that  he  had 
made  cross-ties  and  sold  them  to  defend- 
ant. Held,  that  the  witnesses  were  shown 
to  possess  sulhcient  knowledge  of  the  sub- 
ject to  make  them  competent  witnesses  as 
to  the  <]tiality  of  the  ties.  Jfjfersonville  R. 
Co.\.  Lanluiiu,  27  Imi.  171. 

A  witness  who  has  been  employed  in  rail- 
road work  twenty-live  years,  part  of  the 
time  in  charge  ;)f  a  turntable,  is  competent 
to  answer  the  question  "  Would  it  be  prac- 
ticable to  I'lck  or  fence  turntables?"  Kol- 
s/i  V.  MiuiifapoliK  (s^  SI.  A.  A'.  Co.,  19  Am. 
&^  Kilt:.  A',  tdv.  140,  32  Minn.  133,  19  N.  W, 

A  witness  who  tcstitie,  that  he  is  sotne- 
wli^it  laniiliar  with  railroad  br.ikes  and  with 
till' operation  (i(  them,  and  has  used  them 
on  .1  railroad  and  knows  which  are  the  best 
brakes,  is  coiuiictent  tf)  testify  as  to  the 
(iisl.iiue  within  vviiich  .my  given  train  can 
be  stojiped  witii  a  di  M^nated  class  o(  brakes 
and  a  t-iven  number  .u  braUemen.  .Molt  v. 
Hiitlsoii  Ruer  A'.  Co.,  8  Jiosw.  (.V.    J'.)  345. 

A  loiomolive  en^;inet!r,  without  any  ex- 
pt-rieiice  or  skill  in  the  const'iiction  or 
repair  f)f  boilers,  is  not  an  expt'ii  as  to  the 
ctTirt  f)(  hfokcii  slav-b'iits  in  the  boiler  1 'r 
of  mud  packed  iheiein.  His  opinion  is  not 
admissible.  .Mt  Ktivfy  v,  C/ifsapeakr  ijr^  O. 
8  D.  R.  U.  — 13 


Ji.  Co,,  53  Am.  &*  Eng.  R.  Cas.  230,  35  IV. 
Va.  500,  14  S.  E.  Rep.  261.— Distinguish- 
ing Bird  V.  Com.,  21  Gratt.  (Va.)  800  ;  Chi- 
cago &  A.  R.  Co.  V,  Shannon,  43  I!!.  339; 
Sheldon  v.  Booth,  50  Iowa  209. 

In  an  action  for  injuries  to  a  brakeman 
through  alleged  defects  in  a  locomotive  en- 
gine, plaintilT  called  a  witness  who  stated 
tfiat  he  did  not  claim  to  be  a  practical  en- 
gineer, and  was  not  a  first  class  locomotive 
engineer,  but  that  he  had  tired  and  handled 
a  locomotive  and  understood  an  engine, 
and  was  at  the  time  in  control  of  the  engine 
of  a  manufacturing  company.  HeiU,  that 
lie  was  competent  to  testify  as  to  the  effect 
of  a  leaky  throttle-valve,  lirabbits  v.  Chi- 
cago &•  N.  ir.  R.  Co.,  38  H'is.  289.- Re- 
VIKWING  Craker  v.  Chicago  &  N.  W.  R. 
Co.,  36  Wis.  657. 

161.  liiNiillici«iit  kiiowlodgo.— The 
opinion  of  a  witness  upon  the  reasonable- 
ness of  freight  charges  is  inadmissible  where 
he  is  not  shown  to  have  had  any  special 
knowledge  or  skill  in  their  adjustment. 
Li/i/if  Rock  &^  Ft.  S.  R.  Co.  v.  Bruce,  55  Ark. 
65.  17  S.  ir.  Rep.  363. 

When  the  subject  so  far  partakes  of  the 
nature  of  a  science  or  trade  as  to  require  a 
previous  course  of  study  or  habit  in  order 
to  the  attainment  ol  a  knowledge  of  it,  opin- 
ions of  experts  are  admissible.  On  the 
other  hand,  if  the  relation  of  facts  and  their 
probable  result  can  be  determined  without 
especial  skill  or  study,  the  facts  .hemselves 
must  be  given  and  the  jury  lift  to  draw 
conclusions  or  inferences.  Muldowney  v. 
lllinoia  C.  R.  Co.,  36  Jmoa  462. 

In  a  petition  for  the  as.sessmcnt  of  dam- 
ages caused  by  the  location  of  a  railroad 
upon  a  wharf  u.sed  for  the  wood  and  lumber 
business  and  the  land  connected  therewith, 
one  v.lio  has  been  engaged  in  the  lumber 
business  for  several  years  (Jii  a  wharf  in  the 
vicinity, iind  who  has  also  been  connected 
for  iiiany  years  with  lailro.ids,  but  wiio 
has  not  had  any  peculiar  means  of  knowl- 
edge as  to  the  elTect  of  constructing  rail- 
roads over  wharves  simil.ir  t<>  that  of  the 
petitioners,  is  not  thereby  qualified  to  give 
an  opinion  as  an  ex|)ert  as  to  the  effect  of 
the  location  on  the  value  for  tliat  business  of 
the  petitioners' wharf ;  nor  is  one  qualified 
to  give  an  opinion  as  an  expert  as  to  tlie 
value  of  the  reversion  of  land  over  which  a 
railroad  has  been  located  who  has  given 
litne  and  attention  to  the  consideration  of 
tlie  value  of  land  subject  to  easements  of 
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different  kinds,  including  that  of  land  taken 
for  streets  and  similar  purposes,  but  not  for 
railroads.  Boston  &*  IV.  R.  Corp.  v.  Old 
Colony  &*  /'.  A'.  H.  Corp.,  3  Allen  (Mass.) 
142.— Quoted  in  Gouriey  v.  St.  Louis  &  S. 
F.  R.  Co.,  35  Mo.  App.  87. 

Upon  the  assessment  of  damages  for 
taking  farm  land  on  the  bank  of  a  river,  a 
farmer  who  had  lived  many  years  in  the  vi- 
cinity, and  had  known  of  sales  of  land  in  the 
neighborhood,  was  allowed  without  objec- 
tion to  testify  to  the  value  of  the  land  taken 
and  of  the  inconvenience  resulting  to  a 
farmer  from  being  deprived  of  access  to  the 
river,  but  being  asked  what,  in  his  opinion, 
was  the  damage  to  the  remainder  of  the 
farm  by  reason  of  the  loss  of  the  river  bank, 
the  question  was  excluded.  The  petitioner 
also  claimed  damages  by  reason  of  being  ex- 
cluded from  the  river  bank  for  purposes  of 
fishing  and  from  a  fishing  ground,  but  it  did 
not  appear  tliat  the  witness  had  any  special 
or  superior  knowledge  on  the  subject  of  fish- 
ing or  of  fishing  grounds ;  and  other  wit- 
nesses for  the  petitioner  testified  to  the 
value  of  the  river  bank  as  affording  facili- 
ties for  fishing.  //M,  no  error  to  exclude 
the  farmer's  testimony.  Hoston  &■•  At.  R. 
Co.  v.  Montgomery,  119  Mixss.  114. 

A  physican  and  surgeon,  showing  himself 
otherwise  qualified,  is  not  disqualified  from 
giving  an  opinion  as  an  expert  by  the  fact 
that,  at  the  time  of  ihe  occurrence  in  refer- 
ence to  wliich  he  is  called  upon  to  testify, 
he  was  not  in  full  practice.  It  is  simply  a 
matter  for  the  jury  in  determining  what 
weight  should  be  given  to  his  opinion. 
Roberts  v.  Johnson,  58  A^.  K  613  ;  affirm ing 
5  y.  iS-  S.  1 57. 

Plaintiff  was  working  in  repair  shops  and 
was  injured  by  the  l)ursting  of  an  emery 
wheel  used  in  polishing.  There  was  evi- 
dence tending  to  show  that  tiic  wheel  was 
untrue  or  unbalanced,  whicli  caused  it  to 
burst,  and  defendant  clainicrl  that  plaintiff 
had  kn<3wledge  of  the  fact  and  assumed  the 
risk.  A  witness  was  asked  whether  he 
would  consent  to  rim  such  a  wheel  a  thou- 
sand revolutions  to  the  minute.  Held,  that 
the  question  and  answer  were  p.operly  ex- 
cluded. And  it  was  likewise  proper  to 
exclude  a  question  as  to  what  the  witness 
would  Eay  regarding  the  prudence  of  an 
operator  who  would  take  one  hand  off  a  bar 
while  polishing  it.  Murtatigh  v.  New  York 
C.&'H.  R.  R.  Co.,  23  A^.  Y.  S.  R.  636,  3 
N.  Y.  Supp.  483. 


The  opinion  of  a  witness  who  neither 
knows  nor  can  know  more  about  the  sub- 
ject-matter than  the  jury,  and  who  must 
draw  his  deductions  from  facts  already  in 
the  possession  of  the  jury,  is  not  admissible. 
Overby  v.  Chesapeake  &*  O.  R,  Co.,  53  /Im. 
&-  Enif.  R.  Cas.  417,  37  lY.  Va.  524,  16  S. 
E.  Rep.  813. 

A  carpenter  and  joiner  who,  for  four 
years,  has  made  turntables  for  a  street-rail- 
way company  is  competent  to  testify  as  an 
expert  whether  a  certain  turntable  is  safe, 
and  the  one  most  approved  in  general  use. 
Fitts  v.  Creapn  City  R.  Co.,  1 5  Am.  &'  Eng. 
R.  Cas.  462,  59  Wis.  323,  18  A'.  W.  Rep.  186. 

4.  Examination  of  Experts. 

152.  Ill  Beiieral.— A  car-repairer,  while 
engaged,  in  pursuance  of  his  duties,  in 
removing  old  brasses  from  the  boxing  of  car 
wheels,  was  seriously  poisoned  by  a  certain 
poisonous  grease  that  had  formed  thereon. 
In  a  suit  brought  by  him  against  the  com- 
pany the  negligence  averred  was  the  failure 
upon  the  part  of  the  defendant  to  have  the 
brasses  removed  before  the  grease  formed. 
Held,  that  it  was  not  competent  to  ask  a 
witness  as  an  expert  when  the  work  should 
be  done.  The  witness  should  state  the  re- 
sults accruing  from  delay  in  having  the 
work  done,  and  the  jury  should  determine 
whether  or  not  the  delay  shown  in  the  case 
on  trial  constituted  negligence.  Kilteriiig- 
ham  V.  Sioux  City  &*  P.  R.  Co.,  18  Am.  &* 
Eng.  R.  Cas.  14,  62  Iffwa  285,  17  A'.  W. 
Rep.  M- 

Plaintiff  was  injured  while  unloading  cm! 
from  a  car  which  was  constructed  so  as  to 
tip,  the  injury  being  caused  by  its  flying  l)ack 
and  striking  him.  At  a  trial  for  the  injuries, 
the  issue  was  made  as  to  whether  the  car 
was  properly  constructed.  The  coni|);iriy 
called  an  expert  who  stated  that  a  ci'r  so 
constructed,  although  in  good  order,  might 
fly  back  by  reason  of  the  fault  of  those  using 
it,  and  added  that  he  had  seen  it  done. 
Held,  no  error.  Donakoe  v.  New  York  5* 
^V.  E.  R.  Co.,  1 59  Mass.  1 25, 34  A^.  /:.  Rep.  87. 

The  issue  being  liow  much  the  rental 
value  of  an  abutting  farm  is  diminished  by 
reason  of  a  railway  not  being  fenced,  an 
expert  witness  may  be  asked  either  what 
would  be  the  difference  between  the  rental 
value  with  the  road  fenced  and  with  the 
road  unfenced,  or,  first,  what  the  rontal 
value  would  be  with  the   road  fenced,  and 
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then  what  it  would  be  with  it  unfenced. 
Either  mode  of  examination  is  permissible 
in  the  discretion  of  the  trial  court.  Emmons 
V.  Minneapolis  &*St,  L.  A'.  Co.,  40  Am.  &* 
Kni:.  A'.  Cas.  236,41  Minn.  133,42  A^.  W. 
/iV/.  789.— Following  Emmons  v.  Minne- 
jipolis  &  St.  L.  R.  Co.,  35  Minn.  503,  29  N. 
\V.  Rep.  202;  Emmons  v.  Minneapolis  & 
St.  L.  R.  Co.,  38  Minn.  215.  36  N.  W.  Rep. 
340;  Nelson  v.  Minneapolis  &  St.  L.  R.  Co., 
41  Minn.  131. 

Where  tiic  iiction  is  for  negligently  run- 
ning ii  cable  car  against  a  team,  the  ques- 
tion "  How  soon  at  this  point  could  a 
gripman  in  the  proper  discharge  of  his  duty 
stop  a  car  "  is  error ;  but  where  the  answer 
is  liarmless  it  is  not  reversible  error,  //o^- 
fiiiiii  V.   Metropolitan  St.    R.  Co.,    51    Mo. 

App.  273- 

A  witness  called  to  estimate  the  value  of 
property  fixed  it  at  $3000.  On  his  cross- 
fxainination  it  was  olTered  to  prove  by  him 
that,  as  an  insurance  agent,  he  had  offered 
and  written  a  policy  of  insurance  upon  the 
same  property  at  a  valuation  of  $4000,  but 
llie  oHcr  was  rejected.  Held,  error.  Market 
V.  .Mouih,  13  A'eh.  322,  14  A'.   W.  Kep.  409. 

In  an  action  for  damages  to  real  estate,  a 
stipulation  limiting  the  number  of  rcal- 
csti'.tc  ex[)erts  to  three  on  each  side  is  not 
violated  by  calling  in  addition  an  owner  of 
real  estate  who  docs  not  claim  to  be  an  ex- 
pert, but  simply  testifies  to  facts  within  his 
knowledge.  Taber  v.  Nnv  York  El.  R.  Co., 
26/  C^  S.  579,  33  A'.  J'.  .V.  A".  706.  II  A', 
r.  Supp.  584;  affirmeil  in  134  A'.  Y.  615. 
;//(///.,  47  A'.  Y.  S,  R.  929,  mem.,  32  A^.  E. 
Rep.  ("149,  mem. 

Kvidence  of  an  expert  is  not  rendered  in- 
competent because  based  upon  an  ex  parte 
examination.  The  objection  to  such  may 
go  to  the  weight  but  not  to  the  competency. 
Tlif  examination  may  be  made  pending  the 
suit,  or  it  may  be  an  old  examination  ;  in 
cither  case  the  testimony  of  the  expert  is 
«'(|uaily  competent,  Mississippi  &-  T.  R. 
Co.  V.  Ayres,  16  Lea  (Tenn.)  725. 

PiainiilT  sued  a  comjjany  for  failing  to 
receive  and  ship  lumber,  and  at  the  trial  was 
perniiii<!(l  to  prove  the  amount  of  lumber  by 
an  cxpLTt  in  the  lumber  business,  without 
his  JKiving  ascertained  the  exact  amount  by 
incasuriMnent.  IleU,  not  error.  Te.vas  iS- 
/'.  A'.  Co.  V.  Hays.  2  Te.x.  App.  (Civ.  Cas.)  341. 

Where  the  plaintiff  in  a  suit  for  damages 
for  personal  injuries,  after  testifying  to  the 
manner  in  which  he  was  injured,  is  asked 


the  question :  "  State  whether  or  not,  in 
your  opinion  as  an  expert  railroad  man,  if 
the  car  from  which  you  fell  had  been 
thoroughly  examined  at  certain  places  by 
the  defendant  through  its  proper  employes, 
the  defect  of  the  round  which  gave  way 
would  have  been  discovered,"  and  is  per> 
mitted  to  answer,  such  ruling  is  error,  as 
permitting  the  expert  to  make  his  own  facts 
upon  which  to  base  his  opinion.  Allen  v. 
Union  Pac.  R.  Co.,  7  Utah  239,  26  Pac.  Rep. 
297.  —  QuoTEU  IN  Gutridge  v.  Missouri 
Pac.  R.  Co.,  105  Mo.  520. 

In  an  action  for  taking  part  of  a  block  in 
a  city  for  railway  purposes,  a  witness  who 
had  testified  fully  as  to  the  actual  value  of 
the  block  both  before  and  after  the  taking 
was  asked  what  a  particular  front  of  the 
block  was  worth  before  the  road  was  con- 
structed. IleU,  that  there  was  no  error  in 
excluding  the  question.  Diedrich  v.  North' 
western  Union  R.  Co.,  47  Wis.  662,  3  A''. 
W.  Rep.  749. 

It  is  proper  on  rebuttal  to  examine  plain- 
tifl's  expert  witnesses  generally  on  a  theory 
on  which  they  were  not  examined  in  chief, 
but  whicii  was  testified  to  by  defendant's 
witnesses.  Waterman  v.  Chicago  <S-  A.  R. 
Co.,  52  Am.  <S-  Eng.  R.  Cas.  592,  82  Wis, 
613.  52  A'.  W.  Rep.  247.  1 136. 

15;t.  As  to  opinion  concerning 
tulinitted  facts.  —  In  a  proceeding  to 
condemn  a  right  of  way  over  a  farm,  the 
land-owner  asked  a  witness  what,  in  his 
judgment,  would  be  the  injury  or  damage  to 
the  remaining  portion  of  the  farm  outside  of 
the  right  of  way.  It  was  objected  that  the 
question  did  not  confine  the  witness  to  the 
effect  of  the  construction  and  operation  of 
the  railway  upon  the  market  value  of  the 
abutting  property.  Held,  that  the  opinion 
called  for  was  entirely  proper,  and  that  it 
was  incumbent  upon  the  petitioner,  if  it 
was  apprehended  that  such  opinion  em- 
brace<l  improper  elements  of  damage,  or 
rested  upon  an  improper  basis,  to  bring 
such  fact  to  light  by  cross-examination. 
Chicago,  P.  tS>»  St.  L  A.  Co.  v.  A7.v,  137 
///.  141,  27  A'.  E.  Rep.%\. 

Ill  such  case,  an  instruction  that  "the 
jury,  in  assessing  the  damages  to  the  owner, 
may  take  into  consideration  not  only  the 
value  of  the  land  taken,  but  all  the  facts 
which  contribute  to  produce  the  damages 
to  that  not  taken,  or  that  the  farm  is  put  in 
a  worse  shape  for  cultivation  or  pasturage  : 
that  some  portions  of  it  arc  more  dangerous 
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for  use ;  that  there  is  danger  of  fire  from  pass- 
ing engines,  and  all  other  actual  inconven- 
iences an<l  damages  the  property  may  sustain 
in  its  us(.'.  not  only  for  the  prest-nt.  hnlfor  the 
future  "  is  g<j<jd  in  substance,  suhjiii  only 
to  the  criticism  of  failing  to  refer  spe<irK  ■ 
ally  to  tile  evidence.  C/iiia^i',  /'.  J^  S(. 
L.  A'.  (.0.  V.  AV.i,  IJ7  ///.  14".  -7  •^•  ■/'-"• 
h\f>.  «i. 

WliLTf  it  appears  that  a  carload  of  stock 
was  sutliring  gnatly,  probably  from  iieat,  it 
is  propir  t(»  ask  an  expert  witness  what 
cowisc  tlie  (arriir  might  |)ioi)crly  have  |)ur- 
suud  for  its  relief,  /.imisfiv  v.  C/i/cdxi', 
M.  &-  St.  /'.  A'.  Co..  31  Am.  €r-  Ktit;.  A\ 
C'.n.  «6,  36  J//////.  539,  33  ,V.  //',  AV/.  7. 

A  person  conversant  with  tlu-  growth  of 
grass,  and  iiccustonifd  to  compare  its  ap- 
(learance  in  dilfi-rent  stages  of  growth  willi 
its  ultimate  yield  \wy  acre,  lias  such  knowl- 
edge of  till-  subject  as  to  make  him  »'om- 
peieiit  to  testify  as  to  how  much,  in  his 
opini(jn,a  given  piece  examined  by  him  will 
yield  per  acre,  /'///////.v  v.  7'trrj',  3  ^IM. 
Af>f>.  Dr.  (.V.   I'  ;  607. 

An  expert  m.iy  be  asked  his  opinion  re- 
garding facts  atTecting  a  matter  peculiar  to 
his  ar'  or  employment  when  the  facts  an; 
undispuied,  but  he  cannot  be  asked  his 
o[)uiion  as  to  the  evidence'  in  the  case  as 
rendered.  Such  a  practice  would  usurp  the 
province  of  the  jury,  who  must  weigh  the 
creilibilily  of  the  evidence.  /•"/.  Jf'<>r///  it^^ 
I).   C.  R.  l'c.   v.   riioinfison,  75    Ttw.   501,   1; 

.v.  /;-.  AV/.  742. 

154.  Opinions  I>iis«mI  an  (<>s(iln«»ll,v 
^ll■  «>tli«'r  wIliM'ssrs.  .\  cpiestioii  to  a 
nuMlical  ex|)erl  as  to  his  geneial  npiiiinn  as 
to  the  testimony  he  ha<l  heard  in  rej;ard  to 
n  rupture  r)f  certain  lij^ameiits  of  plaintid's 
leg  is  properly  excluded,  /.cr'i/w  v.  .l/./y/- 
IhUtiiii  A'.  Co..  25  /.  ^i-  .V.  3,  5  A'.  )'.  Siif>/>. 
i«5,  24  .\.    v.  S.  R.  177. 

.■\n  expert  cannot  be  asked  to  weigh  the 
evidence  that  he  has  heard  l)efore  answering 
a  (piestirm  ;  this  is  the  province  of  the  jury. 
I.inuli-ss  V.  Mi}iilh\ttit)i  R.  Co.,  25  y.  t'-'  .S'.  3, 
5  A'.    }'.  .V////.  1S5,  24  A'.    J'.  .V.  A".   177. 

Questions  put  to  expert  witnesses  which 
re(piire  them  to  determine  in  tiieir  own 
minds  what  the  evidence  was  which  has 
been  giviin.  and  then  to  form  and  express 
their  judgment  upon  their  own  conclusions 
as  to  the  nature  and  ilfei  i  of  that  i.'vidence, 
are  improper.  Ui\iiis/:y  v.  Pry  lh>i/i\  E.  />. 
«S-  n.  R.  Co..  37  A',  v.  S.  A'.' 543,  59  ////;/ 
626,  litem.,  13  A',    )'.  Siipp.  670. 


In  an  action  for  personal  injuries,  a  phy< 
sician  testified  that  he  first  saw  plaintill 
about  two  weeks  after  the  accident  and  thai 
plaintilT  wastiien  sidTering  from  meningitis. 
After  stating  that  he  liad  iieard  plain'.ill's 
testimony  as  to  the  manner  (if  the  accident, 
In-  was  allowed  to  testify  that  the  injuries 
rt.'ceived  in  the  manner  described  were 
(piite  sulficient  to  produce  meniugiiis, 
Hi/i/,  that  the  testimony  was  improijei. 
CoinifUy  V.  Mtinlutllnit  A*.  Co.,  60  Hun  4i;5, 
39  A',  v.  S,  R.  %(a,  15  .V.  1'.  .V////.  \-](k 

It  seems  to  be  a  common  practice  in  ex- 
ami  id  ng  a  medical  witness  to  ask  him 
whether  he  has  heard  the  testimony  of  a 
witness  who  Itas  testified  as  to  tiic  circinn- 
stances  under  wiiicli  tlie  injuries  were  rc- 
ceivj'fl.  and  if  he  answers  in  the  afririnalive. 
to  inrpiire  as  to  his  opinion  upon  the  testi- 
mony so  given  ;  but  this  practice  can  only 
be  just  died  for  the  purpose  of  facilitatiiii^ 
the  trial  where  no  objection  is  in.ide.  The 
party  against  whom  the  evidence  is  offered 
is  entitled  to  have  an  explicit  statenient 
ma«h'  to  or  by  the  I'xperi  as  to  the  precise 
stale  of  facts  upon  whic!'  his  opinion  is 
based.  Coiiiiilly  v.  A/itu/iittdtn  A',  ti'.,  60 
J/iiii    495.    v>    A'.    )'.    .V.    A',    561,   15    A.  1'. 

.\n  expeil  may  give  his  opinion  based 
upon  the  tesiiiiioiiy  of  another  witness 
whom  he  heaid  testify,  if  such  tc  ;iii,)iiy 
was  brief,  |)l.dp,  and  uncontiadicicd,  <jr 
wliiMc  the  jury  is  iMfoiined  of  tlio  exact  (act 
iipoii  which  the  opinion  is  b.ised.  ^U'hot  v. 
/>:.'iii!i,/,',  74   /f/v.  514,  4;  .^■.   11 '.  R,p.  41/1. 

155.  Oiiinioiis  sM|»poi,*l«>«l  by  I'aetH 
M|toii  »lii«-li  Ki\i>n.  One  ipiestion  in  a 
case  lieiiii;  whether  an  engiiu;  cmikl  he 
stop])e(l  iiiidei  certain  circumstances,  an 
expert  who  testilies  on  that  subject  can 
give  his  leasoiis  for  what  lit;  stales,  and  for 
that  pniposi-,  by  way  of  illustration,  state 
what  he  has  known  to  be  done  uiuler  even 
more  dilhciilt  circumstances.  Au^tisla  ^ 
S.  R.  Co.  V.  i)iii\uy.  68  ila.  228. 

An  expert  who  has  testilied  to  the  stute 
of  the  weather  at  a  certain  time  aiul  place, 
;ind  to  his  opini(jn  of  the  elTect  of  such 
weailuM-  upon  a  ceilaiu  substance,  as  de- 
duced from  many  experiments,  canmit  be 
askeil  in  his  examination  in  chief  as  to  thr 
details  of  each  experiineni.  ///(,' /ci/iti'  v. 
.\'oi titiiii  R.  Co.,  7  (/';<i'i'  (Mass.)  86. 

Kxpert  witnesses  may  be  allowed  to  give 
their  f>|)inions  as  to  the  market  value  of 
dogs,  such  opinions  being  based  on  actual 
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sales  or  on  their  (jmcrnl  nhsfrvntinns  ainl 
cxpci  icMire.  Ciifi/Uiif,'  v.  /tiiniiitnit  i*'  St.  J. 
A.  (•,-..  54  Mo.  3H5.  1::  .Uii.  Ry.  h\/>.  387. 

|!i  an  actinn  for  divL-rting  water  fruni  u 
mill,  a  millwright  acquainteil  with  tlu!  mill 
niitl  wiili  its  wlict^ls  and  cthciency  having 
slated  wliat  f|iianiily  of  water  tvvo  pun)|)s  of 
a  railroad  company,  continuously  occupied, 
would  lake  fnjni  a  creek  is  properly  Al- 
lowed to  slate  the  grinding  rapacity  of  that 
r|iiaiitity  of  w.iler  at  tin-  mill,  ;igainst  the 
olijeilioii  that  there  was  no  foundation  laid 
for  the  evidence,  although  it  did  not  ap- 
pear that  the  two  pumps  were  constantly 
in  operation.  Ii'iif7t'i>t>(/  v.  AWi'  ]'ori'  C,  &■* 
II.  /.'.  R.  (■<'..  45  //'"'  12.S.  y  .^'.  I'.  .V.  R. 
448, -.Xi'i'i.viNC  (iarwood  v.  New  York  C. 
k  II.  K.  K.  To..  17  Hun  rA 

ir>((.  rpoii  ii.vpotiK'tifiii  s(at«>iiM>iit 

ol'laelH.  :\  train  was  running  backward 
at  the  time  of  ,111  .-iccident.  and  there  was 
evifleiice  th.ii  the  track  was  in  the  same 
condition  at  thai  tune  as  when  it  w.-is  se<Mi 
hy  an  expert  witness.  '  llelii,  that  il  was 
|iriiper  for  the  expert  to  stale  whether,  if 
the  track  was  in  the  same  condition,  it 
would  he  more  dangerous  lo  run  the  train 
l)a<kward  llian  forward.  Kiihns  v.  W'is- 
iviiu'ii,  I.  &-'  \.  R.  (■('.,  70  loii'it  ^(>\,  31  A'. 
]\\  K,-p.  .S6S. 

Where  it  is  sought  If)  recover  for  profcs- 
.sional  services  rendered  to  a  company,  evi- 
dence showing  what  the  services  were  worth 
at  the  i>lare  is  incompetent.  The  witness 
should  he  informed  what  services  were 
rendered  and  allowed  to  predicati-  his 
opinion  thereon.  Soullii^nli'  v.  .Mhvitii  &- 
V.  A".  Co..  U\  Mo.  «(>. 

.\ii  expert  may  give  an  opinion  based  on 
a  state  of  facts  which  he  himself  h.is  wit- 
nessed, or  which  are  detailefl  to  him  tiy 
other  witnesses,  or  which  are  put  lo  him  in 
t.lie  form  of  ;i  hypoil'etical  case,  and  may 
slate  his  re.'isons  therefor  l)y  which  the  jury 
may  iudi;e  of  the  weight  and  value  of  the 
opinion,  luitjaiiiin  v.  .]/,tro/ioh'toii  .s/.  A'. 
t(^,  50  .Mil.  .//>/.  (v:)2. 

.\\\  expert  witness  s|)caking  upon  a  ques- 
tion of  science  may  be  asked,  in  presence 
"f  a  given  efTect.  of  what  cause  it  cither 
wiis,  or  might  be,  the  resultant.  Afovi-r  v. 
Ano  Vor/.-  C.  &^  H.  R.  R.  Co.,  (j8  A'.  Y. 
<)45,  ;//,///  ,•  o/Jirw/iif^r  i9)  -^2  Hull  (^\^.  iiwiii. 

ir»7.  Assiiiiiiiip;  facts  not  pruvcd. 
-A  witness,  a  grazier,  was  asked:  "  What 
is  the  dilTerence  between  the  value  of  the 
cattle    de|)astured  "  on   a  certain   tract  of 


land.  "  rompared  with  what  it  would  have 
been  had  they  been  p.istured  cpiictly,  and  if 
they  had  not  been  disturbed  by  the  making 
of  the  railroad  ?"  Ilild.  that  the  question 
was  inadmissible,  because  it  assimierl  that 
there  was  a  deterioration  sustained  by  the 
rattle,  and  that  it  was  owing  to  the  con- 
struction of  tlie  railroad,  which  were  facts 
to  l)e  proven,  and  therefore;  for  the  jury  to 
find,  even  conceding  the  witness  to  f)e  ,in 
expert,  tialtiiiiorc  &^  O.  R.  Co.  v.  Thomp- 
son, 10  Mii.  76. 

158.  <'rosH-«'xaiiiiiiatioii.— A  witness, 
having  testified  to  the  rlamages  lo  a  par- 
ticular tra(  t  of  land  touched  by  a  track,  can- 
nut,  on  cross-examination,  be  required  to 
testify  as  to  the  elTect  upon  other  tracts 
o\vne<l  by  the  same  party,  fi-oria,  P.  ^'^  J. 
R.  Co.  V.  l.iUirii-,  63  ///.  264,  7  ./;//.  Ry. 
R.p.  214 

In  ;in  action  for  persf)nal  injuries,  plaintill 
exhibited  a  running  sore  on  his  ankle 
which  he  claimed  was  caused  by  the  injury. 
A  physician  testified  that  in  his  o|tinion  the 
condition  of  tiic  limb  was  caused  by  the 
injury.  Held,  that  it  was  competent  to 
show,  on  cross-examination,  that  his  opin- 
ion had  no  certain  foundation  and  was  of 
little  or  no  value.  Shoemaker  v.  \no  With 
C.  j;-  //.  R.  R.  Co.,  21  A'.  »•.  .V.  R.  541,  4  .\-. 
)'.  Su/i/>.  931.  50  J/it»  602,  litem.;  iijfhiiied 
in  121  .\'.  V.  670,  mem.,  24  A'.  A.  Rep. 
ioy4.  mfm. 

A  medical  witness  may  properly  be  cross- 
examined,  in  an  actii;n  to  recover  for  per- 
sonal injuries,  as  to  statements  made  and 
o|)inions  given  in  his  testimony  at  a  former 
trial,  rilalive  lo  plaintifT's  condition,  the 
tnjiiblc  from  which  he  was  sullering,  and 
the  causes,  said  testimony  being  inconsis- 
tent with  his  present  testimony.  Il'o/er- 
tiiein  V.  Chieago  <3>»  .,•/.  R.  Co..  52  .In:  &<> 
Kiig.  R.  C<ts.  592,  82  U'/'s.  613,  52  A.  //  . 
Rep.  247,  1136. 

5.   Fiirmer.s. 

IrtU.  Ill  ;;<'ii<'rsil.  Where  farmers  or 
others  give  their  ojiinions,  as  experts,  as  to 
the  market  value  of  land  with  which  they 
are  acquainted,  it  is  not  improper,  upon 
noss-examination,  for  tlie  purpose  of  test- 
ing their  knowledge  and  competency,  to 
inquire  "f  them  concerning  the  sales  of 
.■idjoining  land.  L'/iieiigo,  A'.  &*  X  R.  Co.  v. 
S/e'u'iirt,  47  h'liii.  704.  28  J\h\  Rep.  1017. — 
DisriNdtilsiiiNti  liasl  Pa.  K.  Co.  v.  llies- 
tcr,  40  I'a.  St.  53. 
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WITNESSES,  1«0-1«4. 


Witnesses  estimated  the  damages  for  a 
right  of  way  across  a  farm  from  nothing  up 
to  $1200.  Those  fixing  it  at  the  highest 
estimate  were  farmers,  and  those  fixing  it 
at  the  lowest  amount  were  persons  engaged 
in  other  pursuits.  None  of  the  farmers 
estimated  the  damages  as  low  as  the  sum 
fixed  by  the  jury.  Held,  that  from  their 
occupation  they  had  a  better  opportunity 
of  estimating  the  damages  than  the  other 
witnesses,  and  the  jury  were  justified  in 
giving  tlie  preference  to  their  testimony 
Jacksonville,  A.  <S-  St.  L.  R.  Co.  v.  Caldweh, 
21  ///.  75. 

A  witness  in  an  action  for  damages  for 
firing  a  field  may  testify  that  the  meadow 
burned  would  produce  more  profitable  crops 
of  corn  than  of  hay.  Toledo,  St.  L.  &*  K. 
C.  R.  Co.  V.  Kingman,  49  ///.  App.  43. 

160.  Value  of  laud.— The  testimony 
of  farmers  who  live  in  the  neighborhood  of 
the  property  in  question,  and  who  state 
that  they  know  the  value  of  lands  there,  is 
competent  on  the  question  of  damaj-fs. 
Ball  v.  Keokuk  &•  A'.  JV.  R.  Co.,  74  /oTtJa 
'32,  37  A^.  IV.  Rep.  no.  Leroy  <S«»  W.R. 
Co.  V.  Hatuk,  36  Am.  &*  Eng.  R.  Cas.  665, 
39  Kan.  638,  18  Pac.  Rep.  943.— Followed 
IN  Chicago,  K.  &  W.  R.  Co.  v.  Cosper,  42 
Kan.  561,  22  Pac.  Rep.  634.  Quoted  in 
Kansas  City  &  S.  W.  R.  Co.  v.  Ehret,  41 
Kan.  22.  20  Pac.  Rep.  538. — Kansas  City  (S-» 
S.  IV.  R.  Co.  V.  Raird,  41  Kan.  69,  21  Pac. 
Rep.  227.  — Following  Kansas  City  &  S.  W. 
R.  Co.  v.  Ehret,  41  Kan.  22,  20  Pac.  Rep. 
538.— Followed  in  Kansas  City  &  S.  W. 
R.  Co.  V.  Orr,  41  Kan.  70  ;  Kansas  City  &  S. 
W.  R.  Co.  V.  Headrick,  41  Kan.  71. — Penn- 
sylvania, P.  (S>»  B.  R.  Co.  v.  Root,  47  Ant.  (S-» 
Eng.  R.  Cas.  181,  53  A.  /.  Z.  253,  21  Atl. 
Rep.  285. —  Quoted  in  Laing  v.  United 
N.  J.  R.  &  C.  Co..  54  N.  J.  L.  576. 

The  value  and  effect  of  such  testimony  are 
for  tiie  jury.  Ctirtin  v.  Nittany  Valley  R. 
Co.,  44  Am.  &^  Eng.  R.  Cas.  130,  135  Pa.  St., 
20,  19  ,///.  Rep.  740. 

A  witness  who  was  a  farmer  had  visited 
and  examined  the  land  liirough  which  a 
railroad  ran,  within  a  year  of  the  trial,  with 
a  view  of  buying  it.  He  had,  besides,  a 
general  knowledge  of  the  value  of  land  in 
the  county.  Held,  that  he  was  competent 
to  express  an  opinion  in  regard  to  the  value 
of  the  land  and  the  injury  inflicted  upon  it 
by  the  railroad.  Pittsburgh  Sout/iern  R. 
Co.  v.  Reed,  (Pa.)  28  Am.  iS-  Eng.  R.  Cas. 
233.  6  Atl.  Rep.  838. 


A  farmer  not  engaged  in  buying  and 
selling  real  estate,  not  knowing  the  market 
value  of  real  estate,  not  living  in  the  neigh- 
borhood of  the  land  inquired  about,  and 
who  does  not  know  its  situation  and  fertil- 
ity, its  advantages  and  disadvantages,  can- 
not, as  a  witness,  give  his  evidence  as  to 
the  value  of  the  land  before  and  after  the 
appropriation  of  the  right  of  way  by  a  rail- 
road company.  A  farmer  conversant  with 
the  land  as  to  its  situation,  soil,  advantages, 
f  *c.,  is  competent  as  a  witness  to  the  value, 
as  having  particular  knowledge  of  the  facts 
in  issue.  Leroy  &*  IV.  R.  Co.  v.  Ross,  36 
A.  .  fs^  Eng.  R.  Cas.  653,  40  Kan.  598,  2  L. 
217,  20  Pac.  Rep.  197. — Reviewing 
.    .ve.jworth,  T.  &  S.  W.  R.  Co.  v.  Paul,  28 

'.xV..  016. 

l^l.  Rental  value.— Practical  farmers 
are  qualified  to  give  an  opinion  as  to  what 
extent  leaving  a  farm  unfenced  will  affect 
its  rental  value.  Finch  v.  Chicago,  M.  &• 
St.  P.  R.  Co.,  46  Minn.  250,  48  N.  IV. 
Rep.  915. 

162.  "Value  of  crops.— A  farmer  suing 
for  the  destruction  of  his  crop  by  overflow 
may  give  his  opinion  as  to  the  value  of  the 
crop  at  the  time  of  its  destruction,  and 
state  as  the  basis  of  his  valuation  the  usual 
yield  of  the  land  in  crop  seasons  similar  to 
that  in  question.  St.  Louis,  7.  Af.  &»  S.  R. 
Co.  V.  Lyman,  57  Ark.  512, 22  S.  W.  Rep.  170. 

163.  Weight  of  live  stock.  — In  an 
action  against  a  company  to  recover  for 
damages  to  hogs  shipped,  a  witness  who 
states  that  he  is  forty-five  years  old  and  has 
been  raising  hogs  all  his  life,  has  weighed  a 
good  many,  set  down  their  weights  since  he 
was  a  boy,  and  is  engaged  in  shipping  cattle 
and  hogs,  and  says  that  he  thinks  he  is 
qualified  to  estimate  with  reasonable  cer- 
tainty the  weight  of  hogs  though  not 
claiming  to  be  an  expert,  is  competent  to 
give  his  opinion  as  to  the  weight  of  hogs. 
The  admission  of  such  evidence  rests  largely 
in  the  discretion  of  the  trial  judge.  South- 
ern Pac.  R.  Co.  V.  Duncan,  3  Tex,  App. 
{Civ.  Cas.)  285. 

6.  Physicians  and  Surgeons. 

164.  In  general.- (1)  General  rules. 
— Plaintiff's  attending  physician  having 
made  an  examination  of  her  person,  and 
testified  as  to  the  nature  and  extent  of  her 
injuries,  stated  that  he  found  the  coccyx 
bone   somewhat   disjointed,   causing  great 
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pain,  but  that  this  might  be  cured  by  the 
removal  of  the  bone  by  a  surgical  opera- 
tion. Held,  that  he  could  not  be  asked  why 
he  did  not  "call  in  some  surgeon  and  re- 
move it."  Alabama  G.  S.  R.  Co.  v.  Hill,  93 
Ala.  514,  9  So.  Rep.  722. 

There  is  no  objection  to  a  plaintiff  clos- 
ing his  case  with  medical  expert  testimony 
based  upon  the  facts  as  then  presented, 
and  no  rule  requires  the  exclusion  of  such 
testimony  because  other  facts  are  devel- 
oped by  defendant's  witnesses  and  plain- 
tiff's medical  witnesses  are  not  recalled  for 
further  examination.  Sorensonv.  Northern 
Pac.  R.  Co.,  36  Fed.  Rep.  166. 

In  an  action  for  a  personal  injury,  plain- 
tiff called  his  attending  physician,  who  tes- 
tified to  having  examined  plaintiff,  who 
stated  the  symptoms,  and  that  he  had  suf- 
fered pain.  The  witness  was  then  asked 
whether  plaintiff  was  feigning  or  "  making 
believe,"  to  which  he  answered,  "  No,  sir;  I 
know  he  did  not,  from  examination  and 
tests."  Held,  that,  with  the  explanation  as 
to  his  means  of  knowledge,  there  was  no 
error  in  the  admission  of  the  evidence.  The 
answer  could  only  be  understood  as  a  de- 
duction or  conclusion  from  the  examination 
and  tests  made.  Chicago,  B.  &•  Q.  R.  Co. 
V.  Martin,  112  ///.  16. 

In  such  case,  the  attending  physician, 
having  every  means  of  observing  the  symp- 
toms, may  be  asked  if  the  patient  sufTered 
pain  and  his  answer  in  the  affirmative  can 
be  considered  only  as  an  opinion  based  upon 
actual  facts  and  tests.  It  does  not  even  re- 
quire an  expert  to  know  the  existence  of 
pain  from  the  nature  of  the  injury  and  the 
patient's  outward  manifestations.  Chicago, 
B.  iSr»  Q.  R.  Co.  V.  Martin,  112  ///.  16. 

In  an  action  for  a  personal  injury  in 
which  it  was  claimed  that  the  left  side  of 
plaintiff  was  paralyzed,  he  called  a  physician 
who  testified  that  he  himself  was  paralyzed 
on  the  left  side,  in  his  arm  and  leg,  and  had 
no  practical  use  of  them.  Held,  that  the 
testimony  was  relevant  as  tending  to  show 
that  the  witness  had  given  special  study 
to  the  subject,  thus  giving  greater  value  to 
his  opinions  as  an  expert.  Chicago  W.  D. 
R.  Co.  V.  Lambert,  119  ///.  255,  10  A^.  E. 
Rip.  219  ;  affirming  20  ///.  App.  654. 

The  fact  that  a  physician  examined  plain- 
tiff to  gain  Information  before  testifying 
may  affect  the  credibility  of  his  testimony, 
but  tioes  not  make  it  incompetent ;  and  the 
fact  that  he  did  not,  at  the  time  of  the  ex- 


amination, have  in  mind  a  given  disease  does 
not  make  it  improper  for  him  to  state  cer- 
tain facts  and  symptoms  which  he  knows 
may  indicate  the  disease  in  question.  It 
is  for  the  jury  to  weigh  the  evidence  so 
given.  Chicago,  St.  L.  <S-  P.  R.  Co.  v. 
Spilker,  55  Am.  &*  Eng.  R.  Cas.  200,  134 
Ind.  380,  33  N.  E.  Rep.  280. 

On  the  trial  of  an  action  for  personal  in- 
juries, five  physicians  testified  that  they  had 
made  a  personal  examination,  and  expressed 
a  uniform  opinion  as  to  the  character  and 
probable  permanence  of  the  injuries.  A 
sixth  physician  was  called,  who  testified, 
without  objection,  that  he  had  heard  none 
of  the  testimony;  that  he  had  made  a  per- 
sonal examination,  and  from  such  examina- 
tion, as  well  as  from  statements  of  the 
party  as  to  the  past  history  of  the  case  and 
statements  made  by  her  husband  in  her 
presence,  he  had  formed  a  certain  opinion, 
which  opinion  was  in  harmony  with  that 
expressed  by  the  other  physicians,  and  upon 
cross-examination  he  reiterated  the  same 
testimony.  A  motion  was  m  de  to  strike 
out  all  of  his  testimony,  and  no  inquiry  was 
made  as  to  what  the  statements  to  him  of 
the  party  or  her  husband  were.  The  amount 
awarded  by  the  jury  was  not  grossly  excess- 
ive. Held,  that  the  court  will  not  reverse 
the  judgment  on  the  ground  that  the  trial 
court  erred  in  overruling  the  motion  to 
strike  out  the  testimony.  Atchison,  T.  &* 
S.  F.  R.  Co.  v.  Frazi.'-  8  Am.  &^  Eng.  R. 
Cas.  72,  27  /Can.  463.-  Commented  on  in 
Cleveland,  C,  C.  &  I.  A.  Co.  v.  Newell.  23 
Am.  &  Eng.  R.  Cas.  492,  104  Ind.  264,  54 
Am.  Rep.  312.  Followed  in  St.  Louis  & 
S.  F.  R.  Co.  V.  Farr,  56  Fed.  Rep.  994. 

The  testimony  of  a  physician  as  to  his 
diagnosis  of  a  case,  'he  diagnosis  not  being 
based  upon  any  history  of  the  case,  and  his 
opinion  as  to  the  cause  of  the  paralysis  with 
which  the  patient  is  afflicted  being  based 
upon  the  conclusions  of  another  physician, 
is  incompetent  testimony.  Fox  v.  Penin- 
sular IV.  L.  &•  C.  Works,  92  Mich.  243,  52 
A'.  IV.  Rep.  623. 

The  testimony  of  a  physician  that  inju- 
ries resulting  from  railroad  accidents  are 
more  severe  than  from  other  causes,  though 
bearing  the  same  external  appearance,  is 
admissible  although  his  knowledge  is  de- 
rived from  study  alone.  Taylor  v.  Grand 
Trunk  R.  Co.,  48  A'.  H.  304. 

In  an  action  for  personal  injuries,  the 
proof  tended  to  show  that  the  left  side  of 
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plaintilTwas  partially  paralyzed.  The  direct 
question  was  then  asked  of  a  physician  by 
plaintiff's  counsel  whether  plaintiff  could 
walk  without  a  cane.  Held,  that  leading 
questions  are  always  disci etionary,  and  this 
one  could  do  no  harm  where  the  witness 
did  not  answer  it  further  than  to  say  that 
the  paralysis  made  a  perceptible  lameness. 
Johnson  V.  Btoadivay  &>  S.  A.  Ji.  Co.,  25  A', 
y.  S.  Ji.  162,  S3  Jinn  633,  mnn.,  2  Silv.  Sup. 
Ct.  532,6  N.  v.  Supp.  113;  ajOirmed  in  125 
N.  V.  702,  nwni.,  34  N.  Y,  S.  Ji.  ioj2,  26  N. 
E.  Rep.  752. 

The  evidence  of  a  physician  who  testifies 
as  an  expert  is  not  rendered  incompetent 
because  it  is  based  upon  an  6,r /.ir/f  exam- 
ination. Sucli  objection  only  goes  to  the 
weight  of  the  evidence,  and  not  to  its  com- 
petency. Mississippi  &^  T.  K.  Co.  v.  Ayres, 
16  Lea  {Tenn.)  725. 

Vhe  qualifications  of  a  physician  to  testify 
in  a  professional  capacity  vunt'cr  §  1436, 
S.  «&  B.  Wis.  Ann.  St.)  may  be  proved  by 
liis  own  oral  testimony,  without  producing 
his  diploma  or  proving  by  record  evidence 
the  incorporation  of  the  institution  or  so- 
ciety which  granted  it,  or  that  he  is  a  mem- 
ber of  one  of  the  medical  societies  desig- 
nated. J\IcDonald\.  Ashland,  "]%  IVis.  2^1, 
47  A'.   lV.A\p.43^. 

(2)  Opinions  not  permissible. — In  an  ac- 
tion to  recover  for  personal  injuries  to  a 
passenger  which  caused  a  permanent  stiff- 
ening of  one  of  his  arms,  a  physician  and 
surgeon  who  has  testified,  as  an  expert,  that 
the  injury  might  probably  be  cured  by  a 
painful  and  somewhat  dangerous  surgical 
operation  cannot  be  asked  whether,  if  it 
was  his  arm,  he  would  submit  to  such  oper- 
ation. Alontgomery  &*  E.  K.  Co.  v.  Mai- 
li'tie,  92  Ala.  209,  9  So.  Rep.  363. 

A  physician  cannot  testify  to  his  opinion 
as  to  what  ails  ;•  patient  where  such  opinion 
is  not  the  result  of  his  own  examination  nor 
based  on  facts  in  proof  nor  given  in  answer 
to  hypothetical  questions  based  on  facts. 
Grand  Rapids  &^  I.  R.  Co.  v.  Huntley,  38 
Mich.  537. 

In  an  action  for  personal  injuries,  a 
physician  testified  that  he  had  never  seen 
plaintiff  before  she  was  injured,  and  that 
lie  had  no  personal  knowledge  of  her  medi- 
cal history  prior  to  the  accident  except 
what  he  learned  by  questioning  her,  and 
no  evidence  was  given  as  to  what  plain- 
tiff had  told  the  physician.  He  was  then 
asked   for  wiiat  he  had  treated  her,  wliat 


symptoms  he  had  treated  her  for  during  the 
time  from  the  injury  to  the  trial,  "due  en- 
tirely to  the  injuries  she  received  at  the 
time  of  the  accident."  Held,  that  an  objec- 
tion to  the  question  should  have  been  sus- 
tained. It  allowed  the  witness  completely 
to  usurp  the  functions  of  the  jury.  Atkins 
V.  Manhattan  R.  Co.,  32  A'.  1'.  S.  R.  2\\, 
10  N.  y.  Supp.  432,  57  Hun  102. 

In  a  suit  for  a  personal  injury,  the  physi- 
cian attending  plaintiff  cannot  be  asked  his 
opinion  as  to  the  result  if  the  treatment 
adopted  by  him  had  been  continued  by  the 
physician  succeeding  him  after  he  had 
abandoned  the  case,  when  such  evidence 
does  not  go  to  show  that  the  subsequent 
treatment  rendered  permanent  the  injury 
to  plainti,  .  International  &"  G.  JV.  R.  Co. 
v.Iri'ine,  \  Jex.)  18  Am.  &>  Eng.  R.  Cas.  294. 

(3)  As  to  value  of  services. — In  an  action 
for  personal  injuries  resulting  in  the  loss 
of  both  legs  below  the  knees,  a  physician 
testified,  without  objection,  that  he  had  rec- 
ommended plaintiff  to  go  South  or  West 
for  the  recovery  of  his  health  ;  that  it  was 
necessary  that  a  person  should  go  with 
him  ;  that  he  was  in  the  incipient  stages  of 
consumption ;  and  that,  while  his  injuries 
would  not  directly  produce  this  disease, 
they  would  produce  a  condition  of  body 
favorable  to  its  development.  He  was  then 
allowed,  against  objection,  to  testify  as  to 
the  price  for  the  services  of  such  a  trained 
nurse  as  would  be  competent  to  take  care 
of  plaintiff.  Held,  that  defendant  had  no 
ground  of  exception.  Turner  v.  Boston  &* 
M.  R.  Co.,  158  Mass.  261,  33  A'.  E.  Rep.  520 

In  an  action  for  injuries  to  plaintiff's  eye, 
it  appearing  that  he  was  put  to  expense  for 
surgical  treatment,  it  is  proper  to  allow  the 
surgeon  to  testify  to  the  value  of  the  services. 
It  is  not  necessary  that  the  amount  shall 
have  been  actually  paid.  McA'oierv.  Man- 
hattan R.  Co.,  4  A'.  1'.  .S'upp.  310,  51  Hun 
644,  22  A'.  ]'.  S.  R.  840;  affirmed  in  123  A', 
y.  664,  mem.,  26  A\  E.  Rep.  750. 

105.  Csmso  of  pei'KOiial  injury. — 
(i)  Rule  stated. — Where  a  medical  witness 
who  has  seen  and  examined  the  injured 
party  has  testified  to  his  condition,  it  is 
proper  to  permit  such  witness  to  state  what, 
in  his  opinion,  produced  the  symptoms  he 
had  described.  Louisville,  N.  A.  &*  C.  R. 
Co.  V.  M'^ood,  113  Ind.  544,  12  IW'st.  Rep. 
303,  14  A'.  E.  Rep.  572,  16  A^.  E.  Rep.  197. 
Pennsylvania  Co.  v.  Frund,  4  Ind.  App,  469, 
30  A'.  E.  Rep.  in 6.     Lacas  v.  Detroit  City 
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Jt.  Co..  92  M/c/i.  412,  52  N.  W,  Rep.  745.— 
Distinguishing  Jonesz/.  Portland,  88  Midi, 
598.  Following  Fay  v.  Swan,  44  Mich. 
l\\. —Stouter  V.  Manhattan  K.  Co.  127  A\ 
Y.  661,  3  5//z/.  4/>/>.  472.  38  A'.  V.  S.  A\ 
162,  27  A'.  E.  Rep.  805  ;  affirming  25  A'.  Y. 
S.  R.  683,  6  A^.  r.  5«//.  163.  3  Silv.  Sup. 
Ct.  413.  Texas  C.  R.  Co.  v.  Burnett,  80 
7;u-.  536,  16  5.  JV.  Rep.  320. 

But  he  must  state  the  facts  upon  which 
his  opinion  is  founded.  Matteson  v.  New 
York  C.  R.  Co.,  62  /iard.  {N.  Y.)  364.— 
Applied  in  Jones  ta  Utica  &  B.  R.  R.  Co., 
40  Hun  (N,  Y.)  349. 

And  he  cannot  be  aslied  his  opinion  as 
to  the  cause  of  an  injury  judging  merely 
from  the  condition  in  which  he  found  the 
patient,  and  without  any  itnowledge  as  to 
liow  the  injury  took  place.  Hitchcock  v. 
Burgett,  38  Mich.  501. 

(2)  Illustrations. — A  physician,  testifying 
as  an  expert  as  to  the  nature  and  extent  of 
plaintiflf's  injuries,  after  a  personal  examina- 
tion may  state  his  opinion  that  they  were 
caused  by  a  fall,  but  not  that  tlicy  wer* 
caused  by  a  fall  from  a  horse  at  a  particular 
railroad  crossing  described  in  ihc  complaint, 
when  he  knows  nothing  of  the  facts.  I\il- 
icrson  v.  South  &^  N.  /I/a.  R.  Co.,  89  ^lla. 
318,  7  So.  Rep.  437. 

In  an  action  for  a  personal  injury,  plaintifif 
called  a  practising  physician  and  surgeon 
who  was  well  acquainted  with  plaintiff,  hav- 
ing met  him  almost  daily  for  many  years, 
but  who  had  been  called  upon  to  treat  him 
for  the  first  time  when  the  injury  was  re- 
ceived, and  asked  him  this  question  :  "  What, 
in  your  opinion  and  knowledge  of  Mr.  O.'s 
previous  health  and  condition,  has  caused 
his  present  illness  or  disorder,  as  described 
by  you?"  and  he  answered:  "My  opinion 
is,  it  results  from  the  injury  in  November 
last."  /feltl,  no  error,  it  appearing  that  the 
witness  had  sufficient  knowledge  upon  which 
to  base  an  intelligent  opinion.  Louisville, 
jV.  a.  &>  C.  R.  Co.  V.  Shires,  19  Am.  &> 
Eng.  R.  Cas.  387.  108  ///.  617, 

In  such  case,  a  witness  for  the  defense,  a 
practising  physician,  was  asked  the  ques- 
tion :  "  Please  state  what,  in  your  judgment 
as  a  physician,  is  the  present  malady  of 
plaintiff,  according  to  the  symptoms  as 
given  by  Dr.  Tillottson  ?  "  Thi  witness  had 
stated  that  he  had  heard  Dr.  T.'s  testimony, 
and  also  that  the  doctor  had  made  a  state- 
ment of  the  case  to  him  on  the  day  before. 
Held,  that  an  objection  to  the  question  was 


properly  sustained,  as  it  did  not  call  for  an 
opinion  on  the  testimony  of  Dr.  T.  as  given 
on  the  trial,  but  according  to  the  symptoms 
given  by  Dr.  T.,  which  also  included  staie- 
ments  made  by  him  on  the  preceding  day. 
Louisville,  A'.  A.  &^  C.  R.  Co.  v.  Shires,  19 
Am.  &-  Eitg.  R.  Cas.  387,  108  ///.  617. 

A  physician  may  give  his  opinion  as  to 
whether  fright  would  produce  heart  trouble. 
Illinois  C.  R.  Co.  v.  Latimer,  128  ///.  163, 
21  N.  E.  Rep.  7  ;  affirming  28  ///.  App.  552. 

While  a  surgeon  may  testify  whether  ex- 
ternal violence  having  a  specified  effect 
upon  the  person  may  produce  a  given  re- 
sult, it  is  not  competent  for  him  to  say  that 
a  described  movement  of  a  car  and  of  the 
person  of  the  patient  will  or  will  not  pro- 
duce that  specified  effect  upon  his  person. 
Wabash  Western  R.  Co.  v.  Friedman,  41  ///. 
Af'P  21  o. 

A  physician  who  attended  one  injured  in 
a  railway  accident  in  December  and  testified 
as  to  his  condition  the  following  April  can 
be  asked  whether  the  condition  of  the 
patient  in  April  was  the  natural  result  of 
the  injuries  r.ceived  in  December.  Mc- 
Donald  v.  Illinois  C.  R.  Co.,  88  /owa  345,  55 
jV.   If.  Rep.  102. 

The  injury  inflicted  was  rupture  and  vari- 
cocele, and  a  competent  physician  and  sur- 
geon who  had  examined  the  injury  was 
called  as  an  expert,  and  testified  that  such 
injuries  were  generally  the  result  of  more 
or  less  violence.  He  had  heard  the  injured 
plaintiff  testify  how  the  injury  was  caused, 
and  he  was  asked  to  state  wliether.  in  his 
opinion,  plaintiff's  injury  could  have  been 
produced  in  the  manner  stated.  Over  ob- 
jection he  answered  that  it  could,  and 
must  have  been  done  by  violence.  Held, 
not  prejudicial  error.  Atchison,  T.  &■■  .V.  /'. 
/'.  Co.  v.  Brassfield,  51  Kan.  167,  32  Pac. 
Rep.  814. 

The  principal  injury  complained  of  liLMiig 
a  fracture  and  dislocation  of  the  shoulder 
which  had  impaired  plaintiff's  power  to  use 
his  arm,  and  the  defense  having  claimed 
that  these  injuries  were  feigned,  it  is  not 
prejudicial  error  to  permit  an  expert  wit- 
ness, who  has  testified  to  a  shrunken  con- 
dition of  the  arm  which  could  not  have 
been  caused  by  mere  disuse,  to  give  his 
opinion  that  plaintiff  was  not  simulating. 
Harrold  v.  Winona  iS-»  St.  P.  R.  Co.,  47 
Minn.  17,  49  X.    W.  Rep.  389. 

In  an  action  for  personal  injuries  to  a  pas- 
senger by  tile  cars  leaving  the  track,  plain- 
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tiff  testified  that  he  was  thrown  on  some 
rubbish  with  his  body  bent  forward  over  his 
limbs  and  certain  rubbish  piled  on  his  back, 
wliich  caused  certain  injuries.  It  was  clearly 
proven  that  his  spine  was  injured.  Held, 
tliat  it  was  competent  to  ask  a  physician 
whether  the  doubling  up  of  plaintif!  in  the 
manner  described  "  would  be  a  competent 
cause  for  this  condition."  Beckwith  v.  New 
York  C.  Ji.  Co.,  64  Bard.  {N.  Y.)  299. 

In  an  action  for  personal  injuries  a  physi- 
cian testified  tliat  lie  first  saw  plaintiff  about 
two  weeks  after  the  accident,  when  she  was 
suffering  from  meningitis,  and  that  ne  had 
heard  plaintiff  describe  the  accident.  He 
was  then  asked  whether  the  injuries  re- 
ceived as  described  by  plaintiff  were  suffi- 
cient to  produce  meningitis.  Held,  that 
the  question  was  improper.  The  witness 
must  base  his  answer  upon  what  he  believes 
to  be  the  facts,  and  not  upon  what  plaintiff 
has  testified  to.  Connelly  v.  Mati/iattan  R. 
Co.,  39  N.  Y.  S.  li.  561,  15  iV.  Y.  Stipp.  176, 
60  Hun  495. 

In  an  action  for  personal  injuries  occur- 
ring in  the  upper  part  of  New  York  city,  a 
medical  W'^.ness  was  asked,  assuming  that 
plai  itiff  was  in  good  health  the  day  before 
the  accident  and  that  she  was  thrown  from 
her  seat  in  defendant's  car,  carried  in  an 
ambulance  to  a  house  near  by  and  after- 
wards removed  to  Brooklyn,  and  was  then 
examined  and  found  to  be  suffering  from 
rapid  pulse,  bruises,  and  ruptured  veins, 
what  would  witness  say  was  the  cause  of 
her  injuries.  Held,  not  objectionable  as 
calling  for  the  mere  conclusion  of  the  wit- 
ness. Havil'and  v.  Manhattan  R,  Co.,  15 
N.  Y.  Supp.  898.  61  Hun  626,  mem.,  40  N. 
Y.  S.  R.  yjyi,  affirmed  in  131  N.  Y.  630, 
fnem.,  30  N.  E.  Rep.  864,  vtem. 

No  objection  having  been  made  to  the 
question  as  ill-framed  and  improperly  asking 
for  the  cause  of  the  injuries,  defendant  can- 
not, on  appeal,  avail  itself  of  such  objec- 
tions. Haviland  v.  Manhattan  R.  Co.,  15 
N.  Y.  Supp.  898,  61  Hun  616,  mem.,  40  N. 
Y.  S.  R.  773;  affirmed  in  131  N.  Y.  630, 
mem.,  30  A^.  E.  Rep.  864,  mem. 

Plaintiff  was  standing  in  a  crowded  horse 
car  when  it  jumped  the  track  and  stopped 
suddenly  against  a  bridge,  which  threw 
plaintiff  forward  and  injured  her.  A  physi- 
cian who  had  attended  plaintiff  was  asked 
if  the  falling  of  the  other  passengers  on 
plaintiff  as  described  by  her  would  be  suffi- 
cient to  cause  the  shock  or  injury.     He 


replied  that,  in  his  opinion,  it  would  not ; 
that  the  injury  was  caused  by  the  jar  or  fall. 
Held,  that  the  admission  of  the  evidence 
was  not  error.  Griffith  v.  Utica  &•  M.  R, 
Co.,  43  N.  Y.  S.  R.  835,  63  Hun  626,  mem., 
17  N.  Y.  Supp.  692 ;  affirmed  in  137  N.  Y. 
566,  mem.,  50  N.  Y.  S.  R.  933,  tffm.,  33  A^.  E. 
Rep.  339,  /«(•»».— Distinguishing  Ryan  v. 
Porter  Mfg.  Co.,  57  Hun  256,  32  N.  Y.  S. 
R.  621.  Quoting  Hagcnlocher  v.  Coney 
Island  &  B.  R.  Co..  99  N.  Y.  137. 

166.  Nature  mid  extent  of  per- 
sonal injury.*  —  A  surgeon  who  has  ex- 
amined an  injury  may  testify  as  to  the 
character  of  the  fracture  and  Sis  to  what 
bones  were  broken.  Goshen  v,  England, 
119  /nd.  368,  21  A^.  E.  Rep.  977.  —  Dip  p- 
PROVSD  in  Terre  Haute  &  I.  R.  C  v. 
Clem,  123  Ind.  15. 

The  testimony  of  the  physicians  who  ex- 
amined plaintiff's  limb  and  broken  bone  as 
to  the  details  of  such  examination  is  com- 
petent. Sherwood  v.  Chicago  &*  IV.  M.  R. 
Co.,  88  Mich.  108,  50  A^.   IV.  Rep.  loi. 

A  practising  physician  may  testify  in  re- 
spect to  the  nature  of  a  disease  wliich  is 
alleged  to  be  the  result  of  an  injury  received 
by  being  thrown  from  a  car,  and  the  fact 
that  he  is  not  a  specialist  only  affects  the 
value  of  his  testimony.  Cooper  v.  St.  Paul 
City  R.  Co.,  58  Am.  <S-  Eng.  R.  Cas.  598,  54 
Minn.  379,  56  A^.   IV.  Rep.  42. 

Practising  physicians  may  likewise  give 
their  opinions  as  to  the  nature  of  the  in- 
juries, such  opinions  being  based  in  part  on 
the  statements  of  the  injured  person  in 
relation  to  his  condition,  sufferings,  or 
symptoms  in  the  course  of  their  profes- 
sional examination  into  the  case.  Cooper 
V.  St.  Paul  City  R.  Co.,  58  Am.  &*  Eng.  R. 
Cas.  598,  54  Minn.  379,  56  A'.  IV.  Rep.  42. 

In  an  action  for  personal  injuries,  where 
a  physician  has  testified  that  an  uncertainty 
of  movement  in  plaintiff  was  a  symptom  of 
paralysis,  he  may  further  testify  as  to  the 
degree  of  physical  and  mental  power  plain- 
tiff possessed  in  his  partially  paralyzed  con- 
dition. Beckwith  v.  Ne^v  York  C.  R.  Co., 
64  Barb.  {N.  Y.)  299. 

In  an  action  for  personal  injuries,  a  physi- 
cian who  attended  plaintiff  for  the  first  six 
weeks  after  the  injury,  treated  him  twelve 

*  Expert  testimony  as  to  personal  injury,  see 
note,  19  Am.  &  Eng.  R.  Cas.  395. 

As  to  when  attending  physician  may  give 
opinion  as  to  extent  of  personal  injuries,  see 
note,  10  Am.  St.  Rep.  63. 
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to  fifteen  times  thereafter,  and  examined 
him  seven  months  before  the  trial,  is  quali- 
fied to  speak  as  to  the  nature  and  extent  of 
the  injury.  Germann  v.  Suburban  Rapid 
Transit  Co.,  \i  N.  Y.  Supp.  897,  37  A^.  Y. 
S.  R.  360;  affirmed  in  128  N.  K  681,  mem., 
29  N.  E.  Rep.  149,  mem. 

In  an  action  for  personal  injuries,  a  physi- 
cian who  hac  examined  plaintiff  on  three 
different  occasions  was  asked  :  "  From  what 
you  have  known  of  his  case  heretofore,  and 
what  you  have  learned  of  his  condition 
here  to-day,  what  do  you  say  about  his  be- 
ing able  to  do  heavy  work,  and  hard  work  ?  " 
Witness  answered  :  "  I  don't  think  it  would 
be  prudent  for  him  to  do  hard  work"  ;  and 
again,  to  the  question,  "  What  is  your  opin- 
ion about  his  arm  having  been  broken  ?  " 
answered,  "  My  opinion  is  that  it  was 
broken."  Held,  admissible.  Johnson  v. 
Central  Vt.  R.  Co.,  19  Am.  &*  Eng.  R.  Cas. 
169,  56  Vt.  707. 

167.  Permanency  of  injuries.*— 
(i)  General  rule. — In  an  action  for  personal 
injuries,  the  declaration  alleges  that  all  oi 
plaintiff's  injuries  will  continue  for  a  long 
time  and  prevent  her  from  having  free  use 
of  her  person  ;  that  the  injuries  to  her  side 
and  arm  are  permanent;  that  she  will  not  be 
able  for  a  very  long  time,  by  reason  of  said 
injuries,  to  discharge  her  domestic  duties, 
and  that  her  capacity  to  earn  money  has 
been  destroyed  for  a  long  period  of  time 
and  permanently  decreased  one  half.  Held, 
not  error  to  permit  a  witness  to  testify  that 
the  condition  of  plaintiff  ten  years  hence, 
if  it  continues  going  on  as  it  is,  will  be  that 
of  a  confirmed  invalid,  the  court  instruct- 
ing the  jury  that  they  cannot  consider  any 
permanent  injuries  damage  except  to  the 
arm  and  side,  and  that  evidence  as  to  dura- 
tion of  other  injuries  can  be  considered  only 
as  showing  that  the  injuries  will  extend  for 
some  time  in  the  future.  Metropolitan  St. 
R.  Co.  \.  Johnson,  90  Ga.  500, 16  S.  E.  Rep.  49. 

Plaintiff  was  injured  in  July,  1880,  and 
in  June,  1885,  a  doctor  was  called  to  see 
him.  On  the  trial  the  doctor  was  asked  : 
"  When  you  got  there  what  condition  did 
you  find  the  child  in  ?  "  Defendant  objected 
that  the  visit  was  too  remote  from  the  acci- 
dent to  be  material.  Held,  that  as  there 
was  testimony  that  the   injuries   received 

*  Expert  testimony  as  to  the  permanence  and 
future  effects  of  personal  injuries,  see  note,  42 
Am.  &  Eng.  R.  Cas.  223. 


continued  to  time  of  trial,  and  some  evi- 
dence that  they  were  permanent,  the  ques- 
tion was  not  immaterial  upon  this  ground. 
Keyserv.  Chicago  <S-  G.  T.  R.  Co.,  31  Am. 
&•  Eng.  R.  Cas.  399,  66  Mick.  390,  10  West. 
Rep.  646,  33  A^,  W.  Rep.  867. 

In  an  action  for  personal  injuries,  plain- 
tiff, after  proving  the  injury  which  he  has 
suffered,  may  offer  in  evidence  the  opinion 
of  a  medical  witness  having  knowledge  of 
the  case  as  to  the  probability  of  his  recov- 
ery. Griswold  V.  New  York  C.  &»  H.  R. 
R.  Co.,  42  Am.  <S-  Eng.  R.  Cas.  221,  115  iV. 
Y.  61,  21  N.E.  Rep.  726,  23  A^.  Y.  S.  R.  729; 
affirming  44  Hun  236,  7  N.  Y.  S.  R.  804.— 
Distinguishing  Strohm  v.  New  York,  L. 
E.  &  W.  R,  Cc,  96  N.  Y.  305  ;  Tozert/.  New 
York  C.  &  H.  R.  R.  Co.,  105  N.  Y.  617. 
Quoting  Turner  v.  Newburgh,  109  N.  Y. 
309.— Distinguished  in  Miley  v.  Broad- 
way &  S.  A.  R.  Co.,  29  N.  Y.  S.  R.  107 ; 
O'Brien  v.  New  York,  N.  H.  A  H.  R.  Co., 
36  N.  Y.  S.  R.  801,  59  Hun  623,  13  N.  Y. 
Supp.  305.  Followed  in  Alberti  v.  New 
York,  L.  E.  &  W.  R.  Co.,  118  N.  Y.  77; 
Atkins  V.  Manhattan  R.  Co.,  32  N.  Y.  S.  R. 
214,  10  N.  Y.  Supp.  432,  57  Hun  102. — Buel 
V.  New  York  C.  R.  Co.,y  N.  F.314.  Reich- 
man  v.  Second  Ave.  R.  Co.,  \^  1^.  Y.  S.  R. 
928,  48  Hun  620,  mem.,  i  A^.  Y.  Supp.  836. 
Campbell  v.  New  York  C.  &^  H.  R.  R.  Co.,  3 
N.  Y.  Supp.  694,  49  Hun  611,  mem.,  19  A'. 
Y.  S.  R.  659;  affirmed  in  121  A'^.  Y.  669, 
mem.,  24  A'.  E.  Rep.  1094.  Goll  v.  Man- 
hattan R.  Co.,  25/.  <S-  5.  74,  24  N.  Y.  S.  R. 
24,  5  A^.  Y.  Supp.  185;  affirmed  in  125  A^. 
Y.  714,  26  A^.  E.  Rep.  756.  Coyne  V.  Man- 
hattan R.  Co.,  42  A^.  Y.  S.  R.  617,  62  Hun 
620,  16  A^.  Y.  Supp.  686.  Macer  v.  Third 
Ave.  R.  Co.,  15/.  <S-  S.  (N.  Y.)  461.— Dis- 
tinguishing Curtis  V.  Rochester  &  S.  R. 
Co.,  18  N.  Y.  534. — Bailey  v.  Wescott,  14 
Daly  (N.  Y.)  506. 

And  questions  put  to  the  physician  need 
not  necessarily  be  hypothetical  in  form. 
Coyne  v.  Manhattan  R.  Co.,  42  A^.  Y.  S.  R. 
617.  62  Hun  620.  16  A^.  Y.  Supp.  686. 

And  the  physician  may  give  his  opinion 
whether  pain  will  continue.  Popp  v.  New 
York  C.  &*  H.  R.  R.  Co.,  26  A^.  Y.  S.  R.  639, 
54  Hun  63s,  4  Silv.  Sup.  Ct.  243,  7  N.  Y. 
Supp.  249.  —  Distinguishing  Strohm  v. 
New  York,  L.  E.  &  W.  R.  Co.,  96  N.  Y.  305  ; 
Tozer  v.  New  York  C.  &  H.  R.  R.  Co.,  105  N. 
Y.  617.  6  N.  Y.  S.  R.  447.  Following 
Griswold  v.  New  York  C.  &  H.  R.  R.  Co., 
23  N.  Y.  S.  R.  729. 
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(2)  Illustrations. — In  an  action  for  per- 
sonal injuries,  a  doctor,  one  of  plaintiff's 
witnesses,  was  asked  as  to  whether  the 
complications  from  which  plaintiff  was  suf- 
fcrini^  were  likely  to  be  permanent.  The 
answer  was  ;  "  They  certainly  arc  likely  to 
be  permanent,  by  all  means."  Held,  that 
this  was  competent.  Keichman  v.  Second 
Ave.  R.  Co.,  15  N.  Y.  S.  A\  928, 48  Nu/i  620, 
mem.,  1  Al.  V.  Supp.  836. 

In  an  action  for  personal  injuries,  where 
the  evidence  shows  that  the  effects  of  the 
injuries  remained  until  the  time  of  trial,  a 
physician  who  saw  plaintiff  in  the  meantime, 
some  four  months  after  the  injury,  may 
properly  testify  as  to  plaintiff's  condition  at 
that  time.  Dale  v.  Brooklyn  City,  II.  P.  &• 
P.  P.  R.  Co.,  ZT.&'  C.  (iV.  Y.)  686 ;  ajfinncd 
inGoN.   r.  638. 

It  appeared  :hat  the  witness  had  been  in 
practice  for  eighteen  years.  Held,  th;it  it 
was  proper  to  asK  him  whether,  in  his  opin- 
ion, plaintiff  would  recover.  Jolinsoii  v. 
Broadway  &•  S.  A.  R.  Co.,  25  N.  Y.  S.  R. 
162,  53  Ilnn  633,  mem.,  2  Silv.  Siif).  Ct.  532, 
6  .V.  Y.  Supp.  113;  affirmed  in  125  A^.  Y. 
702,  inein.,i\  N.  Y,  S.  R.  1012,  26  A'.  E. 
Rep.  752,  mem. 

Plaintiff  encleavored  to  board  an  elevated 
railroad  cai  after  the  gate  was  closed,  and 
was  carried  some  distance  before  the  train 
could  be  stopped  and  her  rescue  effected. 
In  an  action  for  the  injuries  sustained 
thereby  the  evidence  was  conflicting  as  to 
whether  the  guard  told  her  to  get  on.  The 
court  excluded  questions  put  to  a  physician 
as  follows  :  "  From  your  experience  as  a  phy- 
sician, what  are  the  principal  effects  that  will 
be  apt  to  attend  a  patient  who  has  suffered 
tlic  injuries  you  have  described  }  "  and  "  Can 
you  state,  from  your  experience  as  a  physi- 
cian, any  of  the  effects  which  usually  at- 
tend such  injuries  as  you  have  testified  to, 
and  which  are  or  may  beconie  permanent  ? " 
Held,  no  error ;  that  such  questions  were 
vague  and  speculative.  Lewis  v.  Brooklyn 
El.  R.  Co.,  27  N.  Y.  Supp.  889,  7  Misc.  286. 
A  physician  and  surgeon  who  attended 
plaintiff  having  testified  that  the  injuries 
received  were  of  a  permanent  character,  it 
is  not  error  to  permit  him  also  to  testify  as 
to  the  expectation  of  life,  as  shown  by  the 
mortality  tables,  of  a  healthy  man  of  plain- 
tiff's age.  McCue  v.  Kno.vville,  146  Pa.  St. 
580,  23  Atl.  Rep.  439.— Following  Stein- 
brunner  v.  Pittsburgh  &  W.  R.  Co.,  146  Pa. 
St.  504. 


In  an  action  for  personal  injuries,  the 
opinion  of  a  witness  who  attended  plaintiff, 
that  his  injuries  are  permanent,  is  admis- 
sible although  two  years  have  elapsed  since 
the  time  of  the  accident.  Missouri  Pac.  R. 
Co.  V.  Callaghan,  (71.1. )  41  Am.  <Sv  Eng.  R. 
Cas.  85,  1 2  S.  IV.  Rep.  833. 

108.  Probable  future  effect  of  in- 
jury.*—(i)  In  general. — Medical  witnesses 
may  testify  as  to  the  probable  results  that 
will  follow  from  an  injury  described  by 
other  witnesses  who  have  testified  on  the 
trial.  Louisville,  A'.  A.  &^  C.  R.  Co.  v. 
J I'ood,  11^  Ind.  ^^^,  12  U'jst.  Rep.  ^o^,  14 
A'.  E.  Rep.  572,  16  A'.  E.  Rep.  197.— DIS- 
TINGUISHING Van  Deusen  v.  Newcomer,  40 
Mich.  90;  Haggerty  v.  Brooklyn  City  &  N. 
R.  Co.,  61  N.  Y.  624. 

In  an  action  for  personal  injuries,  the 
evidence  of  experts  as  to  future  conse- 
quences which  are  expecicd  to  follow  the 
injury  is  competent.  Strohm  v.  Neiij  York, 
L.  E.  <S-  W.  R.  Co.,  19  Am.  &^  Etig.  R. 
Cas.  167,  96  A'.  ]'.  305  ;  rnvrsing  2- Hun  20. 
— Applikd  in  Jones  7a  Utica  &  B.  R.  R, 
Co.,  40  Hun  349;  Harold  v.  New  York 
C.  &  H.  R.  R.  Co.,  13  Daly  (N.  Y.)  378; 
DeSoucey  v.  Manhattan  R.  Co.,  39  N.  Y.  S. 
R.  79,  15  N.  Y.  Supp.  108.  Distinguished 
IN  Griswold  v.  New  York  C.  &  H.  R.  R. 
Co.,  115  N.  Y.  61,  21  N.  E.  Rep.  726,  23  N. 
Y.  S.  R.  729 ;  McClain  f.  Brooklyn  City  R. 
Co.,  40  Am.  &  Eng.  R.  Cas.  254,  116  N.  Y. 
459,  22  N.  E.  Rep.  1062,  27  N.  Y.  S.  R.  549; 
Alberti  v.  New  York,  L.  E.  &  W.  R.  Co., 
118  N.  Y.  77.  23  N.  E.  Rep.  35  ;  Wallace  v. 
Vacuum  Oil  Co.,  12S  N.  Y.  579,  27  N.  E. 
Rep.  956 ;  Ganiard  7'.  Rochester  City  «&  B. 
R.  Co.,  50  Hun  22,  18  N.  Y.  S.  R.  692,  2  N. 
Y.  Supp.  470;  Popp  V.  New  York  C.  &  H. 
R.  R.  Co.,  26  N.  Y.  S.  R.  639,  7  N.  Y.  Supp. 
249;  Montgomery  t".  Long  Island  R.  Co.,  29 
N.  Y.  S.  R.  822,  8  N.  Y.  Supp.  811.  Ex- 
PLAINED  IN  Peterson  j'.  Chicago,  M.  &  St. 
P.  R.  Co.,  38  Minn.  511,  39  N.  W,  Rep.  485. 
Followed  in  Tozer  v.  New  York  C.  &  H. 
R.  R.  Co..  105  N.  Y.  617,  6  N.  Y.  S.  R.  447, 
I  Silv.  App.  371  ;  Milev  v.  Broadway  &  S. 
A.  R.  Co.,  29  N.  Y.  S.  R.  107,  8  N.  Y.'Supp. 
455;  Atkins  V.  Manhattan  R.  Co.,  32  N. 
Y.  S.  R.  214,  10  N.  Y.  Supp.  432,  57  Hun 
102.  Quoted  in  Mosher  v.  Russell,  44 
Hun  12.     Reviewed  in  Cook  7/.  New  York 


*  Examination  of  medical  witnesses.  Opin* 
ion  as  to  future  effect  of  injury,  see  52  Am.  & 
Eno.  R.  Cas.  610,  ai>str. 
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C.  &  H.  R.  R.  Co..  17  N.  Y.  S.  R.  3S3.- 
McCliiin  V.  Rrooklyn  City  li.  Co.,  40  Am.  <S^ 
Kitg.  R.  Cas.  254.  1 16  iV.  V.  459,  22  N.  E. 
lu'f).  1062.  27  A^.  F.  S.  A'.  549;  affirming  42 
//«//  657.  /«tv«.,  6  iV.  Y.  S.  R.  49.— Distin- 
guishing Strohm  v.  New  York,  L.  E.  &  W. 
R.  Co.,  96  N.  Y.  305.  Following  Lincoln 
V.  Saratoga  &  S.  R.  Co.,  23  Wend.  425; 
Filer  v.  New  York  C.  R.  Co.,  49  N.  Y.  42.— 
F(JLi,owED  IN  Albcrti  v.  New  York,  L.  E. 
k  W.  R.  Co.,  118  N.  Y.  77. —  Wallace  v. 
raciittm  Oil  Co.,  128  N.  V.  579,  mc?n.,  27  A'. 
l£.  Rep.  956.— Distinguishing  Strohm  v. 
New  York,  L.  E.  &  W.  R.  Co.,  96  N.  Y.  305. 
—Jones  V.  Utica  &>  B.  R.  R.  Co.,  40  Hun 
{X.  Y.)  349,  wztfw.— Applying  Matteson  v. 
New  York  C.  R.  Co.,  35  N.  Y.  487  ;  Matte- 
son  7'.  New  York  C.  R.  Co.,  62  Barb.  364 ; 
Strohm  v.  New  York,  L.  E.  &  W.  R.  Co.,  96 
N.  Y.  305 ;  Tozer  v.  New  York  C.  &  H.  R. 
R.  Co.,  38  Hun  100. — Maclennan  v.  Long 
[sland  R.  Co.,  20  /.  d^  S.  (N.  Y.)  22  ;  a/- 
finned  (?)  in  107  A';  Y.  623,  mem.,  13  N.  E. 
Rep.  939,  mem.,  11  N.  Y.  S.  R.  882,  mem. 
Evansville  &^  T.  H.  R.  Co.  v.  Crist,  1 1 6  Ind. 
446,  19  N.  E.  Rep.  310,  2  L.  R.  A.  450. 
Kansas  Pac.  R.  Co.  v.  Pointer,  9  Kan.  620. 
Abbot  V.  Dwinnell,  74  H^'/j.  514,  43  N.  W. 
Rep.  496. 

To  authorize  such  evidence,  however,  the 
apprehended  consequences  must  be  such  as 
in  the  ordinary  course  of  nature  are  reason- 
ably certain  to  ensue;  consequences  which 
are  contingent,  speculative,  or  merely  pos- 
sible are  not  proper  to  be  considered  in 
estimating  the  damages  and  may  not  be 
proved.  (Ruger.  Ch.  J.,  and  Dan  forth,  J., 
dissenting.)  Strohm  v.  AVrc/  ]^ork,  L.  E.&^ 
ll\  R.  Co.,  19  Am.  iS-  Eng.  R.  Cas.  167,  96 
.Y.  ]'.  305;  rer'ersing  32  Hnn  20.  Tozer  v. 
Xew  York  C.  &>  H.  R.  R.  Co.,  105  N.  Y. 
617,  mem.,  u  IV.  E.  AV^  846.  8  N.  Y.  S.  R. 
56,  6  A'.  Y.  S.  R.  447.  I  .Silv.  App.  371  ;  re- 
versing 38  Hun  100.— .Applied  in  DeSou- 
ccy  V.  Manhattan  R.  Co.,  39  N.  Y.  S.  R.  79, 
15  N.  Y.  Siipp.  108.  Distinguished  in 
GriswoldT/.  New  Yor"- C.  &  H.  R.  R.  Co., 
115  N.  Y.  61,  21  N.  E.  i^en.  726,  23  N.  Y.  S. 
R.  729;  Popp  V.  New  York  C.  &  H.  R.  R. 
Co.,  26  N.  Y.  S.  R.  f>^().— O'Brien  v.  Ne7<j 
York.  IV.  H.  &'  H.  R.  Co.,  36  \'.  Y.  S.  R. 
801,  59  liun  623,  13  .V.  Y.  Supp.  305. — Dis- 
tinguishing Griswold  v.  New  York  C.  & 
H.  R.  R.  Co.,  115  N.  Y.  61,  23  N.  Y.  S.  R. 
729,  Following  Atkins  v.  Manhattan  R. 
Co.,  32  N.  Y.  S.  R.  z\\.—DeSoucey  v.  Man- 
hattan  R.  Co.,  39  A^  Y.  S.  R.  79,  15  A^.   Y. 


Supp.  108.  —  Applying  Strohm  v.  New 
York,  L.  E.  &  W.  R.  Co.,  96  N.  Y.  305; 
Tozer  v.  New  York  C.  &  H.  R.  R.  Co.,  105 
N.  Y.  617,  6  N.  Y.  S.  R.  447  ;  Johnson  v. 
Manhattan  R.  Co.,  52  Hun  113,  23  N.  Y.  S. 
R.  388  ;  Gregory  v.  New  York,  L.  E.  &  W. 
R.  Co.,  55  Hun  (N.  Y.)  303.  28  N.  Y.  S.  R. 
726;  Atkins  V.  Manhattan  R.  Co.,  57  Hun 
(N.  Y.)  102.  32  N.  Y.  S.  R.  2i4.~Butler  v. 
Manhattan  R.  Co.,  3  Misc.  453,  10  Abb.  N. 
Cas.  78,  52  A^.  F.  5.  R.  498,  23  jV.  Y.  Supp. 
163  ;  affirmed  in  143  N.  Y.  630,  mem.,  60  A''. 
F.  i'.  R.  873,  37  N.  E.Rep.  826,  w/^w.— Fol- 
lowing Filer  v.  New  York  C.  R.  Co.,  49  N. 
Y.  42  ;  Brown  v.  New  York  C.  R.  Co.,  32  N. 
Y.  598;  Keanez'.  VVaterford,  130  N.  Y.  188. 

But  it  is  not  competent  to  ask  a  medical 
expert  what  results  are  likely  to  flow  from 
the  injuries  received  by  plaintifl.  Atkins  v. 
Manhattan  R.  Co.,  32  N.  Y.  S.  R.  214,  10 
N.  Y.  Supp.  432,  57  Htm  102. — Following 
Johnson  z".  Manhattan  R.  Co.,  52  Hun  in, 
23  N.  Y.  S.  R.  388  ;  Strohm  v.  New  York, 
L.  E.  &  VV.  R.  Co.,  96  N.  Y.  306 ;  Griswold 
V.  New  York  C.  &  H.  R.  R.  Co.,  115  N.  Y. 
61,  23  N.  Y.  S.  R.  729. — Followed  in 
O'Brien  v.  New  York,  N.  H.  &  H.  R.  Co., 
36  N.  Y.  S.  R.  801.  59  Hun  623,  13  N.  Y. 
Supp.  305. 

(2)  Illustrations. — It  is  competent  for  an 
attending  physician,  after  stating  the  char- 
acter and  condition  of  the  injuries  sued  for, 
to  give  his  opinion  as  to  the  probable  re- 
sults of  such  injuries,  although  he  did  not 
continuously  attend  the  injured  person  to 
the  time  of  the  trial,  and  it  is  also  compe- 
tent to  embody  the  facts  stated  by  him  in  a 
hypothetical  question  put  to  another  physi- 
cian. Louisville,  N.  A.  &=  C.  R.  Co.  v. 
Wright,  38  //;;/.  <S^  Eng.  R.  Cas.  41,  115 
Ind'.yi^,  13  West.  Rep.  798,  16  N.  E.  Rep. 
145,  17  A'.  E.  Rep.  584. 

A  medical  witness  called  by  plaintifl  was 
permitted  to  testify  to  his  opinion  as  to  the 
result  of  a  disease  in  the  natural  and  ordi- 
nary course,  to  wit,  that  plaintiff  would 
never  be  any  better  and  never  be  able  to 
straighten  his  limbs.  Held,  no  error.  Al- 
berti  v.  Neiu  York,  L.  E.  &=  W.  R.  Co.,  41 
.4m.  &>  Eng.  R.  Cas.  201,  118  A^.  F.  77,  23 
A'  /:.  Rep.^3S,  27  X.  Y.  S.  R.  865,  6  L.  R.A. 
765;  affirming  43  //««  421.— DISTINGUISH- 
ING Strohm  v.  New  York,  L.  E.  &  W.  R. 
Co.,  96  N.  Y.  305.  Following  Griswold  v. 
New  York  C.  &  H.  R.  R.  Co.,  44  Hun  236, 
T15  N.  Y.  61  ;  McClain  v.  Brooklyn  City  R. 
Co.,  116N.  Y.  459. 
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In  such  case  the  witness  was  asked  to 
state  the  length  of  time  plaintiff  might  live 
in  the  natural  and  ordinary  course  of  events. 
Upon  objection  the  court  decided  that  the 
witness  might  answer  if  he  could  speak  with 
reasonable  certainty.  He  replied  that  he 
could  only  give  the  probability  from  the 
history  of  similar  cases,  and  this  he  was 
permitted  to  do.  Held,  no  error.  Albert i 
V.  New  York,  L.  E.  &*  IV.  Ji.  Co.,  41  Am. 
&*  Eng.  R.  Cas.  201,  118  A^.  V.  77,  23  ^V.  E. 
Hep.  35.  27  N.  V.  S.  R.  865,  6  Z.  Ji.  A.  765  ; 
affirming  43  Hun  421. 

The  testimony  of  a  physician  that  on 
any  unusual  exertion  or  exposure  of  the  in- 
jured person  some  pain  may  be  suffered,  or 
that  a  change  of  weather  might  make  the 
injury  painful  at  times,  is  inadmissible  as 
being  too  conjectural  and  speculative.  El- 
sas  V.  Second  Ave,  A'.  C'.,  30  A'.  Y.  S,  A'. 
414,  56  Hun  161,  9  N.  Y.  Supp.  210. 

It  is  proper  to  permit  a  surgeon  to  testify 
that,  in  his  opinion,  a  personal  injury  is  lia- 
ble to  grow  worse.  Saltzman  v.  Brooklyn 
City  R.  Co.,  71  Hun  567,  26  A^.  Y.  Supp. 
311,  56  N.  Y.  S.  R,  220.— Following  Al- 
bert! V.  New  York,  L.  E.  &  W.  R.  Co.,  118 
N.  Y.  77. 

Where  a  female  passenger  sues  to  recover 
for  damages  which  she  received  while  on  a 
street-car,  the  statement  of  her  attending 
physician  that  she  will  never  be  able  to 
bear  children  and  that  her  condition  will 
never  improve  is  not  open  to  the  objection 
that  it  is  but  an  opinion,  where  he  gives 
facts  and  reasons  for  such  opinion  based 
upon  his  medical  knowledge.  King  v.  Sec- 
ond  Ave.  R.  Co.,  75  Hun  17,  26  A^.  Y. 
Supp.  973. 

IGO.  As  to  mental  condition  of 
patient. — A  physician  who  has  made  an 
examination  may  give  opinion  evidence  as 
to  mental  condition.  Louisville,  N.  A.  &* 
C.  R,  Co.  V.  Falvey,  23  Am.  &»  Eng.  R.  Cas. 
522,  104  Ind.  409,  3  A'.  E.  Rep.  389,  4  A'^.  E. 
Rep.  908. 

170.  Usual  effect  of  similar  in- 
juries. —  Where,  in  a  negligence  case, 
plaintiff's  physician  testifies  fully  in  regard 
to  her  condition  and  the  disease  from  which 
she  is  suffering,  resulting,  as  claimed,  from 
the  injuries  received,  it  is  competent  for 
him  to  state  from  his  experience,  practice, 
and  observation  what  percentage  of  persons 
in  plaintiff's  condition  recover  their  health, 
the  question  having  a  direct  bearing  upon 
the  permanency  of  the  disease.     Cole  v. 


Lake  Shore  &•  M.  S.  R.  Co.,  95  Mich,  77,  54 
A^.  W.  Rep.  638. 

It  is  permissible  to  ask  a  physician  who 
testifies  as  an  expert  what  is  the  usual  effect 
of  a  certain  internal  injury,  and  whether  it 
usually  affects  permanently  the  health  and 
strength  of  the  patient.  Harold  v.  New 
York  C.  &^  H.  R.  R.  Co.,  13  Daly  (A\  Y.) 
378  ;  affirmed  in  108  A^.  Y.  664,  mem.,  15  A'. 
E.  Rep.  445,  mem.,  13  A^.  Y.  S.  R.  903,  metn. 
—Applying  Strohm  v.  New  York,  L.  E.  & 
W.  R.  Co..  96  N.  Y.  305. 

It  is  proper  to  ask  a  physician  as  to  the 
probability  of  plaintiff  recovering  from  a 
certain  injury  ;  but  when  he  has  answered 
that  it  is  likely  to  be  troublesome  for  many 
years,  it  is  error  to  allow  him  to  go  on  and 
state  that  he  had  known  a  similar  injury  to 
trouble  a  man  and  to  be  tender  for  about 
thirty  years.  A/iley  v.  Broadway  fi-  S.  A. 
R.  Co.,  29  A^.  Y.  S.  R.  107,  8  A^.  Y.  Supp. 
455,  55  Huh  608.— Distinguishing  Gris- 
wold  V.  New  York  C.  &  H.  R.  R.  Co.,  115 
N.  Y.  61,  23  N.  Y.  S.  R.  729.  Following 
Strohm  v.  New  York,  L.  E.  &  W.  R.  Co., 
96  N.  Y.  305. 

171.  Manner  of  receiving  injury. 
— Medical  experts  may  give  their  opinion 
as  to  the  permanent  or  incurable  nature  of 
an  injury,  based  upon  the  assumption  that 
the  injured  person  was  in  good  health  be- 
fore the  injury  and  upon  testimony  as  to 
the  manner  in  which  the  injury  was  re- 
ceived, th;;  kind  of  injury  inflicted,  and  his 
present  bodily  condition.  Cooper  v.  St.  Paul 
City  R.  Co.,  58  Am.  &>  Eng.  R.  Cas.  598, 
54  Minn.  379,  56  A^.  W.  Rep.  42. 

A  surgeon  who  examined  plaintiff  soon 
after  he  had  his  leg  broken  is  competent  to 
testify  as  an  expert  that,  judging  from  the 
relative  position  and  the  condition  of  the 
broken  bones,  plaintiff's  foot  struck  upon  a 
sloping  object ;  that  the  heel  struck  before 
the  ball  of  the  foot,  and  that  his  body  was 
in  an  upright  position  when  he  fell.  John- 
son V.  Steam-Gauge  <&*  L.  Co.,  25  A'.  Y. 
Supp.  689,  55  V.  Y.  S.  R.  133,  72  Httn  535. 

172.  Cause  of  tleath*  —In  an  action 
for  negligently  causing  death,  the  evidence 
showed  that  the  immediate  cause  of  the 
death  was  peritonitis.  Medical  witnesses 
called  by  plaintiff  testified  that  oeritonitis 
might  be  caused  in  seven  different  ways. 
Held,  that  it  was  no  objection  to  a  verdict 
for  plaintiff  that  there  was  no  proof  that, 
several  causes  which  could  not  be  attrib- 
uted to  defendant's  negligence  did  not  exist 
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in  the  case.  Looram  v.  Third  Ave.  R,  Co., 
6  A^  Y.  Supp.  504,  25/.  <&-  S.  165.  25  A'.  K 
5.  A".  926;  affirmed  in  117  A';  K.  657, 
;«^;«.,  22  A^.  E.  Rep.  11 33. 

In  such  case  the  physician  who  attended 
the  intestate  from  the  time  of  the  injury  to 
his  death  testified  that  the  immediate  cause 
of  death  was  peritonitis.  Held,  that  it  was 
tlien  proper  to  asic  him  by  what  the  perito- 
nitis was  caused.  Looram  v.  Third  Ave.  R. 
Co.,  6  N.  V.  Supp.  504,  25  /.  6-  S.  165,  25 
A^.  v.  S.  R.  926;  affirmed  in  117  A^.  Y., 
657,  mem.,  22  N.  E.  Rep.  11 33. 

In  an  action  against  a  company  for  causing 
the  death  of  a  child  by  leaving  a  turntable 
unfastened,  where  the  attending  physician 
has  testified  that  the  child,  who  was  frail  and 
weai<,died  from  injuries  received  at  the  turn- 
table, it  is  not  error  for  the  court  to  exclude 
a  question  to  such  witness  as  to  "  whether 
or  not,  if  the  child  had  been  a  healthy  child, 
it  would  have  survived  the  injury."  Ilwaco 
R.  &*  N.  Co.  v.  Hedrick,  i  Wash.  446,  25 
Pac.  Rep.  335. 

173.  Basis  of  opinion.  —  (i)  State- 
ments by  patient  to  physician. — The  opinion 
of  a  medical  expert  witness  may  rest  in  part 
on  statements  made  by  his  patient.  Louis- 
ville. N.  A.  &>  C.  R.  Co.  V.  Falvey,  23  Am. 
&^  Eng.  R.  Cas.  522,  104  Ind.  409,  3  A^.  E. 
Rep.  389,  4  N.  E.  Rep.  908.  Cleveland,  C,  C. 
&>  I.  R.  Co.  V.  Newell,  23  Am.  <S-  Eng.  R. 
Cas.  492,  104  Ind.  264,  54  Am.  Rep.  312,  3 
X.  E.  Rep.  836.— Commenting  on  Grand 
Rapids  &  I.  R.  Co.  v.  Huntley.  38  Mich. 
537,  31  Am.  Rep.  121.— Louisville,  N.  A.  <S- 
C.  R.  Co.  V.  Wood,  1 1 3  Ind.  544,  1 2  IVest. 
Rep.  311,  14  A':  E.  Rep.  572,  16  A^.  E.  Rep. 
1 97.  Louisville,  N.  A.  &*  C.  R.  Co.  v.  Snyder, 
37  Am.  6f  Eng.  R.  Cas.  137,  117  Ind.  435, 
20  A'.  E.  Rep.  284,  3  L.  R.  A.  434.  Atch- 
ison, T.  &•  S.  F.  R.  Co.  V.  Frasier,  8  Am. 
&»  Eng.  R.  Cas.  72,  27  Kan.  463.  Ashton 
V.  Detroit  City  R.  Co.,  41  Atn.  &•  Eng.  R. 
Cas.  235.  -j^Mich.  587,  44  A''.  W.  Rep.  141. — 
Followed  in  Johnson  v.  McKee,  27 
Mich.  471 ;  Elliott  v.  Van  Buren,  33  Mich. 
49 ;  Mayo  v.  Wright,  63  Mich.  44.  — 
Jones  V.  Chicago,  St.  P.,  M.  &*  0.  R. 
Co.,  44  Am.  &•  Eng.  R.  Cas.  357,  43  Minn- 
279,  45  A'^.  IV.  Rep.  444.  Johnson  v. 
Northern  Pac.  R.  Co.,  47  Minn.  430,  50  N, 
IV.  Rep.  473.  Pullman  Palace  Car  Co.  v. 
Smith.  79  Tex.  468,  14  S.  W.  Rep.  993. 

But  the  physician  may  not  testify  as  to 
what  the  party  said  in  respect  to  the  past 
history  of  ttie  case  and  the  cause  or  dura- 


tion of  the  injury;  neither  can  he  give  an 
opinion  based  partially  upon  his  personal 
examination  and  partially  upon  what  the 
party  told  him  in  reference  to  the  past  his- 
tory of  the  case,  and  also  upon  statements 
in  reference  thereto  made  by  a  third  person 
in  the  presence  of  the  party.  Atchison,  T. 
&•  S.  F.  R.  Co.  V.  Frazier,  8  Am.  (S-  Eng. 
R.  Cas.  72,  27  Kan.  463. 

In  an  action  for  personal  injuries  claimed 
to  be  incurable,  a  physician  may  be  asked 
by  plaintiff  whether  he  had  noticed  an  un- 
certainty of  movement,  indicating  paralysis, 
when  plaintilT  was  not  aware  that  the  wit- 
ness saw  him.  Held,  that  the  evidence  was 
proper,  as  tending  to  show  that  paralysis 
was  not  feigned.  Beckwith  v.  New  York  C. 
R.  Co.,  64  Barb.  (N.  Y.)  299. 

In  an  action  for  personal  injuries,  includ- 
ing an  injury  to  plaintiff's  arm,  a  medical 
witness  called  by  plaintiff  was  asked  :  "You 
examined  her  [plaintifT]  a  few  days  ago,  and 
she  told  you  while  you  were  examining  her 
that  she  was  suffering  from  pain  in  that 
arm  ?  "  This  was  objected  to  on  the  ground 
that  the  witness  could  not  testify  as  to 
plaintiff's  pain,  and  upon  the  ground  that 
it  involved  the  assumption  that  there  was 
pain  at  the  present  time.  Held,  that  the 
question  was  not  open  to  either  objection. 
Rosevelt  v.  Manhattan  R.  Co.,  27  /.  &-  S. 
197,  13  A^.  Y.  Supp.  598,  37  A^.  Y.  S.  R. 
894;  affirmed  in  133  A'^.  Y.  537,  mem.,  30  A^. 
E.  Rep.  1148. 

Where,  at  the  commencement  of  an  action 
for  personal  injuries,  a  medical  expert  is  con- 
sulted by  plaintiff  solely  that  he  might  be 
called  as  a  witness,  such  expert  should  not 
be  allowed  to  testify  on  behalf  of  the  plain- 
tiff to  the  statements  made  by  the  latter  as 
to  his  symptoms,  feelings,  and  conditions 
from  the  time  of  the  accident  to  the  time 
of  such  consultation.  Stetuart  v.  Everts,  44 
Am.  &•  Eng.  R.  Cas.  313,  76  IVis.  35,  44  N. 
IV.  Rep.  1092. 

(2)  Expressions  of  pain.  —  A  physician, 
testifying  to  his  attendance  on  plaintiff  and 
his  examination  of  her  person  after  she  re- 
ceived the  injuries  for  which  she  sues,  may 
state  that  when  he  first  saw  her  "  she  was 
complaining  of  pain  from  an  injury  she  said 
she  had  received."  Birmingham  Union  R. 
Co.  V.  Hale,  90  Ala.  8,  8  So.  Rep.  142. 

A  physician  may  testify  as  to  statements 
or  expressions  of  pain,  etc.,  made  to  him 
by  plaintiff  in  the  course  of  an  examination. 
Cleveland,  C.,C.&*  I.  R.  Co.  v.  Newell,  23 
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/Im.  &•  Etij;.  A".  Cas.  492,  104  /mi,  264,  54 
A»i.  Rep.  312,  3  A'.  E.  Nffi.  836, 

(3)  Slit/eiiients  of  third  parties,  —  The 
opinions  of  i)hysicians  as  to  the  nature  of 
the  iiflliction  complained  of,  its  cause,  and 
the  probability  of  its  curability,  are  admis- 
sible upon  facts  as  proved  by  other  wit- 
nesses, Miittt'son  V.  New  York  C,  A'.  Co., 
35  X.  )'.  487.--Api'I.ii;ii  in  Jones?'.  Utica 
&  B.  R.  R.  Co.,  40  Hun  (N.  Y.)  349.  FoK- 
l,f)\VF.i)  IN  Stouter  v.  Manhattan  R.  Co.,  3 
Silv.  App.  472. 

Where  a  question  put  to  a  medical  expert 
calls  for  liis  opinion,  based  upon  the  knowl- 
edge of  the  witness  liimself  and  what  he 
may  have  derived  from  outside  sources  and 
not  predicated  solely  upon  the  facts  in  evi- 
dence, or  where,  among  other  things,  it 
calls  for  the  witness's  opinion  as  to  possible 
consequences,  such  as  are  speculative  and 
not  reasonably  certain,  a  specific  objection  is 
necessary  to  present  the  point  on  appeal. 
Wallace  V.  Vacuum  Oil  Co.,  128  A^,  Y.  579, 
mem.,  27  N.  E.  Rep.  956. 

A  medical  expert  should  not  be  permitted 
to  give  an  opinion  based  upon  contradictory 
testimony  of  other  witnesses;  and  he  should 
not  be  permitted  to  testify  as  to  his  opinion 
of  a  certain  malady  where  he  has  made  no 
personal  examination  other  than  obtaining 
statements  from  the  injured  person  and  her 
mother  a  year  and  a  half  after  the  injury. 
Kreusii^er  v.  Chicago  &^  A'.  IV.  A'.  Co.,  73 
Wis.  158,  40  A'.   W.  Rep.  617. 

7.  Surveyors  and  Civil  I'lngineers. 

174.  Surveyors.— A  surveyor  is  com- 
petent as  a  witness  in  condemnation  pro- 
ceedings to  test  and  apply  the  data  on  the 
map  as  sufficifMit  guides  for  location.  Grand 
Rapids,  L.  &-=  I).  R.  Co.  v.  Chesebro,  39  Am. 
&^  I'Mg.  R.  Cas.  1 59,  74  Mich.  466,-  42  A".  W. 
Rep.  66. 

In  an  action  for  obstructing  a  creek  and 
thereby  causing  water  to  overflow  plaintiff's 
land,  a  surveyor  was  called  as  a  witness 
who  had  made  a  survey  of  the  creek  and  a 
map,  and  had  taken  levels  at  various  points 
upon  the  land  of  plairitifT  whicli  was  then 
overflowed  and  liable  to  be  overflowed  at 
certain  stages  of  the  water,  and  had  esti- 
mated the  distances  of  thes"  points  from 
each  other.  His  levels  were  from  the  surface 
of  the  water  at  a  time  when  the  creek  was 
not  at  its  highest.  He  was  then  asked  by 
plaintiflf's  counsel:  "On  these  estimated  dis- 
tances and  the  levels  you  took,  how  much 


more  land  would  be  overflowed  with  water 
if  the  water  was  one  foot  higher?"  Held, 
that  the  evidence  called  for  was  competent. 
Phill/ps  V.  Terry,  3  Abb.  App.  Dec.  (N. 
)'.)  607. 

1  75.  Civil  oiigliioers.— The  chief  en- 
gineer of  a  company,  testifying  as  to  work 
done  by  plaintifT  on  railroad  trestles,  whether 
as  original  contractor  or  as  a  sub-contractor 
under  one  P.  being  the  question  at  issue, 
may  use  these  expressions  :  "  This  contract 
was  given  to  him  by  P.  at  my  special  in- 
stance, and  because  of  my  previous  nego- 
tiations with  him  ;  the  amoimt  of  work 
done  by  him  lor  P.  on  the  trestles  is  the 
identical  amount  of  work  he  would  have 
done  for  the  company  if  the  company  had 
contracted  directly  with  him  instead  of  I*., 
as  he  did  all  the  framing  that  was  done  on 
the  trestles."  Also,  "  At  all  events,  the 
entire  claim  is  erroneous,  *  *  '^  and,  from 
an  engineering  standpoint,  is  preposterous." 
Mobile  &^  B.  R.  Co.  v.  Worthing/on,  95  Ala. 
598,  10  So.  Rep.  839. 

A  civil  engineer  is  properly  permitted  to 
testify  to  measurements  of  work  performed 
under  a  sub-contract,  notwithstanding  such 
measurements  were  not  made  until  eight 
months  after  a  draft  was  drawn  paying  for 
the  work.  Delaware  County  Bank  v.  Dun- 
combe,  48  loiva  488, 

Upon  an  issue  of  negligence  in  the  con- 
struction of  a  work,  it  is  not  com[)etent  for 
an  engineer  in  charge  to  testify  that  in  the 
opinion  of  other  engineers  his  work  was 
sufficient  and  suited  tf)  its  purpose.  Corn- 
ish V.  Chicago.  B.  ih  Q.  R.  Co.,  49  /o7C'a  378. 

In  an  action  for  flowing  lands,  a  civil 
engineer  can  testify  that  a  couple  of  culverts 
through  an  embankment  would  help  mate- 
rially in  draining  the  land.  Willitts  v.  Chi- 
cai;o,  />'.  &-  A'.  C.  R.  Co..  88  /o7ua  281,  55  A^. 
W.  Rep.  313. 

In  an  action  for  personal  injuries  caused 
by  falling  in  a  hole  upon  station  grounds, 
the  testimony  of  a  civil  engineer  that  a  hole 
near  a  traveled  way  is  a  dangerous  place 
and  needs  protection  is  competent.  Cross 
V.  Lake  Shore  &->  M.  S.  R.  Co.,  35  Aju.  &> 
Eng.  R.  Cas.  476,  69  Mich.  363,  14  West. 
Rep.  181,  37  N.  W.  Rep.  361.— Following 
Laughlin  v.  Street  R.  Co.,  62  Mich.  220,  28 
N.  W.  Rep.  873. 

8.  Mechanics.    Machinists. 

170.  Mechanics.— On  the  question  of 
the  negligence  imputed  to  defendant,  the 
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tcAtimony  of  a  witness  familiar  with  the 
management,  use,  and  construction  of  steam 
l(jc<jmotive  engines,  that  he  "  never  iieard 
of  any  accident  to  persons  from  sparks 
emitted  from  the  smoitc-staclc,  cither  before 
or  s'nce"  the  one  tlien  under  investigation, 
was  pertinent  and  material.  Hig^im  v. 
Cherokee  A".  Co.,  27  Am.  &*  Eng.  R.  Cas 
218,  73  Ga.  149. 

in  an  action  fr>r  tlie  deatii  of  a  bral^cmaii 
caused  by  a  hand-hold  giving  way  as  he 
wiis  descending  the  ladder  at  the  side  of  a 
moving  car,  the  testimony  of  a  carpenter 
that,  in  his  opinion,  tlie  defect  would  liave 
hucn  disclosed  l)y  a  leasonaiK  ';  spection  is 
not  admissible,  it  not  being  a  case  calling 
for  expert  evidencr  Cutridge  v.  Missouri 
J'ac:  A\  Co.,  94  Afo.  468,  7  S.  IV.  Kep.  476. 

A  complaint  averred  that  plaintiff's  injury 
was  due  to  the  imperfect  and  brittle  condi- 
lion  of  and  flaws  in  a  hammer  which  had 
been  repaired  in  defendant's  shop  and  then 
furnished  to  plaintiff  for  use.  Held,  tiiat 
under  this  averment  the  evidence  of  black- 
smiilis  as  to  the  hammer  not  having  been 
repaired  with  reasonable  skill  was  adnus- 
sible.  Johnston  v.  Missouri  l\ic.  A'.  Co.,  96 
A/o.  340,  9  S.  W.  Rep.  790. 

An  expert  builder  of  stairs  may  give  his 
opinion  as  to  the  proper  slant  of  a  step. 
O'Mellia  v.  Kansas  City,  St.  J.  ^  C.  D.  R. 
Co.,  115  Mo.  205,  21  S.   \V.  Rep.  503, 

A  master  mechanic  who  never  drove  a 
car  is  not  competent  to  testify  as  to  the 
distance  within  which  a  car  may  be  stopped. 
lUxrry  v.  Second  Ave.  R.  Co.,  i  Misc.  502,  49 
A'.  1'.  S.  R.  705,  20  A'.  Y.  Siipp.  871. 

177.  MaciiliiistH.  —  Where  the  ques- 
tion is  whether  or  not  a  defective  weld  oi 
an  iron  staff,  which  caused  it  to  break, 
could  be  discovered  by  inspection  before 
it  i)roke,  a  competent  expert  who  saw  one 
of  the  broken  pieces  may  testify  to  the 
appearance  of  the  broken  end  and  give  his 
opinion  upon  the  question.  St.  Louis  &*  S. 
F.  R.  Co.  V.  Farr,  56  Fed.  Rep.  994,  6  C.  C. 
A.  21  r,  12  U.  S.  App.  520.— Following 
Davidson  v.  St.  Paul,  M.  &  M.  R.  Co.,  34 
Minn.  51 ;  Grand  Rapids  &  I.  R.  Co.  v. 
Huntley,  38  Mich.  537. 

In  an  action  by  a  passenger  for  a  per- 
sonal injury,  after  several  experts  called  by 
plaintiff  had  testified  upon  a  statement  of 
the  facts  and  circumstances  of  the  accident 
whicii,  in  their  opinion,  threw  the  cars  from 
the  track,  defendant  was  permitted  to  ask 
a  machinist  who  had  been  connected  for 
8  D.  R.  D.— 19 


many  years  with  railroads  and  with  the 
running  of  cars  and  engines,  and  who  was 
in  the  cars  at  the  time  of  the  accident 
and  saw  ah  the  facts  and  circumstances, 
"  What,  in  your  judgment,  threw  off  the  car 
at  the  time  of  the  accident  ?  "  Held,  that 
plaintifl  had  no  ground  of  exception.  Seaver 
V.  Boston  Sf*  M.  R.  Co.,  14  Gtiiy  {Mass.)  466. 
A  person  practised  in  buildiiij,  locomo- 
tives and  in  running  them  on  t.ial  trips  is 
competent  as  an  expert  to  testify  a.s  to  the 
distance  within  which  a  train  "iriy  be  stopped 
by  a  steam  brake.  Eckert  St.  Louis,  I, 
M.  Gm  S.  R.  Co.,  13  Mo.  ipp.  352;  o /firmed 
on  another  point  sud-nom.  in  liergiiw.,.  v.  St. 
Louis,  /.  M.  (S-  .S".  R.  Co.,  88  .\/o.  678.— 
Quoted  in  Gourley  v.  St.  Louis  &  S.  F.  R. 
Co.,  35  Mo.  App.  87. 

178.  I'tii-Nuu  ill  uliarK'e  of  Ntutiuii- 
ary  c'ligiiic— A  brakeman  sued  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defects  in  a  locomotive.  He  called  a 
witness  who  testified  that  he  then  had  con- 
trol of  a  steam  engine  of  a  factory  com- 
pany ;  that  he  did  not  claim  to  be  a  practical 
engineer  and  was  not  a  first-class  locomotive 
engineer,  but  had  fired  and  handled  a  loco- 
motive and  understood  an  engine.  Held, 
that  he  was  competent  to  testify  to  so  plain 
and  simple  a  matter  as  the  effect  of  a  leaky 
throttle-valve.  Rrabbits  v.  Chicago  &•  N. 
W.  R.  Co.,  38  Wis.  289. 

9.  Railway  Employes. 

179.  Ill  general.  —  (i)  Opinions  ad- 
missible. —  A  witness  having  necessary 
knowledge  may  testify  to  the  general  rules 
and  practice  of  railroads  in  coupling  cars, 
and  may  give  his  opinion  as  to  the  com- 
parative safety  or  danger  of  the  different 
methods ;  but  he  cannot,  even  when  com- 
petent to  testify  as  an  expert,  state  that  the 
particular  method  or  machinery  of  another 
railroad  is  better  or  safer  than  defendant's. 
Georgia  Pac.  R.  Co.  v.  Propst,  83  Ala.  518,  3 
So.  Rep,  764.— Distinguished  in  Seese  v. 
Northern  Pac.  R.  Co.,  39  Fed.  Rep.  487. 

A  witness  who  has  been  operating  trains 
for  eight  years  may  be  allowed  to  g've  his 
opinion  as  to  the  effect  of  a  ca;,  either 
heavily  loaded  or  empty,  runni:ig  over  q 
switch  improperly  set.  Louisville  &-  N.  R, 
Co.  V.  Mothershed,  97  Ala.  261,  12  So„ 
Rep.  714. 

The  owner  of  a  hotel  sijed  for  damages 
caused  by  laying  an  additional  track  and 
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erecting  a  signal  station  in  front  of  his 
hotel.  Held,  that  expert  railroad  operators 
might  give  their  opinion  as  to  the  effect 
produced  upon  the  amount  of  switching  by 
laying  the  additional  track,  and  as  to  the 
slopping  of  trains  thereon.  McCarty  v. 
Chicago,  B.  6-  Q.  li.  Co.,  34  ///.  App.  273.— 
Quoting  Chicago  v.  Union  Bldg.  Assoc, 
102  111.  379. 

Ill  an  action  by  a  brakcman  against  his 
employer  for  injuries  received  while  en- 
gaged in  more  dangerous  work  than  that 
for  which  he  had  been  hired,  but  which  he 
had  been  required  to  do,  it  is  proper  to  allow 
a  competent  witness  to  show  what  the  ac- 
tual duties  of  a  brakeman  were  in  practice 
in  order  to  find  how  the  additional  duties 
differed  therefrom.  But  where  the  witness 
himself  was  hired  as  train  baggageman,  and, 
like  plaintiff,  had  been  ordered  to  take  part 
in  the  extra  work,  a  question  as  to  whether, 
in  his  opinion,  the  order  called  him  out  of 
the  line  of  his  duty  was  immaterial.  Jones 
V.  LaJbe  Shore  &'  M.  S.  K.  Co.,  8  Am.  <S- 
Eng,  R.  Cas.  221,49  Mich.  573,  14  JV.  W. 
Hep.  551. 

A  witness  who  has  been  employed  in  rail- 
road work  twenty-five  years,  part  of  the 
time  in  charge  of  a  turntable,  is  competent 
to  answer  the  question :  "Would  it  be  prac- 
ticable to  lock  or  fence  turntables  ?  "  Kol- 
sii  v.  Minneapolis  &"  St.  L.  R.  Co.,  32  Minn. 
133,  19  A^.  W.  Rep.  655. 

Persons  who  have  been  employed  on  and 
about  locomotives,  and  have  had  to  do 
with  them  in  varying  circumstances  for 
lengths  of  time  running  from  ten  to  twenty- 
five  years  as  engineers,  conductors,  or 
master  mechanics  in  raiiroad  shops,  as  also 
a  brakemaii  and  yardmaster  of  three  years' 
service  who  seems  to  have  had  special  ad- 
vantages and  means  for  observing  the 
nature,  operation,  and  effect  of  sparks  issu- 
ing from  coal-burning  engines,  are  compe- 
tent to  testify  as  to  the  size  and  effect  of 
sparks  from  sach  an  engine,  the  time  during 
which  they  will  remain  alive,  and  the  dis- 
tance to  which  fire  may  be  communicated 
by  them.  Davidson  v.  St.  Paul,  M.  (S-  M.  R. 
Co.,  23  Am.  <&-  Eng.  R,  Cas.  352,  34  Minn. 
51,  24  A''.  W.  Rep.  324, 

Where  a  train  is  running  under  a  special 
order,  the  conductor  and  engineer,  who  have 
been  in  the  service  of  the  company  for  a 
considerable  ttme,  are  qualified  to  give  a 
construction  to  the  order  and  testify  to  its 
eflfect  as  a  direction  to  them,  and  they  may 


state  that  it  was  not  necessary  for  them  tc 
stop  the  train  at  a  certain  station.  Albert 
V.  Sweet,  42  Am.&»  Eng.  R.  Cas.  216,  116 
A^.  V.  363,  22  A^.  E.  Rep.  762,  26  A'.  Y.  S.  R. 
738  ;  affirming  3  A^.  K  S.  R.  738. 

A  person  skilled  in  running  trains  may 
be  asked  as  an  expert,  upon  an  assumed 
state  of  facts  which  the  evidence  tends  to 
prove,  whether  or  not,  in  the  case  assumed, 
the  brakemen  were  in  their  proper  places. 
Cincinnati  (S^  Z.  R.  Co.  v.  Smith,  22  Ohio  St. 
227.— Distinguished  in  Rums  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  69  Iowa  450. 

The  testimony  of  practical  railroad  men, 
called  as  experts  to  testify  as  to  the  proper 
methods  of  passing  trains  on  a  single-track 
road,  is  admissible.  Lewis  v.  Sei/ert,  116 
Pa.  St.  628,  9  Cent.  Rep.  751,  11  All.  Rep. 
514,  20  W.  N.  C.  145.— Following  Laros 
V.  Com.,  84  Pa.  St.  20c  ;  Yardley  v.  Cuth- 
bertson,  jo8  Pa.  St.  461. 

A  witness  who  has  had  experience  in  rail- 
roading, though  no  longer  so  employed, 
may  testify  as  an  expert  as  to  the  usual 
mode  of  making  up  freight  trains,  the  re- 
spactive  duties  of  the  yard  force  and  train- 
men, and  as  to  the  manner  of  switching  off 
cars  into  a  one-end  siding.  Price  v.  Rich- 
mond Sr^  D.  R.  Co.,  38  So.  Car.  199,  17  S.  E. 
Rep.  732. 

Where  it  is  claimed  that  property  was 
destroyed  by  the  negligence  of  those  in 
charge  of  a  train,  by  running  it  at  too  great 
a  speed,  railroad  employes,  such  as  en- 
gineers, firemen,  switchmen,  and  foremen 
of  yard  engines,  are  prima  facie  competent 
as  experts  to  testify  as  to  the  speed  of  the 
train.  Texas  &•  P.  R,  Co.  v.  Rosedale  St. 
R.  G>.,4  Tex.  App.  {Civ.  Cas.)  266,  15  .S". 
W.  Rep.  120. 

(2)  Opinions  not  admissible. — Testimony 
of  an  experienced  railroad  man  that  a 
notice,  "Passengers  must  not  stand  on  the 
platform,"  is  generally  intended  to  mean 
when  the  car  is  in  motion  is  inadmissible. 
Macon  &'  W.  R.  Co.  v.  Johnson,  38  Ga.  409. 

Brakemen,  baggagemasteis,  and  con- 
ductors are  not  competent  to  give  opinions 
as  experts  respecting  the  coupling  of  cars, 
and  as  to  the  danger  a  brakeman  would 
incur  by  attempting  to  make  a  coupling 
under  certain  circumstances.  Muldowney 
v.  Illinois  C.  R.  Co.,  36  Iowa  462. — Dis- 
tinguished IN  Baldwin  v.  Chicago,  R.  I. 
&  P.  R.  Co.,  so  Iowa  680. 

An  inquiry  put  to  a  laborer  on  a  railroad, 
as  to  the  number  of  persons  ordinarily  re- 
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quired  on  a  completed  road  to  keep  in 
repair  a  specified  distance  of  the  line,  is 
properly  overruled  where  the  witness  is  not 
shown  to  be  competent  to  express  an  opin- 
ion ;  moreover,  the  inquiry  is  not  suscep- 
tible of  a  direct  answer,  as  there  is  and  can 
be  no  general  rule  on  the  subject.  Tower 
V,  Detroit,  L.&*  L.  M.  R.  Co.,  34  Mic/i.  328. 

It  is  not  competent  to  prove  the  duties  of 
a  brakeman  by  the  testimony  of  one  who 
has  only  been  around  trains  a  few  times 
when  the  brakemen  were  attending  to  tlieir 
duties,  and  who  testifies  that  he  has  no 
other  knowledge  of  their  duties  than  wiiat 
he  has  observed  and  wiiat  he  has  been  told 
by  railroad  men  said  duties  are  supposed  to 
be.  Farher  v.  Missouri  I\ic.  R.  Co.,  116 
Mo.  81,  22  5.  IV.  Rep.  631. 

180.  Brakemoii.— There  is  no  error 
in  allowing  a  witness  who  lias  been  a  brake- 
man  for  several  years  to  state  his  opinion 
as  to  the  speed  at  which  a  train  was  run- 
ning at  the  time  of  an  accident.  Louisville, 
N.  A.  6-  C.  R.  Co.  v.  Shires,  ig  Am.  &* 
Eng.  R.  Cas.  387,  108  ///.  617. 

To  render  admissible  the  opinion  of  one 
as  an  expert,  the  pursuit  in  which  the  witness 
claims  to  be  expert  must  be  one  of  science, 
skill,  trade,  or  the  like.  A  brakeman  is  not 
an  expert  of  such  a  character  as  to  qualify 
him  to  give  his  opinion  upon  matters  per- 
taining to  his  occupation.  Hamilton  v. 
Des  Moines  Valley  R.  Co.,  36  Iowa  31. 
Coates  v.  Burlittgion,  C.  R.  &^  N.  R.  Co.,  15 
Am.  &•  Eng.  R.  Cas.  265,  62  ^^a  486,  17 
.A'^,  W.  Rep.  760. 

One  shown  to  have  experience  as  a  brake- 
man  is  competent  to  testify  as  to  the  effects 
produced  upon  a  tiain  of  cars  by  the  sudden 
turning  on  of  steam  after  the  speed  of  the 
train  has  been  checked  by  the  brakes. 
Whitsctt  V.  Chicago,  R.  I.  (S-  P.  R.  Co.,  22 
Am.  &o  Eng.  R.  Cas.  336, 67  lown  150,  25  A'. 
\V.  Rep.  104. 

Where  the  decedent  was  killed  while  at- 
tempting to  couple  a  flat  car  to  s  caboose 
and  the  accident  was  attributed  to  defects 
in  the  cars,  an  experienced  brakeman  who 
was  standing  upon  the  platform  of  the  ca- 
boose at  the  time,  and  saw  the  accident,  and 
noticed  the  condition  of  the  cars,  was  per- 
mitted to  testify  that  the  platform  of  the 
caboose  was  in  bad  condition  and  insuffi- 
cient. His  conclusions  were  based  on  dif- 
ferences in  the  construction  of  cars  which 
he  had  noticed,  and  which  he  explained. 
Held,  that  while  his  conclusions  were  of 


doubtful  competency,  they  were  not,  in  view 
of  his  explanations  and  the  special  findings 
of  the  jury,  prejudicial.  Van  Gent  v.  Chi- 
cago, M.  &*  St.  P.  R.  Co.,  80  Iowa  526,  45 
N.  IV.  Rep.  913. 

A  brakeman  was  injured  while  coupling 
cars.  Held,  that  he  could  not  be  asked 
whether,  judging  from  his  experience,  he 
would  have  been  injured  if  the  car  had  ap- 
proached him  at  a  proper  rate  of  speed. 
KiOisas  Pac.  R.  Co.  v.  Peavey.  11  Am.  &• 
Eng.  R.  Cas.  260,  29  Kan.  169,  44  Am.  Rep. 
630. — Quoted  in  Howard  v.  Kansas  City, 
Ft.  S.  &  G.  R.  Co.,  37  Am.  &  Eng.  R.  Cas. 
552,  41  Kan.  403. 

In  an  action  involving  the  killing  of  a 
man  by  a  freight  train,  the  conductor  of  the 
train,  who  had  previously  been  a  brakeman 
and  who  was  a  witness  for  plaintiff,  testified 
that  the  train  ought  to  have  been  stopped 
quicker  than  it  was,  and  in  from  three  to 
five  minutes;  that  he  could  not  tell  how  far 
it  would  go  after  all  the  appliances  were 
used  for  stopping  it,  but  that  his  idea  was, 
forty  or  fifty  rods.  Held,  no  error.  Free- 
man V.  Travelers  Ins.  Co.,  144  Mass.  572,  4 
A^.  Ettg.  Rep.  621,  \2  N.E.  Rep.  372. 

In  an  action  to  recover  for  injuries  suf- 
fered by  a  brakeman  while  attempting  to 
make  a  coupling  because  of  an  alleged  de- 
fective link  and  pin,  old  and  experienced 
brakemen  are  competent  to  give  their  opin- 
ions as  to  the  safety  of  coupling  one  car  to 
another  where  the  pin  is  so  bent  that  it  cari- 
not  be  taken  out,  and  the  coupling  would 
have  to  be  made  with  the  link  fast  in  the 
drawhead  of  the  standing  car.  Coins  v. 
Chicago,  R.  I.  6-  P  R.  Co.,  47  Mo.  App.  173 ; 
see  yj  Mo.  App.  676. 

A  brakeman  who  for  several  years  has 
observed  the  make-up  of  freight  trains  in  a 
yard  is  a  competent  witness  as  to  the  re- 
spective duties  of  the  conductor  and  other 
servants  of  the  company  in  making  up  the 
train  and  moving  it  off.  Price  v.  Richmond 
&^  D.  R.  Co.,  38  So.  Car.  199,  17  S.  E. 
Rep.  732. 

A  brakeman  who  has  helped  to  operate  a 
train  fc  two  weeks  is  a  competent  witness 
to  testify  as  to  the  carefulness  and  compe- 
tency of  an  engineer  on  the  same  train, 
except  as  to  matters  involving  a  scientific 
or  technical  knowledge  of  the  machinery  of 
the  engine.  Houston  &*  T.  C.  R.  Co.  v. 
Patton,  (Tex:)  9  S.  W.  Rep.  175. 

One  who  has  had  long  experience  as  a 
brakeman,  and  who  has  in  person  investi- 
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gated  the  physical  facts  connected  with  the 
derailment  of  a  car,  may  give  his  opinion  as 
to  its  cause.  Ft.  Worth  &'  D.  C.  A".  Co.  v. 
Thompson,  75  Tex.  501,  12  S.  W.  Rep.  742. 

Tlie  question  at  issue  in  a  suit  for  dam- 
ages resulting  from  the  derailment  of  a  car 
being  negligence  vel  non,  a  witness  who 
helped  to  construct  the  road,  and  who  was 
engaged  as  brakeman  when  the  accide.it 
happened,  may  state  facts  within  his  knowl- 
edge showing  tiie  defective  construction  of 
the  road  wiierc  tlie  derailment  occurred, 
tiiough  tlie  pleadings  may  not  have  charged 
specifically  tliat  the  road  was  wanting  in 
permanence  of  construction  when  built. 
/"/.  Worth  6-  D.  C.  R.  Co.  v.  Thompson, 
75  Tex.  501,  12  S.  W.  Rep.  742.— Followed 
IN  Ft.  Wortli  &  D.  C.  R.  Co.  v.  Wilson.  3 
Tex.  Civ.  App.  583. 

181.  CoiifliictorH.  —  Where  an  en- 
gineer sues  for  an  injury  received  while 
running  his  engine,  the  conductor  of  the 
train  may  testify  as  to  the  duties  of  ihe  en- 
gineer. Augusta  &-  S.  R.  Co.  v.  Dorsey,  68 
Ga.  228. 

A  brakeman  was  injured  by  striking  an 
overhead  bridge,  but  before  the  trial  went 
to  work  again  for  the  company  in  the  same 
capacity.  Members  of  his  family  testified 
that  he  was  seriously  injured  both  bodily 
and  mentally.  Defendant  inquired  of  eight 
witnesses,  including  plaintiff's  family  phy- 
sician, whether  they  had  ever  heard  of 
plaintiff  having  been  seriously  injured. 
Held,  that  it  was  not  error  after  this  to 
exclude  a  question  by  defendant  to  the  con- 
ductor of  the  train  whether  or  not  he  had 
any  reason  to  suspect  that  plaintiff  was 
feeble  in  mind  or  body.  (Scott,  J.,  dissent- 
ing.) Chicago  ^-^  A.  R.  Co.  \.  Johnson,  116 
III.  206,  4  A'.  E.  Rep.  381. 

The  conductor  of  a  train,  who  was  look- 
ing at  a  car  when  it  turned  over,  was  intro- 
duced as  a  witness,  and  asked  if  it  was  his 
opinion  that  if  there  had  been  chains  on  the 
car  the  accident  would  have  happened,  and 
he  replied  that  if  the  chains  had  been  prop- 
erly attached,  and  strong  enough  to  hold 
the  trucks  to  the  car,  they  would  have  done 
50.  He  was  then  asked  if  it  was  his  opin- 
ion that  if  such  chains  had  been  on  the  car 
as  were  subsequently  put  on  when  the  car 
was  repaired  they  would  have  held  the  truck 
on  the  car,  and  he  answered  that  they  would 
not.  Held,  that  the  testimony  was  not  ad- 
missible as  that  of  an  exfiert,  but  that  as  it 
was  not  to  the  prejutiicc  of  defendant,  there 


was  no  error  in  its  admission  upon  which 
defendant  could  sustain  exceptions.  Bixby 
V.  Mont  pel  ier  5^  St.  J.  R.  Co.,  49  Vt.  123, 
17  Am.  Ry.  Rep.  140. 

182.  Engineers.— In  a  suit  for  killing 
stock,  it  is  error  to  refuse  to  allow  defend- 
ant to  ask  the  engineer  whether  sounding 
the  cattle-alarm  and  applying  the  air-brakes 
was  a  more  effective  means  of  saving  the 
stock  than  reversing  the  engine,  since  the 
engineer  was  an  expert.  Birmingham 
Mineral  R.  Co.  v.  Harris,  98  Ala.  326,  13 
So.  Rep.  377. 

Where  an  engineer  sues  for  an  injury  and 
it  is  made  a  question  whether  he  was  negli- 
gent at  the  lime  of  the  injury,  it  is  com- 
petent to  prove  by  himself,  as  an  expert, 
what  were  his  duties;  and  he  may  testify 
that  he  had  complied  with  all  the  instruc- 
tions given  to  him.  Augusta  <&^  S.  R.  Co. 
V.  Dorsey,  68  Ga.  228. 

In  such  case,  where  it  is  made  a  question 
whether  an  engine  could  be  stopped  under 
certain  circumstances,  another  engineer 
may  testify  on  that  subject  and  give  reasons 
for  what  he  states,  and  for  that  purpose,  by 
way  of  illustration,  may  state  what  he  has 
known  to  be  done  under  even  more  difTicuit 
circumstances.  Augusta  &>  S.  R.  Co.  v. 
Dorsey,  68  Ga.  228. 

An  injury  was  received  while  a  locomotiv* 
was  running  backward.  He/a,  that  the 
testiniony  of  an  experienced  engineer  re- 
specting the  rate  of  speed  of  a  loco-  motive 
running  in  that  manner  which  was  usually 
considered  safe,  and  respecting  the  effect  of 
striking  an  animal  upon  the  track  by  a  loco- 
motive running  backward,  was  competent. 
Cooper  V.  Central  R.  Co.,  44  Iowa  134. 

In  an  action  for  the  value  of  a  team 
killed  by  a  train  at  a  street  crossing,  the 
engineer  was  asked  as  a  witness  whether  he 
did  everything  he  could  from  the  time  he 
saw  the  team  was  likely  to  be  struck  till  it 
was  struck.  Held,  that  the  question  called 
for  an  opinion  only,  and  that  it  was  properly 
excluded.  Nosier  v.  Chicago,  B.  &•  Q.  R. 
Co.,  73  Io!m  268,  34  A'.  W.  Rep.  850. 

A  locomotive  engineer's  opinion  that  if 
he  had  obeyed  the  order  of  the  yard  master 
to  place  his  engine  on  the  main  track  when 
a  coming  train  was  past  due  he  would  have 
gotten  into  trouble  is  not  admissible  to 
show  that  the  railroad  company  was  negli- 
gent in  keeping  the  yardmaster  in  its  em- 
ployment, unless  the  case  had  been  brought 
to  the  knowledge  of  the  company's  officers. 


1 
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WITNESSES,  183-185. 


Michigan  C.  R.  Co.  v.  Gilbert,  2  Am.  &* 
Eng.  R.  Cas.  230,  46  Mic/t.  176,  9  A''.  W. 
yvV/.  243. 

Plaintiff  sued  for  injuries  received  by  a 
train  leaving  the  track  at  a  curve,  but  on 
the  inside  thereof.  Plaintiff  claimed  that 
the  accident  was  caused  either  by  tlie  rot- 
tenness of  the  ties  or  by  the  improper  ele- 
vation of  the  outer  rail.  He  called  an  expert 
who  had  been  an  architect  and  builder  for 
twenty  years,  and  who,  all  through  his  life, 
had  had  more  or  less  to  do  with  timber, 
studying  it  and  its  causes  of  decay,  and  who 
professed  to  be  an  expert  in  all  things  relat- 
ing to  mechanics  or  natural  philosophy. 
//fWfthat  it  was  proper  to  ask  him  how  he 
accounted  for  the  cars  running  off  on  the 
inside  of  the  curve  instead  of  the  outside. 
In  such  cases  railroad  engineers  or  persons 
who  have  actually  constructed  tracks  are 
not  the  only  persons  who  are  competent  to 
testify.  Murfihy  v.  Ndu  York  C.  R.  Co., 
66  Bar l>.  {N.  V.)  125. 

In  an  action  for  negligentTy  killing  plain- 
tiff's intestate,  who  was  on  the  track,  the 
conduct  of  the  engineer  being  in  issue,  an 
expert  engineer  may  testify  as  to  the  effect 
of  shutting  off  steam  when  deceased  was 
first  discovered.  Reiner  v.  Long  Island  R. 
CV'.,48  Hun  352,  1  A'.  ]'.  Sup/>.  124,  15  N. 
Y.  S.  R.  884 ;  affirmed  in  \\l  N.  Y.  669,  23 
A\  Y.  S.  R.  994.  21  A\  E.  Rep.  11 16. 

Where  the  action  is  for  destroying  prop- 
erty by  fire  from  a  locomotive,  a  witness 
who  has  worked  upon  an  engine  for  twelve 
years  as  fireman  and  engineer  may  give  his 
opinion  as  an  expert  tlu't  if  the  engine  had 
been  properly  equipped  with  a  spark  arrester 
it  could  not  have  emitted  sparks  of  the 
size  it  did.  Frace  v.  New  York,  L.  E.  &' 
ir.  R.  Co.,  52  JV.  Y.  S.  R.  102,  22  iV.  Y. 
Snftp.  958. 

183.  Fireiiieii. — A  locomotive  fireman 
of  four  years' experience  may  state  his  opin- 
ion as  an  expert  as  to  the  time  or  distance 
within  which  a  given  train,  under  a  given 
set  of  circumstances,  can  be  stopped.  Grim- 
mdl  v.  Chicago  &>  N.  W.  R.  Co.,  31  Am. 
&->  Eng.  R.  Cas.  537,  73  Iowa  93,  34  A^.  W. 
'Rep.  758. 

Where  the  action  is  for  in  juringa  boy  who 
was  on  the  track,  defendant  may  ask  the 
fireman  on  the  engine  whether  the  boy  had 
ample  time  to  get  off  the  track  after  the 
danger  whistle  was  blown.  Kansas  Pac.  R. 
Co.  V.  Whipple,  37  Am.  <&>•  Eng.  R.  Cas.  370, 
39  Kan.  531,  18  Pac.  Rep.  730.— Quoting 


Quinn  v.  New  York,  N.  H.  &  H.  R.  Co.,  56 
Conn.  44,  12  At!.  Rep.  97. 

In  an  action  to  recover  for  the  death  of 
an  engineer,  a  fireman  is  not  a  competent 
witness  to  testify,  as  an  expert,  to  the  ne- 
cessity of  a  safety-switch  at  the  place  of  the 
injury.  Ballard  v.  New  York,  L.  E.  (S<»  W. 
R.  Co.,  126  Pa.  St.  141,  19  Atl.  Rep.  35. 

184.  Frei{;lit  agents. —  In  an  action 
by  a  company  against  an  officer  for  storage 
of  freight  cars  attached  by  him  and  left 
for  some  days  on  its  premises,  freight 
agents  of  other  railroads  are  competent 
witnesses  to  the  proper  charge  for  such 
storage,  although  they  have  never  known  a 
case  of  storing  cars  except  when  the  freight 
in  a  car  has  been  attached.  Fitchburg  R.  Co. 
V.  Freeman,  12  Gray  {Mass.)  i^o\. 

185.  Roadniasters  and  section 
foremen.  —  While  two  employes  were 
working  the  handles  of  a  hand-car  which 
had  been  damaged  by  a  collision  with  an- 
other hand-car,  the  handles  at  both  ends 
broke  at  the  same  time,  and  one  of  the  em- 
ployes was  injured.  The  breaks  were  within 
the  iron  rings  or  clasps  circling  the  handles. 
It  was  claimed  by  the  employe  that  after 
the  collision  there  was  no  proper  examina- 
tion or  inspection  of  the  handles  by  the 
servants  or  agents  of  the  company.  The 
company,  to  establish  th;it  there  was  no^ 
necessity  for  putting  the  car  through  a  rigid 
inspection,  offered  to  prove  by  the  foreman 
in  cliarge  of  the  car  at  the  time  of  the  col- 
lision that  he  had  no  reason  to  apprehend 
that  the  handles  had  sustained  any  injury, 
and  that  he  did  not  suspect  that  the  handles 
had  been  injured  by  the  collision.  The 
evidence  was  rejected.  Held,  .0  error,  as 
the  witness  wns  permitted  to  testify  as  to 
all  the  facts  relating  to  the  handles,  ;md  to 
his  own  acts  and  the  acts  of  the  other  par- 
tics  on  the  car  at  and  after  the  collision. 
Solomon  R,  Co,  v.  Jones,  34  Kan.  443,  8  Pac 
Rep.  730. 

In  an  action  against  a  company,  its  sec- 
tion foreman  and  roadmaster  were  properly 
permitted,  over  its  objections,  to  testify 
that  in  their  opinion  its  roadbed  was  not 
properly  constructed  at  the  point  where  the 
derailment  and  injury  occurred,  they  testi- 
fying to  having  eighteen  years'  experience  in 
railroading,  and  stating  the  facts  on  which 
their  opinion  was  based.  Ft.  Worth  &*  D. 
C.  R.  Co.  V.  Wilson,  3  Tex.  Civ.  App.  583, 
24  S.  W.  Rep.  686.— Following  Ft.  Worth 
&  D.  C.  R.  Co.  V.  Tliompson,  75  Tex.  501  \. 
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WITNESSES,  186-189. 


II 


Missouri  Pac.  R.  Co.  v.  Jarrard,  65  Tex. 
560 ;  Gulf.  C.  &  S.  F.  R.  Co.  v.  Richards.  83 
Tex.  203;  International  &  G.  N.  R.  Co.  v. 
Klaus.  64  Tex.  293 ;  St.  Louis,  A.  &  T.  R. 
Co.  V.  Johnston,  78  Tex.  536. 

180.  Hwitoliinen. — A  witness  who  has 
been  in  the  service  of  a  company  "as 
switchman  :uid  about  the  yard  "  for  twenty 
years  may  testify  as  an  expert  to  the  dif- 
feience  in  danger  between  using  a  road 
engine  with  or  without  a  flat  car  attached, 
when  c()ii[)liiig  or  uncoupling  cars,  espe- 
cially when  he  states  the  facts  on  which  his 
opinion  is  based  ;  and  an  expert  may  also 
testify,  tiiougii  a  non-expert  cannot,  that 
railroad  men  consider  a  road  engine  dan- 
gerous for  that  service.  Mobile  &^  O.  R. 
Co.  V.  Gi:orgc,()\  Ala.  199,  10  .S'(^  Kep.  145. 

10.  Experts  in  Handwriting. 

187.  Cuniimrison  of  ]inii(lAvritiugr> 

— The  genuineness  of  handwriting  cannot 
be  established  by  the  opinions  of  a  witness 
whose  belief  is  founded  upon  a  mere  naked 
comparison  of  papers  submitted  for  his  ex- 
amination. Tome  V.  Parkershurg  Branch 
R.  Co.,  39  Md.  36,  II  Atn.  Ry.  Rep.  285. 

In  an  action  against  a  company  by  the 
holder  of  fraudulent  stock  issued  and 
negotiated  by  its  treasurer,  a  witness  is  not 
competent  to  testify  to  the  genuineness  of 
the  signature  of  "  V.  W.,"  the  president, 
which  purported  to  be  affixed  to  the  certifi- 
cate, if  his  opinion  is  derived  solely  from 
comparisons  of  handwriting.  Tome  v.  Par- 
kershurg Branch  R.  Co.,  39  Md.  36,  1 1  Aw. 
Ry.  Rep.  285. 

188.  Fuiiiilinrity  with  Iianilwrit- 
in{f.  —  The  proof  of  the  execution  of  a 
receipt  was  that  it  was  signed  by  the  clerk 
of  an  express  company  employed  to  receive 
and  deliver  property  at  its  office.  He  had 
acted  inthat  capacity  for  several  years.  The 
witness  had  never  seen  him  write,  but  he 
knew  the  man,  and  had  seen  a  large  num- 
ber of  receipts  signed  by  him  for  property 
delivered  to  other  express  companies,  and 
from  the  knowledge  thus  acquired  believed 
the  signature  to  be  that  of  the  agent.  Held, 
that  this  was  sufficient  proof  of  the  due 
execution  of  tlie  receipt.  Armstrong  v. 
Fargo,  8  Hun  (A'.  F.)  175. 

To  require  each  person  who  delivers  prop- 
erty to  such  i.n  agent  to  prove  the  signature 
to  receipts  by  some  person  who  saw  them 
executed   would   be   practically  impossible 


after  a  few  days  or  weeks. 
Fargo,  8  Hun  {N.  K)  175. 


Armstrong  v. 


II.  Hypothetical  Questions, 

180.  Ill  general. — Where  seme  of  the 
facts  assumed  in  a  hypothetical  question 
have  been  eliminated  by  a  subsequent  rul- 
ing of  the  court,  but  there  still  remain  in 
evidence  facts  upon  which  an  opinion  may 
properly  be  based,  it  is  not  error  to  refuse 
to  strike  out  the  entire  opinion,  though 
such  elimination  may  weaken  its  value. 
Louisville,  N.  A.  &>  C.  R.  Co.  v.  Falvey,  23 
Am.  Ss^  Fng.  R.  Cas.  522,  104  Ind.  409,  3  N. 
E.  Rep.  389,  4  N.  E.  Rep.  908. 

A  question  was  put  to  an  expert  as  follows : 
"  Suppose  the  fact  to  be  that  it  [the  track] 
was  so  badly  out  of  line  that  it  was  plainly 
visible  to  the  eye;  *  *  *  what  do  you  say  then 
as  to  whether  the  danger  would  be  increased 
by  running  the  engine  backward  over  the 
track  at  a  high  rate  of  speed  ?  "  The  ques- 
tion should  have  been  excluded,  (i)  where 
there  was  no  issue  as  to  an  improper  rate  of 
speed  ;  (2)  because  the  hypothesis  was  too 
indefinite,  since  slight  as  well  as  serious 
defects  may  be  plainly  visible.  Knhns  v. 
Wisconsin,  I.  <S»  N.  R.  Co.,  70  lotua  561,  31 
A^.  W.  Rep.  868. 

The  answer  of  an  expert  witness  to  a 
hypothetical  question  must  be  given  upon 
the  basis  of  the  facts  therein  stated,  and 
without  recourse  to  other  facts  within  his 
own  knowledge.  Fuller  v.  Mayor,  etc.,  of 
Jackson,  92  Mich.  197,  52  A',  W.  Rep.  1075. 

In  a  hypothetical  question  embodying 
plaintiflf's  assumed  symptoms  and  condition, 
a  medical  expert  may  be  asked  what,  in  his 
judgment,  was  the  probability  of  recovery. 
Peterson  \  Chicago,  M.  <S-  St.  P.  R.  Co.,  38 
Minn.  511,39  A'.  W.  /iV/J.  485.— EXPLAIN- 
ING Strohm  v.  New  York,  L.  E.  &  W.  R. 
Co..  96  N.  Y.  305. 

A  physician  may.  in  answer  to  a  hypo- 
thetical question,  state  that  in  his  judgment 
the  tremor  and  impairment  of  the  nervous 
system  with  which  plaintiff  is  afflicted  are 
due  to  the  injury  for  which  the  action  is 
brought.  McClain  v.  Brooklyn  City  R.  Co., 
40  Am.  &•  Eng.  R.  Cas.  254,  116  A^.  Y.  459, 
22  N.  E.  Rep.  1062,  27  A',  y.  S.  R.  549 ;  af- 
firming 42  Hun  657,  me>n.,  6  A^.  Y.  S.  R.  49. 

A  medical  expert  may  give  his  opinion 
upon  a  supposititious  statement  made  to 
him  as  illustrative  of  the  case  on  trial. 
Perkins  v.  Concord  R.  Co.,  44  A'^  H.  223. — 
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Following  Spear  v.  Richardson,  3f  N. 
H.23. 

In  an  action  for  personal  injuries,  a  ques- 
tion put  to  a  physician  assumed  that  the 
injured  person  had  good  health  prior  to  the 
injury,  and  then  recounted  the  facts  con- 
nected with  the  injury  and  the  care  taken 
of  her  for  the  next  three  days,  before  the 
witness  visited  her  professionally,  and  after 
reciting  the  injuries  and  symptoms  then 
existing,  concluded,  "  What  would  you  say 
was  the  cause  of  these  injuries  ?  "  HM, 
that  the  form  of  the  question  might  not  be 
commendable,  but  it  called  for  nothing  that 
was  improper.  Havilami  v.  Manhattan  R. 
Co.,  40  N.  Y.  S.  Ji.  773,  61  Hun  626,  mem., 
1 5  N.  Y.  Supp.  898  ;  affirmed  in  131  A'.  Y, 
630,  mem.,  43  A^.  Y.  S.  /i'.  962,  mem.,  30  A'. 
E.  Rep.  864,  mem. 

A  question  to  an  expert  as  to  the  proba- 
bility of  the  permanency  of  injuries  may 
be  based  either  on  the  acquaintance  of  the 
expert  with  plaintiff,  on  a  medical  exam- 
ination which  he  has  made,  or  upon  a  hypo- 
thetical case  submitted,  based  on  testimony 
already  in  the  case.  Butler  v.  Manhattan 
R.  Co.,  52  A^.  Y.  S.  R.  498,  3  A^isc.  453,  23 
jV.  Y.  Supp.  163 ;  affirmed  in  143  A^.  Y, 
630,  60  A^.  Y.  S.  R.  873.  mem.,  37  A'.  E. 
Rep.  826. — Applying  Filer  v.  New  York 
C.  R.  Co.,  49  N.  Y.  42  ;  Brown  v.  New 
York  C.  R.  Co.,  32  N.  Y.  598. 

Where  the  conclusions  called  for  by  a 
hypothetical  question,  put  to  a  medical  man 
who  is  being  examined  as  an  expert,  de- 
pend upon  facts  the  evidential  weight  of 
which  can  only  be  determined  by  those 
familiar  with  that  specialty,  then  those  con- 
clusions may  be  given  by  an  expert  in  such 
specialty.  Bo7uen  v.  Huntirgton,  35  \V.  Va, 
682,  14  5.  E.  Rep.  217. 

1J>0.  Must  state  accurately  facts 
in  evidence,  — Where  there  is  evidence 
that  a  certain  thing  has  been  done  three  or 
four  times  a  day  for  a  month,  and  a  witness 
is  asked  what  would  be  the  effect  if  it  was 
done  a  hundred  times,  the  court  cannot 
affirm  that  there  is  no  evidence  on  which  to 
base  such  hypothetical  question.  Kansas 
City,  M.  &•  B.  R.  Co.  v.  Webb,  97  Ala.  157, 
1 1  So.  Rep.  888. 

Hypothetical  questions  to  an  expert  are 
properly  excluded  when  they  do  not  fully 
and  accurately  state  the  facts  in  evidence, 
and  where  the  matter  inquired  of  is  not,  un- 
der the  circumstances  of  the  case,  a  subject 
for  expert   testimony.      Briggs  v.   Minne- 


apolis St.  R.  Co.,  52  Minn.  36.  53  N.  W. 
Rep:  1019. 

A  hypothetical  question  as  to  the  cause 
of  plaintiff's  illness  after  her  expulsion  from 
a  train  stated  her  age  as  thirty-three  years, 
when  in  fact  she  was  but  twenty-nine. 
Held,  that  the  difference  was  not  material. 
Patry  v.  Chicago,  St.  P.,  M.  &>  O.  R.  Co.,  82 
Wis.  408,  52  A^.   W.  Rep.  312. 

191.  Any  state  of  facts  in  evidence 
may  be  assumed.  —  A  party  who  pro- 
pounds a  hypothetical  question  may  assume 
such  facts  within  the  range  of  the  evidence 
as  he  believes  the  evidence  tends  to  estab- 
lish. Louisvill,',  iV.  A.  &-  C.  R.  Co.  v. 
Wood,  113  Ind.  544,  12  IVest.  Rep.  303,  14 
N.  E.  Rep.  572,  16  yV.  E.  Rep.  197. 

In  propounding  hypothetical  questions  to 
medical  experts.  It  is  the  privilege  of  coun- 
sel to  assume  any  state  of  facts  whicli  there 
is  evidence  tending  to  prove,  and  to  have 
the  expert's  opinion  based  upon  the  facts 
assumed.  Such  facts  are  assumed  only  for 
the  purposes  of  the  question.  Peterson  v. 
Chicago,  M.  <3-  St.  P.  R.  Co.,  38  Minn.  511, 
39  N.  W.  Rep.  485.  Benjamin  v.  Metro- 
politan St.  R.  Co.,  50  Mo.  App.  602.  Filer  v. 
Ne7v  York  C.  R.  Co.,  49  A'^,  Y.  42,  3  Am.  Ry. 
Rep.  460.- Applied  in  Butler  z/.  Manhattan 
R.  Co.,  52  N.  Y.  S.  R.  498. 

It  is  not  the  province  of  an  expert  to 
draw  Inferences  from  the  testimony  of  other 
witnesses,  unless  the  facts  testified  to  are 
clear  and  uncontroverted,  nor  to  take  Into 
consideration  such  facts  as  he  can  recollect 
that  have  been  testified  to,  and  thus  form 
an  opinion,  but  he  should  have  full  informa- 
tion of  the  ascertained  or  supposed  state 
of  facts  upon  which  his  opinion  Is  based. 
Where  the  facts  are  controverted,  or  are  not 
quite  clear,  a  hypothetical  question  may  be 
put,  based  upon  the  facts  claimed  to  have 
been  proved.  Guiterman  \.  Liverpool,  N.  Y. 
&^  P.  Steam  Ship  Co.,  83  A^.  Y.  358;  re- 
versing 9  Daly  1 19. 

When  a  medical  witness  is  introduced 
and  examined  as  an  expert.  It  is  proper  to 
propound  to  him  a  hypothetical  question, 
reciting  certain  facts  which  the  evidence  in 
the  cause  tends  to  prove,  and  such  recital 
need  not  contain  all  of  the  facts  which  the 
evidence  has  a  tendency  to  prove,  but  coun- 
sel may  embody  in  the  question  such  facts 
as  tend  to  support  his  theory  of  the  case.  In 
order  to  elicit  thr  opinion  of  the  witness 
based  upon  the  testimony  of  other  witnesses 
in  the  cause,  or  based  upon  scientific  prin- 
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WITNESSES,  102,  193. 


ciples  applied  to  the  facts  so  testified  to. 
Bmven  v.  Huntington,  35  W,  Va.  682,  14  S. 
K.  Rep.  217. 

Upon  a  trial  in  which  expert  testimony 
is  competent  and  proper,  the  physician  or 
the  expert  may  give  his  opinion  on  any 
hypotiietical  state  of  facts  which  the  evi- 
dence tends  to  prove,  but  his  opinion  must 
be  based  upon  the  state  of  facts  as  testified 
10  by  himself  or  other  witnesses,  though  not 
upon  his  l<nowledge  of  other  facts  not  testi- 
fied to  by  himself  or  others.  In  such  case 
tiie  question  put  and  the  answers  given 
sliould  be  so  put  and  so  given  as  not  to 
elicit  or  cause  tiie  expression  of  at)  opinion 
by  the  piiysician  or  other  expert  on  the 
credit  of  the  witnesses,  or  on  the  truth  of 
the  facts  testified  to.  Bmven  v.  Huntington, 
33   IV.  r.t.  682,  14  S.  E.  Rep.  217. 

lOti.  3Iii.Ht  not  include  facts  not  in 
cvitlenec— .^  medical  expert  will  not  be 
allowed  to  testify  to  an  opinion  formed  upon 
information  derived  from  private  conversa- 
tions with  witnesses  in  a  case.  He  may  ex- 
amine the  patient,  and  from  this  give  his 
opinion  to  the  jury.  If  he  has  not  made  a 
personal  examination,  then  the  proper  prac- 
tice is  to  put  a  question  to  the  witness  re- 
citing hypothetically  the  supposed  facts 
upon  which  the  opinion  of  the  expert  is 
wanted.  Louisville,  N.  A.  &■•  C.  R.  Co. 
V.  S/iires,  19  Am.  &^  Eng.  /?.  Cas.  387,  108 
///.  617. 

An  expert  cannot  be  permitted  to  answer 
a  question  based  upon  a  hypothesis  which 
is  not  based  upon  the  evidence.  Hurst  v. 
Chicago,  R.  I.  &•  P.  B.  Co.,  49  Iowa  76.— 
Following  State  v.  Geddis,  42  Iowa  264; 
State  V.  Stickley,  41  Iowa  232.  Quoting 
Muldowney  7/.  Illinois  C.  R,  Co.,  39  Iowa 
6\i.^Muldoiune)'  v.  Illinois  C.  7\'.  Co.,  39 
Mm  615,  8  Am.  Ry.  Rep.  487.— Quotkd  in 
Hurst  V.  Chicago,  R.  I.  &  P.  R.  Co.  49  Iowa 
76. — Russ  v.  Wadash  U'estern  A'.  Co.,  112 
Mo.  45,  20  5.  IV.  Rep.  472.  Gregory  v.  Ncm 
York,  L.  E.  &^  IV.  R.  Co.,  28  N.  Y.  3.  R. 
726,  55  Hun  303,  8  N.  Y.  Supp.  525. — Ap- 
PLIKU  IN  DeSoucey  v.  Manhattan  R.  Co., 
39  N.  Y.  S.  R.  79.  15  N.  Y.  Supp.  108.— 
Ne'iti  York,  L.  E.  &•  IV.  R.  Co.  v.  Dm^herty, 
{Pa.)  6  Am.  6>»  Eng.  R.  Cas.  139. 

But  it  is  not  necessary  that  a  hypotheti- 
cal case  embrace  every  fact  proved,  or  which 
there  is  evidence  tending  to  prove.  Gulf, 
C.  <&«•  S.  F.  R.  Co.  V.  Compton,  44  Am.  <S- 
Eng.  R.  Cas.  637,  75  Te.v.  667,  13  S.  IV, 
Rep.  667. 


The  court  instructed  the  jury  to  disregard 
the  opinions  of  expert  witnesses  based  upon 
hypothetical  statements  of  facts  if  the  jury 
should  find  the  hypothesis  to  be  not  in  ac- 
cordance with  the  facts.  Hel<i,  no  error. 
Loucks  V.  Chicago,  M.  &^  St.  P.  R,  Co.,  19 
Am.  &^  Eng.  R.  Cas.  305,  31  Minn.  526,  18 
N.  W.  Rep.  651.— Followed  in  Mykleby 
V.  Chicago,  St.  P.,  M.  &  O.  R.  Co.,  49 
Minn.  457. 

Whether  the  facts  assumed  in  a  hypotheti- 
cal question  for  the  opinion  of  an  expert 
witness  are  within  the  evidence  is  a  pre- 
liminary question  for  the  trial  court,  the 
decision  of  which  is  conclusive  unless  it 
appears  from  the  evidence  to  have  been 
erroneous.  Goss  v.  Missouri  Fac.  R.  Co., 
50  Mo.  App.  614. 

10:{.  Opinions  l>n8ed  on  testimony 
of  otlier  witnesses.— The  question  to  an 
expert  must  be  hypothetically  put;  if  the 
facts  are  doubtful,  and  remain  to  be  found 
by  the  jury,  an  expert  who  has  heard  the 
evidence  cannot  give  his  opinion  upon  the 
case  on  trial,  but  may  be  asked  his  opinion 
upon  a  similar  case  hypothe'ically  stated. 
Baltimore  &>  O.  R.  Co.  v.  Thompson,  10 
Md.  76. 

The  trial  court  may  permit  ?  -"uestion  to 
an  expert  witness,  calling  for  his  opinion,  to 
refer  him  to  the  testimony  in  the  case,  if  he 
has  heard  it,  instead  of  stating  the  facts  it 
tends  to  prove ;  but  in  such  case  the  ques- 
tion must  require  the  witness  to  assume  the 
testimony  to  be  true.  Jones  v.  Chicago,  St. 
P.,  M.  &^  O.  R.  Co.,  44  Am.  &^  Eng.  R.  Cas. 
357,  43  Minn.  279,  45  JV.  W.  Rep.''j^u- 

In  an  action  for  personal  injuries  caused 
by  a  collision  of  trains,  a  physician,  after 
stating  that  he  heard  most  of  plaintiff's 
testimony,  was  asked:  "Take  such  a  fall  as 
he  describes  here,  resulting  from  a  collision 
of  two  cars,  and  of  the  symptoms  following 
that  fall,  he  having  theretofore  been  a  sound 
and  healthy  man,  can  you  state  with  reason- 
able certainty  that  the  consequences  that 
have  flowed  are  natural  and  usual  ?"  Held, 
that  the  question  was  improper  in  form  and 
immaterial.  Page  v.  Mayor,  etc,  of  N.  Y., 
32  A^.  Y.  S.  R.  563,  10  A^.  Y.  Supp.  826,  57 
Huh  123. 

In  order  to  obtain  the  opinion  of  a  wit- 
ness on  matters  not  depending  upon  general 
knowledge,  but  on  facts  not  testified  to  by 
himself,  either  the  witness  must  be  present 
and  hear  all  the  testimony,  or  the  testimony 
must  be  summed  up  in  the  question  put  to 
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him,  and  in  either  case  the  question  must 
be  put  to  him  hypothetically.  Sebrcll  v. 
Barrows,  36  W.  Fa.  212,  14  S.  E.  Kep.  996. 
Following  Hall  v.  Lyons,  29  W.  Va.  510. 

194.  Iiicliicliiig  opinions  of  other 
experts. — Counsel  may  get  the  opinion  of 
an  expert,  where  expert  evidence  is  admis- 
sible, on  a  hypothetical  case.  Counsel  on 
each  side  may  frame  the  hypothetical  ques- 
tion on  their  own  theory  of  the  case,  but 
the  facts  assumed  must  be  such  as  have 
some  evidence  in  their  support.  The  hypo- 
thetical question  cannot  include  the  opinion 
of  another  expert,  and  must  not  require 
witness  to  pass  on  disputed  facts.  Louis- 
ville, N.  A.  <S>»  C.  7v'.  Co.  V.  Falvcy,  23  Am. 
&>  Eng.  R.  Cas.  522,  104  /tul.  409,  3  N.  E. 
Kt'p.  389,  4  N.  E.  Kep.  908.— Quoting 
Quinn  v.  Higgins,  63  Wis.  664. 

In  framing  a  hypothetical  question  for  an 
expert,  facts  testified  to  by  an  expert  may 
be  included.  Louisville,  N.  A.  &*  C.  A'. 
Co.  V.  Falvey,  23  Am.  &*  Eng.  K.  Cas.  522, 
104  Ind.  409,  3  N.  E.  Kep.  389,  4  N,  E. 
Kep.  908. 

12.   Weight  of  Expert  Testimony. 

195.  In  general.  —  Answers  to  hypo- 
thetical questions  as  to  how  an  engine 
would  act  if  steam  escaped  into  the  cylin- 
ders, etc.,  would  not  establish  the  fact  that 
there  was  a  defect  in  the  engine  without 
evidence  that  that  particular  engine  acted 
in  that  manner,  Central  K.  &>  B.  Co.  v. 
MaltFoy,  90  Ga.  630,  16  S.  E.  Kep.  953. 

Expert  testimony  based  upon  testimony 
•.vhich  is  rejected  by  the  jury  is  of  no  value. 
Stone  v.  Chicago  &^  IV.  M.  K.  Co.,  30  Ai/t. 
e-"  Eng.  K.  Cas.  600,  66  A/ich.  76,  9  M''est. 
Rep.  596,  33  N.   IV.  Kep.  24. 

Where  one  expert  is  examined  on  each  side, 
and  the  evidence  of  one  is  loose,  conflicting, 
and  plainly  inaccurate,  the  court  is  justified 
in  disregarding  it  and  preferring  the  testi- 
mony of  the  other.  Sherwood  v.  Metropol- 
itan El.  R.  Co.,  36  N.  V.  S.  K.  19s,  58  Hun 
611,  mem.,  12  N.  Y.  Supp.  852  ;  affirmed  in 
128  A'.  Y.  624,  mem.,  40  N.  Y.  S.  R.  157,  28 
N.  E.  Kep.  485. 

196.  Not  conclusive.— The  opinions 
of  witnesses  upon  the  question  of  damages 
in  a  proceeding  to  condemn  land  for  a  right 
of  way  are  not  to  be  passively  received  and 
blindly  followed,  but  they  are  to  be  weighed 
by  the  jury  and  judged  of  in  view  of  all  the 
testimony  in  the  case  and  the  jury's  own 


knowledge  of  affairs,  and  have  only  such 
consideration  given  to  them  as  the  jury  may 
believe  them  entitled  to  receive.  AIcRey- 
nolds  V.  Burlington  &»  O.  R.  R.  Co.,  14  Am, 
&' Eng.  R.  Cas.  172,  106  III.  152.— Review- 
ing Chicago  &  I.  R.  Co.  v.  Hopkins,  90  III. 
323. — Followed  in  Johnson  v.  Chicago, 
B.  &  N.  R.  Co.,  37  Minn.  519,  35  N.  W. 
Rep.  438- 

On  the  question  whether  an  elevator  is 
necessary  to  the  successful  operation  of  a 
railway,  the  opinions  of  witnesses  that  it  is 
are  not  conclusive  nor  entitled  to  a  control- 
ling influence;  the  court  will  determine  the 
true  relations  of  the  elevator  to  the  road 
and  its  operation  from  the  facts  proved, 
rather  than  from  the  opinions  of  witnesses. 
In  re  Swigert,  24  Am.  &^  Eng.  R.  Cas.  494, 
119  ///.  83,  6  JV.  E.  Rep.  469. 

In  an  action  to  determine  the  value  of 
certain  town  lots  condemned  for  a  right  of 
way,  the  opinions  of  witnesses  as  to  the 
value  of  the  lots  at  the  time  they  were  con- 
demned will  not  be  deemed  conclusive,  but 
the  jury  may  consider  such  opinions  in  con- 
nection with  all  the  other  testimony  in  the 
case,  and  then,  for  itself,  determine  from  all 
the  testimony  the  value  of  such  lots.  Chi- 
cago, K.  &•  W.  R.  Co.  V.  Drake,  47  Am.  Ss* 
Eng.  R.  Cas.  178,  46  Kan.  568.  26  Pac.  Rep, 
1039. — Approving  Head  v.  Hargrave,  105 
U.  S.  45.  Quoting  Murdock  v.  Sumner, 
22  Pick.  (Mass.)  158.— Quoted  in  Kansas 
City,  W.  &  N.  W.  R.  Co.  v.  Ryan,  49  Kan.  i. 

Great  respect  should  be  paid  to  the  opin- 
ions of  scientific  witnesses,  yet  they  are  no 
more  controlling  than  are  those  of  any  other 
class  or  body  of  men  when  speaking  upon 
subjects  which  lie  within  the  range  of  com- 
mon observation  and  experience.  Brehm  v. 
Great  Western  R.  Co.,  34  Barb.  {N.  K.)  256. 

There  is  no  rule  of  law  that  requires 
jurors  to  surrender  their  judgment  implic- 
itly to,  (jr  to  give  a  controlling  influence  to 
the  opinionsof,  scientific  witnesses,  however 
learned  or  accomplished  such  witnesses  may 
be,  and  however  they  may  speak  with  con- 
ceded intelligence  and  authority,  aided  by 
tlie  accumulated  results  of  a  long  experi- 
ence. Brehm  v.  Great  Western  R.  Co.,  34 
Barb.  {N.  Y.)  256. 

The  jury  are  not  bound  to  accept  as  true 
the  testimony  of  any  expert  witness,  even  if 
he  testifies  that  an  alleged  result  has  fol- 
lowed with  reasonable  certainty  from  the 
accident.  Klein  v.  Second  Ave.  R.  Co.,  22/. 
&•  S.  (JV.  Y.)  164. 
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107.  For  the  Jury.— In  determining 
the  weight  of  evidence  of  experts  as  to  the 
value  of  land  talcen  for  a  railroad,  the  jurors 
may  apply  their  own  general  knowledge. 
Liijl/n  V.  Chicago,  W.  ^S^•  N.  R.  Co.,  33  Fed. 
Kep.  415. 

In  tlic  assessment  of  damages  for  a  right 
of  way,  the  jury  will  be  warranted  in  giving 
but  slight,  if  any,  weight  to  the  evidence  of 
experts  when  it  is  based  simply  on  theory 
and  conjecture.  Peoria  ^  P.  U.  R.  Co.  v. 
Peoria  &^  P.  R.  Co.,  10  Am.  &•  Eng.  R.  Cas. 
1:9,  105  ///.  1 10. 

The  jury  are  to  decide  what  weight,  if 
any,  shall  l)e  given  to  the  opinion  or  evi- 
dence of  an  expert.  Therefore  it  is  mislead- 
ing for  a  trial  court  to  instruct  the  jury  that 
the  testimony  of  experts  is  supposed  to  be 
the  best  that  can  be  furnished.  /Kansas 
City,  IV.  iSr*  A'.  H\  R.  C<i.  v.  Rjutu,  49  A'au. 
I,  30  /W.  Rep.  108.— Quoting  Ball  v.  Har- 
desty,  38  Kan.  540;  Chicago,  K.  &  VV.  R. 
Co.  V.  Drake,  46  Kan.  568. 

108.  When  ill  conflict  with  estab- 
lished facts. — Expert  opinions  are  of  no 
force  against  direct  testimony  for  showing 
the  speed  of  a  locomotive,  especially  if  many 
of  the  facts  necessary  for  forming  a  correct 
opinion  were  not  placed  before  the  witness. 
Vieis  v.  To/etio,  A.  A.  &-  G.  T.  A\  Co.,  18 
Am.  &^  Eng.  R.  Cas.  11,  55  Mic/i.  120,  20 
JV.  IV.  Kep.  818. 

The  opinions  of  experts  are  admissible 
concerning  the  scientific  probability  of  cer- 
tain consequences  from  particular  facts,  and 
the  scientific  probability  of  their  concur- 
rence. But  neither  science  nor  witnesses  can 
beheld  infallible;  and  when  facts  are  shown 
to  the  satisfaction  of  a  jury  to  exist,  the  jury 
must  act  upon  them.  Laughlin  v.  Grand 
Rupids  St.  R.  Co.,  26  Am.  &*  Eng.  R.  Cas. 
377,  62  Mich.  220,  28  N.  W.  Rep.  873.— 
Followed  in  Cross  v.  Lake  Shore  &  M.  S. 
R.  Co.,  69  Mich.  363. 

Scientific  opinions  are  worthless  when 
pitted  against  facts.  The  theories  of  medical 
men  are  not  always  reasonable,  and  are 
never  to  be  regarded  when  they  manifestly 
conflict  with  established  facts.  Stone  v. 
Chicago  &>  IV.  Af.  R.  Co.,  30  Am.  dr'  Eng. 
R.  Cas.  600,  66  Afich.  76,  9  PVest.  Rep.  596, 
33  N.  IV.  Rep.  24. 

The  testimony  of  scientific  railway  en- 
gineers that  they  have  constructed  a  road- 
bed skilfully,  and  in  accordance  with  scien- 
tific rules,  should  not— in  a  suit  for  damages 
claimed  on  account  of  injury  to  crops  caused 


by  water  being  backed  up  by  the  roadbed 
after  a  rainfall,  not  extraordinary  in  its 
character — prevail  over  the  testimony  of 
others,  if  such  other  testimony,  to  the  eflect 
that  the  roadbed  did  in  fact  cause  the  injury, 
is  believed  by  the  jury.  Sabine  i5-  E.  T. 
R.  Co.  V.  Hadnot,  30  Am.  6-  Eng.  R.  Cas.  197, 
67  Tex.  503,  4  S.  IV.  Rep.  138. 


WORDS  AND  PHRASES. 

"Adjacent  flats,"  see  Riparian  Rights,  7. 

"  All  risks,"  see  Pkivatk  Caks,  2. 

"Any  future  extensions,"    see  Contracts, 

;ji. 

"  Arising  under  a  law  of  the  United  States," 

see  Rkmuval  of  Causes,  O. 
"  As  much  as  shipper  may  desire,"  see  Car- 

RIAGIi  OF  MkRCHANDISK,  400. 

"At  company's  convenience,"  see  Bills  of 
Lauinc,  lOJJ. 

—  owner's  risk,"  see  Bills  of  Lading,  104. 
"Bill,  order,  note,"  see  Carriage  of  Mer- 

CIIANHISE,  R*27» 

"  Bills  of  lading,"  see  Bills  of  Lading,  1. 

"  Branch  roads,"  see  Branch  and  Lateral 
Roads,  1. 

"  Break  ground,"  see  Contracts,  32. 

"Breaking,"  see  Bills  of  Lading,  107. 

"Carriage,"  see  Street  Railways,  <il5. 

Carriers  of  merchandise,  see  Carriage  of 
Merchandise,  1,  2. 

"  passengers,"  see  Carriage  OF  Passen- 

GERs,  10. 

"Chafing,"  see  Bills  of  Lading,  107. 

"  Citizens,"  see  Citizenship,  etc.,  1. 

"Commerce,"  see  Commerce,  1. 

"  Competitive  stations,"  see  Contracts,  33. 

Construction  of,  in  stock  laws,  see  Animals, 
Injuries  to,  17. 

particular,  in  statutes,  see  Statutes, 

04. 

"Contents  and  value  unknown,"  see  Car- 
riage OF  Merchandise,  417. 

"  Control,"  see  Contracts,  34. 

—  ofstreets,"  see  Streets  and  Highways,  71. 
"Counted— Inspected,"  see  Contracts,  36. 
"  Damaged,"  in  eminent  domain  statutes,  see 

Eminent  Domain,  174. 
"Depot   grounds,"   see   Stations   and    De- 
pots, 8. 

—  or  station,"  see  Stations  and  Depots,  3. 
"  Dividends,"  see  Dividends,  1. 

"  Farm  crossings,"  see  Farm  Crossings,  1. 
"Forwarders,"  see  Carriage  of  Merchan- 
dise, 31. 
"  Found,"  see  Process,  18. 
"  Franchises,"  see  Franchises,  1. 
"Good  cause"  for  setting  aside  report  of 
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commitsioners,   see    Eminent    Domain, 
802. 

"  Good  for  this  trip  only,"  see  Tickets  and 

Fakks,  94i 
"  Gross  negligence,"  see  Comparative  Nbgli- 

GKNCK,  4r,  1  7  ;  Necligence,  3. 
"  Heirs,"  see  Contracts,  30. 
"  Highways,"  see  Puiilic  Lands,  39. 
"  In  and  about  the  rails,"  see  Street  Rail- 

WAYS,   135. 

—  a  parcel   or  package,"  see  Carriage  of 

Meuchandise,  5t23. 

—  apparent  good  order,"  see  Bills  of  Lad- 

ing, 21. 
"  Independent  contractors,"  see  Indepenue'  r 

CoNTKACrOKS,    1  . 

"In  good  order  and  well-conditioned,"  see 
Bii.i.s  OF  Lading,  22. 

Inhabitants,  see  Citizenship,  etc.,  2. 

"  Injuring,"seeSiREKis  andHigiivvays,  122. 

"  Injuriously  affected,"  under  English  com- 
pulsory purchase  laws,  see  Eminent  Do- 
main, 11  GO. 

—  affecting,"  see   Streets  and   Highways, 

In  tax  laws,  construction  of,  see  Taxation, 

(to. 

Interpretation  of,  in  pleadings,  see  Animals, 
Injuries  to,  328. 

particular,  see  Construction  of  Rail- 
ways, 23. 

in  condemnation  statutes,  see  Emi- 
nent Domain,  60. 

deeds,  see  Deeds,  13. 

"  Just  and  reasonable,"  in  limitation  of  lia- 
bility,  see  Carriage  of  Live  Stock,  92. 

—  compensation,"  see  Eminent  Domain,  372. 
"  Laborer,"  see  Liens,  44,  45. 

"  Land  grants,"  see  Land  Grants,  1. 

"  Legal  negligence,"  see  Carriage  of  Pas- 
sengers, 127. 

"Local  and  through  traffic,"  see  Leases, 
etc..  139. 

"Locality,"  see  Discrimination,  49. 

"  Market  value,"  see  Eminent  Domain,  649. 

"  Negligence,"  see  Negligence,  1. 

"  Negotiation,"  see  Debentures,  3. 

"  Net  earnings,"  see  Land  Grant  Rail- 
roads, 11. 

"  New  lines,"  see  Contracts,  37. 

"Non-negotiable,  "see  Bills  of  Lading,  114. 

"  Not  to  exceed  200  tons,"  see  Contracts, 
38. 

"  Operating  expenses,"  see  Land  Grant 
Railroads,  11. 

"Ordinary  care,"  see  Negligence,  6. 

"Other  portions  of  the  d;-awbridge,"  see 
Contracts,  39. 

"Owners,  occupants,"  in  eminent  domain 
law,  see  Eminent  Domain,  288. 


"Owner's  risk,"  see  Carriage  of  Merchan- 
dise, 459. 

"  Perils  of  the  sea,"  se<^  Bills  of  Lading, 
102. 

"  Permanent."  see  Contracts,  40. 

"Private  carriers,"  see  Carriage  of  Mer- 
chandise, 4. 

"  Privilege  of  reshipping,"  see  Bills  of  Lad- 
ing, 105. 

"  Property,"  see  Street  Railways,  59. 

"  Public  crossing,"  see  Crossings,  Injuries 
to  Persons,  etc.,  at,  O. 

"  Railroad  connection,"  sec  Connecting 
Links,  1. 

"Railway  station,"  see  Stations  and  De 
I'ots,  H. 

"  Reasonable  facilities,"  see  Carriage  of 
Merchandise,  533-538. 

"Regular  depot  or  station,"  see  Stations 
and  Depots,  4. 

"  Revenue  bond  scrip,"  see  State  Aid,  34. 

"  Rights,  powers,  and  privileges,"  see  Taxa- 
tion. 148. 

"Servant,"  see  Liens,  44,  45. 

"  Shall  be  disposed  of,"  see  Contracts,  41> 

"  Slight  negligence,"  see  Comparative  Neg- 
ligence, 4,  17. 

"  Solid  rock,"  see  Contracts,  42. 

"  Station,"  see  Stations  and  Depots,  5. 

—  agents,"  see  Station  Agents,  1. 

"  Stock,"  see  Crossings,  Injuries  to  Persons, 
etc.,  at,  25. 

—  in  a  will,  see  Wills,  1. 

"Taking,"  see  Streets  and  Highways, 
120,  121. 

—  under  eminent  domain  law,  see  Eminent 

Domain.  160,101. 
English  compulsory  purchase  laws,  see 

Eminent  Domain,  1097. 
"  To  be  forwarded,"  see  Contracts,  43. 
left  until  called  for,"  see  Carriage  op 

Merchandise,  352. 

—  intersect,  join,  and  unite,"  see   Leases, 

ETC.,  32. 

"  Tollbridge,"  see  Bridges,  etc.,  89. 

"  Tolls,"  see  Charges,  127. 

"Total  inability  to  labor,"  see  Relief  Asso- 
ciations, 2. 

"To  the  satisfaction  of  board  of  trade,"  see 
Bridges,  etc.,  30. 

"  Unavoidable  accidents,"  see  Bills  of  Lad- 
ing, 106. 

"  Undue  preference,"  see  Discrimination,  16. 

"Unjust"  or  "unreasonable,"  in  limitation 
of  liability,  see  Carriage  of  Live  Stock, 
93. 

"Until  sold  and  conveyed,"  see  Taxation, 
80. 

"Usual  stopping-places,"  see  Stations  and 
Depots,  7. 
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"Watercourses,"  see  Waters  and  Watir- 

COIRSKS,  0. 

"Wilful  negligence,"  see  Negliuenck,  4. 
"  Workman,"  see  Liens,  44,  45. 
See  also  lUiic.AdE,  liO ;  Hriij<;i'.s,  ktc,  O. 

1 .  "Abstract,"  as  applied  to  records,  or- 
dinarily means  a  mere  brief,  and  not  a  copy 
of  thill  from  which  it  is  taken.  Dickinson 
V.  Chesapeake  Sr'  O.  R.  Co.,  7  IV,  Va.  390. 

2.  "AbiiHcaiuiinisiiMe,"  as  used  in  an 
act  of  incorporation,  means  any  positive  act 
in  violation  of  the  charter  and  in  derogation 
of  public  right  wilfully  done  or  caused  to 
be  done  by  tliose  appointed  to  manage  the 
general  concerns  of  the  corporation.  Balti- 
viore  V.  Pittsburgh  <&>•  t".  K.  Co. ,  3  Pittsb. 
(Pa.)  20. 

J{.  "Abutting  lot "  means  one  bounded 
on  the  side  of  a  public  street,  in  the  bed  or  soil 
of  which  the  owner  of  the  lot  has  no  title, 
interest,  or  private  rights,  except  such  as 
are  incident  to  a  lot  so  situated.  Huifhes 
V.  Metropolitan  El.  R.  Co.,  130  N.  V.  14,  28 
JV.  E.  Rep.  765,  40  A^.  K  .V.  R.  587  ;  affirm- 
ing 25  /.  <Sv  S.  yj<),  29  yV.  Y.  S.  R.  516,  8 
N.  y.  'Snpp,  535. 

4.  At'cldeiit.* — An  accident  is  an  event 
from  an  unknown  cause,  or  an  unusual  and 
unexpected  event  from  a  known  cause ;  a 
chance  or  casualty.  Thus  if  a  railroad  bed, 
engine,  and  cars,  are  in  good  order,  and  the 
engineer  and  other  attendants  are  skilful 
and  careful,  and  yet  a  rail  breaks,  the  train 
is  crushed,  and  the  employes  and  passen- 
gers are  killed,  that  is  an  unusual  and  un- 
expected event  from  a  known  cause,  and  an 
accident.  But  if  the  track  is  nut  of  order, 
and  the  engine  worn  and  unmanageable, 
and  on  account  thereof  there  is  the  like  re- 
sult as  above  stated  on  the  good  road,  that 
is  not  an  unusual  and  unexpected  event,  but 
a  usual  and  expected  event  from  such  a 
cause.  It  is  not  accident,  but  it  is  negli- 
gence. Crj.'chficld  V.  Richmond  &^  D.  R, 
Co.,  76  A'.  Car.  320,  14  Am.  Ry.  Rep.  293. 

Accident  is  an  unforeseen  and  unexpect- 
ed event  occurring  externally  to  the  person 
affected  by  it,  and  of  which  his  own  agency 
is  not  the  proximate  cause.  Kopper  v.  Dyer, 
59  Vt.  477,  4  N.  Eng.  Rep.  369,  9  Atl.  Rep.  4. 

Accident  embraces  not  merely  inevitable 
casualty,  or  the  act  of  Providence,  or  what 
is  technically  called  wj  major,  or  irresistible 

*  What  is  injury  caused  by  "accident  "  '.vith- 
in  the  meaning  of  insurance  laws,  see  notes,  8 
Am.  Rep.  219;  54  Id.  302. 


force;  but  such  unforeseen  events,  misfor- 
tunes, losses,  acts,  or  omissions  as  are  not 
wholly  the  result  of  negligence  or  miscon- 
duct in  the  party  affected  thereby.  Kopper 
v.  Dyer,  59  Vt.  477.  4  A^  Eng.  Rep.  368,  9 
Atl.  Rep.  4. 

5.  "Accidentally  begun."  -  A  fire 
negligently  started  by  a  passing  locomotive 
is  not  within  the  meaning  of  a  statute  pro- 
viding for  exemption  of  liability  for  fires 
accidentally  begun.  Webb  v.  Rome,  JV.  &* 
O.  R,  Co.,  49  A',  v.  420,  4  Am.  Ry.  Rep.  547  ; 
affirming  3  Lans.  453. 

O.  "Accrue."— In  some  cases  wages 
may  properly  be  said  to  "  accrue  "  on  a  cus- 
tomary monthly  pay-day,  rather  than  at  the 
completion  of  the  work  contracted  to  lie 
done.  Mundt  v.  Sheboygan  &^  F.  dti  L,  K, 
Co.,  31   Wis.  451. 

7.  Act  of  God.— (i)  What  w.*~An  un- 
usual and  extraordinary  flood  in  a  river  is 
such  an  act  of  God  as  to  excuse  a  common 
carrier  from  his  undertaking  to  transport 
goods;  but  in  such  casethecarrier  is  bound 
to  exercise  the  care  of  a  very  prudent  man 
to  preserve  the  freight  intrusted  to  him. 
Wallace  v.  Clayton,  42  Ga.  443. 

"Act  of  God"  means  sonjething  super- 
human, or  something  in  opposition  to  the 
act  of  man.  Loss  by  fire,  as  in  the  great 
Chicago  fire  of  1871,  therefore,  will  not  re- 
lieve a  carrier  from  his  undertaking.  Mer- 
chants' Despatch  Co.  v.  Smith,  76  ///.  542. 
Chicago  &-  A'.  W.  R.  Co.  v.  Saivyer,  69 
///.  2S5. 

"  Unavoidable"  is  synonymous  with  "in- 
evitable," and  inevitable  or  unavoidable 
accidents  are  the  same  as  the  acts  of  God, 
which  mean  any  accident  produced  by  physi- 
cal causes  which  are  inevitable,  such  as 
lightnings,  storms,  perils  of  the  sea,  earth- 
quakes, inundations,  sudden  death  or  ill- 
ness. Pish  v.  Chapman,  2  Ga.  349.  W^al- 
pole  V.  Bridges,  5  Blackf.  (Ind.)  222. 

The  words  "  inevitable  accident,"  when 
used  in  law  to  designate  a  mode  by  which 
loss  has  happened  or  may  happen  to  goods 
while  in  the  hands  of  a  common  carrier,  are 
synonymous  with  the  words  "act  of  God." 
Nealv.  Saunderson,  \o  Miss.  572. 

A  loss  occasioned  by  the  act  of  God  has 
reference  to  acts  with  which  the  agency  of 
man  has  nothing  to  do.  Republican  Valley 
R.  Co.  V.  Fink,  iS  Neb.  89,  24  N.  W.  Rep.  691. 


*  What  is  act  of  God,  see  note,  2  Am.  &  Enb.. 
R.  Cas.  171, 
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The  phrase  "  act  of  God,"  as  applied  to 
carriers,  denotes  natural  accidents  that  could 
not  have  happened  by  the  intervention  of 
man,  such  as  storms,  lightning,  and  tem- 
pest, and  excludes  all  human  agency,  and 
must  be  distinguished  from  what  is  called 
"  inevitable  accident."  Merriti  v.  Earle,  29 
N.  Y.  115. 

"  The  act  of  God  "  denotes  such  causes 
as  are  beyond  the  control  of  the  carrier,  and 
produce  loss  without  the  intervention  of 
human  agency-  Truax  v.  Philadelphia,  IF, 
(S-  B,  A'.  6V.,  3  Housl.  (Del.)  r'33. 

The  act  of  God  which  will  excuse  a  com- 
mon carrier  must  be  a  direct  and  violent 
act  of  nature.  Friend  v.  Woods,  6  Graft, 
(Fa.)  189. 

A  loss  is  caused  by  the  act  of  God  if  it  is 
occasioned  by  the  elementary  forces  of  na- 
ture unconnected  with  the  agency  of  man ; 
and  for  such  a  loss  a  carrier  is  not  liable, 
provided  reasonable  care  would  not  have 
prevented  it.  Nugent  v.  Smith,  L.  R,  i  C. 
P.  D.  423,  45  L.  J.  C.  P.  D.  697,  34  Z.  T. 
827,  25  W.  A*.  117;  reversing  L.  R.  \  C.  P. 
D.  19,  45  L.J.  C,  P.  D.  19,  33  Z.  T,  731.  24 
W.  K.  237. 

It  is  not  necessary  that  there  should  be  a 
sudden  and  irresistible  act  of  nature  to  con- 
stitute an  act  of  God  which  will  relieve  a 
carrier  from  liability;  nor  is  it  necessary 
to  show  that  tlie  carrier  could  not,  by  any 
amount  of  ability,  foresee  or  prevent  its 
effect.  Nugent  v.  Smith,  Z.  R.  i  C.  P.  D. 
423,  45  L.  J.  C.  P.  D.  697,  34  L.  T,  827,  25 
W.  R.  wj;  reversing  L.  R.  i  C.  P.  D,  19, 
45  /'•  /.  C.  P.  D.  19.  33  Z.  T.  731,  24  W. 
R.  237. 

(2)  As  applied  to  carriers  of  passengers. 
-  Carriers  of  freight  are  liable  for  any  dam- 
age not  caused  by  the  act  of  God  or  of  the 
public  enemy,  and  are  insurers ;  but  carriers 
of  passengers  are  liable  only  for  injuries  re- 
sulting from  their  actual  negligence  or  that 
of  their  employes.  Grand  Rapids  (S>»  I.  R. 
Co.  v.  Huntley,  38  Mich.  537. 

Carriers  of  passengers  are  not  liable  for 
mere  accident  or  misadventure,  any  more 
than  for  the  act  of  God  or  the  public  enemy, 
or  for  any  sudden  convulsion  of  nature,  or 
an  unknown  or  unforeseen  destruction,  or 
an  unknowable  insufficiency  of  some  part 
Oi'  the  road.  In  addition  to  this  there 
must  be  some  actual  negligei  "e  or  want 
of  strict  care,  diligence,  and  foresight. 
Sawyer  v.  Hannibal  S-  St.  J.  R.  Co.,  37 
Mo.  240. 


A  carrier  is  not  bound  to  the  highest  de- 
gree of  foresight  and  circumspection  as 
against  an  act  of  God,  but  only  to  such  care 
as  an  ordinarily  prudent  person  would  use 
under  all  circumsances  of  the  case.  Gilles- 
pie v.  St.  Louis,  K.  C.  iS>^  N.  R.  Co.,  6  Mo. 
App.  554. 

Where  an  aci;ident  by  which  baggage  is 
lost  in  the  hands  of  a  common  carrier  is 
not  due  to  the  failure  of  any  of  the  appli- 
ances of  transportation,  but  to  flood, 
amounting  to  an  act  of  God,  there  is  no 
presumption  of  negligence  which  will  shift 
the  burden  of  proof  upon  the  carrier  to 
show  that  he  was  not  negligent.  Long  v. 
Pennsylvania  R.  Co.,  147  Pa.  St.  343,  23 
Atl.  Rep.  459. 

(3)  As  applied  to  carriers  of  live  stock. 
— A  snowstorm  so  severe  as  to  hinder  and 
delay  a  railroad  company  in  the  perform- 
ance of  its  duties  is  such  an  act  of  God  as 
to  relieve  the  company  from  liability  for 
loss  or  injury  resulting  from  a  delay  in 
shipping  live  stock  within  a  reasonable 
time.  Ballentine  v.  North  Mo.  R.  Co.,  40 
Mo.  491.  Black  V.  Chicago,  B.  «S^  Q.  A'.  Co., 
30  AV<5.  197,  46  N.   IV.  Rep.  428. 

Where  the  negligence  of  a  carrier  of  live 
stock  concurs  in  and  contributes  to  the 
injury,  he  is  not  exempt  from  liability  on 
the  ground  that  the  immediate  damage  was 
occasioned  by  the  act  of  God  or  inevitable 
accident.  Pruitt  v.  Hannibal  &^  St.  J.  R. 
Co.,  62  Jlfo.  527. 

A  common  carrier  of  live  stock  is  not  an 
insurer  against  injuries  unavoidably  result- 
ing from  the  inherent  nature  or  propensi- 
ties of  the  animals,  or  against  loss  caused 
by  the  act  of  God.  BlacA  v.  Chicago,  B.  &' 
Q.  R.  Co.,  30  Neb.  197,  46  A''.  W.  Rep.  428. 

While  a  carrier,  when  overtaken  by  an 
occurrence  known  as  the  act  of  God,  is  not 
bound  to  exercise  the  highest  degree  of  dili- 
gence to  preserve  the  property  from  injury, 
yet  in  such  an  emergency  he  is  required  to 
bestow  such  care  as  an  ordinarily  prudent 
person  or  carrier  would  use  under  like  cir- 
cumstances, and  if  he  fails  to  do  so  and  loss 
results  therefrom,  he  is  liable.  Black  v, 
Chicago,  B.  <S-  Q.  R.  Co.,  30  Neb.  197,  46  N. 
W.  Rep.  428. 

The  common-law  rule  making  common 
carriers  of  merchandise  liable  as  insurers, 
except  for  injury  or  loss  resulting  from  the 
act  of  God  or  the  public  enemy,  is  modified 
as  to  carriers  of  live  stock  to  the  extent  of 
relieving  them  from  liability  for  injuries  or 
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loss  resulting  by  reason  of  the  vitality  of 
ilie  freight.  Cragin  v.  New  York  C.  A'.  Co., 
51  N,  K.  61.  4  Am.  Ky.  Hep.  418.  Dow  v. 
Portland  Steam  Packet  Co.,  84  Me.  490,  24 
Atl.  Hep.  945.  Hayman  v.  Philadelphia  &•• 
a:  A'.  Co.,  8  JV.  y.  S.  A'.  86. 

In  Texas,  a  railway  company  is  bound,  as 
a  common  carrier,  to  receive  and  transport 
live  animals,  when  offered  for  transportation 
from  one  point  to  another  within  tlie  slate, 
as  other  property,  and  is  liable,  after  receiv- 
ing them,  as  an  insurer  against  loss  from  any 
cause  except  the  act  of  God  or  of  the  public 
enemy,  the  act  of  the  owner  of  the  stock,  or 
the  vicious  propensities  or  inherent  char- 
acter of  the  animals.  This  liability  a  rail- 
road company  cannot  limit  l)y  special  con- 
tract, even  in  regard  to  matters  concerning 
w;iich  it  might  legally  contract  at  common 
law.  Gulf,  C.  &•  S.  F.  A'.  Co.  v.  Trawick, 
30  Am.  «S-  Eng.  A\  Cas.  49,  68  Tex.  314,  4 
S.  W.  Hep.  567. 

A  carrier  of  live  stock  is  not  liable  for 
injuries  thereto  caused  by  a  delay  where 
the  delay  is  caused  by  atmospheric  con- 
ditions beyond  the  carrier's  control,  making 
it  impossible  to  get  telegraphic  shipping 
orders ;  but  to  excuse  such  delay  the  carrier 
must  have  exercised  due  care  to  protect 
tlie  property  from  injury  during  the  delay. 
International  6-  G.  N.  R.  Co.  v.  Hynes,  3 
Tex.  Civ.  App.  20,  21  S.  W.  Rep.  622. 

(4)  As  applied  to  carriers  of  merchandise. 
— A  common  carrier  received  goods  on  his 
boat  and  gave  a  bill  of  lading  to  deliver 
them  at  the  point  of  destination,  without 
excepting  the  dangers  of  the  river.  Held, 
that  the  contract  was  not  absolute  to  deliver 
at  all  events,  but  was  subject  to  the  common- 
law  qualifications  of  loss  occurring  by  the 
act  of  God  or  the  public  enemy.  Nealv. 
Saunderson,  10  Miss.  572. 

Tlie  common  law  holds  a  common  car- 
rier liable  for  damage  to  and  loss  of  goods 
committed  to  him  for  transportation,  unless 
the  damage  or  loss  results  from  the  act  of 
God  (which  is  limited  to  inevitable  acci- 
dent), or  from  the  public  enemy.  Mobile  (S^• 
O.  R.  Co.  v.  Weiner,  49  Miss.  725.  Hooper 
V.  Wells,  27  Cat.  11.  Fish  v.  Chapinan,  2 
Ga.  349.  Chicago  &'  A.  R.  Co.  v.  Shea,  66 
///.  471.  Robertson  v.  Kennedy,  2  Dana 
(A>.)  430.  Hall  v.  Renfro,  3  Mete.  (A)'.)  51. 
Fillebrffwn  v.  Grand  Trunk  R,  Co.,  55  Me. 
462.  Davis  V.  Wabash,  St.  L.  &-  P.  R.  Co., 
26  Am.  <S-  Et^.  R.  Cas.  315,  89  Mo.  340,  i 
S.  W,  Rep.  327 ;  reversing  13  Mo.  App.  449. 


Merritt  v.  Earle,  29  A'.  K.  1 1 5.  Harrell  v. 
Owens,  I  Dev.  6-  B.  {N.  Car.)  273.  Arnold 
V.  Jones,  26  Tex.  335.  Texas  &*  P.  R.  Co. 
v.  Morse,  i  Tex.  App.  (Civ.  Cas.)  179. 

The  law  holds  the  carrier  responsible  as 
insurer  for  all  loss  and  damage  to  goods 
intrusted  to  his  care,  whether  it  arise  from 
his  own  negligence,  or  that  of  liis  servants, 
or  of  third  persons,  or  whether  it  be  caused 
by  the  tortious  acts  of  himself  or  others 
who  are  not  the  public  enemies,  or  whether 
it  be  by  unavoidable  accident  not  caused  by 
the  act  of  God.  Ho7ve  v.  Osiuego  &•  S.  R, 
Co.,  idHarb.  (N.  Y.)  \2\. 

If  a  common  carrier  has  reasonable 
grounds  for  not  receiving  goods  oflcred  to 
him  for  transportation,  he  may  refuse  them  ; 
but  if  he  once  receives  them  he  becomes 
an  insurer,  and  can  only  exonerate  himself 
from  liability  by  showing  that  the  loss  arose 
from  the  act  of  God  or  the  public  enemy. 
Pore  her  v.  Northeastern  R,  Co.,  14  Rich. 
(So.  Car.)  181. 

The  rule  that  persons  engaged  as  common 
carriers  of  goods  for  hire  are  responsible 
for  all  damages  done  to  the  goods  while  in 
their  charge,  unless  such  injury  be  caused 
by  the  act  of  God  or  the  public  enemy, 
applies  as  well  to  common  carriers  by  water 
as  by  land.  Houston  &»  G.  Nav.  Co.  v. 
Dwyer,  29  Tex.  376. 

While  a  railway  company  is  transporting 
cars  of  another  company,  and  has  the  com- 
plete and  uninterrupted  control  of  them,  it 
will  be  liable  as  a  carrier  for  any  injury  to 
the  cars  not  caused  by  the  act  of  God  or 
the  public  enemy.  Peoria  &*  P.  U.  R.  Co.  v. 
United  States  Rolling  Stock  Co.,  136  ///.  643, 
27  A^.  E.  Rep.  59 ;  reversing  28  ///.  App.  79. 

A  common  carrier  cannot  escape  respon- 
sibility for  a  loss  of  freight  not  caused  by 
the  act  of  God  or  the  public  enemy  by 
showing  that  it  employed  the  means  of 
transportation  furnished  to  it  by  others. 
Austin  V.  St.  Louis  &*  .St.  P.  Packet  Co.,  15 
Mo.  App.  197. 

A  common  carrier,  when  there  is  no 
special  contract  limTting  his  responsibility, 
is  bound  as  an  insurer  of  goods  received  by 
him  for  transportation  as  against  loss  occa- 
sioned by  any  cause  other  than  the  act  of 
God,  the  public  enemy,  or  the  conduct  of 
the  shipper.  Southern  Exp.  Co.  v.  Moon, 
39  Miss.  822. 

Except  so  far  as  limilea  by  valid  special 
contract,  a  common  (p -rier  is  an  insurer 
against  all  losses  except  those  caused  by 
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the  act  of  God,  the  public  enemy,  or  con- 
tributory negligence  on  the  part  of  the  con- 
signor. Alabama  G.  S.  A'.  Co.  v.  Thomas, 
8i>  Ala.  294,  7  So.  Rep.  762.  Louisvilh-  A- 
A'.  A'.  Co.  V.  McGuire,  79  Ala.  395.  Louis- 
vilU;  X.  A.  &>  C.  A'.  Co.  v.  Nicholai,  4  Ind. 
.  //'/.  119,  30  A'.  E.  Rep.  424.  Bohannan  v. 
Hammond,  42  Ca/.  227. 

When  u  railroad  company,  by  its  agents, 
ii.:;rei;s  to  deliver  goods  within  a  prescribed 
time,  it  does  not  thereby  become  an  abso- 
lute insurer  of  the  goods,  and  required,  at 
all  events,  to  deliver  or  pay  for  them.  If 
tlicy  arc  destroyed  by  the  act  of  God  or 
the  public  enemy  before  the  time  for  deliv- 
ering, the  carrier  is  excused,  Strohn  v. 
Detroit  iS-  M.  R.  Co.,  23  Wis.  126. 

Where  there  is  no  special  contract,  a 
common  carrier  is  liable  for  all  losses  of  or 
injuries  to  goods  received  by  him  for  car- 
riage not  occasioned  by  the  act  of  God  or 
the  public  enemy.  Texas  Exp.  Co.  v. 
Scott,  (7'«.*-.)  16  Am.  &>  Eiig.  R.  Cas.  in. 
Watson  V.  Memphis  <S-  C,  R.  Co.,  9  Heisk. 
(Tenn.)  255. 

(5)  Limits  and  qualijications. — The  old 
rule  that  a  common  carrier  is  answerable 
for  all  losses  which  are  not  occasioned  by 
the  act  of  God  or  the  public  enemy,  being 
founded  in  justice  and  sound  policy,  ought 
never  to  be  departed  from  ;  and  the  carrier 
will  not  be  allowed  to  limit  his  common-law 
liability  by  contract,  nor  to  excuse  himself 
from  liability  for  losses  attributable  to  the 
negligence  of  his  servants.  Heaton  v.  Mor- 
gan's L.  &*  T.  R.  &-  S.  Co.,  I  Tex.  App. 
(Civ.  Cas.)  425.  Texas  Exp.  Co.  v.  Scott,  2 
Tex.  App.  (Civ.  Cas.)  59. 

Damage  to  goods  while  in  the  hands  of  a 
carrier,  resulting  from  the  explosion  of  a 
boiler,  is  not  the  act  of  God  or  of  the  public 
enemy,  nor  a  vis  major,  so  as  to  relieve  the 
carrier  from  liability.  Houston  &•  G.  Nav. 
Co.  v.  Dwyer,  29  Tex.  376. 

When  the  act  of  God  is  relied  upon  to 
excuse  a  carrier,  it  must  be  shown  to  be  the 
proximate  cause  of  the  loss,  and  without 
any  concurrent  negligence  on  the  part  of 
the  carrier.  Missouri  Pac.  R,  Co.  v.  Barnes, 
2  Tex.  App.  (Civ.  Cas.)  507.  Adams  Exp. 
Co.  V.  Jackson,  92  Tenn.  326,  11  S.  W. 
Rep.  666. 

The  mere  failure  of  a  common  carrier  to 
forward  goods  promptly  will  not  render  him 
liable  for  a  loss  occasioned  proximately  by 
the  "  act  of  God  "  if  he  is  guilty  of  no  wrong- 
ful detention  of  them  at  the  place  of  ship- 


ment, or  of  no  negligence  or  want  of  care 
and  diligence  in  securing  them  from  loss  in 
transitu.     Lamont  v.  Nashville  &*  C.  R.  Co., 

9  Heisk.  (  Tenn.)  58,  19  Atn.  Ry.  Rep.  .'84. 
A  carrier  is  not  liable  because  its  neg- 
ligence may  have  contributed  remotely  to 
the  loss  if  it  appears  that  the  proximate 
cause  is  some  act  of  God,  such  as  an  un- 
usual flood.  Memphis  &*  C.  R.  Co.  v.  Reevis, 

10  Wall.  (U.  S.)  176. 

Where,  from  the  plaintiflf's  own  evidence, 
it  appears  that  the  act  of  God  caused  the 
injury  to  the  goods,  the  carrier  is  exoner- 
ated from  liability  unless  plaintiff  shows 
that  the  carrier  was  guilty  of  some  specific 
negligence  which  actually  co-operated  to 
produce  the  loss.  Davis  v.  Wabash,  St.  L, 
&*  /'.  R.  Co.,  26  Am.  <&-  Enjf.  R.  Cas.  315, 
89  Mo.  340,  I  S.  W.  Rep.  327;  rt-versing  13 
Mo.  App.  449, 

If  a  loss  is  occasioned  partly  by  the  act  of 
God  and  partly  by  some  other  cause  which, 
if  it  had  been  the  sole  cause  of  the  loss, 
would  have  furnished  a  defense,  the  carrier 
will  be  entitled  to  immunity  in  respect  of 
such  loss  if  he  can  show  that  it  could  not 
have  been  prevented  by  the  exercise  of  rea- 
sonable care.  Nugent  v.  Smith,  L.  R.  i  C. 
P.  D.  423.  45  L.J.  C.  P.  D.  697,  34  L.  T. 
827,  25  W.  R.  117  ;  reversing  L.  R.  i  C.  P. 
D.  19.  45  L.  J.  C.  P.  D.  19,  33  L.  T.  731.  24 
W.  R.  237. 

The  rule  that  a  common  carrier  is  an  in- 
surer of  goods,  and  can  only  avoid  liability 
for  loss  by  showing  that  it  happened  by  the 
act  of  God  or  the  public  enemy,  does  not 
apply  where  the  damage  results  from  de- 
lay in  their  delivery  by  accident  or  misfor- 
tune, although  not  inevitable  or  produced 
by  the  act  of  God.  Gulf,  C.  <S-  S.  F.  R.  Co. 
V.  Levi,  42  Am.  &*  Eng.  R.  Cas.  439, 76  Tex. 
337,  13  S.  W.  Rep.  191,  8  L.  R.  A.  323 ;  re- 
versing 40  Am.  &■•  Eng.  R.  Cas.  115,  12  S. 
W.  Rep.  e-j7. 

Freezing  weather  causing  a  loss  of  goods 
cannot  be  deemed  the  act  of  God.  McGraw 
V.  Baltimore  &»  O.  R.  Co.,  9  Am.  (S^  Eng.  A\ 
Cas.  188,  18  IJ\  Frt.  361,  41  Am.  Rep.  696. 

(6)  As  applied  to  express  companies. — In 
the  absence  of  special  contract,  express 
companies  are  subject  to  the  same  liability 
as  are  other  common  carriers.  At  common 
law  they  are  regarded  as  absolute  insurers 
of  goods  intrusted  to  them  for  transporta- 
tion, when  properly  packed,  except  for  loss 
by  act  of  God  or  the  public  enemy.  Over- 
land M.  &*  E.   Co.  V.  Carroll,  7  Colo,  43,  1 
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Pac.  Rep.  682.  American  Merchants'  Union 
Exp.  Co.  V.  Schier,  55  ///.  140.  Klauber  v. 
American  Exp.  Co.,  21   Wis.  21. 

An  express  company  is  a  common  car- 
rier, and  as  such  is  liable  for  the  loss  of 
goods  intrusted  to  it,  except  when  the  loss 
is  caused  by  the  act  of  God  or  the  public 
enemy.  Southern  Exp.  Co.  v.  Neivby,  36 
Ga.  635. 

An  express  company  is  an  insurer  of  the 
safe  delivery  of  a  money  package  intrusted 
to  it  for  delivery  to  another  person,  and 
nothing  can  excuse  it  from  its  obligation 
to  carry  and  deliver  safely  but  the  act  of 
God  or  the  p'lblic  enemy.  United  States 
Exp.  Co.  J.  Hutchins,  67  ///.  348. 

It  is  the  duly  of  an  express  company, 
upon  receiving  a  pacliage  of  money  to  be 
forwarded,  to  carry  and  deliver  the  money 
safely  to  the  consignee ;  and  the  only  way 
it  can  relieve  itself  from  responsibility  as  a 
common  carrier  is  by  showing  performance, 
or  prevention  thereof  by  the  act  of  God  or  a 
public  enemy.  It  Is  not  discharged  by  de- 
livering the  package  to  another  on  a  forged 
order  of  the  owner.  American  Merchants' 
Union  Exp.  Co.  v.  Milk,  73  ///.  224. 

Express  companies  are  insurers  of  the 
I  An  delivery  of  goods,  and  nothing  can  re- 
lieve; them  of  this  obligation  except  the  act 
of  God  or  the  public  enemy.  No  fraud, 
imposition,  or  mistake  will  excuse  a  deliv- 
ery to  the  wrong  person.  Shearer  v.  Pacific 
Exp.  Co.,  43  ///.  A/>p.  641. 

The  act  of  God  which  excuses  the  carrier 
must  not  only  be  the  proximate  cause  of  the 
loss,  but  the  better  opinion  is  that  it  must 
be  the  sole  cause.  And  where  the  loss  is 
caused  by  the  "  act  of  God,"  if  the  negli- 
gence of  the  carrier  mingles  with  it  as  an 
active  and  co-operative  cause,  ne  is  still  re- 
sponsible. Wo//  v.  American  Exp.  Co.,  43 
Mo.  421. 

The  contract  of  an  express  company  act- 
ing as  a  common  carrier  is  that  it  will 
carry  the  goods  intrusted  to  it,  and  deliver 
them  to  the  consignee,  at  the  proper  time 
and  place,  without  loss  or  failure  except  by 
the  act  of  God  or  of  the  public  enemy. 
Marshall  V.  American  Exp.  Co.,  7  Wis.  i. 

An  express  company,  as  a  common  car- 
rier of  money  and  valuables,  is  not  liable 
for  losses  resulting  from  such  causes  as  the 
act  of  God,  the  public  enemy,  mobs,  or  riots, 
unless  it  expressly  insures  against  such  loss. 
Therefore  the  company  is  not  entitled  to 
any  notice  whatever  of  such  a  losj.    South' 


em  Exp,  Co.  v.  Glenn,  16  Lea  {Tenn.)  472, 
I  5.  W.  Rep.  102. 

8.  *' Adequate  crossing,"  as  used  in 
the  proviso  of  a  deed  of  right  of  way  to  a 
railroad  company,  does  not  apply  to  a  cross- 
ing with  heavy  slide  gates  between  the 
grantor's  house  and  the  highway  ;  it  should 
be  an  open  crossing.  Gray  v.  Burlington 
&>  M.  R.  Co.,  27  /o7va  1 19. 

0.  All. — Arkansas  Act  of  July  23,  1868, 
entitled  "  An  act  giving  all  laborers  a  lien 
upon  the  production  of  their  labor  until 
the  same  is  paid  for,"  should  not  be  con- 
strued literally,  and  the  word  "  all  "  does 
not  give  a  lien  to  every  laborer,  regardless 
of  the  character  of  his  labor.  Dano  v.  Mis- 
sissippi. O.  &•  R.  R.  R.  Co.,  27  Ark.  564. 

10.  All  possible  .skill  and  care.— A 
street-railway  company  using  cars,  drawn  by 
horses  upon  rails,  carrying  passengers  for 
hire,  is  bound  to  exercise  all  possible  skill, 
foresight,  and  care  in  the  running  of  its 
cars,  so  that  passengers  may  not  be  exposed 
to  danger  on  account  of  the  manner  in 
which  the  cars  are  run.  "  All  possible  skill 
and  care "  implies  that  every  reasonable 
precaution  in  the  management  and  opera- 
tion of  street  cars  be  used  to  prevent  injuries 
to  passengers.  The  phrase  means  good 
tracks,  safe  cars,  experienced  drivers,  care- 
ful management,  and  judicious  operation  in 
every  respect.  "  All  possible  foresight " 
means  anticipation,  if  not  knowledge,  that 
the  operation  of  street  cars  will  result  in 
danger  to  passengers,  and  that  there  must 
be  some  action  with  reference  to  the  future ; 
a  provident  care  to  guard  against  such 
occurrences;  a  wise  forethought  and  pru- 
dent provision  that  will  avert  the  threat- 
ened evil,  if  human  thought  or  action  can 
do  so.  Topeka  City  R.  Co.  v.  Higgs,  34  Am. 
&•  Etig.  R.  Cas.  529,  38  Kan.  375,  16  Pac. 
Rep.  667.— Quoting  TuUer  v.  Talbot,  23 
111.  357;  Meier  v.  Pennsylvania  R.  Co.,  64 
Pa.  St.  226;  Philadelphia  &  R.  R.  Co.  v. 
Derby,  14  How.  (U.  S.)  468. 

11.  All  throiiifli  grain.— A  railroad 
company  and  an  elevator  company  entered 
into  a  contract  that  the  latter  would  erect 
suitable  buildings  for  receiving,  storing,  de- 
livering, and  handling  all  grain  that  should 
be  received  from  the  railroad,  and  that  the 
elevator  company  would  receive  and  dis- 
charge for  the  railroad  company  "all 
through  grain  at  one  cent  a  bushel."  Held, 
that  the  words  "all  through  grain  "  did  not 
mean  grain  shipped  merely  to  the  end  of  the 


ii 


^r.ftvj 


WORDS  AND   PHRASES,  12-20. 


305 


railroad,  but  all  grain  consigned  through 
the  city  where  the  '"'"ator  company  was 
located  to  some  point  beyond.  Richmond 
V.  Dtilmque  &^  S.  C.  R.  Co.,  26  Iowa  191. 

12.  X\o\\s  its  route.— Maine  statute 
of  1842  mai<es  railroad  companies  liable  for 
fires  communicated  by  their  locomotives, 
and  gives  to  each  company  an  insurable  in- 
terest in  the  property  for  which  it  may  be 
held  responsible  "along  its  route."  Held, 
Xh-A  tlie  words  "along  its  route"  apply  to 
buildings  near  and  adjacent  to  the  road  so 
as  to  be  exposed  to  danger  of  fire  from  pass- 
ing engines.  Pratt  v.  Atlantic  &>  St.  L.  R. 
Co.,  42  Mc.  579. 

The  same  words  in  a  similar  statute  of 
Vermont  construed  to  mean  in  proximity  to 
the  rails  upon  which  the  locomotives  run. 
Grand  Trtmk  R    Co.  v.  Richardsru,  91  U. 

S.  454. 

13.  Always.  —  Tennessee  statute  that 
"  every  railroad  company  sha!"  keep  the 
engineer,  fireman,  or  some  otner  person 
upon  the  locomotive,  always  upon  the  look- 
out ahead,"  should  not  be  construed  as  re- 
quiring the  company  literally  to  keep  some 
one  always  on  the  lookout.  It  is  sufficient 
if  the  precaution  was  being  observed  when 
the  accident  happened.  Louisville  &•  N. 
R.  Co.  V.  Stone,  7  Heisk.  (7\'««.) 468.— FOL- 
LOWING Memphis  &  C.  R.  Co.  v.  Dean,  5 
Sneed  (Tenn.)  291. 

14."AiiiaIg:4iiiiate."— For  meaning  of 
tlie  term  as  applied  to  corporations,  see 
Meyer  s.Johtiston,  8  Am.  <S-  Eng.  R.  Cas.  584, 
64  ^/(j.  603. — Quoting  In  re  Empire  Assur- 
ance Corp.,  L.  R.  4.  Eq.  341  ;  In  re  Bank  of 
Hindustan,  2  H.  &  M.  657. 

1«».  Any  of  tlio  public  roads.— 
The  provision  of  N.  Y.  Laws  1853,  ch.  471, 
^  2,  auth(jrizing  telegraph  companies  to 
erect  fixtures  upon  "any  of  the  public 
loads,"  does  not  apply  to  the  rcjadway  of 
a  railroiui  company.  A'erc  York  City  &> 
iV.  A'.  Co.  V.  Central  Union  Tel.  Co.,  21  Hun 
LX.  ]'.)  261. 

JO.  Any  person.  -  The  phrase  "any 
person,"  as  used  in  the  Missouri  Damage 
Act,  does  not  include  fellow-servants.  Proc- 
tor V.  Hannibal  &^  St.  J.  R.  Co.,  64  Mo.  1 12, 
9  Am.  Ry.  Rep.  440.— FoLLOwiNf;  Rollback 
T'.  Pacific  R.  Co.,  43  Mo.  187.— Followed 
IN  Elliott  V.  St.  Louis  &  I.  M.  R.  Co.,  67 
Mo.  272. 

The  words  "  any  person  "  in  Wis.  Rev. 
St.,  f  4482,  include  any  corporation.  Chip- 
pewa Valley  &^  S.  R.  Co.  v.  Chicago,  St.  P., 
8  D.  R.  D.— 20 


M.&^  O.  R.  Co.,  40  Am.  «&*  Eng.  R.  Cas. 
408,  75  U'is.  224,  6  L.  R.  A.  601,44  N.  IV. 
Rep.  17. 

17.  Any  ret^ularly  laid  out  public 
liigliway.— Kan.  Laws  of  1876,  ch.  105, 
§  I  (Comp.  Laws  1879,  ch.  84,  §  41),  provide 
that  it  shall  be  the  duty  ol  every  railway 
company  or  corporation  owning,  controlling, 
or  operating  any  line  of  railroad  within  the 
state  to  construct  and  keep  in  repair  at 
each  crossing  of  "  any  regularly  laid  out 
public  highway"  a  good  and  substantial 
crossing.  Held,  that  the  words  "  any  regu- 
larly laid  out  public  highway  "  do  not  apply 
to  roads  which  have  become  such  by  use 
merely.  Missouri,  K.  <S^  T.  R.  Co.  v.  Long, 
6  Am.  &■>  Eng.  R.  Cas.  254,  27  Kan.  684. — 
Distinguishing  Kelley  z/.  Southern  Minn. 
R.  Co.,  28  Minn.  98,  9  N.  W.  Rep.  588. 

18.  Appurtenance— Appurtenant. 
— An  "appurtenance"  is  that  which  be- 
longs to  or  is  connected  with  something 
else  to  which  it  is  subordinate  or  loss 
worthy,  and  with  which  it  passes  as  an  inai- 
dent ;  and  in  strict  legal  sense  land  can 
never  be  appurtenant  to  land.  New  Orleans 
Pac.  R.  Co.  V.  Parker,  143  U.  S.  42,  13 
Sup.  Ct.  Rep.  364. — Reviewing  Harris  v. 
Elliott,  10  Pet.  (U.  S.)  25  ;  Humphreys  v, 
McKissock,  140  U.  S.  304 ;  Linthicum  v. 
^ay,  9  Wall.  241 ;  Smith  v.  McCullough,  104 
U.  S.  25  ;  Bank  of  Commerce  v.  Tennessee, 
104  U.  S.  493. 

The  word  "  appurtenant  "  has  no  inflexi- 
ble meaning,  but  must  be  construed  in  con- 
nection with  the  nature  and  subject  of  the 
principal  thing  granted.  Missouri  Pac.  R. 
Co.  V.  Maffitt,  94  Mo.  56,  12  IVest.  Rep.  412, 
6  .S".    ]V.  Rep.  600. 

19.  "Article,"  as  used  in  a  printed 
notice  given  by  a  carrier  on  taking  charge 
of  traveler's  baggage,  means  not  each  sepa- 
rate trunk,  valise,  bag,  etc.,  but  each  distinct 
thing,  piece  of  clothing,  ornament,  book, 
etc.,  contained  in  a  trunk,  etc.  Hopkins  v. 
IVestcott.  6  /Hatch/.  (CI.  S.)  64. 

20.  Assessment.— The  word  "  assess- 
ment "  has  been  employed  in  two  different 
senses — sometimes  as  expressing  tiie  ap- 
praisement or  valuation  of  the  property, 
and  entering  it  on  the  lists  for  the  purposes 
of  taxation;  and  sometimes  as  indicating 
the  charge  or  special  tax  imposed  on  the 
land,  as  its  portion  of  the  expense  of  a 
benefit  conferred  by  a  local  improvement. 
First  Div.  St.  P.  &>  P.  R.  Co.  v.  St.  Paul 
21  Minn.  526,  18  Am.  Ry.  Rep,  435. 
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21.  "At "often  means  "in"  or  "with- 
in." It  cannot  be  denied  that  "  at,"  when 
used  in  reference  to  place,  frequently  means 
in  or  within,  but  not  always.  It  sometimes 
denotes  nearness  or  proximity,  which  is 
its  primary  signification.  It  is  less  defi- 
nite than  "  in  "  or  "  on."     Williavis  v.  Ft. 

Worth  <S-  A^.  O.  R.  Co.,  82  Tex.  553.  18  S. 

W.  Rep.  206. 

22.  «At  the  termini"  of  a  railroad 
means  near  the  termini.  State  (  West  Jersey 
R.  Co.,  Pros.)  V.  Receiver  of  Taxes,  38  N.J. 
L.  299. 

23.  Baggage.*— The  term  "baggage," 
for  which  passenger  carriers  are  responsible, 
does  not  include  articles  of  merchandise 
not  intended  for  personal  use, such  as  thirty- 
eight  pairs  of  new  shoes,  sixty  pairs  of  stock 
for  boys'  shoes,  and  two  papers  of  snoe 
nails.  Collins  v.  Boston  &•  M.  R.  Co.,  10 
Cush.  (Mass.)  506. — Following  Jordan  v. 
Fall  River  R.  Co.,  5  Cush.  69. 

24.  Believe  and  satisfied.  —  In  in- 
structions, the  terms  "believe  and  "satis- 
fied "  are  used  interchangeably,  and  imply 
no  more  than  that  the  jury  shall  be  convinced 
by  the  preponderance  of  evidence  of  the 
truth  of  the  basic  facts  constituting  the 
plaintiff's  alleged  cause  of  action.  Braddy 
v.  Kansas  City,  Ft.  S.  <S-  M.  R.  Co.,  47  Mo. 

^/A  S'9- 

25.  Boss. — A  person  employed  to  per- 
form any  of  the  master's  duties  towards  his 
servants  is,  while  that  relation  continues, 
and  in  respect  to  such  duties,  not  a  fellow- 
servant  of  the  latter;  and  it  is  not  decisive 
by  what  name  he  is  designated.  Dayharsh 
V,  Hannibal  &'  St.  J.  R.  Co.,  103  Mo.  570, 
155.   W.  Rep.  554. 

26.  Branch.  —  A  railroad  whose  line 
terminated  near  certain  docks  leased  the 
same,  and  inter  alia  agreed,  so  far  as  possi- 
ble, to  procure  all  goods  to  be  shipped  or 
unshipped  at  the  docks,  and  to  pay  certain 
dues  and  royalties  on  goods  conveyed 
"along  the  railway  or  any  part  or  branch 
thereof."  Held,  that  this  only  applied  to 
the  railway  or  those  parts  or  branches  in 
connection  with  some  place  of  shipment  or 
unshipment.  TaJ^  Vale  R.  Co.  v.  Macnabb, 
42  L.  J.  Q.  B.  I  S3,  L.  R.  6  H.  L.  Cas.  169, 
22  W.  R.  65,  I  Ry.  Sf  C.  T.  Cas.  21. 

27.  "Bridge."  — A  structure,  usually 
of  wood,  stone,  brick,  or  iron,  erected  over 
a  river  or  other    watercourse,  or  over  a 


chasm,  tailroad,  etc.,  to  make  a  passageway 
from  one  bank  to  the  other.  Anything 
supported  at  the  ends,  which  serves  to  keep 
some  other  thing  from  resting  upon  the 
object  spanned,  which  forms  a  platform  or 
staging  over  which  something  passes  or  is 
conveyed.  Duncan  v.  State,  ^zAm.  &^  Eng. 
R.  Cas.  646,  29  Fla.  439,  10  So.  Rep.  815. 

A  "bridge,"  as  known  to  the  common 
law,  was  a  structure  over  a  river  having  a 
footpath  for  man  and  beast.  Propr's  of 
Bridges  v.  Hoboken  L.&*  I.  Co.,  i^N.J.  Eq. 
503 ;  affirming  iiN.J.Eq.Zi. 

28.  Building  or  other  property.— 
Conn.  Gen.  St.,  §  3581,  makes  railroads 
liable  "  when  any  injury  is  done  to  a  build- 
ing or  other  property  by  a  fire  communi- 
cated by  a  locomotive  engine."  Held,  that 
the  term  "  building  or  other  property  "  in- 
cludes personalty  as  well  as  realty.  Martin 
V.  New  York  &>  N.  E.  R.  Co.,  62  Conn.  331, 
25  Atl.  Rep.  239.— Reviewing  Regan  v. 
New  York  &  N.  E.  R.  Co.,  60  Conn,  124. 

29.  "Built,"  as  used  in  an  agreement 
under  which  a  tax  was  voted  in  aid  of  a 
railroad,  applies  to  a  road  so  far  progressed 
as  to  be  in  a  condition  to  be  operated, 
although  not  completed.  Muscatine  West- 
ern R.  Co.  V.  Horton,  38  Iowa  33. 

A  proviso  in  a  stock  subscription  that  the 
"  road  shall  be  built "  in  a  specified  locality 
is,  by  the  permanent  location  of  the  road 
there,  sufficiently  compiled  with  to  render 
the  subscriber  liable  for  calls,  though  the 
road  is  not  completed.  Warner  v.  Cal- 
lender,  20  Ohio  St.  190.  —  Distinguished 
IN  Memphis.  K.  &  C.  R.  Co.  v.  Thompson, 
I  Am.  &  p:ng.  R.  Cas.  331,  24  Kan.  170. 

;}0.  "Business corporation," as  used 
in  section  37  of  the  Bankrupt  Act  of  Con- 
gress of  1867,  is  not  merely  synonymous  with 
"trading  corporation,"  but  has  a  broader 
meaning.  It  includes  a  railroad  corpora- 
tion. Adams  v.  Boston,  H.  &*  E.  R.  Co.,  1 
Holmes  ( U.  5.)  30. 

31.  By  any  power  other  than  loco- 
motive.— The  words  "  by  any  power  other 
than  locomotive,"  used  in  the  charter  of  an 
electric  railway,  may  be  construed  as  in- 
cluding every  present  known  power  of  loco- 
motion except  steam.  Gillette  v.  Chester  &- 
M.  R.  Co.,  2  Pa.  Dist.  450. 

32.  Calls.*- A  "call"  on  the  share- 
holders of  a  company  means  an  application 
to  them  for  money.     Newry  <S-  E.  R.  Co.  v. 


See  also  Baggage,  20-4G. 


*  See  also  Subscriptions  to  Stock,  45-75. 
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Edmonds,  2  Ex.  ng,  5  Railw.  Cas.  275,  17 
L.  J.  Ex.  102, 

33.  Capital  stock.— A  statute  exempt- 
ing the  capital  stock  of  a  company  from 
taxation  means  the  capital  to  be  raised  by 
subscriptions  to  the  stock,  and  not  lands 
granted  by  Congress  to  aid  the  road.  St. 
Louis,  I.  M.  &*  S.  R.  Co.  v.  Loftin,  30  Ark. 
693.— Quoting  State  ex  rel.  v.  Hood,  15 
Rich.  (So.  Car.)  185.  Reviewing  St.  Joseph 
V.  Hannibal  &  St.  J.  R.  Co.,  39  Mo.  476; 
Hannibal  &  St.  J.  R.  Co.  v.  Shacklett,  30 
Mo.  550;  Milwaukee  &  St.  P.  R.  Co.  v. 
Milwaukee,  34  Wis.  271  ;  State  (New  Jersey 
R.  &  T.  Co.,  Pros.)  V.  Collectors,  25  N.  J. 
L.  315. 

The  term  as  used  in  Illinois  revenue  law, 
with  respect  to  the  assessment  of  corpora- 
tions, means  all  the  property  belonging  to  a 
corporation,  whether  tangible  or  intangible, 
and  of  whatever  nature  or  kind,  and  it  must 
be  valued  under  this  designation  for  the 
purpose  of  taxation.  Pacific  Hotel  Co,  v. 
Lieh,  83  ///.  602. — Followed  in  Union 
Trust  Co.  V.  Weber,  3  Am.  &  Eng,  R.  Cas. 
583,  96  111.  346.  Reaffir.med  in  Cliicago, 
B.  &  Q.  R.  Co.  V.  Siders,  88  111.  320.— 1>///^  &> 
M.  R.  Co.  V.  Weber,  5  Am.  &^  Eng.  R.  Cas. 
loi,  96  It/.  443. 

The  capital  stock  of  a  corporation  is  the 
money  or  property  put  into  the  corporate 
fund  by  the  subscribers  for  said  stock,  which 
fund  becomes  the  property  of  the  corpora- 
tion. Burrall  v.  Bushivick  R.  Co.,  75  N, 
V.  211. 

New  York  Act  of  1853,  ch.  502,  ?  2,  au- 
thorizes a  stockholder  of  any  railroad  or 
plank-road  company  which  has  been  sold  on 
foreclosure  to  acquire  the  same  relative  in- 
terest in  the  road  as  he  had  before,  upon 
paying  to  the  purchasers  a  sum  equal  to 
such  proportioti  of  the  price  paid  on  such 
sale,  and  the  costs  and  expenses  thereof,  as 
such  stockholder's  stock  in  such  company 
shall  bear  to  the  whole  capital  stock  in  said 
company,  f/e/d,  that  the  term  "  the  whole 
capital  stock  "  means  the  capital  stock  ac- 
tually subscribed  for  and  issued,  and  not 
the  amount  named  in  the  articles  of  asso- 
ciation.    Pratt  V.    MunsoH,    17    Hun    (A\ 

y-)  475. 

34.  Car. — A  car,  or  coach,  or  stage,  or 
stagecoacii,  is  the  same.  Mayor,  etc.,  of  N. 
V.  V.  TAird  Ave.  R.  Co.,  40  Am.  d«  Eng. 
R.  Jas.  278,  117  N.  v.  404,  22  N.  E.  Rep. 
755.  27  N.  Y.  S.  R.  170;  affirming  16  .A^.  Y. 
S.  R.  122,  I  A'.  Y.  Supp.  397, 


35.  Care  and  negligence  are  relative 
terms,  and  the  degree  of  caution  required 
of  carrier  and  passenger  is  to  be  estimated, 
in  a  measure,  by  the  hazard  to  life  and  limb. 
It  is  always  such  care  and  vigilance  as  a 
prudent,  rational  person  would  exercise 
under  like  circumstances.  Daugherty  v. 
Missouri  R.  Co.,  21  Am.  «3^  Eng.  R.  Cas. 
497,  81  Mo.  325,  51  Am.  Rep.  239. 

30.  "Care,  dillgreuce,  and  fore- 
sight "  imply  a  relation  to  future  events, 
for  no  amount  of  care,  diligence,  or  fore- 
sight can  avoid  an  event  which  has  already 
happened.  Wheaton  v.  North  Beach  &>  M. 
R,  Co.  36  Cal.  590. 

37.  "Care  of  the  American  Ex- 
press Co.,"  appearing  upon  goods  alone, 
and  not  being  mentioned  in  the  receipt 
given  by  the  company,  indicates  merely 
that  if  the  consignee  cannot  be  found  they 
may  be  delivered  into  the  care  of  the  ex- 
press company.  Chicago  &*  N.  W.  R.  Co. 
V.  Merrill,  48  ///.  425. 

38.  Carriage.*— To  the  ordinary  mind, 
in  the  United  States  at  least,  the  word 
"carriage  "  alone  does  not  convey  the  idea 
of  a  railroad  car,  or  of  a  street  car,  nor  does 
it  even  convey  the  idea  of  a  wheeled  vehicle 
used  for  the  transportation  of  merchandise 
or  products  used  in  ordinary  business;  but 
a  vehicle  used  for  the  transportation  of 
persons  or  property  for  pleasure,  and  drawn 
by  horses  or  other  animals.  Cream  City  R. 
Co.  v.  Chicago,  M.  &>  St.  P.  R.  Co.,  21  Am. 
&^  Eng.  /v'.  Cas.  70,  63  IVis.  93. 

30.  Ca.sli  value. — The  actual  cash  value 
of  real  and  personal  property  is  the  price  for 
which  it  would  sell  for  cash,  in  the  ordinary 
course  of  business,  free  from  all  incum- 
brances, otherwise  than  at  a  forced  sale. 
Jlforgan's  L.  &•  T.  R.  &>  S.  Co.  v.  Board  of 
Receivers,  (La.)  33  Am.  6^  Eng.  R.  Cas.  438, 
3  .*>■('.  7\ep.  507. 

40.  Cattle. — Tliis  term  includes  horses 
and  asses  as  well  as  domesticated  horned 
animals.  Ohio  6^  M.  R.  Co.  v.  Brubaker,  47 
///.  462.  Newark  &*  S.  O.  H.  C.  R.  Co.  v. 
Hunt,  50  N.y.  L.  308,  II  Cent.  Rep.  219,  12 
Atl.  Rep.  697.  McAlpine  v.  Grand  Trunk 
R.  Co.,  38  U.  C.  Q.  B.  446. 

41.  "Cattle-guard,"  as  that  term  is 
used  in  the  Kansas  statute  relating  to  the 
duties  of  railroad  companies  in  connection 
therewith,  means  such  an  appliance  as  will 


*  Definitions  of  "  carriage, 
&  Eng.  R.  Cas.  74. 


see  note,  21  Am. 
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be  effectual  to  prevent  the  passage  of  do- 
mestic animals.  Missouri  Pac.  R.  Co.  v. 
Manson,  13  Am.  &•  Eug.  R.  Cas,  540,  31 
A'a/i.  337,  3  Piic.  Rep.  Soo. 

42.  Causa  pruxiiiia,  iioii  rciiiota, 
Hpcctatiir.  —  For  applications  of  the 
maxim,  see  Piclkc  v.  Chicago,  M.  iS~»  ^7.  P. 
R.  Co.,  38  Am.  &•  Eng.  Cas.  349,  5  Dak.  444, 
41  N.  IV.  Rep.  669.  Pennsylvania  R.  Co. 
V.  k'err,  62  Pa.  St.  353.  Pennsylvania  R. 
Co.  V.  Hope,  So  Pa.  St.  373.  Mihoaukec  (S~> 
St.  P.  R.  Co.  V.  Kellogg,  94  U.  S.  469.  An- 
napolis &^  E.  R.  Co.  V.  Cantt,  39  Mil.  1 1 5. 
Pent  V.  Tf^Av/.;,  /'.  £-  IV.  R.  Co.,  59  ///.  349. 

An  intervening  agency  does  not  always 
sliield  a  wrongdoer  from  liability,  where 
th '  injury  flows  from  liis  wrongful  act.  So 
wiiere  a  conii)any  negligently  causes  a  team 
to  run  away,  and  while  so  running  and  un- 
manageable it  runs  against  and  kills  an  in- 
dividual, the  above  maxim  does  not  apply. 
Bill  man  v.  Indianapolis,  C.  &*  L.  R.  Co.,  6 
Am.  &o  Eng.  R.  Cas.  41,  76  hid.  166,  40  Am. 
Rep.  230.  — Kkviewed  in  Denver,  T.  &  G. 
R.  Co.  V.  Robbins,  2  Colo.  App.  313  ;  Peiui- 
sylvania  Co.  v.  Whitlock,  22  Am.  &  Eng. 
R.  Cas.  629,  99  Ind.  16. 

The  maxim  causa  proxima,  non  remota, 
speclatur  is  not  controlled  by  time  or  dis- 
tanc'i,  nor  by  the  succession  of  events.  An 
etncient,  adequate  cause  being  found  must 
be  deemed  the  true  cause,  unless  some  other 
cause,  not  incidental  to  it,  but  independent 
of  it,  is  shown  to  have  intervened  between 
it  and  the  result.  The  maxim  includes  lia- 
bility for  all  actual  injuries  which  were  the 
natural  and  probable  resuli  of  the  wrongful 
act  or  omission  complained  of  or  were  likely 
to  ensue  from  it  under  the  ordinary  circum- 
stances. Kellogg  V.  Chicago  &^  A'.  W.  R.  Co., 
26  Wis.  223,  2  ^Ini.  Ry.  Rep.  4S3.— DlSAl'- 
I'KoviNc;  Ryan  t'.  New  York  C.  R.  Co.,  35 
X.  V.  210;  f'cunsylvar.ia  R.  Co.  t'.  Kerr,  62 
Fa.  St.  353.  Following  Pei»ley  v.  Eastern 
R.  Co.,  98  Mass.  414.— Ai'i'KOVF.ij  in  Gram 
V.  Northern  Pac.  R.  Co.,  1  N.  Dak.  252.  Dls- 
TiNGUisHEU  in  Lcwis  V.  Flint  &  P.  M.  R. 
Co.,  54  Mich.  55.  QuoTK.D  IN  Jucker  v. 
Chicago  V.  N.  W.  R.  Co.,  2  Am.  &  Eng,  R. 
Cas.  41,  52  Wis.  150;  .Marvin  f.  Cliicago,  M. 
&  St.  P.  R,  Co.,  79  Wis.  140. 

4:t.  Ce.sKaiit<t  ratione,  oessat  ipsa 
le.v. — Grosso  v.  Delaioare,  L.  Sr'  W.  R.  Co., 
■^oN.J.  Z,.  317,  II  Cent.  Rep.  574,  13  Atl. 
Rep-  ^11- 

44.  CharKOS,  —  The  term  "charges" 
(Iocs  not  apply  to  a  claim  for  damages,  but 


refers  only  to  such  expenses  as  the  master 
of  the  boat  has  paid,  and  for  which  he  has 
a  lien  upon  the  cargo.  Huntley  v.  Daws,  55 
Barb.  (A'.   V.)  310. 

45.  Charity,  as  used  in  the  Massachu- 
setts Sunday  law,  includes  whatever  pro- 
ceeds from  a  sense  of  moral  duty  or  a  feel- 
ing of  kindness  and  humanity,  and  is 
intended  wholly  for  the  purpose  of  the 
relief  or  comfort  of  another,  and  not  for 
one's  own  benefit  or  pleasure.  Doyle  v. 
Lynn  &>  B.  R.  Co.,  11%  Mass.  195,  9  Am.  Ry. 
Rep.  277. 

46.  Coiiimerce.* — "  Commerce,"  in  its 
general  sense,  means  "  an  interchange  or 
tnutual  change  of  goods,  wares,  productions, 
or  property  of  any  kind,  between  nations  or 
individuals,  either  by  barter  or  by  purchase 
and  sale ;  trade ;  traffic. "  It  also  means 
intercourse  and  navigation.  Puller  v.  Chi- 
cago &>  A\  JV.  R.  Co.,  31  foTva  187,  i  Am. 
Ry.  Rep.  383. 

47.  Coniiuerce— Transportation.— 
Commerce  is  the  interchange  or  mutual 
change  oi  goods,  productions,  or  property 
of  any  kind  between  nations  or  individuals. 
Transportation  is  the  means  by  which  com •■ 
merce  is  carried  on.  Council  Bluffs  v.  Kan- 
sas City.  St.  J.  iso  C.  />'.  A'.  C'f.,  45  loiva  338. 

48.  C4»iniiiercial  corporatious.— 
Thi.s  term,  in  the  bankrupt  law,  includes 
railroad  companies.  Sweatt  v.  Boston,  H. 
&^  /•;.  R.  Co.,  3  Cliff.  (C.  S.)  339. 

40.  Coiiiiiioii  farrii'r.f  —  A  common 
carrier  is  ont:  who  carries  passengers,  or 
goods,  wares,  and  merchandise,  for  compen- 
sation, and  the  true  principle  of  his  liability 
is  in  the  reward  he  receives.  Lee  v.  Bur- 
gess, 9  Push  (l\'y.)  652. 

A  common  carrier  is  one  who  offers  to 
carry  forany  person,  between  certain  termini, 
or  on  a  certain  rouie ;  and  he  is  bound  to 
carry  for  all  who  tender  him  goods  and  the 
price  of  carrying,  and  insures  the  goods 
against  all  losses  but  those  arising  from  the 
act  of  God  or  of  the  public  enemy,  and  has 
a  lien  on  the  goods  for  the  carriage.  Var- 
ble  V.  Bigley,  14  Putsh  (Ky.)  698. 

Those  who  make  a  business  of  transport- 
ing goods,  for  pay,  from  place  to  i)lace  (by 
then)selves  or  servants),  including  draymen, 
cartmen,  porters,  drivers  of  ox-sleds,  etc., 


*  See  also  Commerce,  ]» 
What  "  commerce  "  includes,  see  note,  13  L. 
R.  A.  686. 
f  See  also  Cakriage  of  Merchandise,  1-30. 
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are  common  carriers.  Robertson  v.  Kennedy, 
2  Dana  {Ky.)  430. 

A  common  carrier  is  "  one  who  under- 
takes for  liire  to  transport  goods  of  sucli  as 
choose  to  employ  him,  from  place  to  place." 
Christenson  v.  American  Exp.  Co.,  15  Minn. 
270  (Gil.  208). 

Every  person  who  undertakes  to  carryt 
for  compensation,  the  goods  of  all  persons, 
indifferently,  is  a  common  carrier.  Mer- 
slion  V.  Hobcnsack,  22  X.  J.  L.  372. 

50.  "  Coiiiiinitatioii  ticket,"  in  rail- 
way language,  designates  a  passenger  ticket 
during  a  limited  time  between  neighboring 
towns,  or  cities  and  suburban  towns.  Inter- 
state Commerce  Commission  v.  Haltimore  <S-* 
0.  R.  Co.,  145  U.  S.  263,  12  Sup.  a.  Rep.  844. 

51.  Coiiiiiel. — In  its  ordinary  significa- 
tion the  word  "  compel  "  implies  force  or 
violence  and  has  in  it  the  element  of  irre- 
sistibility. Employed  in  an  instruction  it 
may  be  used  interchangeably  witli  the  word 
"  force."  St.  Clair  v.  Missouri  Pac.  K.  Co., 
29  Mo.  App.  76. 

52.  Coinpeiisatloii.— The  word  "just," 
ill  Nev.  Const.,  art.  i,  §  9,  being  used  to 
intensify  the  word  "compensation,"  the 
.)hrase  "  compensation  for  land  taken  "  in 
Nev.  St.  of  1864,  427,  ?  30,  iniports  some- 
thing more  than  the  mere  market  value. 
Viri^inia  iS^  T.  R.  Co.  v.  Henry,  S  Nev.  165. 

5.*$.  "Completed,"  when  applied  to  a 
railroad,  may  mean  fully  constructed  ac- 
cording to  specifications  of  the  contract,  or 
advanced  to  a  condition  to  be  opened  for 
regular  passenger  and  freight  traffic.  Tower 
V.  I),  trait,  L.  (S«  I..  M.  R.  Co..  34  Midi.  32S. 

.54.  Completing',  in  a  grant  of  lands  to 
a  railroad,  providing  that  upon  "complet- 
ing" its  line  '.he  company  shall  be  entitled 
to  tlif  lands,  has  substantially  the  same  sig- 
niticaiion  as  "  constructing."  A  railroad  is 
completed  or  constructed  when  tliat  is  done 
which  is  necessary  to  make  it  a  railroad — 
when  it  is  fitted  for  use  as  a  railroad  ;  that 
is,  when  it  is  made  ready  and  put  in  proper 
condition  for  the  placing  and  running  of 
regular  trains  upon  it,  or  for  operation,  as 
it  is  usually  termed.  In  this,  its  natural 
and  ordinary  sense,  the  word  "completing" 
does  not  include  the  equipment  of  the 
road  with  rolling  stock,  or  putting  it  into 
ofieration.  Be  Graff  v.  St.  Paul  &>  P.  R. 
Co.,  23  Minn.  144. 

55.  CoihIciiiii  or  nppr«>pi'iate. — 
The  words  "condemn  or  appropriate,"  used 
in    Ark.   Constitution,    mean    a  taking  of 


private  projierty  under  the  right  of  eminent 
domain,  and  not  by  contract.  St.  Louis  &• 
S.  F.  R.  Co.  V.  Foitz,  52  Fed.  Rep.  627. 

56.  "Coiisifsteiit"  means  compatible, 
congruous,  standing  together  or  in  agree- 
ment. So  held,  where  a  general  statute  pro- 
vided that  existing  railroad  companies 
should  be  subject  "  to  all  the  duties,  liabili- 
ties, and  provisions  not  inconsistent  with 
*  *  *  their  charters."  Visschcr  v.  Hudson 
River  R.  Co.,  15  Barl'.  {N.  Y.)  37. 

57.  Cou.solidatiou. — For  meaning  of 
the  word  as  applied  to  railroads,  see  Meyer 
V.  Johnston,  8  Am.  (S>»  Eng.  R.  Cas.  584,  64 
Ala.  603. 

58.  Construction. —  The  word  "con- 
struLuou,"  as  used  in  Iowa  Right  of  Way 
Act,  implies  not  only  the  making  of  the 
roadbed,  but  also  its  preparation  and  readi- 
ness for  use  in  a  safe  and  coiivenient  man- 
ner. Preston  v.  Dubuque  <S>»  /'.  R.  Co.,  1 1 
Io7i'a  15. 

50.  Contractor.  —  Tay.  Wis.  St.  1051, 
§  57,  provides  that  whenever  any  laborer 
upon  any  railroad  *  *  *  shall  have  a  just 
claim  or  demand  for  labor  performed  on  such 
railroad,  against  any  person  being  contrartnr 
on  such  railroad  with  the  railroad  company, 
such  railroad  company  shall  be  liable  to  pay 
such  laborer,  etc.  Held,  that  the  words 
"contractor*  *  *  with  the  railroad  com- 
pany "  do  not  necessarily  restrict  the  remedy 
to  claims  against  persons  who  have  con- 
tracted directly  and  immediately  with  the 
cor  oany ;  but  they  may  be  understood  as 
describing  all  persons  who,  by  means  of 
laborers  in  their  employ,  prosecute  work 
upon  the  railroad,  under  the  primary  direc- 
tion and  authority  of  the  conipany,  by  virtue 
of  any  contract  which  connects  them  with 
the  company,  though  indirectly,  immedi- 
ately, or  remotely.  Mundt  v.  Shel'oyi;i7/i  &^ 
F.du  L.  R.  Co.,  31  ff"«.  451.  -Rec'(;ncimi) 
IN  Wells  V.  Mehl,  25  Kan.  205. 

The  term  "contractor"  in  said  act  in- 
cludes sub-contractors  in  the  second  degree, 
as  well  as  those  who  contract  directly  witli 
the  com[)any.  Redmond  v.  Galena  &^  S.  M'. 
R.  Co.,  39  li'is.  426,  13  Am.  Ry.  Rep.  400. 

60.  Contributory  ne{flt{jence.* — 
Contributory  negligence  is  such  want  of 
care  as  materially  helps  in  producing 
the  disaster.  Palys  v.  Erie  R.  Co.,  30  N./. 
Eq.  604;  renter sed  on  another  point  in  32 
N.J.  Eq.jpi. 

*  See  also  Contribi'tory  Negligknce,  1. 
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Contributory  negligence  consists  of  such 
acts  or  omissions  of  plaintifl  amounting  to 
want  of  ordinary  care  as,  co-operating  with 
negligent  acts  of  defendant,  are  the  proxi- 
mate cause  of  the  injury,  liichmond  &•  D. 
R.  Co.  V.  PickUseimer,  85  Va.  798. 13  Va.L. 
J.  646,  10  S.  E.  Rep.  44. 

01.  Cord. — Usage  has  defined  a  cord  of 
wood  to  mean  128  cubic  feet,  and  a  contract 
for  sale  of  wood  by  the  cord  calls  for  this 
quantity.  Kennedy  v.  Oswego  &*  S,  R,  Co., 
67  Rari.  (N.  V.)  169. 

62.  Corporation,  as  used  in  a  revenue 
law  declaring  that  every  person  or  corpora- 
tion owning  a  railroad  shall  be  subject  to  a 
tax  in  respect  thereof,  does  not  include  a 
state.  A  railroad  wholly  owned  by  a  state, 
managed  by  state  agents,  and  the  profits  of 
which  form  a  part  of  the  revenue  for  the 
support  of  the  state  government,  is  not  lia- 
ble to  taxation  under  such  a  law.  Georgia 
V.  Atkins,  I  Abb.  ( U.  S.)  23. 

63.  Corruption.  —  The  word  "  corrup- 
tion," in  the  Act  of  Regulations  of  1695, 
should  receive  its  ordinary  construction, and 
it  cannot  be  taken  to  include  irregular  con- 
duct on  the  part  of  the  arbitrator  with  no 
suggestion  of  any  corrupt  motive.  Adams 
V.  Great  North  of  Scotland  R.  Co.,  [1891]  A. 
C.  31 ;  affirming  16  Court  Sess.  Cas.  4tA 
Series,  (Rettie)  843.— Disapproving  Alex- 
ander V.  Bridge  of  Allan  Water  County,  7 
Court  Sess.  Cas.  3d  Series,  (Macph.)  498. 

64.  Costs  and  expenses.  — To  reach 
the  issues  and  profits  of  a  railroad  in  the 
hands  of  a  receiver  appointed  by  the  gov- 
ernor, the  claimant  must  be  able  to  show 
that  his  claim  falls  within  the  "costs  and 
expenses"  incident  to  the  receivership,  and 
which  are  alone  antbor-'-jd  to  be  deducted 
by  Tenn.  stat  't  (  Hopkins  v.  Con- 
nel,  2  Tenn   C'..  3.' 3. 

65.  Ct/  ;',  nvthf'.  ■'.*«.,  as  used  in  15 
So.  Car.  Sr  -.y:,,  in-r'  -^f  .-■r.ir  a  railroad 
company  and  [ji  >  i  county  sub- 
scriptions thereto,  means  iiie  county  com- 
nussioners.  Glenn  v.  York  County  Com'rs, 
6  So.  Car.  412.— FOLLOWED  m  State  ex  rel. 
V.  Chester  &  L.  R.  Co.,  5  Am.  &  Eng.  R. 
Cas.  220.  13  So.  Car.  290. 

66.  County  or  corporation  pur- 
po.se. — The  construction  of  a  railroad 
through  a  county  or  municipal  corporation 
is  a  county  or  corporation  purpose  within 
the  meaning  of  Tenn.  Const.,  art.  2,  §  29. 
Louisville  6f  A\  R.  Co.  v.  Davidson  County 
Court,  I  Sneed  (.Tenn.)  637. 


67.  County  purposes. —  A  subscrip* 
tion  to  the  capital  stock  of  a  railroad  com- 
pany by  the  board  of  county  commission- 
ers of  a  county  is  within  the  meaning  of 
the  phrase  "county  purposes,"  as  used  in 
Fla.  Constitution.  Gotten  v.  Leon  County 
Com'rs,  6  Fla.  610.— QUOTING  Police  Jury 
V.  McDonogh,  8  La.  Ann.  341. 

68.  Creditor.  —  A  judgment  creditor 
does  not  become  the  creditor  of  the  gar- 
nishee by  service  of  process  upon  him,  or 
by  the  issue  of  a  fieri  facias ;  therefore 
a  person  obtaining  a  garnishee  order  on  a 
railroad  company  is  not  "  a  creditor "  of 
the  company  within  the  meaning  of  27  Vict, 
c.  57  D,  §  10,  authorizing  a  company  to  issue 
to  all  creditors  holding  bona  fide  claims 
against  it  scrip  in  exchange  therefor.  Ward- 
rope  V.  Canadian  Pac.  R.  Co.,  7  Ont.  321. 

69.  "Criininal  negligence,"  as  used 
in  Neb.  Comp.  St.,  ch.  72,  art.  i,  §  3,  means 
"  gross  negligence,"  such  as  amounts  to 
reckless  disregard  of  one's  own  safety,  and 
a  wilful  indifference  to  the  consequences 
liable  to  follow.  Chicago,  B.  &•  Q.  R.  Co.  v. 
Landauer,  54  Atn.  &•  Etig.  R.  Cas.  640,  36 
JVeb.  642,  54  JV.  IV.  Rep.  976. 

70.  Curved  line,  as  used  in  Mass.  St. 
of  1871,  ch.  343,  §  II,  providing  for  a  rail- 
road viaduct  in  the  city  of  Worcester, 
means  a  line  whose  general  course  is  a 
curve,  although  a  short  piece,  taken  by  it- 
self, is  straight.  Mayot  etc.,  of  Worcester 
V.  Railroad  Com'rs,  113  Mass.  161. 

7 1 .  Damage  —  Compensation.  —  In 
an  action  on  a  bond,  executed  in  an  injunc- 
tion suit  in  a  circuit  court  of  the  United 
States,  conditioned  to  pay  all  damages  or 
costs  that  may  be  occasioned  by  the  in- 
junction, the  word  " damages "  will  betaken 
to  include  reasonable  counsel  fees  actually 
paid.  Hannibal  &*  St.  J.  R,  Co.  v.  Shep- 
ley,  I  Mo.  App.  254. 

The  words  "  damage  "  and  "  compensa- 
tion," as  applied  respectively  to  the  lateral 
railroad  and  to  the  wharf  or  land  in  the 
Lateral  Railroad  Law,  mean  practically  the 
same  thing.  The  word  "  damage  "  in  this 
connection  is  a  relative  term  with  reference 
to  possible  advantages  to  the  party  other- 
wise damaged.  The  word  "compensation" 
is  absolute,  and  implies  ex  vi  termini  that 
the  owner  must  be  paid  in  money  for  what 
is  taken  from  him.  Hays  v.  Briggs,  3 
Pittsb.  {Pa.)  504. 

71a.  "  Day  of  trial,"  in  So.  Car.  Code 
Pro.  §  427,  regulating  notice,  etc.,   means 
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the  day  fixed  by  law  for  the  commencement 
of  the  term.  Green  v.  Charlotte,  C.  &-  A.  R. 
Co.,  6  5^.  Car.  342. 

72.  "Deadhead"  is  a  term  applied 
to  persons  other  than  the  president,  direct- 
ors, officers,  agents,  or  employes  of  a  rail- 
road company  who  are  permitted  by  the 
company  to  travel  on  the  road  without  pay- 
ing any  fare  therefor.  Gardner  v.  Hall, 
Phill.  {N.  Car.)  21. 

73.  Depot  —  Depot  grounds.  —  A 
"depot  "  is  a  building  for  goods  at  a  station 
or  terminus  of  a  railway.  But  in  the 
United  States  and  Canada  the  word  "  depot " 
is  used  as  synonymous  with  "station." 
Goyeau  v.  Great  Western  R.  Co.,  25  Grant 's 
Ch.  {U:  C.)62. 

"  Depot"  does  not  necessarily  mean  a 
single  building.  The  word  may  mean  the 
entire  grounds  used  by  a  company  for  its 
business  with  the  public  at  a  station.  Pitts- 
burg, Ft.  IV.  &>  C.  R.  Co.  V.  Rose,  24  O/uo 
St.  219,  7  Am.  Ry.  Rep.  i. 

A  mere  side  track,  used  only  for  loading 
and  shipping  tanbark,  there  being  no  depot 
buildings  or  platform,  no  station  or  station 
agent,  and  no  highway  leading  thereto,  does 
not  make  a  place  "  depot  grounds  "  within 
the  meaning  of  Wis.  Rev.  St.  §  1810.  Jaeger 
V.  Chicago,  M.  &*  St.  P.  R.  Co.,  40  Am.  &^ 
Eng.  R.  Cas.  194,  75  Wis.  130,  43  N.  W, 
Rep.  732.— Distinguishing  Dinwoodie  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  70  Wis.  »6o. 
Reviewing  McDonough  v.  Milwaukee  & 
N.  R.  Co.,  73  Wis.  223. 

74.  Discriiiiiuation  in  freight  tariffs 
by  railroad  companies  means  charging 
shippers  of  freight  unequal  sums  for  carry- 
ing the  same  quantity  of  freight  equal  dis- 
tances; that  is,  more  in  proportion  for  a 
short  than  for  a  long  distance.  Hines  v. 
Wilminrton  &*  W.  R.  Co.,  95  N.  Car.  434. 

75.  District.— The  "  district  "  of  a  com- 
pany includes  the  district  adjacent  to  its 
line  from  which  traffic  is  drawn  to  that 
line,  and  if  two  companies  draw  traffic  from 
the  same  district,  such  district  belongs  to 
them  both.  Caledonian  R.  Co.  v.  North 
British  R.  Co.,  2  Ry.  ^  C.  T.  Cas.  285. 

70.  "Donation"  imports  a  transfer 
without  a  consideration — a  gratuitous, 
unconditional  gift.  An  act  enabling  city 
authorities  to  make  a  donation  in  aid  of  the 
construction  of  a  railroad  does  not  authorize 
them  to  engage  to  furnish  certain  funds 
upon  condition  that  the  company  will  main- 
tain its  machine  shops  in  the  city  ;  and  an 


engagement  thus  made  is  void  altogether, 
for  want  of  power,  not  void  as  to  this  con- 
dition merely.  Indiana  N.  &•  S.  R.  Co.  v. 
At/tea,  56  fnd.  476. 

77.  "  Due  and  reasonable  care  and 
caution  "  means  that  degree  of  care  and 
caution  which  might  reasonably  be  expected 
of  a  reasonably  prudent  person  under  the 
circumstances  surrounding  him  or  her  at 
the  time  in  question.  Spurrier  v.  Front  St, 
Cable  R.  Co..  3  Wash.  659,  29  Pac.  Rep.  346. 

78.  Due  process  of  law.*— "Due 
process  of  law  "  imports  the  right  of  the  per- 
son affected  thereby  to  be  present  before  the 
tribunal  which  pronounces  judgment  upon 
the  question  of  life,  liberty,  or  property,  in 
its  most  comprehensive  sense ;  to  be  heard, 
by  testimony  or  otherwise,  and  to  have  the 
right  of  controverting  by  proof  every  ma- 
terial fact  which  bears  on  the  question  of 
right  in  the  matter  involved.  If  any  ques- 
tion of  fact  or  liability  be  conclusively  pre- 
sumed against  him,  this  is  not  due  process 
of  law.  Zcigler  v.  South  &•  N.  Ala.  R.  Co., 
58  Ala.  594,  20  Am.  Ry.  Rep.  463. 

The  constitutional  provisions  that  no 
person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law  mean 
more  than  a  mere  legislative  enactment. 
They  restrict  the  power  of  the  legislature  so 
that  it  cannot  reach  the  life,  liberty,  or 
property  of  the  individual,  except  when  he 
is  convicted  of  crime,  or  when  the  sacrifice 
of  his  property  is  demanded  by  a  just  regard 
of  the  public  welfare.  Atchison  6^  N.  R. 
Co.  V.  Baty,  6  Neb.  37,  15  Am.  Ry.  Rep.  63. 

"  Due  process  of  law  "  means  a  course  of 
legal  proceedings  according  to  those  rules 
and  principles  which  have  been  established 
in  our  systems  of  jurisprudence  for  the 
protection  and  enforcement  of  private 
rights,  including  notice  to  a  party  whose 
property  is  to  be  taken  by  right  of  taxation. 
South  Platte  Land  Co.  v.  Buffalo  County 
Com'rs,  7  Neb.  253. 

The  phrase  "  due  process  of  law  "  means 
a  suit  conducted  according  to  the  usual 
procedure,  as  distinguished  from  summary 
proceedings  by  petition.  In  re  Hatch,  1 1  J. 
6-5.  (A'.  F.)89. 

It  means  such  an  exertion  of  the  powers 
of  government  as  the  settled  maxims  of 
law  permit  and  sanction,  and  under  such 
safeguards  for  the  protection  of  individual 

*  Protection  of  vested  rights.  ' '  Due  proc- 
ess of  law  "  defined,  see  note,  3  L.  R.  A.  258. 
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riglits  as  these  maxims  prescribe  for  tlie 
class  of  cases  to  which  the  one  in  question 
belongs.     Biyman  v.  Black,  47  Tex.  558. 

The  words  "  without  due  process  of  law," 
as  used  in  the  Constituiion,  do  not  mean 
the  want  of  process  by  which  the  property 
is  taken,  but  the  want  of  a  judicial  proceed- 
ing in  which  it  is  taken.  Squares  v.  Camp- 
bell, (^o  Barb.  {N.  F.)  391. 

71>.  Einbaiikmeut.— An  embankment 
is  an  artificial  bank  or  mound  of  earth.  It 
may  be  used  either  exclusively  as  a  roadway 
or  as  a  railroad  bed,  or  exclusively  as  a  pro- 
tection from  overflow,  or  as  both.  State  ex 
rel.  v.  New  Orleans  &•  N.  E.  R.  Co.,  43  Am. 
<S^•  Eng.  A'.  Cas.  258,  42  La.  Ann.  138,  7  So. 
Rep.  226. 

Where  a  statute  gives  to  abutting  owners 
the  right  to  compensation  for  damages  sus- 
tained by  reason  of  "  any  excavation  or  em- 
bankment "  made  in  the  construction  of  a 
railroad  in  any  street  or  alley,  the  jury  have 
a  right  to  take  into  consideration  the  ties 
and  the  ballasting  between  them  as  part  of 
the  embankment,  the  height  of  which  is 
thereby  increased.  Pittsburg,  V.  <S«  C.  R. 
Co.  V.  Rose,  74  Pa.  St.  362,  3  Am,  Ry.  Rep. 
56,  6  Am.  Ry.  Rep.  343. 

Tlie  remote  parts  of  a  necessary  embank- 
ment are  as  essentially  a  portion  of  the 
roadbed  of  a  railroad  as  the  portion  under 
the  rails  or  ties.  Buchner  v.  Chicago,  M. 
<S^•  .V.  W.  R.  Co.,  14  Am.  &^  Eng.  R.  Cas. 
447,  60  ffVj.  264,  19  A\  W.  Rep.  56. 

80.  Employe.  —  The  term  "  employe  " 
in  its  ordinary  and  usual  sense  includes  all 
whose  services  are  rendered  for  another  ;  it 
is  not  restricted  to  any  kind  of  employment 
or  service,  but  includes  the  professional  man 
as  well  as  the  common  laborer.  Gurney  v. 
Atlantic  &-  G.  IV.  R.  Co.,  58  A^  Y.  358, 
9  Am.  Ry.  Rep.  520 ;  reversing  2  T,  S^  C. 
446. — Reviewed  in  Lehigh  C.  &  N.  Co.  v. 
Central  R.  Co.,  29  N.  J.  Eq.  252. 

81.  Eii|;:iuccriiii$  purposes.  —  In 
Minn.  Sp.  Laws  of  1864,  ch.  i,  relating  to 
the  Southern  Minnesota  railroad  company, 
is  the  phrase  "  on  the  present  located  line 
thereof,  except  so  far  as  it  may  be  neces- 
sary to  change  the  same  for  engineering 
purposes  in  coming  up  the  valley  of  Root 
river."  By  the  words  "  engineering  pur- 
poses "  is  meant  a  purpose  of  constructing 
the  road  on  ,that  route,  in  coming  up  the 
valley  of  Root  river  from  La  Crescent,  on 
which  it  can  be  built,  operated,  and  kept 
in  repair  in  the  best,  cheapest,  and  safest 


manner.     McRoberts  v.  Southern  Minn.  R. 
Co.,  18  Minn.  108  {Gil.  91). 

82.  "  Equal  to,"  in  a  contract,  means 
"  not  less  than."  Stewart  v.  Lehigh  Valley 
R.  Co.,  38  i\'.  J.  L.  505,  13  Am.  Ry.  Rep.  54; 
affirming  36  N.  J.  L.  259. 

83.  "  Erect,"  in  a  contract  to  erect  a 
station,  means  to  "set  up"; to  "establish." 
Port  Huron  &>  N.  IV.  R.  Co.  v.  Richards, 
90  Mich.  577,  579,  51  N.  IV.  Rep.  680. 

84.  EstabliMli.  —  Under  an  asjrcement 
respecting  the  establishment  of  railway  sta- 
tions and  maintenance  of  the  same  for 
seven  years  after  trains  shall  have  com- 
menced to  run  over  a  certain  line  of  road, 
the  word  "  establish  "  was  held  not  in  itself 
to  mean  "maintain  and  use  forever,"  and 
that  the  company  was  not  bound  under  the 
agreement  to  maintain  stations  or  substi- 
tuted stations  after  the  expiration  of  the 
seven  years.  Nottawasaga  v.  Hamilton  &■• 
A'.  W.  R.  Co.,  38  Am.  &-  Eng.  R.  Cas.  698, 
16  Ont.App.  52.— Distinguishing  Wallace 
V.  Great  Western  R.  Co.,  3  Ont.  A  pp.  44; 
Jessupz/.  Grand  Trunk  R.  Co.,  7  Ont.  App. 
128  ;  Geauyeau  v.  Great  Western  R,  Co.,  3 
Ont.  App.  412. 

85.  Etc. —  The  abbreviation  "etc."  is 
sometimes  used  in  pleadings  to  avoid  rep- 
etitions, and  when  so  used  usually  relates 
to  things  unnecessary  to  be  stated ;  but 
when  used  in  a  statute,  it  will  be  construed 
liberally  where  the  statute  is  remedial,  but 
strictly  where  tlie  statute  is  summary  in 
character.  So  where  a  statute,  after  pro- 
viding for  laborers'  liens,  and  as  to  what 
shall  be  done  "  when  any  real  estate  is  to 
be  sold  unaer  a  lien  for  labor,  such  as  ditch- 
ing, building  levees,  etc.,"  and  the  remedy 
is  summary  in  character,  the  abbreviation 
"  etc."  will  not  be  construed  so  as  to  include 
railroads.  Hano  v.  Mississippi,  0.  &'  R.  R. 
R.  Co.,  27  Arlc.  564. 

80.  Exemption.— The  word  "exemp- 
tion" is  not  comprehended  within  the 
words  "rights  and  privileges,"  as  applied  to 
a  corporation  claiming  a  right  of  exemp- 
tion from  taxation  by  virtue  of  a  section  of 
its  charter  which  confers  upon  it  the  rights 
and  privileges  of  a  like  corporation,  which 
latter  corporation  was  by  express  terms  of 
the  charter  exempt  from  taxation.  Wilson 
v.  Gaines,  9  Baxt.  (Tenn.)  546,  16  Am.  Ry. 
Rep.  316. 

87.  "Expert"  signifies  nothing  more 
than  a  man  of  experience  ifi  the  particuhir 
business  to  whick  the  inquiry  relates— one 
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having  peculiar  knowledge  oi-  skill  in  refer- 
ence to  the  subject-matter  of  inquiry.  Louis- 
ville, E.  &*  St.  L.  K.  Co.  V.  Donm-gan,  34 
Am.^  Eng,  R.  Cas.  116,  in  //id.  179.  9 
U'fsi.  Rep.  641.  13  N.  E.  Rep.  153. 

The  following  are  definitions  of  an  expert : 
First,  '•  One  who  by  practice  or  observation 
has  become  experienced  in  any  science,  art, 
or  trade."  Second,  "  One  instructed  by 
experience  in  a  course  of  previous  habit, 
practice,  or  study,  so  as  to  be  familiar  with 
the  subject."  Coins  v.  Chicago,  R.  I.  &^ 
P.  R.  Co.,  47  Mo.  App.  173;  ^<-'<^  n  Mo. 
App.  676. 

88.  "Express  lUeilities,"  as  a  term, 
is  descriptive  of  the  accommodation  or  serv- 
ice whicli  a  railway  or  other  transportation 
company  is  expected,  and  may  be  required, 
to  furnish  to  a  person  or  corporation  en- 
gaged in  the  express  business.  Wells  v. 
Oregon  R.  &>  N.  Co.,  8  Sa'u'_y.  [U.  S.)  600,  15 
/;•(/.  Rep.  561. 

89.  Express  train.— A  train  on  a  local 
line,  running  in  connection  with  trains  Ijc- 
tween  L.  and  C,  cannot  be  said  to  lose  its 
character  of  an  express  train  by  stopping  at 
junctions  connecting  the  line  with  other 
important  lines,  even  thouy;!!  it  stops  at 
two  such  junctions  within  eight  miles  of 
each  other.  Hood  v.  North  Eastern  R.  Co., 
19  \V.  R.  523.  I  A>.  iS-  C.  T.  Cas.  19. 

00.  "Extend,"  as  used  in  Mass.  St.  of 
1874,  ch.  29,  §  1 1,  authorizing  a  street-railway 
corporation  to  extend  its  tracks  whenever 
it  can  be  done  without  entering  upon  those 
of  another  corporation,  includes  the  loca- 
tion of  additional  tracks  not  connected  with 
its  existing  tracks  except  by  the  tracks  of 
another  corporation.  South  Boston  R.  Co. 
v.  Middlesex  R.  Co.,  121  Mass.  485. 

01.  Ex  turpi  caiLsa  non  oritur 
actio. —  For  application  of  the  maxim,  see 
Farley  v.  St.  Paul,  M.  <S-  M.  R.  Co.,  4  Mc- 
Crary{U.  S.)  138,  i^Eed.  Rep.  114. 

02.  Falsa  (leiaonstratio  non  nocet, 
cum  <le  corpore  constat.— For  applica- 
tion of  the  maxim,  see  Adler  v.  Kansas  City, 
S.  (S^  Af.  R.  Co.,  92  Mo.  242,  10  West.  Rep. 
331,  4-5".    W.  Rep.  917. 

0.3.  "  Farm  out,"  as  used  in  a  railroad 
charter,  means  to  lease.  State  v.  Richmond 
&-D.  R.  Co.,y2  N.  Car.  634. 

04.  "First-class  funeral,"  or  "very 
handsome  funeral,"  when  applied  to  a  par- 
ticular individual,  generally  has  reference 
to  the  previous  social  status  and  pecuniary 
condition  of  the  n"rson  to  be  interred,  for 


what  might  be  considered  extravagant  in 
one  case  would  be  seemingly  moderate  in 
another.  AfacL-oi'sky  v.  Manhattan  A'.  Co., 
1 1  A'.  )'.  .v.  A\  649. 

03.  "  Portliwitli  "  means  "  in  a  n'ason- 
al)le  time."  So  a  company  bound  to  croct  a 
trestle  "  forthwith"  may  do  so  in  a  reason- 
ai)le  time.  Pennsyh'ania  R.  Co.  v.  Reichcrt, 
10  Am.  &^  Eng.  R.  Cas.  429,  58  Md.  261. 

00.  Found.  —  A  foreign  corporation 
doini;  business  within  a  state  whose  laws 
autliorize  it  to  be  sued  there  by  service  of 
process  upon  an  agent  is,  in  case  of  service 
upon  one  of  the  officers  mentioned,  "  found  " 
in  the  state  and  in  the  judicial  district  of  the 
federal  court,  within  the  United  States  stat- 
ute restricting  suit  to  the  district  in  which 
defendant  "  is  an  inhabitant,  or  in  which  he 
is  found  at  the  time  of  serving  the  writ." 
Merchtnits'  Mfg.  Co.  v.  Grand  Trunk  R. 
Co.,  11  AM.  . v.' Cas.  {N.   Y.)  183. 

at.  Francliise.*— The  term  "  franchise  " 
has  several  significations,  and  there  is  some 
confusion  in  its  use.  The  better  opinion, 
deduced  from  tlie  authorities,  seems  to  be 
that  it  consists  of  the  entire  privileges  em- 
braced in  and  constituting  the  grant.  It 
does  not  embrace  the  property  acquired  by 
the  exercise  of  the  franchise.  Bridgeport 
V.  Xcw  Vor/c  &o  N.  H.  R.  Co.,  36  Conn.  255. 

08.  (jrcneral  business  nianajfer.— 
The  w(;rds  "general  business  manager" 
do  not  carry  any  implication  by  which  the 
authority  of  a  general  agent  of  a  corporation 
to  cliarge  the  company  for  medical  services 
to  a  servant  injured  in  its  works  can  be  de- 
termined as  a  matter  of  law.  Tlie  power  of 
a  general  agent  is  a  question  for  the  jury 
upon  the  facts  in  the  particular  case. 
S'^c'ijsey  V.  Union  .'if/g.  Co.,  42  Conn.  556. 

00.  Good  and  lawful.— As  to  what  is 
implied  by  the  expression  "a  good  and  law- 
ful fence,"  in  the  proviso  of  Kan.  railroad 
stock  law  of  1874,  see  Atchison.  T.  &^  S.  /■'. 
R.  Co.  V.  Jones,  20  Kan.  527,  20  Am.  Ry. 
Rep.  308. 

100.  Good  cause.  —  The  California 
statute  provides  for  setting  aside  the  re- 
ports of  commissioners  in  assessing  damages 
for  land  taken,  for  "  good  cause  "  shown.  If 
"  good  cause  "  exists  for  setting  aside  the 
report  which  does  not  appear  on  its  face, 
such  as  fraud  or  misconduct  on  the  part  of 
the  commissioners  or  others,  such  cause 
may  be  shown  by  affidavits  or  in  any  other 

*  Sec  also  Franchises,  1. 
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legal  mode  which  the  court  may  prescribe. 
Central  Pac.  R.  Co.  v.  Pearson,  35  Cal.  247. 
Good  cause  for  setting  aside  a  report  of 
commissioners  imports  some  clear  and  in- 
dubitable ground  of  action.  Virginia  &* 
T.  A'.  Co.  V.  Niwy,  8  Nttv.'  165. 

101.  Gruiit.-In  Wis.  Rev.  St.  ch.  95, 
§  3,  which  declares  that  a  married  woman 
"  may  receive  by  inheritance,  or  by  gift, 
gram,  devise,  or  bequest  from  any  person 
other  than  her  husband,  and  hold  to  her  sole 
and  separate  use  "  real  and  personal  prop- 
erty, the  word  "grant"  includes  deeds  of 
bargain  and  sale  uf  land.  J/cVey  v.  Green 
Bay  &»  M.  R.  Co.,  42  Wis.  532,  15  Am.  Ry. 
Rep.  143- 

102.  "GroMS  earnings  of  the  rail- 
way."— For  the  meaning  of  the  words  as 
applied  to  a  contract  between  a  railroad 
company  and  an  individual  to  run  a  ferry 
across  a  river  for "  one-fifth  of  the  actual 
gross  earnings  of  the  railway,"  see  Dar- 
danelle  &*  R.  R.  Co.  v.  S/tinn,  40  Am.  &• 
Eng.  R.  Cas.  570,  52  Ark.  93,  12  5.  W. 
Rep.  183. 

103.  Gross  negligence.  *— The  term 
*'  gross  negligence,"  when  referred  to  as 
authorizing  a  recovery  for  a  negligent  in- 
jury notwithstanding  the  contributory  neg- 
ligence of  the  plaintiff,  means  an  intetuional 
failure  to  perform  a  manifest  duty,  in  reck- 
less disregard  of  the  consequences  as  affect- 
ing the  life  or  property  of  another,  and  also 
implies  a  thoughtless  disregard  of  con- 
sequences, without  the  exertion  of  any  effort 
to  avoid  them.  Denman  v.  Johnston,  85 
Mich.  387.  48  N.  W.  Rep.  565. 

The  most  learned  and  discriminating 
text  writers  concur  in  the  opinion  that  in 
actions  arising  ex  delicto  there  is  no  degree 
of  negligence  that  can  be  described  by  the 
word  "  gross  "  alone.  It  is  not  proper  to 
treat  the  word  "  gross "  as  synonymous 
with  wilful,  malicious,  or  fraudulent.  Mc- 
Adoo  V.  Richmond  &>  D.  R.  Co.,  41  Am.  &• 
Eng.  R.  Cas.  524,  105  A'^.  Car.  140,  11  S.  E. 
Rep.  316. 

In  England  it  is  now  the  course  of  ad- 
judication and  definitely  decided  that  there 
is  no  difference  between  negligence  and 
gross  negli<jence,  the  latter  being  notliing 
more  tlian  the  former  with  the  addition  of 
a  vituperative  epithet.  McP heelers  v.  Han- 
nibal (3-  .SV.  /.  A'.  Co.,  45  Mo.  22.— Quoted 
IN  Lemon  v.  Chanslor,  68  Mo.  340. 

*See  also  Negligence,  3. 


And  the  same  rule  obtains  in  Canada. 
Fitsgerald  v.  Grand  Trunk  R.  Co.,  4  Ont. 
App.  601 :  affirming  28  U.  C.  C.  P.  586. 

104.  Haud-carM.— By  the  provisions  of 
Ga.  Code,  §  3329,  railroad  companies  are 
liable  for  injuries  done  to  persons  or  prop- 
erty by  the  running  of  hand-cars  upon  their 
roads.  The  word  "  hand-car  "  is  included 
in  the  words  "cars  and  engines  "  as  used  in 
the  statute.  Thomas  v.  Georgia  R.  &*  B. 
Co.,  38  Ga.  222. 

105.  Highway.— In  its  ordinary  sense 
the  word  "  highway"  does  not  include  rail- 
roads. Burlington,  K.  &*  S.  IV.  R.  Co.  v. 
Johnson,  33  Am.  <S>»  Eng.  R.  Cas.  215,  38 
Kan.  142,  16  Pac.  Rep.  125. 

"  Highway,"  as  used  in  R.  I,  Rev.  St.  ch. 
176,  §  16,  making  carriers  liable  for  loss  of 
life  of  a  person  crossing  upon  a  highway, 
includes  the  crossing  of  navigable  waters, 
the  same  being  a  public  highway.  Chase  v. 
American  Steamboat  Co.,  10  R.  I.  79. 

A  public  highway  may  be  defined  as  a 
public  easement,  by  virtue  whereof  every 
one  may  pass  and  repass  over  a  particular 
strip  of  land.  From  another  point  of  view, 
a  highway  is  a  road  or  street  maintained  by 
the  public  for  the  general  convenience. 
Gtdf,  C.  &*  S.  F.  R.  Co.  v.  Montgomery,  85 
Tex.  64,  19  S.  JV.  Rep.  loi 5.  —  Review- 
ing Missouri  Pac.  R.  Co.  v.  Bridges,  74 
Tex.  520. 

lOU.  Hirer  and  charterer.  —  The 
words  "  hirer  and  charterer  "  apply  to  per- 
sons who  in  their  own  rights  are  entitled  to 
possess,  use,  and  have  the  benefits  resulting 
from  the  use  of  the  thing  hired  or  chartered, 
and  those  rights  must  be  acquired  by  con- 
tract with  persons  having  such  dominion 
over  the  thing  hired  or  chartered  as  enables 
them  to  confer  on  the  hirer  or  charterer  the 
right  to  use  the  thing  hired  or  chartered, 
and  to  have  the  benefits  resulting  there- 
from. Turner  V.  Cross,  83  Tex.  218,  18  S. 
IV.  Rep.  578. 

107.  "Income  and  revenues"  of  a 
railroad  are  all  the  income  and  revenues  of 
the  company,  and  necessarily  embrace  the 
"  earnings  "  of  the  road.  Tompkins  v.  Little 
Rock  &•  Ft.  S.  R.  Co.,  15  Fed.  Rep.  6. 

108.  "Incorporated  company,"  as 
used  in  Iiid.  Const,  art.  10,  §  6,  refers  to 
associations  which  are  created  for  public 
benefit,  and  to  which  the  government  dele- 
gates a  portion  of  its  sovereign  power,  \.o 
be  exercised  for  public  utility,  such  as  turn- 
pike, bridge,  canal,  and  railroad  companies. 
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Lafayette,  M.  &*  B.  K.   Co.  v.   Gtiger,  34 
Ind.  185. 
100.  Inevitable  accident.*— When  a 

casualty  occurs  which  might  have  been 
prevented  by  the  use  of  known  and  proper 
precautions  against  the  danger,  it  is  not  an 
*'  inevitable  accident."  Ladd  v.  Foster,  12 
Saw)'.  (U.  S.)  547,  31  Fed.  Rep.  827. 

The  words  "  inevitable  accident,"  when 
used  in  law  to  designate  the  mode  by  which 
toss  has  happened  or  may  happen  to  a 
common  carrier,  are  synonymous  with  the 
phrase  "  the  act  of  God."  Neal  v.  Saunder' 
son,  10  Miss.  572. 

1 10.  "  Inferior  tribunals,"  as  used 
in  Iowa  Laws  1868,  ch.  86,  §  5,  and  1870, 
ch.  153,  §  2,  does  not  apply  to  the  quasi')\xA\- 
cial  bodies  from  which  appeals  in  special 
proceedings  for  the  assessment  of  damages 
upon  the  location  of  highways,  railroads, 
and  other  improvements  are  authorized  to 
be  taken  to  the  district  court.  Davey  v, 
Burlington,  C.  R.  &*  M.  R.  Co.,  31  Io7va  553. 

111.  In  Jure  nun  reniota  causa, 
sed  proxiina,  spectatur.— For  applica- 
tions of  the  ma.xim  under  the  rule  of  proxi- 
mate and  remote  cause,  see  Washington  v. 
Baltimore  &>  O.  R.  Co.,  17  IV.  Va.  190. 
Fawcett  v.  Pittsburg,  C.  &»  St.  L.  R.  Co.,  19 
Am.  (S-  Rng.  R.  Cas.  i.  24  W.  Va.  755. 

112.  Involving. —  A  statute  relating 
to  appeals  provided  that  an  appeal  might 
be  allowed  when  a  question  was  presented 
*'  involving  the  construction  of  the  Con- 
stitution of  the  United  States  or  of  this 
state."  Held,  that  the  word  "  involving " 
implied  that  a  constitutional  question  was 
raised  in  and  submitted  to  the  trial  court, 
and  that  such  court  had  the  opportunity 
to  pass  upon  it.  Bennett  v.  Missouri  Pac. 
R.  Co.,  105  Mo.  642,  16  S.  IV.  Rep.  947. 
Wabash  Western  R.  Co.  v.  Siefert,  41  Mo. 
App.  35. 

113.  "Judicial  trial"  means  a  fair 
trial,  and  a  verdict  in  an  action  rendered 
unfair  by  improper  statements  of  counsel 
will  be  set  aside.  So  held  in  an  action 
against  a  company  for  ejecting  a  person 
from  a  car  and  causing  his  death,  wlien 
counsel  for  plaintiff,  while  examining  a  wit- 
ness, managed  to  inform  the  jury  that  a 
certain  brakeman  had  made  a  written  state- 
ment of  the  accident,  and  had  been  dis- 

*See  also  Animals,  Injuries  to,  51,  52; 
Baggage,  1 2 ;  Carriage  of  Merchandise, 
15,  104 ;  Carriage  ok  Passengers,  151, 
158;  Express  Companies,  24;  Fires,  31. 


charged.  Baldwin  v.  Grand  Trunk  R.  Co., 
37  Am.  *-  Etig.  R.  Cas.  126,  64  A^.  H.  596, 
7  A'.  Eng.  Rep.  iii,  15  Atl.  Rep.  411. 

114.  Jurisdiction  of  the  subject- 
matter  is  the  power  to  hear  and  determine 
cases  of  the  general  class  to  which  the  pro- 
ceeding in  question  belongs.  State  ex  rel. 
v.  Neville,  no  Mo.  345,  19  5.  IV ,  Rep.  491. 

115.  "  Land  "  includes  such  real  prop- 
erty only  as  has  corporeal  existence,  and 
it  therefore  excludes  incorporeal  heredita- 
ments. In  re  Metropolitan  El.  R.  Co.,  18 
N.  V.  S.  R.  134,  2  JV.  V.  Sttpp.  278. 

116.  Landiii};.  —  Under  Pa.  Act  of 
1871  providing  for  lateral  railroads  and 
landings,  the  word  "  landing  "  means  a  place 
for  loading  and  unloading  vessels,  and  not 
a  harbor  for  them  whether  loaded  or  empty. 
//ays  V.  Briggs,  74  Pa.  St.  373. 

117."  Lands  injuriously  affected." 
— What  are,  within  meaning  of  statute  re- 
quiring compensation  for  "lands  taken" 
and  "  lands  injuriously  affected."  BoTven 
V.  Canada  Southern  R.  Co.,  14  Ont.  App.  i. 

118.  "Lateral"  means  proceeding 
from  the  side  ;  as,  the  lateral  branches  of  a 
tree ;  lateral  shoots ;  and  this  is  the  sense 
in  which  the  word  is  to  be  understood  when 
we  speak  of  branch  or  lateral  railroads.  A 
lateral  railroad  is  nothing  more  nor  less 
than  an  offshoot  from  the  main  line  or 
stem.  Blanton  v.  Richm^md,  F.  &»  P.  R. 
Co.,  43  Am.  6-  Ettg.  /\'.  Cas.  617,  86  Va.  618, 
14  Va.  L.J.  120,  10  S.  E.  Rep.  925. 

A  statute  authorizing  a  company  to  con- 
struct such  lateral  or  branch  lines  as  it  "  may 
deem  necessary  "  gives  it  power  to  construct 
them  either  from  its  terminus  or  from  any 
point  on  its  main  line.  Western  Pa.  R. 
Co.'s  Appeal,  99  Pa.  St.  155. 

The  definition  of  such  a  structure  does 
not  depend  eitlier  upon  its  length  or  direc- 
tion.    McAboy's  Appeal,  107  Pa.  St.  548. 

110.  "Legal  fraud"  means  that  de- 
gree of  moral  culpability  in  the  statement 
of  an  untruth  to  induce  another  to  alter  his 
position  to  which  the  law  attaches  respon- 
sibility.    Peek  V.  Derry,  L.  R.  37  CA.  D.  541. 

1 20.  Letting,  as  applied  to  a  construc- 
tion contract,  simply  means  a  putting  out  of 
the  contract,  or  engaging  the  contractors  to 
do  the  work.  Eppes  v.  Mississippi,  G.  &* 
T.  R.  Co.,  35  Ala.  33. 

121.  "Levee"  means  an  artificial 
mound  of  earth  intended  exclusively  as  a 
protection  from  overflow ;  every  levee  is, 
therefore,  an  embankment,  but  every  em- 
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I)ankmcnt  Is  not  a  Icvcc.  Sliitr  iw  re!,  v. 
AV;.'  Or/iiins  &*  A'.  /•'.  />'.  Co.,  43  ylw.  &^  Eiii,'. 
J\,  ('lis.  258,  42  /.a.  Ann.  138,  7  .S'ia  A'«/.  226. 
PJi2.  "  IJiildlit.v,"  iiA  used  in  the  Lim- 
italioii  Act,  ??  15,  17,  fixitijj  the  time  in 
wiii<  li  an  action  "  founded  upon  a  contract, 
obliv;ation,  or  liability "  may  be  brought, 
does  not  extiMid  to  tort.  Thomas  v.  Union 
Vac.  A".  Co.,  I   Utah  235. 

1 23.  TiOtuI— Uiiloiul.  -The  legal  mean- 
ing; in  the  special  acts  of  railway  companies 
of  the  words  "  load  "  and  "  unload  "  is  no 
other  than  the  sense  in  which  they  arc  used 
in  ordinary  Fnglish,  and  the  words  are  not 
applicable  to  thinj^s  which  have  their  proper 
\v(jrds  t(j  describe  them.  Kentpson  v.  Great 
Wrstirn  li.  Co.,  4  Ry.  Z"  C.  T.  Cas.  426. 

Checking  is  a  service  not  proj)erly  em- 
braced in  tlic  term  loading,  and  should  not 
be  reckoned  a  part  of  the  expense  of  load- 
ing. Kenipson  v.  Great  Western  li.  Co.,  4 
Ry.  J"-  C.  T.  Cas.  426. 

124.  Ijoconiutivc.  —  A  locomotive 
which  is  sometimes  let  out  by  its  owner  to 
farmers  for  the  |)urpose  of  carrying  straw 
and  numure  for  use  in  farming  operations, 
and  which  is  sometimes  used  by  the  owner 
himself  for  the  purpose  of  carrying  for  iiire 
straw  and  manure  to  be  used  exclusively  on 
farms,  and  is  not  used  for  any  other  pur- 
pose, is  within  the  exemption  in  the  High- 
ways and  Locomotives  (Amendment)  Act, 
1878,  §  32,  as  being  "a  locomotive  used 
solely  for  agricultural  i)urposes,"  and  may 
be  so  used  without  a  license  from  the  county 
authority.  Ef/i's  v.  Hulse,  L.  R.  23  (2.  li. 
1).  24. 

1 25.  "  Locomotive  eii{;iiiu,"  as  used 
in  the  Employers'  Liability  Act,  1880,  §  i, 
subsec.  s,  does  not  include  a  steam  crane 
fixed  on  a  trolley  and  propelled  by  steam 
along  a  set  of  rails.     Murphy  v.   Wilson,  52 

L.  J.  Q.  /.'.  n.  524, 48  L.  r.  788.  47  /.  p. 
565.48/. />.  24. 

120.  "Lower  rate.s,"  in  a  contract  to 
carry  coal  at  lower  rates  under  certain  cir- 
cumstances, means  proportionately  lower 
rates  per  ton  per  mile,  and  not  a  less  sum 
per  ton  irrespective  of  the  distance  carried. 
Glasgow  ^S^»  S.  W.  li,  Co,  v.  Mackinnon,  L. 
R.  1 1  App.  Cas,  386. 

127.  Macliiiiery.*  —  A  hammer  oper- 
ated by  hand  is  not  "  machinery  "  within 


*  A  spike  hammer  is  not  "  machinery  "  under 
Ala.  Code,  1886,  §  2590.  See  33  Am.  &  Eng.  R. 
Cas.  354,  abstr. 


the  meaning  of  a  statute  which  declares  that 
a  rompany  shall  he  liable  for  damage  done 
to  persons,  etc.,  "  by  tlic  rur.ning  of  the 
locomotives  or  cars  or  other  machinery  of 
such  company,"  except  it  show  that  reason- 
able care  and  diligence  have  been  employed 
in  the  use  tliereof.  Geort^ia  R,  &^  li,  Co,  v. 
Nelnis.  39  Am,  &^  /iwi,'.  A'.  Cas.  355,  83  Gi. 
70,  29  Cent.  I..  J.  352,  9  S.  E.  Rep.  1049. 

128.  "Many"  denotes  multitude,  but 
not  majority.  Louisville  ijr>  A'.  A'.  Co,  v. 
Hall,  39  /////.  Sf*  Eng.  li.  Cas,  298,  87  Ala, 
708,  4  /..  A'.  A,  710,  6  So.  Rep.  277. 

121».  "Markrt."  A  |)lace  designated 
by  the  municipal  authorities  of  a  city  or  an 
incorporated  town  for  the  sale  of  articles 
necessiiry  or  convenient  for  the  subsistence 
of  men  and  rlomoslic  animals.  .'<trieldaud 
V.  Pennsylvania  li.  Co. ,  1 54  Pa.  St.  3.^8,  26 
Atl.  Rep.  431. 

i;iO.  Market  value.*— Property  may 
have  a  value  fcjr  which  a  plaintilT  niiiy  re- 
cover, if  it  be  destroyed,  although  it  may 
have  no  actual  market  value.  Atchison,  T. 
&>  S.  F,  R,  Co,  V.  Stanford,  1 2  Kan.  354,  8 
y/w.  Ry.  Rep.  230. 

\',\\.  "Matters  of  <laiiiat>:e  to  per- 
Hoiial  pronerty,"  as  used  in  Arkansas 
Constitution  of  1874,  art.  7,  ?  40,  means  all 
injuries  which  one  may  sustain  in  respect  to 
ills  ownership  of  personal  estate.  .SV,  l.ouis. 
I,  M.  &^  S.  R.  Co.  V.  Heath.  18  Am.  &-■  En/. 
R.  Cas.  557,  41  Ar&.  476. 

1:J2.  Maturity.— When  used  with  ref- 
erence to  bonds  iind  similar  instruments, 
the  word  "maturity"  means  the  time  fixed 
for  payment  of  the  principal.  A  condition 
to  pay  bonds  at  maturity  does  not  refer  to 
payment  of  annual  instalments  of  interest, 
though  such  are  promised  by  the  bonds, 
and  is  not  broken  by  default  in  payment  of 
interest  until  the  time  named  for  paying 
the  principal  arrives.  United  States  v. 
Union  fac.  R.  Co.,  91  U.  S.  72,  9  Am.  Ry. 
Rep.  411. 

IJIJJ.  May. — In  a  statute  providing  for 
public  subscriptions  to  railroad  stock,  and 
that  the  authorities  "may"  cause  an  elec- 
tion to  be  Iield  to  take  the  sense  of  the  tax- 
payers, the  word  "  may  "  must  be  taken  to 
mean  "shall."  Leavenworth  (S^•  D.  li.  Co. 
v.  Platte  County  Court,  42  Mo.  171.  State 
ex  rel.  v.  Garroutte,  67  Mo.  445. 

Tlie  word  "may,"  in  a  statute,  is  to  be 
construed  "must  "  or  "  shall,"  where  the 

♦"Market  value  "defined  as  applied  to  taking 
property  for  public  use,  see  note,  J2  L.  R.  A.  610. 
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interests  or  rights  of  the  public  arc  con- 
cerned, and  the  public  or  tiiird  persons  have 
a  claim  tie  Jute  that  tiic  power  sjjouid  be 
exercised.  /Uake  v.  Portsmouth  &»  C.  A'. 
Co.,  }<)  a:  II.  435- 

IJI4.  MliieralH.*— VViicrc  a  statute  ex- 
upts  from  a  yrant  of  land  to  a  company 
(or  its  road  any  "mines  of  coal,  ironstone, 
;.latc,  or  other  minerals,  'except '  such  parts 
tlwrcnf  as  shall  be  necessary  Ui  be  dug  or 
carried  away  or  used  in  the  construction  of 
the  works,"  it  includes  not  only  beds  and 
SL-ains  of  minerals  yot  by  underground  work- 
ing, l)iit  also  such  as  can  only  be  worked  by 
open  or  surface  operations.  MiUlaUil  li.  Co. 
V,  Robinson,  43  Am.  &*  En^.  K.  Cas.  557,  L. 
K.  15  .Ipp.  Cas.  19. 

In  estimating  the  damages  tiiat  will  be 
sustained  by  a  landowner  by  the  construc- 
tion of  a  railroad,  the  jury  may  allow  the 
market  value  of  the  land  taken,  and  all 
a«)f^ual  damages  arising  from  the  tnanner  of 
the  construction  of  the  road ;  but  they  can- 
not consider  the  value  of  unopened  mines 
beneath  the  surface.  .Searle  v.  Ltuiaiiuinna 
6-  B.  A'.  Co.,  33  J\i.  St.  57. 

1;15.  Moiitli.— In  Ind.  General  Railroad 
Law  of  May  11,  1852,  ?  8  (i  Rev.  St.  412), 
tile  worfl  "month"  means  thirty  duys. 
Hcaston  v.  Cincinnnti  &^  Ft.  W,  li.  Co.,  16 
Ind,  275. 

\'MS.  "3Iof*t  ai»i>i'ovcd."— In  an  ac- 
tion against  a  company  for  burning  property, 
it  is  not  error  to  instruct  the  jury  that  the 
company  must  use  the  "most  approved  fire 
arresters."  Such  charge  is  less  exacting 
than  one  that  requires  proof  of  the  "  best 
engines  and  the  best  appliances."  Missouri 
Pac.  A'.  Co.  V.  Bartlett,  81  Tex.  42,  16  S.  \V. 
Rep.  638. 

l.*J7.  Nc'tH'.s.ssiry.  —  The  word  "  neces- 
siiry,"  occurring  in  clause  2  of  article  8  of 
Fla.  Constitution,  and  by  implication  trans- 
ferred to  clause  4  of  the  same  article,  when 
apjjlied  to  the  taxing  power  of  county  au- 
thorities is  to  be  taken  rather  as  an  indica- 
tion of  a  grant  of  discretion,  to  be  exercised 
within  the  appropriate  limits  of  their  gen- 
eral power,  than  as  a  restraint  upon  that 
power.  Cotten  v.  Leon  County  Coin'rs,  6 
Fhi.  610. 

"  Necessary,"  as  used  in  a  charter  au- 
thorizing a  company  to  enter  upon,  take. 


*See  also  Mines  and  Mining. 
"Minerals"  ;  what  are,  see  note,  43  Am.  & 
Eng.  R.  Cas.  569. 


an  I  hold  all  real  estate  and  materials 
"  necessary  for  thiit  purpose,"  not  only  au- 
thorizes it  to  hold  enough  land  on  which  to 
lay  its  track,  but  in  addition  enough  for 
desirable  a|i|)endagcs,  such  as  dniins  and 
ditches,  fences,  water-tanks,  wood  and  coal 
yards,  telegraph  poles,  side  tracks  and  turn- 
tables, passenger  stations,  freight  and  stock 
yards,  etc.  I'ratlier  v.  Jeffersonvillc,  .M.  &* 
I.  R.  Co.,   52  ///(/.  16. 

Mass.  St.  of  1876,  ch.  236,  ?  13,  defined 
the  (jperating  expenses  of  a  certain  railroad 
to  include  "  necessary  expenditures  for  con- 
struction, insurance,  taxes,  renewals,  and 
repairs  needful  to  maintain  its  road  and 
equipment  in  good  condition."  Held,  that 
the  last  ten  words  quoted  related  to  and 
qualified  only  the  three  words  immediately 
preceding,  and  did  not  qualify  the  words 
"  necessary  ex|)enditures  for  construction." 
Phillips  V,  Knstern  R.  Co,,  22  //;;/.  tS^  l'-ii)i- 
R.  Cas.  247.  138  Mass.  122. 

The  terms  "  necessary  and  useful  for 
public  or  private  purposes,"  in  Pa.  Lateral 
Railroad  Act,  are  to  receive  a  reasonable 
construction;  the  word  "necessary"  refers 
not  to  an  absolute,  but  a  reasonable,  neces- 
sity, and  the  Ijurden  of  establishing  the  use- 
fulness and  necessity  of  the  road  for  public 
or  private  purposes  is  wholly  and  exclu- 
sively upon  the  petitioner.  Najs  v.  liriggs, 
iPittsl).  [Pa.)  504.  — Rkviewing  Harvey  v. 
Lloyd,  3  Pa.  St.  331. 

1JJ8.  Nejflijfeiic'C* — The  term  "  negli- 
gence," in  its  legal  acceptation,  includes 
acts  of  omission  as  well  as  of  commission, 
while  "  diligence"  implies  action  as  well  as 
forbearance  to  act ;  an  act,  therefore,  which 
is  the  result  of  an  accident  may  constitute 
a  legal  cause  of  action.  6rant  v.  Moscley, 
29  Ala.  302. 

Various  definitions  of  the  term  "  negli- 
gence "  collected.  Union  Pac.  R.  Co.  v.  Rol- 
lins, 5  Kan.  167. 

Negligence  consists  in  the  failure  to  ob- 
serve that  degree  of  care  wliich  the  law 
requires  for  the  protection  of  the  interests 
likely  to  be  injuriously  affected  by  the 
want  f)f  it.  Kendrick  v.  Towlc,  60  Mich. 
363,  I  Am.  .S7.  Rep.  526.  27  A'.  IV.  Rep.  567.— 
Approving  Flint  h.  P.  M.  W.  Co.  v.  Stark, 
38  Mich.  717  ;  Brown  v.  Congress  &  B.  St. 
R.  Co.,  49  Mich.  153. 

Negligence  is  want  of  that  proper  care 
which  all  the  circumstances  require.   It  may 

*  See  also  Negligence,  1-4. 
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result  from  acts  of  omission  or  from  acts  of 
commission,  or  from  both  combined.  Dunn 
V.  Pennsylvania  R.  Co.,  20  Phila.  {Pa.)  258. 

A  court  charged  that  "  negligence  is  the 
lack  of  that  care  which  an  ordinarily  prudent 
man  would  exercise  in  th'^  management  of 
his  own  affairs."  Appellart  contends  that 
the  definition  should  have  been  :  "  Negli- 
gence implies  generally  the  want  of  that  care 
and  diligence  which  ordinarily  prudent  men 
would  use  to  prevent  injury  under  the  cir- 
cumstances of  the  particular  case.  Held, 
that  the  difference  in  these  definitions  is  so 
slight  that  no  injury  could  have  resulted  to 
appellant.  Texas  &*  P.  R.  Co.  v.  Gorman, 
2  Tex.  Civ.  App.  144,  21  S.  W.  Rep.  158.— 
Quoting  Houston  &  T.  R.  Co.  v.  Oram. 
49  Tex.  346 ;  Southern  C.  P.  &  M.  Co.  v. 
Bradley,  52  Tex.  599. 

The  terms  "negligence"  and  "ordinary 
care  "  are  correlative  terms.  Ordinary  care 
depends  on  the  circumstances  of  the  par- 
ticular case,  and  is  such  care  as  a  person  of 
ordinary  prudence  would  under  the  circum- 
stances have  exercised.  Fowler  v.  Balti- 
more &>  O.  R.  Co.,  8  Am.  iS-  Efii^.  R.  Cas. 
480.  18  PV.   Va.  579. 

Negligence,  in  one  sense,  is  a  quality  at- 
taching to  acts  dependent  upon  and  arising 
out  of  the  duties  and  relations  of  the  parties 
concerned,  and  is  as  much  a  fact  to  be  found 
by  the  jury  as  the  alleged  act  to  which  it 
attaches  by  virtue  of  such  duties  and  re- 
lations. Townley  v.  Chicago,  M.  &•  St.  P. 
R.  Co.,  4  Am.  &-  En£.  R.  Cas.  562,  53  IVis. 
626,  II  N.  W.  Rep.  55.— Quoting  Texas 
&  P.  R.  Cc.  V.  Murphy,  46  Tex.  366; 
Langhoff  v.  Milwaukee  &  P.  d,'  > '.  K.  Co., 
19  Wis.  515. 

139.  Xeino  debet  esse  judex  in 
propria  sua  ca\iii>-A,— Chicago  &*  A.  R. 
Co.  V.  Summers,  113  Ind.  10,  14  N.  E.  Rep. 
733,  12  West.  Rep.  205. 

140.  Net  earniugs.*  —  The  term,  as 
used  in  a  contract  giving  to  preferred  stock- 
holders in  a  company  priority  in  payment 
out  of  the  net  earnings  of  the  road,  means 
what  remains  of  the  earnings  of  the  road 
after  deducting  expenses  incurred  by  the 
company  in  conducting  its  operations  in 
good  faith,  free  from  dictation  by  the  pre- 
ferred stockholders.  St.  John  v.  Erie  R. 
Co..  22  Wall.  ( U.  S.)  1 36.  II  Am.  Ry.  Rep.  446. 

As  a  general  proposition  the  "  net  earn- 
ings "  of  a  company  are  the  excess  of  the 

•"  Net  earnings"  defined,  see  note,  23  Am. 
&  Eng.  R.  Cas.  745. 


gross  earnings  over  the  expenditures  de- 
frayed in  producing  them,  aside  from  and 
exclusive  of  the  expenditure  of  capital  laid 
out  in  constructing  and  equipping  the  works 
themselves.  Barry  v.  Missouri,  K.  6^  T. 
R.  Co.,  29  Am.  (&*  Eng.  R.  Cas.  384,  27  Fed. 
Rep.  I.— Following  Union  Pac.  R.  Co.  w. 
United  States,  99  U.  S.  420. 

Net  earnings  are.  properly,  the  gross  re- 
ceipts less  the  expenses  of  operating  the 
road  to  earn  such  receipts.  Interest  on 
debts  is  paid  out  of  what  thus  remains — 
that  is,  out  of  net  earnings.  Many  other 
liabilities  are  paid  out  of  the  net  earnings. 
When  all  liabilities  are  paid  either  out  of  the 
gross  receipts  or  out  of  the  net  earnings, 
the  remainder  is  the  profit  of  the  share- 
holders, to  go  toward  dividends,  which  in 
that  way  are  paid  out  of  the  net  earnings. 
Hazeltine  v.  Belfast  &*  M.  L.  R.  Co.,  30 
Am.  <Sm  Eng.  R.  Cas.  528,  79  Me.  411, 10  Atl. 
Rep.  328.— Quoting  St.  John  v.  Erie  R. 
Co.,  10  Blatchf.  (U.  S.)  271. 

141.  "Niglit  hostler."— A  term  ap- 
plied to  one  who  has  general  charge  of 
engines  at  night.  The  word  "  hostler " 
comes  from  the  habit  ot  calling  an  engine 
an  "iron  horse."  Dayharsh  v.  Hannibal 
6-  St.  J.  R.  Co.,  103  Mo.  570,  15  S.  W. 
Rep.  554. 

143.  Notice. —  An  act  requiring  that 
corporations  shall  have  the  same  notice  of 
proceedings  to  sell  an  equity  of  redemption 
now  provided  for  natural  persons  does  not 
apply  to  service  of  process.  Vicksburg  &* 
M.  R.  Co.  v.  McCutchen,  52  J/«i.  645. 

143.  Notice  aud  waruiiig  of  dan- 
ger.—Plaintiff  was  injured  while  driving 
on  a  street.  He  stopped  his  wagon  on  or 
very  near  a  railroad  track,  and  was  struck 
by  a  moving  engine.  From  his  position 
on  the  wagon  he  could  have  seen  the  ap- 
proaching train  by  turning  his  head  and 
using  his  eyes  when  it  was  a  thousand  feet 
distant;  and  he  knew  of  the  existence  of  the 
track.  Held,  that  these  were  a  "  notice  and 
warning  of  danger."  Hanlon  v.  Missouri 
Pac.  R.  Co.,  104  Mo.  381,  16  S.  W.  Rep.  233. 

144.  "Obstruction"  is  not  such  a 
term  of  art  as  to  require  explanation  by  an 
expert,  as,  for  instance,  whether  it  includes 
a  hand-car  on  a  track.  Nashville  &•  C.  R. 
Co.  V.  Carroll,  6  Heisk.  (Tenn.)  347,  12  Am. 
Ry.  Rep.  20. 

145.  Olticer. — An  engineer  is  an  "of- 
ficer" of  a  company  within  the  meaning  of 
Administration  of  Justice  Act,  1873,  §  24. 
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Oakley  v.  Toronto,  G.  »S-  B.  R.  Co.,  6  Ont. 
Pr.  253. 

The  tie  inspector  of  a  company  is  not  an 
"  officer  "  of  the  company  within  the  above 
statute.  Dalziel  v.  Grand  Trunk  R.  Co.,  6 
Ont.  Pr.  307. 

An  engine  driver  and  paymaster  of  a  com- 
pany are  not  officers  within  the  meaning  of 
tlie  above  statute.  McLean  v.  Great  West- 
ern R.  Co.,  7  Ont.  Pr.  358. 

140.  Omnibus.— Street  cars  are  either 
omnibuses  or  vehicles  in  the  nature  of  omni> 
buses.  Mayor  of  N.  Y,  v.  Third  Ave.  R. 
Co.,  3  N.  Y.  S.  R.  181.— Applying  Frank- 
ford  &  P.  Pass.  R.  Co.  V.  Piiiladelphia,  58 
Pa.  St.  119;  Hoyt  v.  Sixth  Ave.  R.  Co.,  i 
Daly  (N.  Y.)  528. 

147.  On  or  about.— In  an  action  for  a 
personal  injury,  it  was  alleged  in  the  com- 
plaint that  the  injury  occurred  "on  or 
about"  a  certain  day.  //e/d,  that  this  was 
not  a  statement  of  any  distinct  day  or  time, 
and  therefore  it  did  not  appear  from  the 
complaint  that  the  action  was  barred  by 
lapse  of  time ;  and  such  defense,  if  made  at 
all,  must  be  made  by  answer.  Conroy  v. 
Oregon  Constr.  Co.,  10  Sawy.  {(/,  S.)  630,  23 
Fed.  Rep.  71. 

148.  "Or"  held  to  mean  "on"  in  a 
provision  in  a  railroad  charter,  relating  to 
assessment  of  damages  for  land  taken  and 
appeals  from  the  report  of  viewers,  which 
enacted  that  upon  the  coming  in  of  such 
report  and  the  confirmation  thereof,  "or 
upon  final  judgment  or  appeal  therefrom," 
the  company  should  become  seized  of  the 
estate.  Levering  v.  Philadelphia,  G.  &*  N. 
R.  Co.,  8  Watts  &•  S.  {Pa.)  459. 

149.  ''Or  ilaniageil,"  as  used  in  Neb. 
Const,  art.  i,  §  21,  includes  all  damages  aris- 
ing from  the  exercise  of  the  right  of  emi- 
nent domain  which  cause  adiminution  in  the 
value  of  private  property.  Omaha  v. 
Kramer,  25  Neb.  489,  41  N.  W,  Rep.  295. — 
Distinguishing  Pennsylvania  R.  Co.  v. 
Marciiant,  119  Pa.  St.  541. 

150.  Ordinary   care.*  — The  terms 
"ordinary  care"    and   "diligence,"    when 

applied  to  the  management  of  railroad 
engines  and  cars  in  motion,  must  be  un- 
derstood to  import  all  the  care  and  circum- 
spection, prudence,  and   discretion   which 


*  See  also  Negligence,  O. 

"Ordinary  care"  defined  as  applied  to  duty 
of  passenger  to  avoid  injury,  see  note,  6  L.  R, 
A.  342. 


the  peculiar  circumstances  of  the  case  or 
the  occasion  reasonably  require  of  such 
servants,  and  this  will  be  increased  or  di- 
minished according  as  the  ordinary  liability 
to  danger  and  accident  and  to  do  injury  to 
others  is  increased  or  diminished  in  the 
movement  and  operation  of  them.  Patter- 
son v.  Philadelphia,  W.  <S-  B.  R.  Co.,  4 
Houst.  (Del.)  103,  7  Am.  Ry.  Rep.  207. 

Ordinary  care  is  that  amount  of  care 
which  an  ordinarily  prudent  person  would 
exercise  under  the  same  circumstances,  and 
which  ought  reasonably  to  be  observed, 
taking  into  consideration  all  the  exigencies 
of  the  particular  service.  Lindvall  v. 
Woods,  44  Fed.  Rep.  855, 

Ordinary  care  is  synonymous  with,  or 
about  equivalent  to,  common  prudence. 
Richmond  &^  D.  R.  Co.  v.  Howard,  79  Ga. 
44,  3  S.  E.  Rep.  426. 

Ordinary  care  is  that  degree  of  care  which 
is  exercised  by  ordinarily  prudent  persons 
under  similar  circumstances.  Needham  v. 
Louisville  &»  N.  R.  Co.,  85  Ky.  423,  3  S.  W. 
Rep.  797,  1 1  5.  W.  Rep.  306. 

Ordinary  care  is  that  degree  of  caution, 
attention,  activity,  and  skill  which  are  habit- 
ually employed  by,  or  may  reasonably  be 
expected  from,  persons  in  the  situation  of 
the  respective  parties,  under  all  the  circum- 
stances surrounding  them  at  the  time.  Cen- 
tral R.  Co.  V.  Smith,  74  Md.  212,  21  Ail. 
Rep.  706. 

There  is  no  substantial  difference  between 
"ordinary  care"  and  "reasonable  care." 
Ridenhour  v.  Kansas  City  Cable  R.  Co., 
102  Mo.  270,  13  S.  W.  Rep.  889,  14  5.  W. 
Rep.  760. 

What  is  "  ordinary  care  "  is  of  difficult 
definition,  but  is  said  to  have  relation  to  the 
situation  of  the  parties  and  the  business  in 
which  they  are  engaged,  and  varies  accord- 
ing to  the  pc^rticular  circumstances  under 
which  it  is  to  be  exercised.  Walsh  v. 
Oregon  R.  &*  A\  Co.,  10  Or  eg.  250. 

Ordinary  care  is  such  as  an  ordinarily 
prudent  man  would  use  under  the  circum- 
stances. International  &^  G.  N.  R.  Co.  v. 
Bell,  75  Tex.  50,  12  S.  W.  Rep.  321. 

Ordinary  care  is  the  care  that  a  person  of 
ordinary  prudence  would  exercise  under  the 
same  circumstances.  So  the  charge  "  Or- 
dinary care  is  that  degree  of  care  a  person 
would  use  under  similar  circumstances  "  is 
erroneous  as  a  definition.  St,  Louis,  A.  &* 
T.  R.  Co.  v.  Finley,  79  Tex.  85,  15  5.  W. 
Rep.  266. 
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151.  Ordinary  skill.  —  The   use   of 

"ordinary  skill  and  caution"  in  the  con- 
struction of  a  woric  is  not  sufficient  to  pro- 
tect from  liability,  if  there  was  a  failure  to 
provide  against  a  danger  which  might  have 
been  foreseen.  Staion  v.  Norfolk  &*  C.  A'. 
Co.,  52  ^hii.  o-»  E/ij;,  A\  Cas.  686,  in  A'. 
Car.  278,  16  .S".  /•:.  Rep.  181.  —  APPLYING 
Wright  V.  Wilmington,  92  N.  Car.  156. 
CRiricisiNt;  Meares  v.  Wilmington  Com'rs, 
9  Ired.  (N.  Car.)  73. 

152.  Ordinsir.v  trains.  —  Accelerated 
trains  forming  part  of  fast  through  trains 
from  London  are  not  "  ordinary  trains," 
within  the  meaning  of  a  branch  railway  act 
giving  to  a  landowner  the  right  to  stop  by 
signals  all  ordinary  trains;  and  this  is  so 
although  the  fares  charged  on  such  train 
are  at  the  ordinary  rate.  Turner  v.  London 
&>  S.  IV.  R.  Co.,  L.  R.  17  Eq.  561,  43  L.  J. 
Cli.  430,  2  Ay.  &^  C.  T.  Cas.  16. 

15.*J.  •♦Orijfinal  contractor,"  as  used 
in  Mo.  Meciianics'  Lien  Law,  includes  a  party 
furnishing  material  to  a  company  under 
a  contract  with  its  president.  Ilearne  v. 
Chillicoihe  &•  B.  K.  Co.,  53  Mo.  324,  12  Am. 
Ry.  R>'/>.  349- 

154.  Outstanilin|r  title.—  Under  an 
agreement  in  partition  of  cctain  lands  and 
water  rights  tliat  if  cither  grantee  was  put 
to  any  expense  "  in  extinguishing  any  out- 
standing title  or  claim  "  tlie  expense  should 
be  borne  by  each  grantee  proportionately  to 
its  share  in  the  lands — /uid,  that  the  state's 
title  to  land  under  water  was  an  "  outstand- 
ing title."  Un/ffd  N.  J.  R.  &^  C.  Co.  v. 
Long  Dock  Co.,  38  .\.J.  Eq.  142. 

15,5.  "Over,"  as  u^cd  in  Iowa  Code, 
§  1262,  authorizing  railway  companies  to 
pass  over  a  street  without  consent  of  the 
city  autlnrities,  means  "upon."  State  v. 
Davenport  <S-»  .SV.  P.  R.  Co.,  47  lo'Ma  507. — 
QuoTiNO  Chicago  N.  &  S.  W.  R.  Co.  v. 
Mayor  of  Nuwton,  36  Iowa  299. 

I50.  Owner. — .'\  statute  giving  a  right 
of  action  agaitist  the  owner  of  any  locomo- 
tive or  car  by  the  defects  of  which  a  person 
is  injured  means  the  owner  at  the  time  of 
the  injury— the  owner  for  the  purposes  of 
operating  the  road— and  not,  necessarily,  tiie 
partv  in  whom  the  absolute  right  of  pro[)- 
erty  is  vested.  If  a  corporation  hires  cars 
from  a  car  builder,  and  runs  them  on  its 
road,  the  corporation,  not  tlie  lessor,  is 
the  party  liable  to  the  statutory  action. 
Proctor  V.  Hannibal  ^■r'  St.  J.  R.  Co.,  64 
'.Mo,  112,  <)  Am.  Ry.  Rep.  440.— Fdlloweu 


IN  Elliott  V.  St.  Louis  &  L  M.  R.  Co.,  67 

Mo.  272. 

The  word  "owner,"  as  used  in  the  statute 
relating  to  rights  of  way,  and  providing  "  if 
the  owner  refuses  to  grant  the  right  of  way, 
it  may  be  taken,"  applies  to  any  person 
having  an  interest  in  the  estate.  Dodge  v. 
Omaha  5-  S.  W.  R.  Co.,  28  Am.  &^  Eng,  R. 
Cas.  260,  20  Xeb.  276,  29  N.  IV.  Pep.  936. 

The  word  "owner,"  as  used  in  So.  Car. 
Gen.  St.  of  1872,  ch.  63,  ?  83,  means  the 
person  who  has  control  of  the  land  ;  there- 
fore, permission  to  enter  upon  the  land, 
given  by  executors  who  had,  under  the  will, 
a  power  of  sale  for  purposes  of  division  or 
of  paying  debts,  is  valid,  as  such  executors 
were  the  owners  within  the  meaning  of  this 
section.  Tompkins  v.  Augusta  &*  K,  R.  Co., 
21  So.  Car.  420. 

157.  Packages. — Under  a  clause  in  a 
a  bill  of  lading  restricting  the  carrier's 
liability  for  the  loss  of  "  packages  " — held, 
that  70,000  pounds  of  corn  in  bulk  was  not 
a  package.  Rosenstcin  v.  Missouri  Pac.  R. 
Co.,  16  Mo.  App.  225. 

The  word  '  packages  "  used  in  a  bill  of 
lading  was  held  to  include  bales  of  cotton. 
Lamb  v.  Camden  &•  A.  P.  &•  T.  Co.,  2  Daly 

(A^.  V.)  454. 

158.  "  Paintings,"  in  the  Carriers'  Act 
(I  I  Geo.  IV.  &  I  Will.  IV.  c.  68),  §  i,  is  used 
in  its  ordinary  and  popular  sense  to  denote 
works  of  art.  Models  and  working  designs 
for  carpets  and  rugs,  painted  by  hand  and 
skilfully  designed,  but  of  value  in  the  carpet 
trade  only,  are  not"  paintings"  within 
the  statute.  Woodward  v.  London  &>  .X. 
IV.  P.  Co.,  3  Ex.  D.  121,  47  A.  /.  ^'.i-.  D. 
263,  3  Ry.  C"  C.  T.  Cas.  xii. 

1 5t).  "  Passenger."— In  the  legal  sense 
of  the  word,  a  passenger  is  one  who  travels 
in  some  public  conveyance  by  virtue  of  a 
contract,  express  or  implied,  with  the  carrier 
as  to  the  payment  of  fare,  or  that  which  is 
accepted  as  an  equivalent  therefor.  Penn- 
sylvania R.  Co.  V.  Price,  i  Am.  &•  Eng.  P. 
Cos.  234,  06  Pa.  .St.  256. 

1«0.  "  Peenniary  iiijnry  "  *  and 
"  necessary  injury  "  are  parallel  and  inter- 
changeable as  applied  in  actions  for  caus- 
ing death.  Goss  v.  Missouri  Pac.  P.  Co.,  50 
Afo.  App.  614. 

Under  a  statute  allowing  the  widow  or 
next  of  kin  to  recover  damages  measured  by 

*  What  the  term  "  pecuniary  loss"  includes, 
see  note,  13  L.  R.  A.  859. 
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the  "  pecuniary  injuries,"  neither  the  pecu- 
niary circumstances  of  the  plaintiff  nor 
the  wealth  of  the  defendant  should  be  con- 
sidered. Chicago  «S««  A'.  W.  R.  Co.  v.  Bay- 
field,  yj  Mich.  205. 

No  nice  or  contracted  interpretation 
should  be  put  upon  the  term  as  used  in  a 
statute  allowing  damages  for  wrongfully 
causing  death.  The  jury  are  to  give  such 
damages  as  they  shall  deem  a  fair  and  just 
compensation.  They  are  not  tied  down  to 
any  precise  rule.  Tilley  v.  Hudson  River 
R.  Co.,  29  A'.  Y.  252, 

Such  damages  may  include  loss  of  ex- 
pected services  of  a  small  child.  I  hi  v. 
Forty-second  St.  K.  Co.,  47  A'.  Y.  317. 

161.  Perils  of  the  sea.*  —  Where 
goods  are  shipped  by  vessel  to  be  safely 
carried,  the  "  perils  of  the  sea  excepted,"  it 
is  incuUibent  upon  the  owners  of  the  vessel 
to  show  that  a  loss  occurred  through  the 
perils  of  the  sea;  and  if  they  fail  to  do  so 
they  are  liable.  Hooper  v.  Rathbone,  i 
Taney  {U.  S.)  519. 

An  exception  in  a  bill  of  lading  of  "  dan- 
gers of  lake  navigation  "  includes  all  the 
ordinary  perils  which  attend  navigation  on 
the  lakes,  and  among  others  that  which 
;irises  from  shallowness  of  the  waters  at  the 
eiiiiuice  of  harbors  formed  from  them. 
Western  Transp.  Co.  \.  Downer,  \i  Wall. 
{U.  S.)  129. 

Where  a  carrier  agrees  to  forward  goods, 
"  perils  of  navigation  and  transportation 
excepted,"  the  exception  embraces  more 
tlian  the  term  "  act  of  God,"  but  it  goes  no 
further  than  to  exempt  the  carrier  from  lia- 
bility for  such  perils  as  could  not  be  fore- 
seen or  avoided  by  the  exercise  of  care  and 
l)riideiice.  It  does  not  include  a  loss  caused 
by  negligfin'.iy  running  a  vessel  on  a  snag. 
Christen:  '  v.  American  Exp.  Co.,  15  Minn. 
270  (Gil.  :    '■). 

162.  "  i  !  rpetnitor,"  as  used  in  Iowa 
Revision,  ;■  41 11,  making  the  perpetrator  of 
an  act  resulting  in  death  liable  for  the  injury, 
includes  a  railroad  company.  Philo  v.  Illi- 
nois C.  A'.  Co..  33  /o7va  47.  —  Following 
Donaldson  v.  Mississippi  &  M.  R.  Co.,  18 
Iowa  280. 

16.'$.  Per80ii  —  Persons.  —  Railroads 
are  "  persons  "  within  the  meaning  of  the 
fourteenth  amendment  to  the  Constitution 
of   the    United    States,   guaranteeing   the 

*  "  Perils  of  the  sea,"  meaning  of,  generally, 
see  note,  41  Am.  Dec  281. 
8  D.  R.  D.— 21 


equal  protection  of  the  law  to  all  persons. 
Minneapolis  &*  St,  L.  R.  Co.  v.  Beckwith,  38 
Am.  &^  Eng.  R.  Cas.  267,  1 29  U.  S.  26,  9 
Sup.  Ct.  Rep.  207.— Following  Santa  Clara 
County  f.  Southern  Pac.  R.  Co.,  118  U.  S. 
394  ;  Pembina  C.  S.  M.  &  M.  Co.  v.  Penn- 
sylvania, 125  U.  S.  181.  Followed  in 
Charlotte,  C.  &  A.  R.  Co.  v.  Gibbes,  142  U. 
S.  386. — San  Mateo  County  v.  Southern  Pac, 
R.  Co.,  8  Sa-wy.{U.  S.)  238,  13  Fed.  Rep.  722 ; 
writ  of  error  dismissed  in  \\f>  U.  S.  138,  6 
Sup.  Ct.  Rep.  317.  Pittsburgh.  C,  C.  6-  St. 
L.  R.  Co.  V.  Backus,  54  Am.  Qr-  Eng.  R.  Cas. 
227,  133  Ind.  625.  33  A^.  E.  Rep.  432. 

In  the  absence  of  any  statutory  definition 
to  that  effect,  the  word  "  person  "  should  be 
construed  to  include  a  corporation,  unless  it 
appears  to  have  been  used  in  a  more  lim- 
ited sense.  In  re  Oregon  B.  P.  &<•  /'.  Co., 
13  iXat.  Bank.  Reg.  199. 

Under  111.  attachment  law  (Scates's  Comp. 
722),  ^  9,  the  word  "  person  "  includes  cor- 
porations, both  foreign  and  domestic. 
Mineral  Point  R.  Co.  v.  Keep,  22  ///.  9. 

The  provision  of  Kansas  Comp.  Laws  837, 
extending  the  word  "  person  "  to  bodies 
politic  and  corporate,  applies  to  the  Civil 
Code ;  hence,  section  59  thereof  author- 
izes actions  to  be  brought  againti  foreign 
corporations.  North  M.  R.  Co,  v.  Akers,  4 
Kan.  453. 

Servants  and  employes  of  a  railroad  cor- 
poration are  not  to  be  included  in  the  desig- 
nation "  any  person,"  according  to  the  true 
meaning  of  the  act  concerning  railroad 
companies  (Mo.  Gen.  St.  1865,  p.  342,  ch, 
63,  §  38).  Rohback  v.  Pacific  R.  Co.,  43  Mo. 
187. — Followed  in  Proctors.  Hannibal  & 
St.  J.  R.  Co..  64  Mo.  112. 

As  to  whether  the  word  "  person  "  in- 
cludes employes,  as  used  in  the  ^lissouri 
Damage  Act,  §  2,  providing  for  damages 
"  whenever  the  death  of  a  person  shall  be 
caused  by  the  wrongful  act,  neglect,  or  de- 
fault of  another,"  see  Connor  v.  Chicago,  R. 
I.  &^  P.  R.  Co.,  59  Mo.  285,  8  Am.  Ry.  Rep. 
417. — Reviewed  in  Miller  w.  Missouri  Pac. 
R.  Co.,  109  Mo.  350. 

The  word  "  person,"  as  used  in  N.  Y. 
Penal  Code,  §  154,  making  a  wilful  omission 
to  perform  any  duty  enjoined  by  law  upon 
any  public  officer  or  upon  any  person  hold- 
ing a  public  trust  or  employment,  where  no 
special  provision  shall  have  been  made  for 
punishment  of  such  delinquency,  punisha- 
ble as  a  misdemeanor,  includes  a  corpora- 
tion  as  well  as  a  natural  person.    People  v. 
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Long  Island  R.  Co.,  134  N.  V.  506.  31  .V.  E. 
Rep.  873,  47  A'.  Y.  S.  R.  648  ;  affirming  58 
////«  412.  34  A^.  V.  S.  R.  715.  '2  A^.  Y. 
Siipp.  41. 

The  word  "  person,"  as  used  in  R.  I.  Rev. 
St,  ch,  176,  §  21,  making  liable  in  damages 
a  person  inflicting  an  injury  causing  death, 
includes  corporations  as  well  as  natural  per- 
sons.    Chase  v.  American  Steamboat  Co.,  lo 

R.  J.  79- 

As  used  in  a  statute  providing  that  per- 
.soiis  may  be  sued  for  a  trespass  in  the 
county  where  the  trespass  is  committed,  the 
word  "persons"  includes  a  railroad  com- 
pany. Bartcc  v.  Houston  d^  T.  C.  R.  Co., 
36  Tex.  648. 

In  a  statute,  the  word  "  person  "  generally 
includes  corporations.  Miller  v.  Coin.,  27 
Gratt.  (Va.)  no. 

The  word  "  persons  "  in  Wis.  Rev.  St.,  § 
1810  (Laws  of  1881,  ch.  193),  includes  rail- 
road employes.  Quackcnbiish  v.  Wisconsin 
&^  M.R.Co.,62  JF/5.  411,22  A'.  lV.Rep.Si9- 

104.  "Personal  property  otlier 
than  rolling;  stock "  embraces  tools, 
materials  for  repairs,  and  all  other  property 
which,  in  its  ordinary  use,  is  not  taken  from 
one  part  of  the  line  to  another.  This,  with 
lands  not  being  part  of  the  "  railroad  track," 
constitutes  local  property,  0/iio  &-  M.  R. 
Co.  V.  IVeber,  5  Am.  &•  Eng.  R.  Cas.  loi, 
96  ///.  443. 

105. "  Personal  representative,"  as 
used  in  a  statute  giving  an  action  to  the 
personal  representative  of  one  whose  death 
is  caused  by  wrongful  act,  means  the  execu- 
tor or  administrator,  and  does  not  give  to 
the  widow  a  right  to  sue  in  her  own  name. 
Hagen  v.  Kean.  3  Dill.  {U.  S.)  124. 

16G.  Persons  interested.  —  The 
charter  of  a  company  distinguished  between 
the  owner  and  person  interested  in  pro- 
ceedings to  condemn  lands.  By  owner  is 
meant  the  person  having  some  legal  estate 
which  the  company  proposes  by  the  con- 
demnation to  acquire.  Under  the  expres- 
sion "  persons  interested  "  are  included  not 
only  the  owner  whose  estate  it  is  intended 
to  acquire,  but  also  other  persons  having 
some  independent  right  or  interest  therein, 
or  lien  or  encumbrance  thereon.  State 
{National  R.  Co.,  Pros.)  v.  Easton  (S««  A.  R. 
Co.,  36  JV.y.  L.  i8t,  12  Am.  Ry.  Rep.  417. 

"  Person  interested  "  as  used  in  Regula- 
tion of  Railways  Act,  1873,  §  '4  (36  and  37 
Vict.  c.  45),  is  not  limited  to  persons  paying 
the  rates  which  are  the  subject  of  the  appli- 


cation.   Pelsall  C.  &^  I.  Co.  v.  London  &* 
X.  W.  R.  Co.,  L.  R.  23  Q.  n.  D.  536. 

The  expression  "  person  interested  "  in 
the  above  section  includes  any  person  who 
makes  out  by  proper  evidence  that  the  rates 
which  he  seeks  to  have  distinguished  are 
really  and  substantially  competitive  rates 
with  his  own,  and  it  includes  "all  persons 
who  have  a  bona  fide  interest  in  know- 
ing how  the  particular  rates  which  are  the 
subject  of  their  application  are  made  up." 
Pelsall  C.  &^  I.  Co.  w  London  &'  A'  VV.  R. 
Co.,  L.  R.  23  Q.  B.  D.  536. 

1«7.  "  Police  power  of  a  state,  prop- 
erly exercised,  aims  to  regulate  the  inter- 
course of  citizen  witli  citizen,  to  prescribe 
the  manner  of  using  one's  property  and 
pursuing  one's  occupation,  so  as  not  to  tres- 
pass on  the  property  or  rigl.LS  of  others. 
Police  is,  in  general,  a  system  of  precaution, 
either  for  the  prevention  of  crimes  or  of 
calamities.  Kansas  Pac.  R.  Co.  v.  Mower 
16  Kan.  573,  9  Am.  Ry.  Rep.  400. 

108.  Posts,  stations,  or  depots.— 
A  contract  was  made  to  transport  govern- 
ment supplies  to  certain  Western  states  and 
territories,  *'  and  at  any  points  or  places 
at  which  posts,  stations,  or  depots  shall  be 
established  ♦  *  *  on  the  west  bank  of  the 
Missouri  river."  Held,  that  the  words 
"  posts,  stations,  or  depots"  meant  military 
posts,  and  not  railway  stations ;  that  "  on 
the  west  bank  of  the  Missouri  river"  could 
not  be  held  to  embrace  points  more  than 
ninety  miles  west  of  the  river.  CaldwelFs 
Case.  19  Wall.  (U.  S.)  264. 

1«».  "  Precinct,"  "  township," 
and  "  school  di.strict,"  as  used  in 
Wyom,  Act  of  December  13,  1879,  relating 
to  the  assessment  of  railways  and  telegraph 
lines,  do  not  refer  to  or  include  municipal 
corporations.  Union  Pac.  R.  Co,  v.  Ryan, 
2   Wyoiit.  408. 

ito.  Preferred  stock. — An  act  of  the 
legislature  authorized  the  issue  of  bonfis  by 
a  county  "  in  subscri[)tion  for  preferred 
stock  "  of  a  company,  and  the  act  provided 
that  the  county  "  shall  receive  from  the 
company  preferred  stock  to  the  amount  of 
the  said  bonds,  which  preferred  stock  shall 
bear  interest  at  the  rate  of  seven  per  cent, 
per  annum."  Held,  that  "  preferred  stock  " 
meant  capital  stock,  different  from  other 
capital  stock  only  in  the  preference  given 
to  it  in  the  matter  of  dividends.  State 
ex  rel.  v.  Cheraw  &*  C.  R.  Co.,  9  Am.  &* 
Eng.  R.  Cas.  631,  16  So.  Car.  524. 
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171.  "  Property,"  as  used  in  Md.  Bill 
of  Rights,  relating  to  taxation,  does  not  in- 
clude the  franchise  of  a  corporation.  State 
M.Philaiklphia,  IV.  &•  B.  R.  Co.,  45  Md.  361. 

172.  Proxliuatecau.se. — In  speaking 
of  the  contributory  negligence  of  a  plaintirt 
as  a  cause  of  damages  wliich  will  relieve  a 
defendant  from  liability,  the  words  "  imme- 
diate cause"  and  "proximate  cause"  are 
indiscriminately  used  to  express  the  sania 
meaning.  Loiigabaii^/i  v.  Virginia  City  &• 
T.  A'.  Co.,  9  A'l-v.  271. 

Tlie  term  "proximate  cause  "  was  sub- 
staiitially  the  same,  originally,  as  the  causa 
catisans,  or  the  causj  necessarily  producing 
the  result.  But  the  practical  construction 
of  the  term  by  the  courts  has  now  come  to 
be  the  cause  which  naturally  led  to  ami 
which  might  have  been  expected  to  pro- 
duce the  result.  Slate  v.  Manchester  &•  L. 
R.  Co.,  52  A'.  H.  528. 

The  proper  legal  meaning  of  the  term 
"  proximate  cause  "  discussed.  Jiicker  v. 
Chicago  &*  A'.  If.  R.  Co.,  2  .In/.  &->  Eng. 
R.  Cas.  41,  52  Wis.  150,  8  X.  W.  Rep.  862. 
—Quoting  Perley  v.  Eastern  R.  Co.,  98 
Mass.  414;  Kellogg  7'.  Chicago  &  N.  W.  R. 
Co.,  26  Wis.  223 

17a.  "  Public  lii};ii\va>"  does  not 
include  a  railroad  switch.  Coc  v.  New  Jer- 
sey Midland R.  Co.,  28  N.  J.  Eg.  100,  \\Am. 
Ry.  Rep.  17;  affirming  28  A'./.  Kg.  593. 

174.  "Public  laud  "  is  such  as  is 
open  to  sale  or  other  disposition  under  gen- 
eral laws.  Bar  don  v.  Northern  Pac.  R.  Co., 
145  U.  S.  535.  12  Sup.  Ct.  Rep.  S56. 

175.  Public  nicsseuyers.— The  obli- 
gation of  defendant  company,  under  Cal. 
Act  of  April  4,  1864,  to  carry  "public  mes- 
sengers," etc.,  free  of  charge  has  no  appli- 
cation to  a  county  treasurer  carrying  money 
to  the  state  treasury.  Pfister  v.  Central 
Pac.  R.  Co..  70  Cal.  169,  11  Pac.  Rep.  686. 

1 70.  "  Public  iHirpo.ses,"  as  em- 
ployed to  denote  the  objects  for  which 
taxes  may  be  levied,  has  no  relation  to  the 
urgency  of  the  public  neet',  or  to  tlie  extent 
of  the  public  benefit  which  is  to  follow.  It 
is,  on  the  other  hand,  1  merely  a  term  of 
classification,  to  distinguish  the  object  for 
which,  according  to  settled  usage,  the  gov- 
ernment is  to  provide,  from  those  which, by 
the  like  usage,  are  left  to  private  inclina- 
tion, interest,  or  liberality.  People  ex  rel.  v. 
Salem  Tp.  Board,  20  Mich.  452. 

177.  "  Public  rouil,"  as  used  in  the 
cliarter  of  a  company,  authorizing  it  to  con- 


struct its  railroad  "  across  or  along  any  pub- 
lic road,"  does  not  embrace  the  streets  and 
alleys  of  a  city.  Tennessee.  &>  A.  R.  Co.  v. 
Adams,  3  Head  ( Tenn.)  596. 

178.  "  Purpresturc  "  exists  where 
one  encloses  or  makes  several  to  himself 
that  which  ouglit  to  be  common  to  many. 
People  ex  rel.  v.  Park  &•  O.  R.  Co.,  76  Cal. 
156,  18  Pac.  Rep.  141. 

17{».  Railroad— RailroartM.*— A  rail- 
rt)ad  is  an  entire  thing,  not  legally  sub- 
ject to  coercive  severance  or  dislocation. 
Elizabctlttozun  &>  P.  R.  Co.  v.  Elizabetlito7un, 
12  Rush.  yKy.)  233. 

The  word  "  railroad  "  should  be  confined 
to  the  highway  in  which  tlie  railway  is  laid, 
tliat  is,  llie  right  of  way.  Munkers  v.  Kan- 
sas City,  St.  J.  «S-»  C.  B.  R.  Co.,  60  Mo.  334, 
9  Am.  Ry.  Rep.  234. 

Railroads  are  quasi-puhWc  institutions. 
They  are  authorized  to  facilitate,  and  not 
to  control  or  force  from  legitimate  and 
natural  channels,  or  hinder  or  obstruct,  the 
business  of  the  country.  Dinsmore  v.  Louis- 
ville, C.  &^  L.  R.  Co.,  2  Flipp.  {U.  S.)  672, 
2  Fed.  Rep.  465.— Quoted  in  Scofield  v. 
Lake  Slio'ie  &  M.  S.  R.  Co.,  23  Am.  & 
Eng.  R.  Cas.  612,  43  Ohio  St.  571,  54  Am. 
Rep.  846. 

Railroads  concern  the  public  interest  as 
matter  of  legal  judgment.  Napa  Valley  R. 
Co.  V.  Napa  County  Sup'rs,  30  Cal.  435, 

Railroads  are  public  highways,  under  the 
111.  Const.,  not  in  the  sense  of  public  wagon 
roads,  ujion  which  every  one  may  transact 
his  own  business  with  his  own  means  of 
conveyance,  but  only  in  the  sense  of  being 
compelled  to  accept  of  each  and  all,  and 
take  and  carry  to  the  extent  of  their  ability. 
Toledo,  P.  &•  IV.  R.  Co.  v.  Pence,  68  ///.  524. 
—  Following  Central  Military  Tract  R.  Co. 
7'.  Rockafellow,  17  III.  541. 

180.  Raili-oad  and  railway.t— The 
word  "railroad"  often  applies  to  ordinary 
railroads,  and  the  word  "  railway  "  to  street 
or  passenger  railways,  but  the  words  a-e 
often  used  as  synonymous,  and  were  so  used 
in  Pa.  Act  of  M;iy  16,  1861,  relating  to 
merger.  Hestoni'ille,  M.  »S-»  F.  Pass.  R.  Co. 
V.  Philadelphia,  89  Pa.  St.  210. 

*  Legal  status  of  railroad  companies,  see  note, 
29  Am.  &  Lno.  R.  Cas.  52. 

f  "  Railroad"  and  "railway"  as  synonymous 
terms.  Constitutional  provision  forbidding  con- 
solidation of  "railroads"  not  applicable  to 
street  "railways,"  see  46  Am.  &  Eng.  R.  Cas. 
229,  iidslr. 
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When  either  of  the  words  "  railroad  "  or 
'■  railway  "  is  used  in  a  statutory  or  con- 
stitutional provision,  and  the  context  is 
without  indication  that  a  particular  kind  of 
road  is  intended,  the  provision  will  be  held 
applicable  to  every  species  of  road  em- 
braced in  the  general  sense  of  the  word 
used.  Gyger  v.  Philadelphia  City  Pass.  K. 
Co.,  136  Pa.  Si.  96,  20  At  I.  Rep.  399. 

But  though  the  words  "  railroad  "  and 
"  railway  "  are  thus  synonymous,  yet,  when 
either  one  or  the  other  of  them  is  used  ir  a 
provision,  and  it  is  evident  from  the  con- 
text that  a  particular  kind  of  road  is  in- 
tended, that  kind  of  road  only  will  be  held 
to  be  the  subject-matter  of  the  enactment. 
Gyger  v.  Philadelphia  City  Pass.  R.  Co.,  136 
Pa.  St.  96,  20  yltl.  Rep.  399. 

181.  "Kallroail  crossings  of  high- 
ways and  streets"  and  "  the  approaches 
thereto  within  their  respective  rights  of 
way,"  as  used  in  111.  Rev.  St.  1889,  ch.  114, 
P  8,  par.  71,  describe  different  portions  of 
the  sjiace  within  the  riglit  of  way  of  the 
company.  Railroad  "crossing"  means  that 
portion  comprising  the  track  or  roadbed ; 
the  "  approaches  thereto,"  that  portion  ex- 
tending from  the  track,  on  each  side  thereof, 
back  so  far  as  may  be  necessary,  "  so  that 
at  all  times  "  the  crossing  "shall  be  safe  as 
to  persons  and  property."  The  words  do 
not  necessarily  include  the  entire  width  of 
the  railroad's  right  of  way.  O' Fallon  v. 
Ohio  iS-  M.  R.  Co.,  45  ///.  App.  572.— Dis- 
'IIN(;UIHH1NG  People  ex  rel.  7/.  Chicago  & 
A.  R.  Co.,  67  HI.  118. 

182.  "Railroad  track"  embraces 
property  held  for  rigiit  of  way,  including 
superstructures  thereon,  and  this  is  declared 
to  be  "  real  estate  for  purposes  of  taxation." 
Ohio  &•  M.  R.  Co.  v.  Weber,  5  Am.  &•  Eng, 
R.  Cas.  1 01,  96  ///.  443. 

Under  Indiana  Revenue  Laws,  lands  occu- 
pied by  a  company  with  its  main  track,  side 
tracks,  depot,  roundliouse,  coal  siieds,  and 
water  tanks  are  to  be  valued  and  assessed 
for  purposes  of  taxation  by  the  stale  board 
of  equalization  as  "  railroad  track,"  and  can- 
not be  assessed  by  the  local  authorities. 
IV'^ff  V.  Terre  Haute  &»  I.  R.  Co.,  29  Am. 
&*  Eng.  R.  Cas.  181,  108  Ind.  144,  9  A'.  E. 
Rep.  93.— Quoting  Chicago  &  A.  R.  Co.  v. 
People  ex  rel.,  98  111.  350. 

183.  Railway.— The  word  "railway" 
should  be  confined  to  the  rails  when  laid. 
Munkers  v.  Kansas  City,  St.  J.  &^  C.  B.  R. 
Co.,  60  Mo.  334,  9  Am.  Ry.  Rep.  234. 


The  word  "  railway  "  has  been  held  to  in- 
clude a  station ;  yet  it  is  doubtful  whether 
the  power  reserved  to  the  public  by  S  &  9 
Vict.  c.  20,  §  92,  to  use  "  the  railway,"  upon 
payments  of  tolls  calculated  at  a  certain 
rate  per  mile,  includes  stations.  Midland 
R.  Co.  V.  Ambergate,  N.  &*  B.  &^  E.  J.  R. 
Co.,  10  Hare  359,  i  Ry.  &*  C.  T.  Cas.  21. 

The  words  "the   railway,'  found  in  an 

act  passed  to  amend  previous  railway  acts 

of  tl>R  same  company,  and  to  authorize  the 

.    of  a  junction  railway,  construed  to 

. ,  .1  £,.  r  original  line,  its  branches,  and 
ii '  :.j\'.  junction  railway,  and  not  the  junc- 
tion railway  alone.  Bristol  &^  E.  R.  Co.  v. 
Jarton,  8  //  L.  Cas.  477,  30  L.  J.  Ex.  241, 
:  Ry     ''■^  C  Cas.  22;  affirming  3  L.  T. 

251,  4  U.  &■  .V.  ^5'.  J  J»r.  N.  S.  1 172,  28 
L.J.  Ex.  169. 

184.  "Railway  corporation,  "  as 
used  in  Kan.  Laws  of  1874,  ch.  94,  as  to  kill- 
ing live  stock,  applies  to  a  corporation  oper- 
ating a  railroad  in  trust  for  the  bondholders 
and  stockholders.  Union  Trust  Co.v.  Ken- 
dall, 20  Kan.  515,  20  Am.  Ry.  Rep.  294. — 
Following  Central  Branch  R.  Co.  v.  In- 
gram, 20  Kan.  66. 

185.  Real  estate.  —  Under  Me.  Rev. 
St.  1857,  ch.  6,  $  4,  tlie  track  of  a  road  and 
the  land  on  which  it  is  constructed  are  not 
"  real  estate  "  for  the  purposes  of  taxation. 
Portland,  S.  &•  P.  R.  Co.  v.  Saco,  60  Me.  196. 
— Distinguishing  Worcester  v.  Western 
R.  Corp.  4  Mete.  (Mass.)  564. 

The  term  "real  estate,"  as  used  in  N. 
Y.  Laws  1850,  ch.  140,  and  its  amendments, 
covers  all  incorporeal  hereditaments,  ease- 
ments, rights,  and  privileges  which  an 
elevated  railroad  may  acquire.  /;/  re  Met- 
ropolitan El.  R.  Co..  li  N.  V.  S.  R.  134,  2 
yV.  K.  Supp.  278. 

180.  "  Reasonahle  attorney  lee," 
as  used  in  Kan.  Act  of  1874,  concerning  ilu 
killing  of  live  stock  by  trains,  depends  on 
the  labor  necessitated  by  the  extra  ability 
of  opposing  counsel.  In  these  cases,  ten 
dollars  for  services  before  the  justice  and 
twenty  live  dollars  on  appeal  are  reasonable. 
Missouri  River,  ft.  S.  &•  G.  R.  Co.  v. 
Shirley,  20  Kan.  660. 

187.  "Reasonable  care"  means  sub- 
stantially the  same  as  ordinary  care.  Riden- 
hour  V.  Kansas  City  Cable  R.  Co.,  102  Mo. 
270,  135.  IV.  Rep.  889,  14  5".  W.  Rep.  760. 

"Reasonable  care  and  prudence"  imply 
the  converse  of  negligence ;  and  if  reason- 
able care  and  prudence  would  have  pre- 
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vented  the  injury,  then  defendant  is  guilty 
of  negligence.  Buck  v.  People's  St.  R„  E, 
L.  iS-  P.  Co.,  46  Mo.  App.  555. 

188.  *  Beusouable  rate."— (As  used 
in  Ohio  Railroad  Law  of  1848.)  That  a 
company  should  fix  a  greater  sum  for  a  less 
distance  than  thirty  miles  than  the  maxi- 
mum allowed  for  full  thirty  miles  is  unrea- 
sonable, as  a  matter  of  law,  Campbell  v. 
Marietta  &^  C.  A\  Co..  23  O/iio  St.  168,— 
Following  Smith  v.  Pittsburg,  Ft,  W.  & 
C.  R.  Co.,  23  Ohio  St.  17. 

189.  ItcaHouable  time.  —  Whether 
the  question  of  "  reasonable  time  "  is  one 
of  fact  for  the  jury  or  law  for  the  court 
must  depend  upon  the  circumstances  of 
each  particular  case.  If  from  the  facts 
found  or  undisputed  the  court  can  draw  a 
conclusion  as  to  whether  or  not  the  time  is 
reasonable,  by  the  application  of  any  legal 
rules  or  principles,  the  question  is  one  of 
law.  But  if  the  circumstances  be  numerous 
aiul  complicated,  and  such  as  to  exclude 
the  application  of  any  general  principle  or 
definite  rule  of  law,  it  is  necessarily  one  of 
mere  fact  to  be  determined  by  the  jury. 
j"/;///tj  V.  First  Div.  St.  P.  &^  P.  A".  Co.,  19 
iI//';/«.  251  {Gil.  21 1),  20  Am.  Ry.  Rep.  71, 

IDO.  Keceivevs.  —  When  lawfully  ap- 
pointed, receivers  are  not  the  representatives 
of  the  company  or  persons  whose  property 
may  be  placed  under  their  management, 
tliiuigh  such  property  may  in  some  cases  be 
sul)jected  to  liability  for  charges  arising 
ur.iier  the  permission  of  the  courts  appoint- 
ing the  receivers,  or  from  the  negligence  of 
themselves  and  their  employes.  Turner  v. 
Cross,  83  Tex.  218,  \Z  S.  \V.  Rep.  57S. 

1 JM .  "  Rcdeuinable  "  and  "  nMleiiip- 
tloii"  are  equivalent  to  "payable"  and 
"  payment,"  when  used  in  a  contract  pledg- 
iny  stocks  for  security  of  a  tiebt.  Swasey  v. 
iXort/i  Carolina  R.  Co.,  \  Hu^^lies  {U.  S.)  17. 

li)2.  R<;{;iilar  depot  or  station.— A 
house  with  a  platform  on  the  side  of  a  track, 
at  which  freight  is  occasionally  received  and 
discharged,  but  at  which  no  agent's  office  or 
books  are  kept,  or  bills  of  lading  or  receipts 
given,  is  not  a  "  regular  depot  or  station," 
within  the  meaning  of  N.  Car.  Code,  §  1964, 
imposing  a  penalty  for  refusal  to  receive 
freight.  Kellcgg  v!  Suffolk  &>  C.  R.  Co.,  35 
Ant.  &^  Eng.  R.  Cas.  529,  100  A'.  Car.  158,  5 
.S-.  E.  Rep.  379. 

The  terms  "  a  regular  depot,"  or  "  station," 
employed  in  the  above  statute,  contemplate 
fixed  and  established  places  on  the  line  of  a 


railroad,  or  other  transportation  company 
equipped  with  suitable  buildings  and  fur- 
nished with  the  necessary  officers  and  serv- 
ants for  the  regular  transaction  of  business, 
for  the  receipt  and  delivery  of  freights,  and 
the  comforts  and  convenience  of  passengers. 
Land  V.  Wilmington  6^  IV.  R.  Co.,  40  Am. 
&*  Eng.  R.  Cas.  iS,  104  A'.  Car.  48,  fo  5. 
E.  Rep.  80. 

A  "  regular  station "  means  the  usual 
stopping  place  for  the  discharge  of  pas- 
sengers ;  and  a  local  usage,  adopted  by 
persons,  of  getting  on  or  off  for  their  own 
convenience  at  a  place  other  than  the  regu- 
lar station,  as  at  a  water  tank,  does  not 
make  the  place  a  regular  station.  Chicago 
&>  A.  R.  Co.  V.  Flagg,  43  III.  364. 

103.  Regular  traii»H.— The  mere  fact 
that  a  train  does  not  stop  at  all  stations 
does  not  prevent  it  from  being  a  "  regular 
passenger  train,"  within  the  meaning  of  the 
Illinois  act  requiring  such  trains  to  stop  at 
county  seats.  Ohio  &^  M.  R.  Co,  v.  People 
e.x  rel.,  29  ///.  App.  561. 

On  the  question  of  liability  for  a  railroad 
accident,  a  train  having  been  ordered  to 
"  run  wild,"  and  to  keep  clear  of  '•  regular  " 
trains — held,  that  a  regular  train  did  not 
cease  to  be  such  because  it  was  an  hour 
behind  time.  Phillips  v.  Chicago,  M.  &•  St. 
P.  R.  Co.,  23  Am.  &•  Eng.  R.  Cas.  453.64 
Wis.  475,  25  A^.  IV.  Rep.  544. 

104.  Remedial  cases.— Under  Minn. 
Const,  art.  6,  §  2,  giving  to  the  supreme 
court "  original  jurisdiction  in  such  remedial 
cases  as  may  be  prescribed  by  law,"  under 
the  term  "remedial  cases"  the  court  has 
jurisdiction  by  guo  warranto  to  enforce  the 
forfeiture  of  a  corporate  charter.  State  ex 
rel.  V.  St.  Paul  &*  S.  C.  R.  Co.,  35  Minn. 
222,  28  N.  IV.  Rep.  245. 

1J>5.  "Repair."— To  repair  a  street  is 
to  restore  it  to  a  former  condition  or  state, 
after  its  deray  or  partial  destruction.  State 
ex  rel.  v.  Jacksonville  St.  R.  Co.,  50  Am. 
&>  Eng.  R.  Cas.  179,  29  Ela.  590,  10  So. 
Rep.  590. 

IIMJ.  Resident.—  Independent  of  the 
case  making  them  "  inhabitants  "  and  "  resi- 
dents," by  construction,  for  certain  pur- 
poses, tlie  natural,  ordinary,  and  literal 
construction  of  the  words  "  residents  of  a 
town "  would  not  include  corporations, 
especially  those  whose  places  of  business 
were  elsewhere.  The  word  "  resident,"  oc- 
curring in  the  Constitution,  or  in  a  statute, 
ordinarily  means  an  individual — a  citizen-- 
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and  does  not  mean  a  corporation.  People 
V.  Schooumaker,  63  liarb.  {X.  K.)  44. 

tU7.  Itcs  ipsa  loquitur.— For  appli- 
cation of  the  iiiiixirn,  see  East  Trnn.,  V.  &^ 
G.  A'.  Co.  V.  Sh-wart,  21  Am.  &>  Eut;.  A\ 
Cas.  614,  13  Lfti  (Ttini.)  432. 

1J>8.  It4>s|>oMd<>at  «ui»orior.  —  Ex- 
pressing liie  liai;i!ity  of  tin;  master  for  tlie 
wrongful  act  of  his  servant.  Tiie  ni;ixini 
(iocs  not  apply  to  a  company  where  there 
is  an  in(lc])i'iHloiit  contractor.  .S'/.  Louis, 
Ft.  S.  &^  W.  R.  Co.  V.  Willis,  33  Am.  &>  Eug. 
K.  Cas.  397.  jS  Kan.  no,  16  Pac.  Rep.  72S. — 
Qt.ioi'iNd  l\ansas  C.  K.  Co.  v.  Fitzsiminons, 
1 8  Kan.  34. 

1 1M>.  "  I{  «•  V  o  II  u  «'  s  <>r  tlir  (stato) 
canals,"  as  nsed  in  New  York  Constitu- 
tion, means  tlie  income  received  by  tiie 
state  from  tliese  canals.  People  v.  New  York 
C.  A'.  Co.,  24  X.  ]'.  4S5 ;  ajjiniiiw^  34 
Path.  123. 

2<M>.  "Kcviow"  of  the  court  is  in- 
tended  to  be  fouiukd  upon  the  report  of 
the  commissioners  so  far  as  all  matters 
whicli  sh(iuld  there  be  stated  are  concerned, 
and  not  upon  tlie  bills  of  exceptions  en-  state- 
ments in  the  sense  of  the  Practice  Act  in 
relation  to  new  trials.  Central  Pae.  R.  Co. 
V.  Pearson.  35  Cal.  247. 

201.  "KiKlit."-That  which  a  person 
is  entitled  to  have  or  to  do,  or  to  receive 
from  others,  within  the  limits  prescribed  by 
law.  Atehison  &^  N.  K.  Co.  v.  Paty,  6  Neb. 
37,  15  Am.  Ry.  Rep.d^. 

202.  "Kisht  of  way." -The  words 
"  right  of  Avay "  in  a  grant  describe  the 
tenure,  not  the  land,  granted.  Atlantie  &• 
P.  P.  Co.  v.  Lesueiir,  (Aris.)  yj  Am.  <S^  Eng. 
R.  Cas.  368,  19  Pae.  Rep.  157. 

"  Right  of  way,"  as  used  in  Kan. 
Const,  art.  12,  §  4,  providing  that  "no 
right  of  way  shall  be  appropriated  to  the 
use  of  any  ccjrporation  until  fidl  compensa- 
tion "  is  made,  should  not  be  construed  as 
defining  the  quantity  of  interest  to  be  trans- 
ferred, but  as  meaning  tlie  right  of  passage 
through  the  grounds  of  another,  irrespective 
of  the  interest  or  title  acquired.  C/iallis  v. 
Atchison,  T.  &•  S.  E.  R.  Co.,  16  Kan.  1 17. 

The  term  "  riglit  of  way  "  means  right  to 
pass  over  another's  land.  Cass  County  v. 
Chicago,  B.  >S-»  Q.  R.  Co.,  25  Neb.  348,  2  L. 
R.  A.  188,  41  N.   W.  Rep.  246. 

The  "  right  of  way  "  of  a  company  ordi- 
narily means  the  right  held  by  the  com- 
pany in  the  lands  over  which  its  road  runs. 
It  is  a  right  to  use  the  lands  for  railway 


purposes;  an  easement.  Calcasieu  Lumber 
Co.  V.  Harris,  43  Am.  Hr'  Eng.  R.  Cas.  570, 
77  Pe.v.  18,  I3.S'.   //'.  Rep.  453. 

20.*J.  Itisk-Owncr's  risk.  —  Unless 
the  word  "risl<,"  as  used  in  a  bill  of  lading, 
be  in  some  manner  qualified,  it  must  em- 
brace all  those  circumstances  which  fall 
within  the  term.  Kecney  v.  Grand  Trunk 
R.  Co.,  59  Parb.  {N.  }'.)  104. 

It  ^^ems  to  be  well  settled,  and  by  the 
court  of  last  resort,  that  the  exjiressioii  "at 
t)-.e  owner's  risk,"  or  any  ecjuivalent  ex- 
pression, in  a  shipping  contract,  does  not 
cover  the  gross  negligence  of  the  emijloyes 
(jf  the  carrier,  so  as  to  exempt  the  princi- 
pal from  liability  for  damage  caused  by  it. 
Keeney  v.  Grand  Trunk  R.  Co.,  59  Barb.  (A'. 
Y.)  104. 

20-1-.  Itoatl. — The  word  "  road,"  as  used 
in  a  streetcar  cliarter,  is  not  a  technical  word, 
requiring  explanation  by  the  testimony  of 
experts;  nor  does  it  alter  the  case  that  the 
president  of  the  road  and  another  witness 
interested  therein  testified  that,  at  the  time 
tiie  franchise  was  granted,  they  understood 
it  to  include  such  appurtenances  or  con- 
veniences as  stables,  shops,  houses  for 
storage,  etc.  Atlanta  St.  R.  Co.  v.  Atlanta, 
66  Ga.  104. 

A  way  of  a  man  over  his  own  farm  is  not 
a  "  road,"  in  the  legal  sense  of  the  term, 
within  the  moaning  of  a  provision  in  a  rail- 
road charter  requiring  the  erection  of 
bridges  at  road  crossings.  Green  v.  Morris 
&'  E.  R.  Co.,  24  A',  y.  L.  486. 

The  "road"  in  the  taxing  section  of  an 
act,  on  which  an  annual  tax  is  to  be  paid, 
is  the  road  which  the  company  is  author- 
ized and  empowered,  from  time  to  time,  to 
own  and  operate,  comprising  the  extensions 
and  branches  thereof,  and  including  its 
appendages.  State  Board  of  Assessors  v. 
Morris  &-  E.  R.  Co.  49  N. /.  L.  193,  7  ,///. 
Rep.  8  26. 

The  word  "  road,"  in  contemplation  (if 
a  statute  making  it  the  duty  of  the  look- 
out on  trains  to  keep  a  watch  for  animals 
that  may  appear  "  upon  the  road,"  is  not 
merely  what  is  called  strictly  roadbed  or 
track,  but  it  is  tlie  whole  road.  Naslwille 
&*  C.  R.  Co.  V.  Anthony,  i  Lea  (Tenn.)  516. 
—  Limited  in  Louisville,  N.  &  G.  S.  R.  Co. 
V.  Reidmond,  11  Lea  205. 

Where  a  statute  prescribes  the  duties 
of  railroad  employes  "when  any  person, 
animal,  or  other  obstruction  appears  upon 
the  road,"  the  word  "  road  "  means  track, 
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and  not  the  right  of  way.  Louis%nlU\  X.  &^ 
G.  a.  A'.  Co.  V.  Reidmond,  1 3  Atn,  Sr^  Eng. 
K.  Cas.  515,  II  Lea  (Tarn.)  205.— LniniNG 
Nashville  &  C.  R.  Co.  v.  Anthony,  i  Lea  516. 
20i>.  "RoIliii{j|:  stock"  embraces  the 
movable  property  belonging  to  a  corpora- 
tion, and  is  declared  by  the  statute  personal 
property  (or  the  purposes  of  taxation.  By 
moval)le  property  is  plainly  meant  such 
property  as  in  its  ordinary  use  is  taken  from 
<jne  part  of  the  line  to  another,  such  as  cars, 
locomotives,  and  their  attachments  and 
usual  accompaniments.  O/n'o  &^  .)/.  /»'.  Co. 
7'.    U'fbfr,  5    yliii.  &^  I'-ii);.  A'.  Cas.    101,  96 

///.  443. 

liOO.  "RmiiiiiifjsAvitrli.*'— A  running 
switch  consists  eiilier  in  detaching  a  portion 
of  a  train  to  be  switched  olT  while  the  cars  are 
in  motion,  or  th  •  locomotive,  without  being 
coiiplcil,  may  l)ack  up  a  car,  or  a  jiortion  of 
.1  train,  with  considerable  speed,  and,  giving 
it  a  parting  kick,  send  it  otT  in  any  flesired 
direction;  and  that  a  running  switcli  was 
marie,  contrary  to  rule,  may  be  proved  by 
the  actual  condition  of  things  at  the  time 
when  the  accident  occurred.  Haltimore  <S«» 
O.  A'.  Co.  V.  A'fti/i,  28  .'/w.  &>  Eng.  A'.  Cas. 
5,So.  65  Md.  394,  5  .UL  Rip.  325. 

207.  "Safe  i;iiu*liliiery"  means  ma- 
cliinery  so  perfect  that  it  may  be  usert 
without  danger  resulting  from  any  tlefect 
in  it.  The  law  docs  not  make  it  incumbent 
on  railway  companies  to  provide  such,  but 
to  use  ordinary  care  to  avoid  such  defects 
as  may  expose  employes  to  danger  while 
using  it  with  ordinary  care.  Gulf.  C.  &^  S. 
F.  R.  Co.  v.  Wells,  81  Tex.  685,  17  5.  //-'. 
Rep.  511. 

2<»8.  Hervaiits  aiiirt  omployos. — 
I'nder  an  act  of  the  legislature  providing 
for  the  payment  of  money  owing  to  "serv- 
ants and  employes  "  of  a  company  upon  a 
foreclosure,  the  secretary  of  the  company 
is  neither  a  "servant"  nor  an  "employe." 
Welh  V.  Southern  Minn.  R.  Co.,  i  J/e- 
Cr.ny  {U.  S.)  18,  i  Fed.  Rep.  270. 

20)).  Ship  for  exportation.  —  The 
words  "  ship  for  exportation  "  are  not  nec- 
essarily restricted  to  export  to  foreign 
countries,  but  may  mean  merely  carrying 
out  of  port.  Stockton  &^  D.  R.  Co.  v. 
Barrett,  w  C.  &>  F.  590,  8  .Scott  X.  R.  641. 

210.  Sic  iitero  tiio  at  aliviiiiiii  iioii 

lat'das. — liannon  v.  State,  49  Ark.  167,  4  S. 

jr.  Rep.  655.     Payne  v.   IVestern  C-^  A.  R. 

Co.,  18    Am.  &•  Eng.   R.  Cas.   119,   13  Lea 

{Tenn.)  507,  49  Ant.  Rep.  666.    Laurel  Fork 


&•  S.  11.  R.  Co.  V.  West  Va  Transp.  Co.,  25 
W.   Va.  324. 

211.  "Siiikiiig   fund  tax."— A  tax 

raised  to  be  applied  to  the  payment  of  the 
principal  and  interest  of  a  public  loan. 
Union  Pac.  R,  Co.  v.  Da^vson  County,  12 
Xel).  254,  It  X.   W.  Rep.  307. 

212.  "Sliglit  negligence"  and 
"want  of  extraordinary  care"  are  con- 
vertible terms,  meaning  one  and  the  same 
thing.  Kansas  Pac.  R.  Co.\.Peu7>ey,  11  .lin. 
<S-»  ICng.  R.  Cas.  260,  29  Kan.  169,  44  //;;/. 
Re/>.  630. 

21.'t.  "Society,"  as  applied  to  an  ac- 
tion by  a  husband  for  injuries  to  his  wife, 
where  damages  are  claimed  for  loss  of  her 
society,  means  such  cajjacities  for  useful- 
ness, aid,  and  coinfort  as  a  wife  as  she  pos- 
sessed at  the  time  of  the  injury.  Furnish 
v.  Missouri  Pac.  R.  Co.,  102  Mo.  669,  15  A'. 
W.  Rep.  31s. 

214.  "Some  time."— Where  there  is 
a  promise  to  repair  machinery  immediately, 
or  within  a  fixed  time,  and  a  party  relies 
upon  its  having  been  done,  and  is  injured 
because  of  such  reliance,  he  has  a  right  of 
action ;  but  where  individuals  who  own  a 
warehouse  and  side  track  iiire  an  engine 
from  a  company  to  push  cars  in  and  out, 
and  it  throws  sparks,  and  upon  complaint 
the  company  agrees  to  repair  it  "  some 
time,"  and  the  parties  continue  to  use  it, 
they  cannot  recover  for  property  subse- 
quently destroyed  by  escaping  sparks. 
.Marquette,  H.  <3^  O.  R.  Co.  v.  Spear,  7  Am. 
iS>»  Eng.  R.  Cas.  486,  44  Mich.  169,  6  X.  W. 
Rep.  202. 

215.  Station. — In  a  statute  relating  to 
the  carriage  of  passengers,  the  word  "  sta- 
tion "  is  synonymous  with  "  passenger 
depot."  State  v.  Indiana  &•  I.  S.  R.  Co.,  56 
.,'////.  (S^  Eng.  R.  Cas.  254,  133  /nd.  69,  32 
X.  E.  Rep.^817. 

A  "station"  is  a  halting  place  inter- 
mediate between  the  termini  of  a  road, 
wherj  passengers  are  taken  up  and  let  down, 
and  is  also  applied  to  a  terminus.  Goyeau 
V.  Great  1 1 'ester  n  R.  Co.,  25  Grant's  Ch. 
{U.  C.)62. 

21«.  "Sticks,"  as  used  by  lumber 
dealers,  ordinarily  refers  to  sawed  timber 
rather  than  unsawed  logs.  Cincinnati,  H, 
&-  /).  R.  Co.  V.  Dickey,  30  Ohio  St.  16. 

217.  "Stock,"  when  used  in  reference 
to  corporations,  and  in  connection  with  the 
privilege  of  subscribing  thereto,  means 
"  capital  stock."     State  ex  rel.  v.  Cheraw  <S- 
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C.  K,  Co.,  9  Am.  iSr*  Kfig.  A'.  Cas.  631,  16  So. 
Car.  524. 

218.  "Street."— A  street  is  a  high- 
way; and  a  grant  or  dedication  of  land  (or 
"streets"  imparts  an  easement  for  public 
travel.  Cox  v.  Louisville,  N.  A.  &*  C.  R. 
Co.,  48  /«(/.  178.  8  Am.  Ry.  Rep.  296. 

2IU.  Slnu'ture.  —  A  moving  train  is 
not  a  "  strurturc,"  witliin  Conn.  Gen.  St.  tit. 
16,  cli.  7,  ^  10,  making  a  company  liable  for 
ail  injury  on  a  highway  caused  by  a  structure 
legally  placed  upon  it.  I.ee  v.  liarkham- 
slrd,  46  CoHH.  213. 

21iO.  Siibjei't  to  coiulitioiiM  ex- 
l»r<  ssimI.  -,'\  company  entered  into  a  con- 
u.ic;.  to  carry  live  slock  "  subject  to  their 
tarilT  and  conditions  expressed."  Among 
the  conditions  expressed  was  one  that  the 
owners  undertook  all  risk  of  loss,  injury, 
damjige,  and  other  contingencies  in  loading, 
uidnading,  conveyance,  and  otherwise  ;  and 
that  the  company  did  not  undertake  to  for- 
ward the  animals  by  any  particular  train  or 
at  any  specified  hour,  nor  to  deliver  within 
any  certain  time,  or  for  any  particular 
market.  The  animals  were  started  the 
same  day,  and  carried  a  part  of  the  dis- 
tance, and  when  within  sixty  or  seventy 
miles  of  the  end  of  the  road  were,  by  a  per- 
emptory order,  run  onto  a  side  track  where 
they  could  neither  be  fed  nor  watered.  There 
they  were  detained  three  or  four  days,  and 
some  died  and  the  others  were  greatly 
injured.  Hchi,  that  the  "conditions  ex- 
pressed" would  not  permit  of  such  a  delay. 
Keeney  v.  Grand  Trunk  R.  Co.,  59  liarb. 
(A'.   J^)  104. 

221.  "Subscribe."— A  statute  author- 
izing a  county  to  "subscribe"  to  railroad 
stock  does  not  authorize  the  county  court 
to  issue  bonds  of  the  county  to  pay  for  it. 
Fjii^lish  v.  Chicot  County,  26  Ark.  454. — 
Distinguishing  Seybert  v.  Fitt.sburg,  i 
Wall.  (U.  S.)  272. 

The  word  "subscribe,"  in  contracts  to  take 
corporate  stock,  has  a  distinctively  definite 
sense,  and  includes  the  idea  of  a  promise  to 
pay  the  amount  subscribed  in  the  manner 
agreed  upon.  Cheraiu  iSv  C.  R.  Co.  v.  White, 
14  .St;.  Cor.  51. 

222.  Subscriber  —  Stockholder.— 
There  is  no  substantial  distinction  between 
the  terms  "subscriber"  and  "stockholder," 
and  a  subscriber  may  be  sued  for  arrears  of 
subscription  for  stock  due  from  him,  with- 
out proof  that  certificates  of  stock  have 
been  issued  or  tendered  to  him  by  the  com- 


pany.   Delaware  R.  Co.  v.  Tharp,  I  Houst. 
{Dfl.)  149- 

22;i.  "SutHcleiitiy  fenced."— A  com- 
plaint for  killing  stock  which  charges  that 
the  road  was  not  "  sufTiciently  fenced  "  is  a 
sufficient  allegation  of  noncompliance  with 
a  statute  requiring  it  >  be  "securely 
fenced."  Evansville  &'  T.  II.  R.  Co.  v. 
Tipton,  loi  Ind.  197. 

224.  "Suituble  bridges,"  as  used  in 
Mass.  St.  of  1871,  ch.  343,  ^  11,  providing 
(or  a  railroad  viaduct  in  the  city  of  Worces- 
ter, means  such  bridges  as,  in  the  judgment 
of  the  board  of  railroad  commissioners,  the 
safety  and  convenience  of  the  public  and  the 
interests  of  the  railroads  require.  Mayor, 
etc.,  of  Worcester  v.  Rai/r'ad  Coin'rs,  113 
Mass.  161. 

225.  "Surface  waters. "— Waters 
overflowing  the  banks  of  a  creek,  and 
spreading  over  the  adjacent  bottom  land, 
and  flowing  down  over  the  same,  are  "sur- 
face waters."  Abbott  v.  Kansas  City,  .St.  J. 
&^  C.  />'.  R.  Co.,  20  Am.  &*  Eng.  R.  Cas.  103, 
83  Mo.  271,  S3  Am.  Rep.  581. 

220.  Surplus  proceeds.  —  As  to  the 
meaning  o(  the  term  "surplus  proceeds," 
in  Mo.  Act  o(  1855,  §  18,  providing  that 
"after  the  Hannibal  and  St.  Joseph  rail- 
road shall  be  completed,  equipped,  and  in 
operation,  said  road  shall  be  required  to  pay 
into  the  treasury  of  the  state  the  surplus  pro- 
ceeds of  all  land  sales,  or  such  other  securi- 
ties as  may  be  provided  by  the  company  in 
a  deed  of  trust  or  otherwise,"  see  Hannibal 
(Sn-  St.  J.  R.  Co.  v.  Bartlett,  123  Mass.  15. 

227.  Survey. — A  statement  of  the  be- 
ginning of  a  road,  the  diflerent  stations  made 
at  the  time  of  the  survey,  and  the  course 
and  distance  between  the  stations  to  the 
termination,  is  a  "  survey  "  within  the  moan- 
ing of  a  railroad  charter  providing  that  it 
shall  be  lawful  for  the  company  to  take  ()os- 
session  of  the  lands  when  a  survey  of  the 
route  located  shall  have  been  filed  in  the 
office  of  the  secretary  of  state.  Attorney- 
General  V.  Ste'iiens,  i  N.  J.  Eg.  369. 

228.  "Tukins"  land  by  a  railroad  cor- 
poration consists  of  a  series  of  acts,  be- 
ginning with  the  entry  for  the  purpose  of 
location  and  terminating  in  the  act  of  pay- 
ment;  and  the  land  is  not  considered  "  taken  " 
so  as  to  divest  the  owner  o(  the  title  until 
this  last  act  is  performed.  Fox  v.  Western 
Vac.  R.  Co.,  31  Cal.  538. 

22».  Terminus— Termini.— "  Termi- 
nus" is  the  extreme  point  at  either  end  of  a 
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railway,  and  is  applied  also  to  the  build- 
ings for  offices,  etc.,  at  a  railway  extremity. 
iioycati  V.  Great  Western  A',  Co.,  25  Grant's 
Ch.  (U.  062. 

Tlie  expression  "at  the  termini,"  in  the 
proviso  of  the  first  section  of  ilic  Railroad 
Tax  Act  of  New  Jcisey,  approved  April  2, 
1873,  means  "  near  the  termini."  State 
{West  Jersey  R.  Co.,  Pros.)  v.  Receiver  of 
Taxes,  38  N.  J.  L,  299.  13  Am.  Ry.  Rep.  50. 

230.  "ToclianKcor  limit"  and  "to 
lessen  or  abridge  "  are  expressions  of  similar 
import.  J'ei^e  v.  Michij^an  C.  R.  Co.,  62 
AJich.  I,  28  N.   W.  Rep.  685. 

231.  "T<>  forward,"  as  used  in  a  con- 
tract of  carriage,  should  be  taken  as  signi- 
fying "to  carry  forward,"  not  "to  deliver  to 
others  for  carriage."  Fat  man  v.  Cincinnati, 
//.  6-  D.  R.  Co.,  2  Disney  iOltio)  248. 

232.  "Toll"  ordinarily  means  a  charge 
for  tlie  privilege  of  passing  over  a  road  or 
bridge,  but  it  may  be  used  in  the  sense  of 
fare,  or  compensation  for  being  carried. 
Pennsylvania  R,  Co.  v.  Sly,  65  Pa.  St.  205. 

"  Toll "  is  a  tribute  or  custom  paid  for 
passage,  not  for  carriage;  always  sometliing 
taken  for  a  liberty  or  privilege,  not  for  a 
service ;  and  such  is  the  common  under- 
standing of  tlie  world.  Nobody  supposes 
that  tolls  taken  by  a  turnpike  or  canal  com- 
pany include  charges  for  transportation,  or 
that  they  are  anything  more  than  ati  excise 
demanded  and  paid  for  the  privilege  of  using 
the  way.  Com.  v.  New  York,  P.  &*  O.  R. 
Co..  145  Pa.  St.  38.  22  Atl.  Rep.  212. 

A  railroad  company,  furnishing  its  own 
conveyances,  carrying  nothing  but  passen- 
gers, and  charging  a  certain  price  as  fare, 
cannot  be  considered  a  "toll"  collecting 
company.  State  { /crsey  City  &>  B.  P.  Co., 
Pros.)  V.  Haig/it,  30  A'.  J.  L.  447. 

233.  Town.  —  The  word  "  town,"  as 
used  in  Wis.  Constitution,  denotes  a  civil 
division  composed  of  contiguous  territory; 
and  under  the  power  granted  to  county 
boards  by  the  statute  "  to  set  off,  organize, 
vacate,  and  change  the  boundaries  of  the 
towns  in  their  respective  counties"  (Rev. 
St.  §  670,  subd.  I),  such  a  board  cannot 
make  a  valid  order  changing  the  boundaries 
of  ;i  town  so  that  it  shall  consist  of  two  sep- 
arate and  detached  tracts  of  land.  Chicago 
&^  N.  W.  R.  Co.  V.  Oconto,  50  Wis.  189.  6 
JV.  W.  Rep.  607. 

The  word  "town"  in  the  Railways 
Clauses  Consolidation  Act,  1845,  ^  11,  means 
the  space  on  which  the  dwelling-houses  are 


collected  so  near  to  each  other  that  they 
may  be  said  to  be  continuous.  This  defini- 
tion should  be  given  to  the  jury  on  the 
trial  of  an  issue  as  to  whether  a  railway  at 
a  particular  place  passed  through  a  town. 
Elliott  V.  South  Devon  R.  Co.,  5  Railw.  Cas. 
500,  2  K.v.  725,  17  /,.  /.  Ex.  262.—  Foi,- 
LOWKI)  IN  n  nrds  v.  Goldsmith,  40  L.  T.  328. 
An  open  pace  occupied  as  a  mere  acces- 
sory to  the  convenience  of  rlwellinghouses 
is  in  the  "  t(jwn  "  within  the  meaning  of 
that  word  as  used  in  the  above  statute. 
Elliott  V.  South  Devon  R,  Co.,  5  Railw.  Cas. 
500,  2  Jix.  725,  17  /..  J.  Ex.  262.  —  P\)i, 
LOWKU  IN  Deards  v.  Gordsmith,  40  L.  T.  328. 

234.  "Track."— The  track  of  a  railroad 
is  not  merely  the  rails  and  ties  upon  which 
cars  are  run,  but  it  is  the  "  road,  course, 
way,  "  and  includes  all  that  enters  into  and 
composes  the  r(jad,  the  course,  and  way. 
An  embankment  upon  which  the  rails  and 
ties  are  laid  is  a  part  of  the  whole  that 
makes  the  railroad  track.  Gates  v.  Chicago, 
St.  P.  &^  A'.  C.  R.  Co.,  50  Am.&^  Eng.  R. 
Cas.  164,  82  Iowa  518,  48  A',  ff.  Rep.  1040. 

235.  "  Trallic  arlHiiig:  and  termi- 
nating <>»  tlie  railway  "  means  traffic 
that  does  not  pass  over  any  other  railway. 
D Islington  Iron  Co.  v.  London  &*  jV.  W.  P. 
Co.,  6  Ry.  (St*  C.  T.  Cas.  1 08. 

230.  "  Transfer,"  as  employed  in  Iowa 
Code,  4?  1 3 10,  refers  to  the  act  of  removing 
freight,  passengers,  and  express  matter,  and 
is  intended  to  cover  the  removal  of  cars, 
with  their  burdens,  from  one  road  to  an- 
other, as  well  as  the  change  of  their  burdens 
from  the  cars  of  one  company  to  those  of 
another.  Council  Rluffs  v.  Kansas  City,  St. 
J.  &-  C.  B.  R.  Co.  45  hnua  338. 

237.  Trustee  of  an  express  trust.— 
One  who  is  described  in  a  contract  for  the 
carriage  of  goods  as  consignor,  consignee, 
and  sole  owner  may  sue  the  carrier  for  an 
o.'ercharge,  although  he  did  not  in  fact  pay 
it  and  was  not  the  owner.  He  is  "  trustee 
of  an  express  trust,"  within  the  statute. 
Waterman  v.  Chicago,  M.  <S~>  St.  P.  R.  Co., 
iS  Am.  &^  Eng.  R.  Cas.  486,  61  IVis.  464.  21 
iV.  IV.  Rep.  611.  — Quoting  Hooper  v.  Chi- 
cago &  n!  VV.  R.  Co.,  27  Wis.  91. 

2.38.  "Turnpike  road."— A  road  on 
which  persons  have  the  right  to  erect  bars 
for  the  purpose  of  taking  tolls.  Northam 
B.  cN-  A'.  Co.  v.  London  (S-  .S".  A'.  Co.,  6  M.  &• 
li\  428,  1  Raihv.  Cas.  665,  \Jur.  892. 

"  Turnpike  road  "  in  the  Railways  Clauses 
Consolidation  Act  (8  and  9  Vict.  c.  20,  §  50) 
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incuns  a  ruad  wliicli  is  repaired  by  lulls 
payaljlc  by  J»asseIl^■ers.  /ux',  v.  /un/  &^  If. 
1.  IK  C-  /.'.  y.  R.  Co.,  I  C.  /..  A'.  4'/).  2  /•:/. 
&•  111.  4^)6,  17  Jur.  I  iSi,  22  /,.  .^.  rj.  /;.  3S0. 

2:M>.  "  I'lti-a  vin's/'^-Thc  wcjnls  lil- 
tMiilly  iiu'aii  '■  beyond  the  powers  of,"  and 
;ir'-  iihiially  applied  to  corporations  and 
llii'ir  ollicers.  The  worrls  "  ultra  vires  "  and 
■■  illt^al  "  repre>enl  loiaily  dilfereiil  and  dis- 
liiK  t  ideas,  :\  contract  may  iiave  both 
these  defects,  but  il  may  have  one  without 
tiie  oilier.  Ih'.ssif!  v.  Mit/i/[i^an  S.  &^  A'.  /. 
A'.  (  ,'..  J  J  .\.    \  .  J5.S. 

ii44>.  riiljiwral.  -  The  words  "  uidaw- 
fnl  "  iind  "  wrcjii^-ful,"  as  pertiiining  to  ne^- 
li^cnce.  are  synonymous,  iind  therefore  a 
plaint  ill  who  a>.ks  to  j;o  to  the  jury  on  the 
(pustion  of  defindanl's  act  beinj;  wron^^ful 
(lo(.->  not  thereby  abandon  the  theory  of 
nej;li^<n(  e.  //V//v  v.  .S'/M;)',  31  X.  )'.  S.  A'. 
40,  9  .y.    )'.  .S///A  :,43- 

241.  '•  l'|MHi,"  as  used  ii\  a  c:ontract  of 
subscription  :  "  Provided  that  upon  such 
pavment  there  shall  be  delivered  to  nic  .1 
certificate  o(  stock,"  makes  covenants 
dependent.  A  tender  of  the  stock  is  a  pre- 
reciuisite  to  a  suit  for  the  subscription. 
Lourtri};ht  v.  Deeds,  37  hn<\i  503. 

242.  "  Usrs  aiul  imrposes,"  as  used 
in  the  Pa.  Lateral  Kailnnid  Acts,  are 
words  intended  to  cover  both  the  owner's 
present  and  his  future  needs.  Hays  v. 
Briii^iis,  3  Pittsh.  U'a.)  504. 

24;J.  "  Valiit',"  as  used  in  Minn.  Laws 
1857,  cli.  I,  i:  13,  providing  for  appraisal  of 
the  "  value  "  of  lands  taken  by  a  company 
for  right  of  way,  embraces  not  only  the 
value  of  the  strij)  of  land  taken,  as  an  iso* 
lated  parcel  of  land,  but  such  additional 
value  as  attaches  to  it  by  reason  of  its  con- 
nec  lion  with  adjacent  land  of  the  same 
owner.  Scott  v.  .SV.  ]\iul  &->  C.  A'.  Co.,  21 
Minn  322,  18  Am.  Ay.  AV/.  421.  —  Foi.l.ctw- 
iNd  Simmons  7'.  St.  I'aul  &  C.  \i.  Co.,  iS 
Minn.  184;  Grar.nis  v.  St.  Paul  &  C.  K.  Co., 
18  Minn.  194;  Colvill  v.  St.  Paul  \'  C.  R. 
Co.,  19  Minn.  283.— REVlKWK.n  in  Warren  v. 
First  Div.  St.  P"&  P.  K.  Co.,  21  Minn.  424. 

244.  "  Vi«'\v,"  as  used  in  Me.  Rev.  St. 
ch.  18,  ^  12,  providing  for  a  sheriff's  jury  to 
"  view  the  premises,"  means  more  than 
"look  at."  They  are  to  examine  the  land 
both  from  within  and  without  the  location 
of  the  railroad.  Wakefield  v.  Ijoston  &>  M, 
A\  Co.,  63  JA.  385. 


*See  also  Ultra  Virks. 


24*11.  "Vlllauu."— Minn,  Act  of  1868, 
"to  authorize  tlie  villjigc  of  Lake  City  to 
aid  in  the  coristruction  of  the  St.  Paul  and 
Chicag<j  r.iilway,"  is  not  rendered  inopera- 
tive by  the  inadvertent  use  of  the  word 
"  village  "  for  "  towi;  "  in  the  title.  State  e.v 
rel.  v.  Lake  City,  25  Minn.  404. 

24<J.  "Vis  major"  means  an  irresisti- 
ble force,  but  is  often  used  as  the  equivalent 
of  the  words  "  act  of  God."  Aie/iols  v. 
Marshland,  /..  A'.  10  E.v.  255, 

The  civil  law  as  In  force  in  Mexico  does 
lujt  hold  a  carrier  liable  where  the  subject 
of  the  hailmriit  is  taken  away  or  (lestr<jy<'d 
by  a  vis  inajor,  and  robbery  is  so  consid- 
ered when  peii)e'r,iled  by  an  irrcsistilde 
forci  .     Cant II  \.  Hennett,  39  7'r.r.   t,o>,. 

Hut  robbery  does  not  ri'leasetlie  carrier 
under  the  iMiglish  comiiHui  law.  Lord 
Maiislield  says  that  "  if  an  armcfl  force  cunu; 
to  rub  the  carrier  of  the  goofls,  he  is  liable," 
/■'or-.LUtrd  v.  J'it/ard.  i    '/',  A'.  27. 

The  strict  inle  of  the  common  law  thai 
makes  the  <:arriei  liable  in  many  cases  for 
loss  occurriiii;  through  irresistible  force  ap- 
plies only  where  there  is  an  actual  loss,  and 
not  where  damages  are  claimed  for  a  mere 
delay  In  carrying.  An  irresistible  force, 
such  as  a  mob,  will' excuse  a  carrier  for  a  de- 
lay. IJiias  V.  Kansas  City,  Ft,  S.  &'  (i.  A'. 
C'd;.,  35  Am.  &^  Kn^^.  R.  Las.  572,  81  (]a.  792.  7 
S.  E.  Rep.  629,  Pittsburgh,  Ft.  U '.  (S-  C.  R.  Co. 
V.  Ilazen,  84  ///,  36.  Pittsburi^h,  C.  &^  St.  /.. 
R.  Co.  V.  IforioiceA',  65  Ind.  188.  Lake  Shore 
&'  J/.  >'.  A".  Co.  V.  Bennett,  6  Am.  &<>  L'nf^.  R. 
Cas.  391,  89  Lnd,  457.  Gcisiner  v.  L.ake 
Shore  &•  M.  S.  R.  Co..  102  X.  )'.  563.  Culf. 
C.  &>  S.  F.  R.  Co.  V.  Zt7v',  42  Am.  &•  Ljii;. 
P.  Cas.  439,  76  Te.r.  337.  13  .V.  W.  Rep.  igt. 
8  Z.  A".  A.  333  ;  reversini^  40  Am.  &^  Eng. 
R.  Cas.  115,  12  .S".   IV.  A'ep.  677, 

247.  "Wafft's,"  as  used  in  Ala.  Kx- 
emption  Act  of  1868  in  reference  to  "  wages 
of  laborers  and  employes,"  does  not  incliiflc 
the  salary  <jf  the  president  of  a  railroad. 
South  &^  X.  ..lla.  R.  Co.  v,  Falkner,  49 
Ala.  1 1  5. 

248.  "  Wat«>r«'Oiirso."— A  stream  of 
water  usually  flowing  in  a  d»!finltc  channel, 
having  a  bed  or  side  or  banks,  and  usu- 
ally discharging  Itself  into  some  other 
stream  or  bony  of  water.  St.  Louis,  I.  J/ 
&-  S.  R.  Co.  V.  Schneider.  30  Mo.  App.  620. 
—  OnvnNG  Luther  v.  WInnisimniet  Co.,  9 
Cusli.  (Mass.)  171. 

240.  "Wlill*^"  means"duringthetinie 
iha'."  ;i!id  seems  iiecessarilv  t<i  imply  some 
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«Ie  '  continuance.     Chicago  &*  A.  i\. 

Co  </ier,  141  ///.  614.  31  X.  K.  Kip.  406; 

,i//iri///)li;  3«   ///.  ///■/'.  33. 

i»."»<».  "WMfiil  Injury"  is  tliat  whicii 
(loivs  fioin  an  injuri(jus  act  piir|nisc'ly  cotn- 
niillcil  Willi  tlic  intent  to  coininit  inniry. 
Citi::>iis'  S/.  A*.  Ci>.  V.  Wilhuh.  58  .•/;//.  i!^ 
/.//;,'.  A*.  Civ.  4«5.  '34  /""'•  S^j.  33  ^V.  E. 
h'l-fi.  0-7. 

li."»1.  "  Wlll'iilly,"  as  nsofi  in  Iowa  Act 
(if  iiS()j,  ch,  i()y.  ,i  2.  imposing  on  railroads  a 
Dc'M.'iltv  for  williiiry  nu^lcctinj;  to  post  up  a 
sclii'dnle  of  tixcd  fates,  means  dcsij,'ncdly, 
a^  ;);)posed  lo  inadvertently,  and  does  not 
imply  nialici!  I'ullci  v.  Chii\ii:,o  &*  X.  W. 
/:.  Co..  31  At.'.j  r.S;,  I  .hi/.  A'y.  A;y>.  383. 

'^.','2.  "Wllliil  iM'«U«»t"  is  a  reckless 
iinll  '  reiice  lo  the  safety  of  luiman  life,  or 
ai  ition.il  failure  to  perf(jrin  a  manilest 

d  lie  public.      I'ilbin  \.  Chrsii/uakc  i'-r' 

O.  A.  i-(V,  91  A/.  444,  16  .V,    W.  I\,'p.  tj2. 

2r».*J.  "  Widioiitaiiy  ii«'}{ii«eii<<'."— 
Where  a  statute  provides  that  a  company 
must  pay  dania<j;es  foi'  injuries  by  fire,  "un- 
less said  company  can  prove  *  *  *  that 
the  injury  complained  of  has  been  commit- 
ted without  any  negligence"  on  its  part, 
the  words  "  without  any  negligence  "  must 
be  construed  to  mean  "  without  any  negli- 
gence occasioned  by  the  want  of  reasonable 
care."  lUiltimore  &•  S.  K.  Co.  v.  IVoodruff, 
4  Mii.  242. 

"  Without  negligence,"  as  used  in  such 
statute,  means  the  exercise  of  reasonable 
care  and  diligence  on  the  pan  of  the  com- 
pany to  avoid,  as  far  as  practicable,  injury  to 
pi  operty  along  the  line  of  its  road  ;  that  is  to 
say,  by  having  its  engines  properly  con- 
structed and  in  good  condition  and  placed 
in  cliiirge  of  skilful  and  prudent  persons 
:ind  niatv'.ged  by  such  persons  in  a  skilful  and 
:irudiMU  manner.  Jid/fiiiioii-  &*  ().  A'.  Co.  v. 
:''/'/>/,-j',  39  J/</.  251,  II  ,//;/.  Ay.  Rep.  269. 


WORKING  AGREEMENTS. 

Power  to  make,  and  their  effect  under  Eng- 
lish statutes,  see  Lk.vsks,  etc.,  15JW- 
142. 


WORKSHOPS. 

Taking  land  for,  when  for  a  public  use,  see 
Eminent  Uo.main,  187. 


WOUNDS. 

Exhibition  of,  to  the  jury,  see  Evidbnck,  41 ; 
Tkiai.,  44. 


WRECKING. 

Trains,  prosecution  for,  see  Criminal  Law, 

4:t. 


WRECKS. 
Caused  by  embankments  giving  way  to  a 

flood,  •«•'•  I'lMllANKMKNI'S,  ((. 

Risks  assumed    from  dangers  incident  to 
clearing  away,   see  Emi'I.oy£s,   Injuries 

Transfer  of  passengers  beyoml  place  of,  see 

CakKIADJ-.  ol'    I'A.SSKNliKKS,    li{U. 


WRITING. 

Necessity  of,   to  validity  of  contract,   see 

Co.NlRACTS,    lit. 

subscription,    see     Suhscrip- 

rio.Ns  10  Stock,  2. 
Requirement    that    instructions    be  in,  see 

Triai.,  i;i4. 


WRIT  OF  ERROR. 

To  judgment  in   attachment,   see    Attaok- 

MK.NT,  KTC,   70. 


WRITS. 

See  Attachment,  etc.  ;  E.xecution  ;  Manda- 
mus ;  Proiiiiuiion. 


WRITTEN  CONTRACTS. 

Admissibility  and  effect  of,  as  evidence,  see 
EVIDKNCE,  i2o4. 


WRITTEN  INSTRUMENTS. 

Construction  of,  a  question  of  law,  see 
Tkiai.,  J)7. 

Copies  of,  as  secondary  evidence,  see  Evi- 
dence, 153. 


WYOMING. 

Assessment  and  levy  of  taxes  in,  see  Taxa- 
tion, 285* 
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YARDMASTER. 

As  fellow- servant  of  car  inspector,  see  Fel- 
low-servants, 232. 

with  other  employes,  see  Fellow- 
servants,  447. 

Authority  of,  to  employ  physician,  see  Medi- 
cal Services,  13. 


YARDS. 

Duty  to  look  out  for  trespassers  in,  see  Tres- 

passkrs.  Injuries  to,  47. 
Effect  of  notice  of  defects  in,  see  Employes, 

Injuries  to,  220. 
Injuries  to  animals  in,  see  Animals,  Injuries 

TO,  202. 
'    —  children    while    trespassing    in,    see 

Children,  Injuries  to,  41. 
employes    in,   liability   of  companies 

jointly  using,  see  Employes,  Injuries  to, 

407. 


Negligence  in  allowing  cars  to  move  unat- 
tended  in,  a  question  for  jury,  see  Em- 
ployes. Injuries  to,  UOtt. 

Of  railway,  laying  out  streets  and  highways 
across,  see  Ckossinu  of  Streets  and 
Highways,  54. 

Right  of  one  company  to  cross  yards  of  an- 
other, see  Crossing  ok  Railroads,  18. 

Who  deemed  trespassers  in,  see  Trespassers, 
Injuries  to,  O. 


YARD  SWITCHMAN. 

As  fellow-servant  of  engineer,  see  Fellow- 
servants,  302. 


YEAR. 


Contracts  not  to  be  performed  within— stat- 
ute of  frauds,  see  Contracts,  18. 
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Rep.  711),  Dam.,  12;  Inj.  to  Cars  by  Cat- 
tle, I. 
Annapolis  &  E.  R.  Co.  7'.  Baltimore  F.  Ins. 

Co.  (^2  Md.  :\7),  Fire  Ins.,  5. 
Annapolis   &   E.    R.   Co.  7'.   Gantt   (39   Md. 

115,  II  Am.   Ry.    Rep.  210),  Fires,  80,  82, 
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Annas  v.   Milwaukee  &  N.   R.  Cf).  (27  Am. 

&  Kng.  R.  Cas.  102,  67  Wis.  46,  30  N.  W. 
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Death,  etc,  -'86.  429:  Negl.,  74;  Passes.  ^^•, 
.Anne  Arundel  County  Com'rs  t'.  .\nnapoIis 

&  E.  R.  R.  Co.  (47  .Md.  502,  18  Am.  Ry. 

R<"P-  359)<  Tax,    17s,   186. 
Anniston  &  A.  R.  Co.  t.  Lcdbetter  (02  Ala. 

.j-'f),  9  So.   Rep.  73).  Car.  of  M..  341:   PI., 

'.'5. 
Anniston  8:  C    R,  Co.  r'.  Tacksonville.  G.  & 

A.    R.   Co.   (82  Al.n.  207.  :?  So.   Rep.  710), 

Em.  Dom.,  103,  105,  114,  281. 


Anson  v.  Somerset  R.  Co.   (85  Me.  79,  26 

Atl.  Rep.  996),  Mort.,  131. 
Anspacli  t'.   Mahoney  &   B.   M.    R.  Co.   ^5 

Pliila.  (Pa.)  491),  Location,  etc.,  i. 
Answers  to  Questions  by  Governor  (37  Mo. 

129),  Sales  of  Rds.,  10.         • 
Answers  to  Questions  by  Governor  (37  Mo. 

1,19),  Stat..  13. 
Answers  to  Questions  of  Governor  (49  Mo. 

216),  State  Aid.,  26. 
Antelope  County  v.   Chicago,    B.    &  Q.    R. 

Co.  (4  McCrary  (U.  S.)  46,  16  Fed.  Reii. 

295),  Fed.  Cts.,  10. 
Anthony  v.  Jasper  County  (loi  U.  S.  693), 

Mun.  Aid,  313,  314.  355. 
Anthony  v.  Jasper  County  (4  Dill.  (U.  S.) 

1,16),  Mun.  Aid,  357. 
Anthony  v.  Louisville  &  N.  R.  Co.  {27  Fed. 
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Anthony  v.  St.   Louis,  I.  M.   &  S.   R.  Co. 
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Co.  (50  Md.  452),  Tax,  94. 
Appeal  Tax  Court  v.  Western   Md.   R.   Co. 

(50  Md.  274),  Tax,  87,  132,  264. 
Appel  V.  Buffalo,   N.   Y.  &  P.   R.  Co.   (iii 

N.  Y.  550,    19  N.  E.  Rep.  93.  20  N.  Y.  S. 

R.  90;  reversing  40  Hun,  632,  2  N.  Y.  S. 
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Appleby,   In  re  (26  Hun   (N.   Y.)  427),  St. 

Rys.,  .302. 
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Eng.  R.  Cas.  65,  54  .Minn.   169,  55  N.  W. 

Rep.  1 1 17),  Eject.  Pass..  27;  St.  Rys..  526. 
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443).  Sts.  &  IL.  28. 
Appkgate  7'.   Burlington   &   S.   W.   R.    Co. 

(41  Iowa,  214),  Evid.,  178. 
Appleg.ite   V.    Ernst    (3    Bush    (Ky.)    648), 

Mun.  Aid,  414:  Tax.  12. 
Apsey  V.  Detroit.  L.  &  N.  R.  Co.  (83  Mich. 
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Arbucklc  v.  Illinois  Midland  R.  Co.  (8i  III. 

429),  Consol.,  42;  Lii-ns,  18. 
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Archibald  ?'.  Queen  (2  Can  Exch.  374),  Car. 
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Areson  v.  Long  Island  R.  Co.  (10  N.  Y.  S. 

R-  33'.  45  Hii"  592),  Dei.th,  etc.,  239. 
Arkansas  &  L.  R.  Co.  v.  Smith  (42  Am.  & 

Eng.  R.  Cas.  348,  53  Ark.  27s.  i3  S.  W. 

Rep.  929),   Charges,  48.  63. 
Arkansas   C.    R.    Co.    v.    McKay    (30   Ark. 

682),  Liens,  40. 
Arkansas  Midland  R.  Co.  v.  Berry  (44  Ark. 

17),  Tax.,   is8. 
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Ark.  517.  13  S.  W.  Rep.  280),  Car.  of  P., 
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Arkansas    Midland    R.    Co.   7<.   Whitley    (49 

Am.  &  Eng.   R.  Cas.  587,  54  Ark.   199,  15 

S.  W.  Rep.  465).  Cat.  Gds.,  5- 
Armant  v.  New  Orleas  &  C.  R.  Co.  (41  La. 

Ann.   1020,  7  So.   Rep.  35),   Lim.  of  Ac, 

18;  Rcorg.,  4. 
Armentrout  ?'.  St.  Louis,  K.  C.  &  N.  R.  Co. 

(i  Mo.  App.  158),  Car.  of  M.,  105,  483. 
Arnifield  v.   Solon    (19  N.   Y.   Supp.  44,  45 

N.  Y.  S.  R.  <X)S.  64  Hun  633,  mem.;  modi- 
fied in  136  N.  Y.  663,  49  N.  Y.  S.  R.  848, 

32  N.  E.  Rep.  1063),  Mun.  Aid.,  307. 
Armil  v.  Chicago,  B.  &  Q.  R.  Co.  (28  Am. 

&  Eng.   R.  Cas.  467,  70  Iowa   130.  30  N. 

W.  Rep.  42),  Death,  etc.,  224;  Evid.,  175, 

207. 
Armington    v.    Barnet    (15    Vt.    745),    Em. 

Dom.,  loi. 
Armistead    v.    North    Staflfordsliire    R.    Co. 

dS  Jur.  944.  16  Q.  B.  526,  20  L.  J.  Q.  B. 

249),   Em.    Dom.,    1095,   iioo,    1140,   1204, 

1206. 
Armistead  L.  Co.  v.  Louisville,  N.  O.  &  T. 


K.   Co.    (Miss.)   (II    So.    Rep,   472\   App., 

115. 
Armitagc  v.  Grand  Junction  R.  Co.  (6  D.  P. 

C.  34".  3  M.  &  W.  244.  I   H.  &  H.  26). 

PI.,  51. 
Armour  v.  Michigan  C.   R.  Co.   (65  N.   Y. 

Ill,   22  Am.    Rep.  603;   reversing  3  J.    & 

S.  563).  Agency,  67;   Bills  of  L..   15,   121. 

128. 
Armstrong  f.  Chicago.  M.  &  St.  P.  R.  Co. 

(45  .\li.in.  85,  47  N.  \V.  Rep.  459),  Car.  of 

M..  (x)j;  Evid.,  19;  VVitn.,  133. 
Armstrong  v.  Chicago.  M.  &  St.  P.  R.  Co. 

(53  Minn.  183,  54  N.  W.  Rep.  1059),  Car. 

of  L.  S.,  81. 
Armstrong  ;•.   Danahy   (75  Hun  405,  27  \'. 

Y.  Supp.  (K),  so  N.  Y.  S.  R.  743),  Subscr.. 

46,  172. 
Armstrong  j'.   Fargo  (8  Ilun  (N.   Y.)   175), 

Witn..  i8«. 
Armstrong  v.  Grand  Trunk  R.  Co.  (18  New 

Brun.  445),  Car.  of  M.,  373,  453;  Lim.  of 

Liab.,   14. 
Armstrong  v.  Karshncr  (44  Am.  &  Eng.  R. 

Cas.  238.  47  Ohio  St.  276,  24  N.  E.  Rep. 

8<)7),  Sub.'icr.,  IIS.  123.  129,  145,  210,  212. 
Armstrong  v.  Lancashire  &  Y.   R.  Co.   (33 

L.  T.  228.  L.  R.  10  i:x.  47.  44  L.  J.  Ex. 

89,  23  W.  R.  295).  Employes,  Inj.  to,  337; 

Imp.  Neg.,  I. 
Armstrong  v.  Missouri  Pac.  R.  Co.  (17  Mo. 

App.  403).  Car.  of  L.  S..  151,  is6. 
Armstrong  v.  New  York  C.  &  H.  R.  R.  Co. 

(66  Barb.   (N.  Y.)  437;  affirmed  in  64  N. 

Y.  63s,  mem.),  Car.  of  P.,  281,  425;  Negl., 

61. 
Armstrong  v.  Oregon  S.  L.  &  U.  N.  R.  Co. 

(8  Utah  420,  32  Pac.  Rep.  693),  Fel.  Serv., 

US.  3,16. 
Armstrong  v.   Pennsylvania  R.   Co.    (38  N. 

J.  L.  I,  13  Am.  Ry.  Rep.  9),  Lit.  Vir.,  14. 
Armstrong  v.  Portage,  W.  &  N.  VV.  R.  Co. 

(i  Man.  344),  l-'mploycs,  i. 
Armstrr)ng  f.  Taylor  County  Court  (15  W. 

Va.  190),  Proliib.,  2. 
Armstrong  County  v.    Brinton   (47   Pa.    St. 

367),  Mun.  Aid,  356.  :;,r)4,  390. 
Arniswonh  7:  South  Eastern  R.  Co.  (11  Jur. 

758),  I)e;ith,  etc..  42.  37X 
Arnisworthy  v.  MissoL.i  River,  Ft.  S.  &  G. 

R.  Co.  (s  Dill.  (U.  S.)  491),  Pub.  Lds.,  10. 
Arnell  v.  London  &  N.  W.  R.  Co.  (12  C.  B. 

697),  Tax.,  380. 
Arnold  7'.    Delaware  &   H.   Canal   Co.   (12s 

N.  Y.  15.  2S  N.  E.  Rep.  io()4,  .34  N.  Y.  S. 

R.  372:  affirming  16  N.  Y.  S.  R.  310.  i  N. 

V.  Sunp.  409),  Employes,  Inj.  to.  28(>. 
Arnold  t.  Delaware  &  H.  Canal  Co.  (6  N. 

Y.  S.  R.  368),  Employes,  Inj.  to,  96,  145. 

397- 
Arnold  v.  Furr.ess  R.  Co.   (22  W.   R.  613), 

Injunc,  24. 
Arnold  v.  Georgia  R.  &  B.  Co.  (50  Ga.  304), 

Charges,  26;  Paym.,  5;  Trial,  7. 
Arnold  v.  Hudson  River  R.  Co.   (49  B.'irb. 

(N.   Y.)   108;   reversed  in  55   N.   Y.  661, 

mem.),  Em.  Dom.,  143.  173,  415- 
Arnold  v.  Illinois  C.  R.  Co.  (83  III.  273), 

Car.  of  P..  332,  336;  Lim.  of  Liab.,  29; 

Tickets  &  F.,  26. 
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Arnold  v.  Jones  (26  Tex.  j.15),  Bills  of  L., 

40;  Car.  of  M.,  12;  Words  &  I'll.,  7. 
Arnold  v.  Middletown  (41  Conn.  Jo()),  Tax., 

112. 
Arnold  v.  Pennsylvania  K.  Co.   (28  .'\ni.  & 

Kng.  R.  Cas.  189,  115  Pa.  St.  1.15.  «  All. 

Kcp.  213),  Tresp.,  Inj.  to,  12. 
Arnold  v.   Kivcr   K.   Con^tr.    Jo.    (.55   Iowa 

09,  5  Am.  Ky.  Rep.  189),  Constr.  Rys.,  27. 
Arnold  v.  Rock  River  V.  U.  R.  Co.  (5  Uner 

(N.  Y.)  207),  Bill.s  &  N.,  2. 
Arnold  V.  Shade  (j  Pliila.  (Pa.)  82).  Car.  of 

M.,  S^'3. 
Arnot  V.  Eric  R.  Co.  (67  N.  Y.  315.  15  Am. 

Ry.    Rep.     I3j;    aflirminK    5    linn    608), 

Guar.,  13. 
Arnott  V.  Kan.sas  Pac.  R.  Co.  (19  Kan.  95, 

14  Am.  Ry.  Rep.  246),  Sale.s,  2. 
Aroma  v.  State  Auditor  (15  Fed.  Rep.  843), 

Mun.  Aid,  .uo. 
Aron  V.  Manhattan  R.  Co.  (26  Fed.   Rep. 

314;  afiirmed  in  132  U.  S.  84,  lo  Sup.  Ct. 

Rep.  24).  Pat.  for  Inv.,  3,  31. 
Aronson  i.  Ckvcland  &  P.  R.  Co.  (70  Pa. 

St.  68),  Car.  of  M.,  x^. 
Arrington  v.    Savannah   &   VV.    R.    Co.    (95 

Ala.   434,   II    So.    Rep.    7),   Branch   &    L. 

Roads,  8;  Constr.  Rys.,  106. 
Arrington  v.  Wilmington  &  W.   R.  Co.   (6 

Jones  (N.  Car.)  68),  Car.  of  M..  j8H. 
Arrowsmith  i'.   Nashville  Si   D.    R.   Co.    (^y 

Fed.  Rep.  165).  C.ir.  of  Mails,  18;  Car.  of 

P.,  54.  S2.S;  U  ises,  40. 
Arthur  v.  Chicago,  R.  I.  &  P.   R.  Co.   (16 

Am.  &  F-ng.  R.  Cas.  283,  61  Iowa  O48,  17 

N.  W.  Rep.  24),  Fires,  .3.W;  Wanli.,  «. 
Arthur  t'.  Commercial  &  R.  Bank  (17  Miss. 

394).  Assign.,  15;  Assign,  for  Crcd.,  3.  4, 

Exec,  3,  5;  Franch.,  4;  Fraud.  C'onv..  1. 
Arthur  V.  St.  Paul  &  D.  R.  Co.  (32  Am.  & 

Eng.  R.  Cas.  449,  38  Minn.  ().s,  35   N'.  W. 

Re      7t8),    Car.    of    M.,    88,    255,    341; 

Ch.  73- 

Artnian  :■.  Kansas  C.  R.  Co.  {jj  Kan.  296), 

Fright.  Teams,  5. 
Artusy  7'      'issouri  Pac.  R.  Co.  (37  .Am.  & 

Eng.   I        as.  288,  73  Tex.   191,   11   S.   W. 

Rep.  I77>,  Death,  etc.,  253;  Tresp.,  Inj.  to, 

70,  107. 
Artz  V.  Chicago,  R.  I.  &  P.  R.  Co.  (34  Iowa 

iS3>  S  Am.  Ry.  Rep.  469),  Cross.,  Inj.  at, 

92,  307.  141,  321. 
Artz  T'.  Chicago,  R.  I.  .     P.  R.  Co.  (38  Iowa 

293),  Comp.  Ncg.    27;  Contril).  Ncg..  n. 
Artz  V.  Chicago,  R.  I.  &  P.  R.  Co.  (44  Iowa 

284),  Cross.,  Inj.  at,  307;  Ncgl.,  30;  Witn., 

34. 
Asbach  v.  Chicago,  B.  &  Q.  R.  Co.  (74  Iowa 

248,  37   N.    W.    Ri        182),   Animals,    136, 
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Asbach  v.  Chicago,  B.  &  Q.  R.  Co.  (Iowa) 

(S3  N.  W.  Rep.  go).  Animals,  43';. 
Ascher  v.  Grand  Trunk  R.  Co.  (36  U.  C.  Q. 

B.  609),  Car.  of  M.,  494. 
Ash  V.  Baltimore  &  O.  R.  Co.  (44  Am.  & 

Eng.  R.  Cas.  676,  72  Md.  144,  19  Atl.  Rep. 
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Ash  V.  Wilmington  &  N.  R.  Co.   (148  Pa. 
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.\pp.  21JO),  Car.  of  P.,  458;  St.  Rys.,  410, 
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Mo.  116,  I  S.  W  .Rep.  123),  .Animals,  4O3. 
Asluville    St.    R.    Co.    V.    Aslieville    (lo<)    N. 
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Burlington  &  M.  R.  R.  Co.  v.  Abink  (10  Am. 

&  Eng.  R.  Cas.  686.  14  Neb.  95,  15  N.  W. 

Rep.  317),  Land  Grants,  98. 
Burlington  &  .M.  R.  R.  Co.  v.  Arms  (16  Am. 

&  Eng.  R.  Cas.  272,  15  Neb.  69,  17  N.  W. 

Rep.  351),  Car.  of  M.,  227. 
Burlington   &   M.    R.   R.   Co.   v.   Beebe  (14 

Neb.  463,  16  N.  W.  Rep.  747),  Fires,  243; 

Witn.,  121. 
Burlington  &  M.  R.  R.  Co.  v.  Boestler  (15 

Iowa  555),  Subscr.,  213. 
Burlington  &  M.  R.  R.  Co.  v.  Brinkman  (11 

Am.  &  Eng.  R.  Cas.  438,  14  Neb.  70,  15 

N.  W.  Rep.  197),  Animals,  158. 
Burlington   &   iM.    R.    R.     Co.    v.     Buflfalo 

County  (14  Neb.  51),  14  N.  W.  Rep.  539), 

Tax.,  340. 
Burlington  &  M.  R.  R.  Co.  v.  Chicago  Lum- 
ber Co.  (15  Neb.  390,  19  N.  W.  Rep.  451), 

Charges,  26,  65,  67. 
Burlington  &  M.  R.  R.  Co.  v.  Clay  County 

(13  Neb.  367,  13  N.  W.  Rep.  628),  Mun. 

Aid,  419;  Tax.,  351. 
Burlington   &   M.    R.   Co.  v.   Crockett   (17 

Neb.  570,  24  N.  W.  Rep.  219),  Death,  etc., 

129. 
Burlington  &  M.  R.  R.  Co.  v.  Crockett  (24 

Am.  &  Eng.  R.  Cas.  390.  19  Neb.  138,  26 

N.  W.  Rep.  921),  Fel.  Serv.,  86,  258,  263. 
Burlington  &  M.  R.  R.  Co.  v.  Dobson  (17 

Neb.  450.  23  N.  W.  Rep.  353),  Ejectm.,  35; 

Em.  Dom.,  829. 
Burlington  &  M.   R.  R.  Co.  v.  Franzen  (15 

Am.   &  Eng.   R.  Cas.  530,   15  Neb.  365), 

Animals,  126. 
Burlington   &   M.    R.   R.    Co.   v.    Fremont 
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County  (9  Wall.  (U.  S.)  89).  Land  Grants, 

128. 

R.  R.  Co.  V.   Mayne  (tg 
,   117. 

R.  R.  Co.  V.  Kooncc  (34 
W.  kc'p.  1033),  Cross.,  St. 


K.  K.  Co.  V.  LaiicasttT 
2<J3),  Tax.,  .17.  75.  ^7'- 

li.  R.  Co.  I'.  Lancaster 
(7  Neb.  33),  Side  Tr,  t; 


R.   Co.  V. 
Nth.  324, 

R.   Co.  V. 
Neb.   25 1, 


Lancaster 
II    N.   W. 

Lancaster 
18   N.   W. 


Burlington  &  \L 

Iowa  137).  lax 
BurliiiKton  &  M. 

Nel).  479.  S«  N. 

&  H.  o. 
BurliuKton  &   M 

County  (4  Neb. 
HurliiiKton   &    .\1. 

County  Com'rs 

Tax..  271. 
BurlinKton  &.   M.    R. 

County   Com'rs  (12 

Rep.  33^).  Tax.,  271. 
Burlington  &.   M.    K. 

County   Coiu'r.s  (15 

Rep.  71),  Tax.,  70,  271. 
Bur!in^!ton  &  .\I.   R.   R.  C<>.  7'.  Lawson  (10 

Am.  ik  V.nn.  \i.  Cas.  Oss.  58  Iowa  145,  12 

N.  W.  Rep.  2_'i;),  Land  Grants,  8,  98. 
BurlinKton  &  .\I.  R.  R.  Co.  v.  Otoe  County 

(I  Dill.  (U.  S.)  338),  Mun.  Aid,  39i- 
BurlinKton  &  M.   R.  R.  Co.  t'.   Penney  (38 

Iowa  255),  Contr.,  9. 
Burlington  &   M.   R.   R.  Co.  v.   Reinhackle 

(14  Am.  &  F.nK.  R.  Cas.  169.  IS  Neb.  279, 

18  N.  W.  Rep.  Tk),  48  Am.  Rep.  342),  Em. 

Dom.,  450;  Sts.  &  H..  250. 
BurlinKton  &  M.  R.  R.  Co.  v.  Rose  (i  Am. 

&  ICuK.  R.  Cas.  253,  II   Neb.  177,  8  N.  E. 

Rc'l>.  4.13).  Car.  of  P.,  81 ;  Eject.  Pass.,  2. 
Burlington  &  M.  R.  R.  Co.  i:  Saline  County 

Com'rs  (7  Am.    &   Eng.    R.   Cas.   347,    12 

Neb.  396,  II  N.  W.   Rep.  854),  Tax..  271, 

3.S.S. 
BurlinKton   &   M.    R.    R.   Co. 
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BurlinKt<m   &   M.    R.    R.   Co. 

County  (16  Neb.  123,  19  N. 

Mun.  Aid,  419. 
BurlinKton    &   M.    R.   R.   Co. 

County  (17  Neb.  318,  22  N.  W.  Rep.  560) 

Mun.  Aid,  70. 
BurlinKton   &.   M.    R.   R.   Co.    7: 

County  Com'rs  (9  Neb.  507.  4  N 
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Burlington  &  M.  R.  R.  Co.  7'.  Scbluntz  (14 
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County  Com'rs  (10  Neb.  211.  4  N.  W.  Rep. 
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(22  Am.  &  Eng.  R.  Cas.  565,  18  Neb.  369). 

Animals.  73,  77.  '^ik>. 
Burlington  &  M.  R.  R.  Co.  7 

Iowa  20.3),  Em.  Dom..  9,38. 
Burlington  &  M.  R.  R.  Co.  7: 

Iowa  112).  Tax..  79.  i6g. 

R.    R.    Co.   V.   Spare  (24 


V.    Sater    (i 


J'. 
VV. 


Saunders 
Rep.  698), 


7'.    Saunders 


Saunders 
VV.  Rep. 


.  Sinnainon  (9 
Spearman  (12 


& 
38 


M. 

N. 


Burlmgton 
Neb.  125. 

775- 
Burlington   &  M. 
(16  Am.  &  Eng 


VV.  Rep.  35).  Em.  Dom., 


R.  R.   Co.  7'.  Thompsoii 
R.  Cas.  480,  31  Kan.  180. 
47  Am.  Rep.  497.  i  Far.  Rep.  622).  Attach., 
12,  34. 
Burlington  &  M.  R.  R.  Co.  7'.  United  States 

(18  Ct.  of  CI.  618),  Land  Grant  Rds..  7. 
Burlington  &  M.  R.  Co.  v.  Wallace  (28  Neb. 


179,  44  N.  VV.  Rep.  223),  Evid.,  170;  Trial, 

109;  Witn.,  82. 
Burlington  &  M.  R.  R.  Cn.  7>.  Webb  (22  Am. 

&   Eng.    R.   Cas.   fM7,    18   Neb.   215),   Ani- 
mals, 152,  386. 
Burlington   &   M.    R.    R.   C.  7'.   Wendt   fi2 

Neb.  76,  10  N.  VV.  Rej).  456),  Animals,  448, 

573:  Trial,  64. 
Burlington  &  M.  R.   R.  Co.  7:  Westovcr  (4 

Neb.  2()8).  Fires,  19,  20,  21,  66,  84,  112,  289, 

3ifi.  3J8. 
Burlingt(;n   &  M.   R.   R.    Co.    v.    VVI.ite  (5 

Iowa  408),  Subscr.,   122. 
Burlington   &  M.   R.   R.  Co.  7:   White   (28 

Neb.  166.  44  N.  W.  Rep.  95),  Em.  Dom., 

767;  Witn.,  118,  123. 
Burlington  &  M.  R.  R.  Co.  v.  York  County 

Com'rs  (7  Neb.  487).  Tax.,  .344.  351- 
Burlington   &  S.  VV.   R.  Co.  ?'.   Putnam,   S. 

&  L.  Counties  (5  Dill  (U.   S.)  289).  Tax., 

155- 
Burlington,  C.  R.   &  M.  R.   Co.  v.   Benton 

County  (.56  Iowa  89,  8  N.   W.   Rep.  707X 

Estop.,  4. 
Burlington,  C.  R.   &  M.  R.   Co.  :■.    Palmer 

(42  Iowa  222),  Subscr..  218. 
Burlington,  C.  R.   &  -Vl.  R.  Co.  z:  Stewart 

(,Vj  Iowa  2()7,  20  Am.  Ry.  Rej).  89),   Mun. 

Aid,  i6i,  412. 
Burlington,  C.  R.  &  M.  R.  Co.  7'.  Vcrry  (48 

Iowa  4S8),  Mort..  96. 
Burlington,  C,  R.  &  M.  R.  Co.  v.  Whitney 

(43  Iowa  II.?),  Contr..  71. 
Burlington.  C.  R.   &  N.  R.  Co,  r.   Dey  (45 

Am.  &  E.ng.  R.  Cas.  .301.  82  Iowa  312.  48 

N.  W.  Rep.  08),  Charges,  62:  Costs.  5;  Int. 

Com..  10:  Ry.  Com'rs.  i,  27,  34. 
BurlinKton.  C.  R.  &  N.  R.  Co.  7'.  Dunn  (122 

U.  S.  5'3.  7  Sup.  Ct.  Rep.  1262).  Fed.  Cts., 

24. 
Burlington,  C.   R.    &   N.   R.    Co.  :■.    North- 
western   Fuel    Co.    (31    Fed.    Rep.    652), 

Contr..  64:  Discrim..   13. 
Burlington.  K.  &  S.  VV.  R.   Co.  ?■.  Billings 

(.38  Kan.  243,  16  Pac.  Rep.  473).  I'-m.  Dom.. 

903. 
Burlington.  K.  &  S.  W.  R.  Co.  v.  Johnson 

O3  .'\m.  &  Eng.  R.  Cas.  215.  .38  Kan.  142, 

16  Pac.  Rep.  I2t).  Ilonicst..  2:  Pub.  Lds., 

6,  y)\  Sts.  &  II..'  .^8;  Words  &  Ph..  105. 
Burmeistcr  7:  New  York  El.  R.  Cn.  (15  J.  & 

S.  (N.  Y.)  264),  Indop.  Contr.,  11. 
Burnam  7:  Banks  (4=;  Mo.  .349).  Deeds.  15. 
Burnell  7'.   New  York  C.   R.   Co.  (45  N.  Y. 

184,  6  Am.  Rep.  61),  Bagg..  6.  26,  68.  69. 
Burnes  7'.   Mayor,  etc.,  of  Atchison  (2  Kan. 

454).  Mun.  Aid,  413. 
Burnes  7'.  St.  Louis,  K.  C,  &  N.  R.  Co.  (71 

Mo.  163).  Judgm..  17. 
Burnes  7:  Staten  Island  R.  T.  R.  Co.  (44  N. 

Y.  S.  R.  271.  63  Ilun  628.  mem.,  17  N.  Y. 

Supp.  741),  Tresp.,  Inj.  to,  65. 
Burnett  7:  Burlington  &  M.   R.  R.  Co.  (19 

Am.  &  Eng.  R.  Cas.  25.  16  Neb.  332,  20  N. 

W.  Rep.  280),  Children,  Inj.  to, '.38:  Trial, 

29. 
Burnett  ' .  '^^reat  North  of  Scotland  R.  Co. 

(24  Am    Ik  Eng.  R.  Cas.  647,  L.  R.  10  App. 

Cas.  i47.  54  L.  J.  Q.  B.  D.  S3i,  S3  L.  T. 

507),  Car.  of  P.,  214. 
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Burnett  T'.  Nashville  &  C.  R.  Co.  (4  Snccd 

(Tcnn.)  S-'8),  lini.  Ui)m..  IJQ. 
Burnhatn  v.  Uowcn  (17  Am.  &  Enn.  R,  Cas. 

,10«.  Ill   U.  S.  77l>,  4  Sup.  Ct.  Kcj).  67s), 
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&  Eng.  R.  Cas.  574,  107  Ind.  4^J.  8  N.  E. 
Rep.  167),  Contr.,  15;  Em.  Dom.,  2.'o,  jjj. 

Burrows  7'.  Eric  R.  Co.  (63  N.  Y.  5,sf);  re- 
versing 3  T.  &  C.  44),  Car.  of  P.,  428. 

Burry  Port  &  G.  V.  R.  Co.,  In  re  (S4  L.  J. 
Ch.  D.  710,  52  L.  T.  842,  .13  W.  R.  740. 
Mort.,  122. 

Burt  7'.  Douglas  County  St.  R.  Co.  (58  Am. 
&  Eng.  R.  Cas.  158.  83  Wis.  229,  53  N.  W. 
Rep.  447),  Elec.  Rys.,  27. 

Burt  7'.   Farrar  (24  Barh.  (N.  Y.)  518),  In- 

Burt  7'.'  Lima  &  H.  F.  R.  O..  (48  N.  Y.  S. 

R.  5.'i3.  21  N.  Y.  Supp.  482),  Sts.  &  II.,  53, 

249. 
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Cartwright  z:  Chicago  &  G.  T.  R.  Co.  (16 


Am.   &  Eng.   R.   Cas.  321,  52  Mich.  606, 

18  N.  W.  Rep.  380,  so  Am.  Rep.  274),  Car. 

of  P.,  229,  405. 
Cartwright  v.  New  York  &  M.  R.  Co.  (30 

Am.   &   Eng.    R.   Cas.   234,   59  Vt.   675,  4 

N.     Eng.     Rep.     361,    9    Atl.    Rej).    370), 

Constr.  Rys.,  95. 
Carty  v.   London  (43  Am.   &   Eng.   R.   Cas. 

279,  18  Ont.   122),  Cross.,  inj.  at,  226;  St. 

Rys.,  166. 
Cary  v.   Cleveland   &  T.    R.   Co.   (29    Barb. 

(N.  Y.)  35).  Bagg.,   19.  fx),  65;  Contr.,  89. 
Cary  v.  St.  Louis,  K.  C.   &   N.   R.   Co.   (60 

Mo.  20;),  Animals,   loi,  353,  383. 
Casady  v.  Lowry  (49  Iowa  523),  Mun.  Aid, 

132,  412. 
Cascades  R.  Co.  v.  Sohns  (i  Wash.  T.  557), 

Stat.,  66. 
Case  V.  Chicago,  R.  I.  &  P.  R.  Co.  (19  Am. 

&   Eng.   R.  Cas.   142,  64  Iowa  762,  21   N. 

W.  Rep.  30),  Sts.  &  II..  392. 
Case  V.  Chicago,  R.  1.  &  P.  R.  Co.  (69  Iowa 

449,  29  N.  W.  Rep.  596;  affirming  64  Iowa 

762),   Negl.,  102. 
Case  V.   Kelly  (43  Am.   &   Eng.    R.   Cas.   i, 

133  U.  S.  21,  10  Sup.  Ct.  Rep.  216;  affirm- 
ing 13  Am.  &  Eng.  R.  Cas.  70),  Corp.,  8; 

Em.  Dom.,  61;  Evid.,  iii;  Judgm.,  6;  Ult. 

Vir.,  3. 
Case    V.     New     Orleans     &    C.    R.    Co.    (2 

Woods  (U.  S.)  236),  Judgm..  30. 
Case  V.  New  York  C.  &  H.   R.   R.  Co.  (75 

Hun  (N.  Y.)  527.  27  N.  Y.  Supp.  496,  57 

N.    Y.   S.    R.   653),   Cat.-Gds.,   23;    Cross., 

Inj.  at.  45. 
Case  v.  Northern  C.  R.  Co.  (59  Barb.  (N.  Y.) 

644),  Fires,  289. 
Case  V.  St.  Louis  &  S.  F.  R.  Co.  (13  Am.  & 

Eng.   R.  Cas.  564,  75   Mo.  668),   Animals, 

141.   589- 
Casement  v.  Brown  (148  U.  S.  615,  13  Sup. 

Ct.  Rep.  672),  Constr.  Rys.,  46. 
Casey  v.  Canadian  Pac.   R.   Co.   {^^7  Am.  & 

Eng.    R.   Cas.    172,   15  Ont.   574),   Stat.   & 

D.,  115;  Tresp.,  Inj.  to,  41. 
Casey  v.  Louisville  &  N.  R.  Co.  (84  Ky.  79), 

Fel.  Serv.,  25,  37,  183,  379. 
Casey  v.  New  York  C.  &  H.  R.  R.  Co.  (78 

N.  Y.  S18;  affirming  8  Daly  220,  6  Abb. 

N.  Cas.   104),  Cross.,  Inj.  at,  350. 
Casey  V.  People  (132  111.  546,  29  Am.  &  Eng. 

Corp.  Cas.  168,  24  N.  E.  Rep.  570),  Mun. 

Aid,   108. 
Cashman  v.  Brownlee  (128  Ind.  266,  27  N. 

E.  Rep.  560),  Consol.,  35;  Estop.,  13. 
Cass    V.    Boston    &    L.     R.    Co.  (14  Allen 

(Mass.)  448),  Car.  of  M.,  329:   Wareh.,  9. 
Cass  V.  New  York  &  N.  H.  R.  Co.  (i  E.  D. 

Smith  (N.  Y.)  522),  Bagg.,  106. 
Cass  7'.  Pittsburg,  V.  &  C.   R.  Co.   (80  Pa. 

St.  31),  Subscr.,  72.  108,   194. 
Cass  County  v.   Chicago,    B.   &   Q.    R.   Co. 

(25   Neb.  348.  2  L.   R.  A.   188,  41    N.   W. 

Rep.  246).  Tax..  271;  Words  &  Ph.,  202. 
Cass  County  v.  Gillett  (100  U.  S.  585),  Mun. 

Aid.   136.   180,  214.  365. 
Cass  County  v.  Green   (66  Mo.  498),   Mun. 

Aid.  358. 
Cass    County    v.    Johnston   (95   U.   S.   360: 

affirming  3  Dill.   185),  Mun.  Aid,  40,  325, 

449. 
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Cass  County  v.  Jordan  (95  U.  S.  J7.}),  Mun. 

Aid,  JJJ. 
Cass  County  v.  Morrison  (5  Am.  &  ICny.  K. 
Cas.  404,  j8  Minn.  257,  9  N.  \V.  Kcp.  761), 

Land  (ir;ints.  72. 
Cass  County  t'.  Sliorcs  (95  U.  S.  375).  M""' 

Aid.   jH.r 
Cassida  7'.  Oregon   K.   ^:  X.   Co.  (14  ()rc«. 

551.   i.^  I'ac.    Kep.  438),  Children,   Inj.  to, 

ifj.S;    ICvid.,  54;  Tresp.,   Inj.  to,  50. 
Cassidy   v.    Angell   (12    K.    I.   447),    Contrib. 

Neg.,    105. 
Cassidy  %>.  Chicago  &  N.  VV.  R.  Co.  (70  Wis. 

440.  35  N.  VV.   Rep    9J5),   V.n\.   Uoni.,  2,\o. 
Cassidy '?■.    Kennel)ec   &   1'.    R.   Co.   (45   Mo. 

J(J3),    Vaw.    Doni.,    .S30. 
Cassidy  v.  Maine  C.  R.  Co.  (17  Am.  &  Eng. 

R.    Cas.    <i,\().    70   Me.    488),    Fel.    Serv.,    I, 

261. 
Cassidy  v.   Old  Colony   R.   Co.   (23  Am.   & 

Eng.  R.  Cas.  83,  24  Am.  &  Eng.  R.  Cas. 

271,    141    Mass.    174.   5    N.    E.    Rep.    142), 

Em.   Dom.,   135,  670. 
Cassilay  v.    Young  (4  H.   Mon.   (Ky.)  265). 

Car.  of  M..  1 60,  239. 
Castanola  v.   Missouri  Pac.  R.  Co.  (21  Am. 

&    Eng.    R.    Cas.    75,   24    Fed.    Rep.   267), 

Car.  of  M..  513. 
Castello  V.  Landwehr  (28  Wis.  522),  Death, 

etc.,  398. 
Casucci  V.  Alleghany  &  K.  R.  Co.  (48  N.  Y. 

S.  R.  52,  6s  Hun.  452,  20  N.  Y.  Supp.  343, 

29  Abb.  N.  Cas.  252),  Att'ys,  20. 
Caswell  V.  Boston  &  W.  R.  Corp.  (98  Mass. 

194).  Car.   of  P..  282.  442. 
Caswell    V.   Chicago    &   N.   W.    R.   Co.   (42 

Wis.  193,  15  Am.  Ry.  Rep.  162).  App.,  61; 

Fires.   1 16,  364. 
Catalanotto  v.   Coney   Island   &   B.    R.   Co. 

{27  N.  Y.  S.  R.  47.  7  N-  Y.  Supp.  628),  St. 

Rys..  ^32,  431. 
Cat.-iwissa   R.   Co.'s  Appeal  (78  Pa.   St.  59), 

Ta.x..  Ci. 
Catawissa  R.  Co.  v.  Armstrong  (49  Pa.  St. 

186).  Comp.   Neg.,  31;   Employes,  Inj.   to, 

.W3;   Eel.  Serv.,   127;  Witn.,   14. 
Catawissa  R.  Co.  v.  Armstrong  (52  Pa.  St. 

282),  Death,  etc.,  290,  395. 
Catawissa  R.   Co.  v.  Titus  (49  Pa.   St.  277), 

Parties,  6;   Reorg.,   15. 
Caterham  R.  Co,  v.  London.  R.  &  S.  C.  R. 

Co.  (I  C.  R.  N.  S.  410,  26  L.  J.  C.  P.  16, 

I    Ry.    &    C.    T.    Cas.   32),   Rranch    &   L. 

Roads,  14;  Stat.  &  D.,  24;  Tickets  &  F., 

54.  139. 
Caterham  R.  Co.  v.  London,  B.  &  S.  C.  R. 

Co.  (I  C.  B.  N.  S.  410,  26  L.  J.  C.  P.  16, 

I    Ry.   &   C.   T.   Cas.   32),  Car.   of  P.,  83; 

Discrim.,  6. 
Cateril  v.  Union  Pac.  R.  Co.  (2  Idaho  540, 

21   Pac.   Rep.  416),  Stat.  27. 
Cathcart  7'.    Hannibal   &   St.   J.    R.    Co.   (19 

Mo.  App.  113),  Animals,  65;  Evid.,  290. 
Catlett  7'.  St.  Louis.  I.  M.  &  S.   R.  Co.  (54 

Am.  &  Eng.  R.  Cas.  11.3.  57  Ark.  461,  21  S. 

W.   Rep.   1062),  Children,   Inj.   to,   17,   18; 

Trial,   182. 
Catlin  V.  Adirondack  Co.  (n  Abb.   N.  Cas. 

("X.   Y.)  yjy;   reversing  20  Hun   19),  Car. 

of  M.  691. 
Catlin  V.  Green  (120  N.  Y.  441,  24  N.   E. 


Rep.  941.  31    N.   Y.   S.    R.  5,32;  affirming 

5  N.  Y.  S.  R.  866),  E(i..  7;  Stock,  20. 
Catlin  V.  Michigan  C.  R.  Co.  (66  Mic'     358, 

9   West.    Rep.   857,   33   N.    \V.    Rep.   515), 

Evid.,  195. 
Cattell  V.   Lowry  (45  Iowa  478),   Mun.  Aid, 

122.  412. 
Cauley  7'.  Pittsburg,  C.   &  St.   L.   R.  Co.  (2 

.Am.   &    Eng.    R.   Cas.   4,  95   Pa.   St.   398), 

Children,  Inj.  to,  115,  179;  Tresp.,  Inj.  to, 

20. 
Cauley  7'.   Pittsburg,  C.  &  St.  L.  R.  Co.  (4 

Am.  &  l':ng.  R.  Cas.  ^33,  98  Pa.  St.  498). 

Children,   Inj.   to,    16,    161. 
Cawtield   7'.    Asheville    St.    R.    Co.    (11 1    N. 

Car.    597,    16    S.    E.    Rep.    703),    Contrib. 

Neg.,   105;   St.    Rys..  375,  .387. 
Cawley  7-.  Winifrede  R.  Co.  (31  W.  Va.  116, 

5  S.  E.  Rep.  318),  Employes,  Inj.  to,  301 ; 

New  Tr.,  22. 
Cawthra  7'.    Hamilton   &   L.   E.   R.   Co.   (35 

U.  C.  Q.  B.  s8i).  Em.  Dom.,  1265. 
Cawthra  7'.   Hamilton  &   N.   W.   R.   Co.  (41 

U.  C.  g.  R.   187).  Em.  Dom.,  1272 
Ca.xton   V.   Lexington   &    B.    S.    R.    Co.   (13 

Bush  (Ky.)  636,  17  Am.  Ry.  Rep.  12),  Car. 

of  P.,  609. 
Cayley  7'.  Cobourg,  P.  &  M.   R.  &  M.  Co. 

(14   Grant    Ch.    (U.    C.)   571),    Bonds,   40; 

Consol.,   4,   44. 
Caylus  V.  New   York,   K.   it  S.    R.   Co.   (76 

N.  Y.  609,  49  How.   Pr.   loo;  affirming  10 

Hun  295),  Judgm.,   16. 
Cayuga  Lake  R.  Co.  7'.  Kyle  (64  N.  Y.  185; 

affirming  5  T.  &  C.  659),  Subscr.,   156. 
Cayuga   R.   Co.  7'.   Niles   (13  Hun    (N.   Y.) 

170),  Contr.,  14. 
Cecil  7'.   Pacific   R.   Co.   (47  Mo.  246),  .\ni- 

mals,  136. 
Cedar  Falls  &  M.  R.  Co.  v.  Rich  (33  Iowa 

113),  Contr.,  70. 
Cedar  Park,  In  re  (i  How  Pr.  N.  S.  (N.  Y.) 

257),  Tax.,  75. 
Cedar   Rapids   &   I.    R.   Co.  7'.   Weiden   (70 

Mich.  390,   14  West.   Rep.  642,  38   N.   W. 

Rep.   294).    Em.    Dom.,    13. 
Cedar    Rapids   &    M.    R.    R.    Co.   v.    Boone 

County  (34  Iowa  45,  5  Am.  Ry.  Rep.  59), 

Mun.  Aid,   113,  130. 
Cedar   Rapids   &   M.    R.    R.   Co.   v.    Carroll 

County  (41   Iowa.    153).   Land  Grants,  38: 

Tax.,   117,  259,  .302,  3^7,  .^53. 
Cedar  Rapids  &  M.  R.  R.  Co.  v.  Courtright 

(_'i    Wall.  (U.  S.)  310:  affirming  35  Iowa 

386,  5  .\m.  Ry.  Rep.  67).  Land  Grants.  23. 
Cedar   Rapids   &   M.   R.    R.   Co.   v.    Ilerrmg 

(.,2   Iowa  687,  3  N.   W.    Rep.   786).   Land 

Grants,    100. 
Cedar  Rapids   &  M.   R.   R.   Co.  v.   Herring 

(14  Am.  &  Eng.  R.  Cas.  537.  no  U.  S. 

27,  3  Sup.   Ct.    Rep.   48s).   Land   Grants, 

46.  53- 
Cedar  Rapids  &  M.  R.  R.  Co.  7'.  Jewell  (t2 

Am.  &  Eng.  R    Cas.  277,  61  Iowa  410,  16 

N.  W.  Rep.  .344),  Pub.  Lds.,  5. 
Cedar  Rapids  &  M.  R.  R.  Co.  v.  Sac  County 

(46  Iowa  243),  Tax.,  117. 
Cedar  Rapids  &  M.  R.  R.  Co.  v.  Woodbury 

County  (29  Iowa  247),  Tax.,   117. 
Cedar  Rapids  &  St.   P.   R.  Co.  v.  Spafford 

(41  Iowa  292),  Contr.,  58. 
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Cedar  Rapids  &  St.  P.  R.  Co.  v.  Stewart 
(J5  Iowa  115),  Agency,  10,  47;  Assign.,  12. 

Ci'dar  Rapids,  I.  F.  &  N.  VV.  R  C<..  v. 
Chicago,  M.  &  St.  P.  R.  Co.  (10  Am.  & 
Eng.  R.  Cas.  622,  60  Iowa  .35,  14  N.  VV. 
Rfp.  76),   Em.  Dom.,  874,  940. 

Cedar  Rapids.  I.  F.  &  N.  \V.  R.  Co.  v. 
Cowan  (77  Iowa  535,  42  N.  W.  Rep.  4.16), 
Counties,  10;  Mun.  Aid,  412. 

Cedar  Rapids,  I.  F.  &  N.  VV.  R.  Co.  v. 
Elseffer  (84  Iowa  510,  51  N.  VV.  Rep.  27), 
Mun.  Aid,  412. 

Cedar  Rapids,  I.  F.  &  N.  VV.  R.  Co.  v. 
Raymond  (30  Am.  &  Eng.  R.  Cas.  ,^45, 
37  Minn.  204.  jj  N.  W.  Rep.  704),  Em. 
Dom.,  144,  614,  640;  Evid.,  150. 

Cedar  Rapids.  I.  F.  &  N.  W.  R.  Co.  z: 
Ryan  (30  Am.  &  Eng.  R.  Cas.  .^55,  3(1 
Minn.  546,  33  N.  W.  Rep.  35),  Em.  Dom  , 

'    456,   ().?0. 

iCedar  Rapids,  I.  F.  &  N.  W.  R.  Co.  v. 
Kyan  (.^o  .Xm.  &  Eng.  R.  Cas.  357,  .^7 
.Minn.  38,  33  N.  W.  Rep.  6),  Em.  Dom., 
506.  602,  629. 

Cedar  Rapids,  I.  F.  &  N.  VV.  R.  Co.  7'. 
VVhelan  (20  Am.  &  Eng.  R.  Cas.  393,  64 
Iowa  694,  21  N.  W.  Rep.  141),  Em.  Dom., 

959- 
Center  Tp.  v.  Hunt  (16  Kan.  430).   Parties, 

17- 
Central  &  M.   R.  Co.  v.  Henning  (32  Tex. 

166),  Exec,  14;  Liens.  43. 
Central  &  M.  R.  Co.  7:  Morris  (28  .\m.  & 

Eng.    R.    Cas.    50,   68   Tex.   49,    .3    S.    VV. 

Rep.  457),   Actions,   16;   Car.   of   M.,   727: 

Consol.,   2;   Leases,   39;    PI.,   7;    Proc.    3, 

y.  43;  Sales  of  Rds.,   13. 
Central  Branch   R.  Co.  v.  Ingrain  (20  Kan. 

66),  Animals.  309. 
Central  Branch  R.  Co.  v.  Lea  (20  Kan.  333), 

Animals,  268. 
Central  Branch  R.  Co.  v.  Phillipi  (20  Kan. 

9,  19  Am.  Ry.  Rep.  99),  Animals,  63,  ,343. 

626. 
Central   Branch   U.    P.    R.    Co.   v.   .'Vndrews 

(5  Am.  &  Eng.  R.  Cas.  370,  26  Kan.  702: 

further   appeal    14   Am.    &    Eng.    R.    Cas. 

248,  30  Kan.   590,  2   Pac.   Rep.   677),   Sis. 

&  H.,  263. 
Central    Branch   U.   P.   R.    Co.   ',:    .Andrews 

(14  Am.  &  Eng.  R.  Cas.  248,  30  Kan.  390, 

2  Pac.  Rep.  677),  Sts.  &  H.,  263;  Witn.,  68. 
Central' Branch  U.  P.  R.  Co.  v.  Andrews  (30 

.Vm.  Si  Eng.  R.  Cas.  352,  37  Kan.  162,  14 

Pac.  Rep.  509),  Evid..  2r6:  Witn.,  109,  118. 
Central  Branch  U.  P.  R.  Co.  v.  Andrews  (33 

Am.  &  Eng.  R.  Cas.  205,  37  Kan.  641,  16 

Par.  Rep.  338;  former  appeals  26  Kan.  702. 

30  Kan.  590,  2  Pac.  Rep.  677,  34  Kan.  363, 

9  Pac.  Rep.  213,  37  Kan.  162,  14  Pac.  Rep. 

309).  Sts.  &  H..  242. 
Central  Branch  U.  P.  R.  Co.  v.  Andrews  (41 

Kan.  370,  21   Pac.   Rep.  276),   Evid.,  231; 

Sts.  &  H..  168,  271 ;  Trial.  169. 
Central  Branch  U.  P.  R.  Co.  v.  Atchison,  T. 

&  S.  F.  R.  Co.  (5  Am.  &  Eng.   R.  Cas. 

389,  26  Kan.  669).  Em.  Dom..  50.  67. 
Central  Branch  U.  P.  R.  Co.  v.  Atchison,  T, 

&  S.  F.  R.  Co.  (10  Am.  &  Eng.  R.  Cas. 

528,  28  Kan.  453),  Em.  Dom.,  10,  58,  869, 

957. 


Central  Branch  U.  P.  R.  Co,  1:  Butman  (22 

Kan.  639),  .Vnimals,  434;  Evid..  7ft,  19H. 
Central  Branch  U.   P.  R.  Co.  :•.   Henigli  (2,^ 

Kan.  347),  Children,   Inj.  to.  94. 
Central  Branch  U.  P.  R.  Co.  :■.  Hotham  {22 

Kan.  41),  I'ires,  264,  303,  313. 
Central  Branch  U.  P.   R.  Co.  7'.  Nichols  (24 

Kan.  242),  Animals,  584,  387;  Witn.,  113. 
Central  Branch  U.  P.  R.  Co.  7'.  Pate  (21  Kan. 

5VJ).  Anini.ils,  436. 
Central   Branch   U.    P.   R.  Co.  7:  Smith  {2,\ 

Kan.  745),  Mun,  Aid,  3-'.  3i9,  3Sf>- 
Central   Branch  I'.   P.   R,   Co.  v.  Twine  (23 

Kan.  383),  Sts,  &   H.,  214,  294. 
Central   Branch  U.  P,   R.  Co.  7'.  Walters  (24 

Kan.  504),  .Vninials.  380:  Evid.,  151. 
Central    liraiicli    l^    P.    R.    Co,   v.    Western 

Union  Tel.  Co,  (I   McCrary  (U.  S,)  55i.  3 

Fed.  Re]).  417),  Tel.  &  T,   Lines,  3. 
Central  Branch  U.  P.   R    Co.  r.  Wilcox  (14 

Kan.  239).  Pul).   Lds„   15. 
Centr.il    Citv    Horse    R.    Co.    7:    Ft.    Clark 

Horse  R.'Co.  (81  111.  3.^.1).  St.  Rys„  242, 
Central   Crosstown    R.   Co.  ?■.   Twcnty-thiid 

St.  U.  Co.  (33  How,  Pr.  (N.  Y.)  43),  Dis- 

cov,,  2;  Witn,,  2. 
Central   Crosstown    R.   Co.   f.   Twenty-third 

.St,  R.  Co.  (34  How.  Pr.  (N.  Y.)  168).  Stat.. 

,34- 
C.ntralia  &  C.  R.  Co.  7'.  Brake  (123  111.  393. 

13  West,    Rep,    149,    17  N,    E,   Rep.  820), 

.Vninials,  123;  Em.  Dom.,  690,  701:  Fences, 

48. 
Centralia  &  C,  R,  Co.  7'.  Henry  (31  111.  App. 

436),  Em,  Dom.,  957,  977- 
Centralia  &  C.  R.  Co,  v.  Rixnian  (30  Am,  & 

Eng,   R,   Cas,  336.    121   111,   214.    12  N.   E. 

Rep.  r)85,  10  West.  Rep,  600),  Em,  Dom  . 

242,  378. 
Centra!  Iowa  R.  Co.  7'.  Moulton  &  A.  R.  G 

(10  Am.  &  Eng.  R.  Cas.  138,  57  Iowa  24. 

10  X.  W.  Rep.  639).  Aband.,  4- 
Central  Iowa  R.  Co.  v.  Piersol  (63  Iowa  498. 

22  N.  VV.  Rep,  648),  Injunc,  42. 
Central   Iowa    R.    Co.    7'.    Wright    County 
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Cincinnati    Inclined    Plane    R,    Co.    j'.    City 

Hi  S.  Tel.  Assoc.  (4O  Am.  &  Eng.   R.  Cas. 

588,  48  Ohio  St.  390,  27  N.  E.   Rci).  8(jo), 

Elec.  Rys.,  13;  Franch.,  3. 
Cincinnati,    I.    &  C.    R.   Co.  7'.    Clarkson   (7 

ind.  595),  Agency,  ,^4. 
Cincinnati,   I.,   St.   E.   <i   C.    R.   Co.  t'.   Case 

(42  Am.  &  Eng.  R.  Cas.  -,,1,7,  122  Ind.   ^lo, 

23  N.  E.  Rep.  797),  Car.  of  E.  S,  12,  138. 
Cincinnati,  I.,  St.  L.  &  C.  R.  Co.  v.  Cooper 

(120  Ind.  4O9,  22  N.   E.   Rep.  340,  ()  I,.    R. 

A.  241),   Car.   of   P.,    14O;   Death,  etc.,   74, 

75.  77;  Negl.,  4;  Tresp.,  Inj.  to,   18. 
Cincinnati,  I.,  St.  L.  &  C.  R.  Co.  7'.  Darling 

(130  Ind.  370,  30  N.    E.   Rep.  41O),   Con- 
trib.  Ncg.,  72. 
Cincinnati,  I.,  St.  I..  &  C.  R  Co.  7.  Davis  (44 

Am.  &  Eng.   R.  Cas.  459,  126  Ind.  <)<;,  25 

N.   E.    Rep.  878),   Med.  Scrv..    12.   18. 
Cincinnati,  i.,  St.  L.  &  C.  R.  Co.  7'.  Dufrain 

(.36  III.  App.  352),  Car.  of  P.,  418. 
Cincimiati,  I.,  .St.  E.  &  C.   R.  Co.  7'.  (iaines 

(104  Ind.  526,  54  .Am.   Rep.  334,  4  .\.    E. 

Rep.  34,  5  N.  E.  Rep.  746),  Fright.  Teams, 

1,  3.  6. 
Cincinnati,  1..  St.  L.   &  C.   R.  Co.  7'.  tieisel 
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mals,  519,  (kxj. 
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(Ohio  Prob.  248),  Em.  Dom.,  350,  (14^.  (148, 
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(56  .Am.   &  Eng.    R.  Cas.    io(),  94  Ky.   71, 

21  S.  W.   Rep.  347),  Fires,  43,  72,  91,   115, 

236. 
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(Ky.)  (20  S.    VV.   Rep.   816).   Death,   etc., 

308:  Employes,  5. 
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mals, 27,   122,  297,  403;   Fences,  93. 
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I. 
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F.,  115. 
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166,  169, 
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Ala.  258).  Attach.,  60. 
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(Ohio  Prob.  114),  Em.   Dom.,  953. 
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Cincinnati,  U.  &  Ft.  W.  R.  Co.  7'.  Pearce  (28 
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Evid.,  178;  Subscr.,  23. 
Cincinnati,  U.  &  Ft.  W.  R.  Co.  v.  Sipe  (11 

Ind.  67),  Em.  Dom.,  250. 
Cincinnati,  VV.  &  M.   R.  Co.  v.   Harris  (6( 

Ind.  290),  Actions,  8,  1 1 ;  Em.  Dom.,  216. 
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(99  Ind.  486),  Animals,  2fi6,  364. 
Cincinnati,  W.  &  M.  R.  Co.  v.  Peters  (6  Am. 

&  Eng.  R.  Cas.  i2(),  80  Ind.  168),  Car.  of 

P..  542,  SSo;  Contrib.  Neg.,  53:  NcrI..  61. 
Cincinnati.  VV.  &  M.  R.  Co.  v.  Stanley  (Ind. 

App.)  (27  N.  E.  Rep.  316),  Animals,  199; 

Contrib.  Neg..  ^3. 
Cincinnati.  VV.  &  M.   R.  Co.  7'.  Stanley  (4 

Ind.  App.  364,  30  N.  E.  Rep.  1103),  Ani- 
mals, f)24. 
Cincinnati.  VV.  &  M.  R.  Co.  v.  Wells  (39  Ind. 

539,  10  Am.  Ry.  Rep.  372),  Mun.  Aid,  411. 
Cincinnati,  W.  &  B.  R.  Co.  v.  HofFhines  (40 

Am.  &  Eng.  R.  Cas.  221,  46  Ohio  St.  643. 

22  N.   E.  Rep.  871),  Animals.  469;   Evid.. 

98. 
Cincinnati,    W.    &    Z.    R.    Co.    v.    Clinton 

County  Com'rs  (i  Ohio  St.  77).  Mun.  Aid, 

46,  286. 
Cincinnati,  VV.  &  Z.  R.  Co.  7'.  Iliflf  (13  Ohio 

St.  235),  Deeds,  5. 
Citizens'  Bank  v.  Board  of  Lif|uidation  (98 

U.  S.  140),  Fed.  Cts.,  25. 
Citizens'   Coach    Co.   7'.    Camden    Horse  R. 

Co.  (29  N.  J.  Eq.  299;  reversing  28  N.  J. 

Eq.   14s),  Injunc,  4.  5. 
Citizens'   Coach   Co.   v.   Camden    Horse   R. 

Co.  (i  Am.  &  Eng.  R.  Cas.  190,  33  N.  J. 

Eq.  267,  36  Am.  Rep.  542;  affirming  31  N. 

J.  Eq.  525),  St.  Rys..  230,  238. 
Citizens'  Horse  R.  Co.  7'.  Belleville  (47  111. 

App.  388),  Jurisd.,   19;  Quo  War.,  i;  St. 

Rys.,  67,  81,  8s,  91. 
Citizen.s'  Pass.  R.  Co.,  In  re  (2  Pittsb.  (Pa.) 

10),  Charters,  48;   Em.   Dom..  103. 
Citizens'   Pass.    R.   Co.    v.    Donohugh    (^y 

Phi  la.  (Pa.)  258),  Tax.,  95. 
Citizcrs'   Pass.    R.   Co.   7'.    Foxley   (107 

St.  537),  Children.  Inj.  to,  66. 
Citizens'  Pass.   R.  Co.  v.  Ketcham  (122  I  ,i, 

St.   -28,  15  Atl.  Rep.  733),  St.  Rys.,  184. 
Citizens'  Pass.  R.  Co.  7'.  Philadelphia  (49  Pa. 

St.  251),  Stock,  29:  Tax..  280. 
Citizens'  S.  &  L.  Assoc.  7'.  Topeka  (20  Wall. 

(U.  S.)  655),  Mun.  Aid.  405:  Tax..  3. 
Citizens'  St.  R.  Co.  v.  Carey  (56  Ind.  396.  18 

Am.  Ry.  Rep.  126),  Children,  Inj.  to,  63. 
Citizens'  St.  R.  Co.  7'.  City  R.  Co.  (<^6  Am. 

&  Eng.  R.  Cas.  415,  56  Fed.  Rep.  746).  Fed. 

Cts..  I :  St.  Rys.,  26.  56. 
Citizens'  St.   R.   Co.  7:  Jones  (34  Fed.   Rep. 

579).  Franch.,  5:  St.  Rys.,  33,  57. 
Citizens'  St.  R.  Co.  7:  Memphis  (56  Am.  & 

Eng.  R.  Cas.  38.=;.  53  Fed.  Rep.  715),  Con- 
sol,,  32:  Elec,  Rys,.  i:  St.  Rys..  14,  277. 
Citizens'  St.  R.  Co.  7'.  Steen  (19  Am.  &  Eng. 

R.  Cas,  30,  42  Ark.  321),  St.  Rys..  375,  451, 

456,  463. 
Citizens'  St,  R.  Co.  7*.  Twiname  (30  Am.  & 

Eng.   R.  Cas  616.   11 1    Ind.   S87.   10  West. 

Rep.  824.   13  N.   E    Rep.  55),   Car.  of  P.. 

5.=;4:  St.  Rys..  329.  330.  333. 
Citizens'  St.  R.  Co.  7',  Twiname  (41  Am.  & 

Eng.  R.  Cas.  227,  I2i  Ind.  375.  7  L.  R.  A. 
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352,  aj  N.  E.  Rep.  159).  Husb.  &  \V.,  16, 

Citizens'  St.  R.  Co.  v.  Willocby  (58  Ain.  & 

Eng.  R.  Cas.  485.   I34  Ind.  56J,  33  N.   E. 
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5,V:  Trial,  186;  Words  &  Ph.,  JSO. 
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Clark  V.  Chicago,   M.   &  St.    P.    R.   Co.  (3 

McCrary  (U.  S.)  591,  "  Fed.   Rep.  355). 

Rem.  of  C,  39. 
Clark  V.  Continental  Imp.  Co.  (57  Ind.  135, 

18   Am.    Ry.    Rep.    505),   App.,    131,    135; 

Contr.,  93;  Subscr.,  5. 
Clark  V.  Dyer  (81  Tex.  339,  16  S.  W.   Rep, 

1061),  Flood.  Lds.,  53,  60,  70:  Receiv.,  70, 

124. 
Clark  V.  Eastern  R.  Co.  (21  Am.  &  Eng.  R. 

Cas.  307.  139  Mass.  423,  i  N.  E.  Rep.  128), 

Bagg.,  74. 
Clark  V.  Eighth  Ave.  R.  Co.  (36  N.  Y.  135. 

34  How.  Pr.  3x5;  affirming  32  Barb.  657), 

St.  Rys..  44.3- 
Clark  I'.  Farrington  (11  Wis.  306).  Corp.,  4, 

5:  Stock,  18;  Subscr.,  8,  22. 
Clark  t'.  Faxton  (21  Wend.  (N.  Y.)  153),  Car. 

of  M.,  432. 
Clark    V.    Flint    &    P.  M.   R.   Co.  (5    Hun 

(N.  Y.)  556).  Trusts,  7- 
Clark  7'.  Grand  Trunk  R.  Co.  (29  U.  C.  Q. 

B.   136),   Evid..   230. 
Clark  V.  Great  Western  R.  Co.  (8  U.  C.  C. 

P.  191),  Car.  of  M.,  716. 
Clark  V.  Hannibal  &  St.  J.  R.  Co.  (36  Mo. 

->n2).     .Actions,     11:     .Animals.     126;     Em. 

Dom.,     1059;    Flood.    Lds..     35:     Indep. 

Contr.,  is;  Judgm..  42:  Trial.  183. 
Clark  7'   Towa  Citv  R.  Co.  (20  Wall.  (U.  S.) 

583),  Lim.  of  Ac,  19. 
Clark  V.  Janesville  (10  Wis.  136),  Mun.  Aid, 

140.  352,  393- 
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Clark  z:  Janesvillc  (13  Wis.  414),  Mun.  Aid. 

140. 
Clark  V.  Jeflfersonville,  M.  &  I.  R.  Co.  (44 

Ind.,  2^).  Injiinc,  35. 
Clark  V.  Kansas  City,  St.  L.  &  N.  W.  R.  Co. 

(55  l(nva  455.  8  N.  VV.  Rep.  328),  .•\nimals, 

405. 
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Clark  r.  Manchester  (62  N.  H.  577),  Abate., 
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Clark  r.  .M  iss.niri  Pac.  R.  Co.  (48  Kan.  6.S4. 
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1.^6.  235. 
Clark  7'.  Rosedale  (70  Miss.  542,  12  So.  Rep. 

(xxi),  Mun.  Aid,  239.  242. 
Clark  ',:  St.  Louis,  K.  C.  &  N.  R.  Co.  (64 
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N.  Y.  S.  R.  357).  Mun.  Aid,  421,  450. 
Clark  V.  Southern  Pat.  R.  Co.  (27  Tex.  100), 
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Clark  i:  Wilmington  &  W.  R.  Co.  (48  Am. 
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93:  Trial,  loi. 
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Husb.  &  VV..  9- 
Clarke.  In  re  (L.  R.  21  Ch.  D.  776,  52  L.  J. 

Ch.  D.  88).  Em.  Dom.,  1143. 
Clarke  v.  Blackmar  (47  N.  Y.   150),  Sts.  & 

H..  149. 
Clarke  v.  Central  R.  &  B.  Co.   (52  Am.   & 

Eng.  R.  Cas.  115,  50  Fed.  Rep.  338).  Corp., 

12;  For.  Corp..  6;  Stockh.,  20. 
Clarke  v.  Central  R.  &  B.  Co.  (54  Fed.  Rep. 

556).  Receiv.,  53. 
Clarke  v.  Chicago,  St.  P.,  M.  &  O.  R.  Co. 
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Clarke  v.  Grand  Trunk  R.  Co.  (35  U.  C.  Q. 

B.  57),  Em.  Dom.,  1276. 
Clarke  v.   Hancock   •.  ^.unty  Sup'rs   (27  III. 

30s),   Mun.   Aid,   -.3,   148,  342. 
Clarke  7'.  Janesvillc  (i  Biss.  (U.  S.)  98),  Mun. 

Aid,  387. 
Clarke  v.   Manchester,    S.    &  L.    R.   Co.   (i 

Johns.  &  H.  631),  Cross.,  St.  &  H.,  7. 
Clarke  z:  Needles  (25  Pa.  St.  338),  Car.  of 

M.,  38.  73. 
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458,    19  Am.    Ry.     Rep.    423),    Corp.,    9; 
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Clarke  v.  Omaha  &  S.   W.   R.   Co  (s  Neb. 

314),  Sales  of  Rds.,  2. 
Clarke  i'.  Pennsylvania  Co.  (132  Ind.  199,  31 

N.   E.  Rep.  808),  Contrib.  Neg.,  44;  Fel. 

Serv..  115,  411. 
Clarke  v.  Philadelphia,  W.  &  B.   R.  Co.  (4 

Houst.  (Del.)  158.  6  Am.  Ry.  Rep.  7),  Int. 

Com.,  204. 
Clarke  7<.  Rochester  (28  N.  Y.  605;  affirming 

24  Barb.  446,  5  Abb.  Pr.  107,  14  How.  Pr. 

193;  r-^versing  13  How.  Pr.  204),  Mun.  Aid, 

44- 
Clarke  v.  Rochester  &  S.  R.  Co.  (14  N.  Y. 

S7o),  Car.  of  L.  S.,  24. 
Clarke  v.  Rochester.  L.  &  N.  F.  R.  Co.  (18 

Barb.  (N.  Y.)  3So).  Farm.  Cross.,  3.  9. 
Clarke  r.  Sarnia  St.  R.  Co.  (42  U.  C.  Q.  B. 

.^9).  Ult.  Vir,  24. 
Clarkson  z:  Buchanan  (53  Mo.   56.^"),  Land 

Grants,  133. 
Clarkson  z:   Erie  &  N.   S.   Dispatch  (fi  III. 

App.  284),  Consol.,  40;  Estop.,  5. 
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Ciarkson  v.  Hudson  River  R.  Co.  (u  N.  Y. 

304),  Em.  Dom.,  50. 
Ciarkson  v.  Wabash,  St.  L.  &  P.  R.  Co.  (84 

.Mo.  5o3),  Animals,  619. 
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St.  &  H..  3.  27. 
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Iowa  220),  Animals.  200. 
Cleaveland  v.  Grand  Trunk  R.  Co.  (42  V^t. 
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Cones  r.  Cincinnati,  I.,  St.  L.  &  C.  R.  Co. 

(114  Ind.  328,  16  N.  E.  Rep.  038,  14  West. 

Rep.  101),  Cross.,  Inj.  at,  278. 
Coney  Island  &  B.   R.   Co.,  In  re   (12  Hun 

(N.  Y.)  451),  Location,  etc.,   15,    lb. 
Coney     Island    &    B.    R.   Co.    :•.    Brooklyn 

Cable  Co.  (53  Hun  (N.  Y.)  i(x>,  25  N.  Y. 

S.  R.  3f3,  6  N.  Y.  Supp.  108),  Leases,  88. 
Confer  v.   New  York,    L.    E.   &   W.   R.   Co. 

(.146  Pa.   St.  31,  23  Atl.   Rep.  202),   Fires, 

314 
Congar    r.  Chicago    &    N.   W.    R.   Co.   (24 

Wis.  157),  Car.  of  M.,  190. 
Congar  r.  Galena  &  C.  U.  R.  Co.  (17  Wis. 

477,>,  Agency,  12;  Car.  of  M.,  185,  559,  705, 

713;  Sales,  4. 
Congdon  v.  Central  Vt.   R.  Co.  (20  Am.  & 

Eng.  R.  Cas.  460,  56  \'t.  390,  48  .Am.  Rep. 

793),  Animals,   126;   Fences,  85. 
Conger  v.   Burlington   &  S.  W.    R.  Co.  (41 

Iowa  419),    Ejectm.,  4;   Em.    Dom.,    1031. 
Conger  r.  Chicago  &  R.  I.   R.   Co.  (15  III. 

366),  Fences,  92. 
Conger  v.  Flint  &  P.   M.   R.  Co.  (86  Mich. 

76,  48  N.  W.  Rep.  695),  Fcl.  Serv.,  29,  434. 
Conger  f.   Grand    Trunk    R.   Co.   (13  Ont. 

160),   Death,  etc.,   100. 
Conger  ?'.   Hudson   River   R.   Co.  (6  Ducr 

(N.  Y.)  375).  Car.  of  M.,  28. 
Conger  v.   New  York.  W.  S.   &   B.   R.  Co. 

(43  Am.  &  Eng.   R.  Cas.  643,   120  N.   Y. 

29,  23  N.  E.  Rep.  983,  30  N.  Y.  S.  R.  I2d; 

affirming  45  Hun  296,  10  N.  Y.  S.  R.  392), 

Spec.  Perf.,  20. 
Conger  v.  St.   Paul,   M.   &  M.    R.  Co.   (45 

Minn.  207,  47  N.  W.  Rep.  788),  Evid.,  280. 
Congrave  i'.  Southern  Pac.  R.  Co.  (48  Am. 

&  Eng.   R.  Cas.  337,  88  Cal.  360.  26  Pac. 

Rep.  175),  Fel.  Serv.,  i,  142,  i()8.  199. 
Conliocton   Stone   Road  Co.   j'.    Buffalo,   N. 

Y.  &  E.  R.  Co.  (3  Hun  (N.  Y.)  523,  5  T. 

&  C.  651),  Evid.,  282;  Flood.  Lds..  34,  72; 

PI.,   132;  Witn..   136. 
Conhocton    Stone    Road   r.    Buffalo,    N.    Y. 

&  E.  R.  Co.  (51   N.  Y.  573.   10  Am.  Rep. 

64ft;  reversing  52  Barb.  390).  Xuis.,  30. 
Conine  i'.  Junction  &  B.   R.   Co.  (3  Houst. 

(Del.)   288).  Ccmtr..    12. 
Conkey  r.   Milwaukee  &  St.   P.   R.  Co.   (31 

Wis.   619,   2  .\m.    Ry.    Rep.   353),   Car.   of 

M.,   Sf)8,  b2H.  6.U. 
Conklin  7'.   New   York  C.  &   H.    R.   R.   Co. 

(43  N.  Y.  S.  R.  414.  63  Hun  628,  17  N.  Y. 

Supp.  651),  Car.  of  P.,  281;  Cross.,  Inj.  at, 

293. 
Conklin  7'.   New  York  El.   R.   Co.  (18  Civ. 

Pro.  366,  13  N.  Y.  Supp.  782).  Elev.  Rys.. 

183. 
Conklin  t-.  New  York.  O.  &  W.  R.  Co.  (26 

Am.  &  Eng.  R.  Cas.  365,  102  N.  Y.  107, 
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6  N.    R.   Rep.  r/,x   I   N.   Y.   S.   R.  677, 

aflirmiiiK  ,u  Uim  46(1.  incm.),  Sts.  &  H., 

15S.  161. 
Coiiklin  7'.   Old   Colony   R.  Co.   (154  Mass. 

153.  j8  \.   K.   Rip.   14.1),  Animals.  54. 
Conkling  f.  Butler  U  Biss.  (U.  S.)  22).  Re- 

teiv.,    147. 
Conkliiit;    •.  Manliattan  R.  Co.  (.^6  N.  Y.  S. 

R.  IJ4,  5«  ilun  On.  u  N.  Y.  Siipp.  846). 

ICIev.  Ry.s,,  y.v  i;7.  165. 
Conlan  T'.  New  Vork  C.  &  H.  R.  R.  Co.  (74 

Hun  115.  jf.  N.  Y.  .Su].]..  (>5<).  .Sf)  N.  Y.  S. 

R.  .V^).  Contrili.  Ne^..  Kj;  Employes,  Inj. 

to,  J<v3;   I^icensees.   Inj.  to.  7.  0. 
Conley  t.  Cineinnati,  N.  O.  &  T.  P.  R.  Co. 

(41  .\iu.  &  I'jiK.    R.  Cas.  5,17.  8<>  Ky.  40.', 

ij  S.  W.  Rep.  764),  Death,  ete.,  41;  Tresp., 

Inj.  to.  .M-  .?'.  4'r 
Conley   ;•.    Cohnnhus   Tap    R.    Co.   (44  Tex. 

.S7g),  I'lstop.,  jo;  Rvid.,  ill. 
Conley  7'.  Forty  second  St.,  M.  &  St.  N.  A. 

R.  Co.  (j  X.  Y.  Supp.  JJ9,  J4  J.  &  S.  607), 

St.   Rys.,  406. 
Conley  f.   Rieliinond  &  D.  R.  Co.  (52  Am. 

&  EiiR.  R.  Cas.  4yo,  la;  N.  Car.  692,  14  S. 

E.   Rep.  .?o.i).  Car.  of  P.,  5,?8;  Deatli,  etc., 

,,38;  PI.,  J^.(t7. 
Conlin   7'.    City   Council    of   Charleston   (i.S 

Rich.  (So.  Car.)  201),  Death,  etc.,  129;  Fel. 

Serv.,  1 13. 
Conlin  7'.  San  Francisco  &  S.  J.  R.  Co.  (36 

Cal.  404).  F.ni|)loyes,  Inj.  to,  441,  549;  Fel. 

Sirv  .  4.s8. 
Conlon  7'.  City  R.  Co.  (8  Nov.  Sc.  209),  St. 

Rys..  177.  iS'.v 
Conloii  7'.   Eastern  R.  Co.  (i.S  Am.   &  Euk- 

R.  Cas.  9<),   135   Mass.    195).   Agency,   105; 

Indcp.  Contr.,  19. 
Conlon  7'.  Orejron  S.  L.  &  U.  N.  R.  Co.  (21 

Ore^;.    4^12.    28    Pac.    Rep.    Wi),    Rem.    of 

C,  7. 

Conlon  7'.  Oregon  S.  L.  &  U.  N.  R.  Co.  (53 

Am.  &  Eng.  R.  Cas.  ,^-i(k  j,^  Oreg.  499,  .^J 

Pac.    Rep.    397),    Bridges,    S2;    Employes, 

Inj.  to,  183.  2S«,  C/n)- 
Conmee  7'.   Canadian   Pac.    R.   Co.   (16  Ont. 

^•39),  Arb.,  iS.  ,]j. 
C01U1  7'.  Chicago.  B.  &  Q.  R.  Co.  (50  Am.  & 

Eng.   R.  Cas   O40,  48  i'"ed.   Rep.  177),  For. 

Corp.,  I :  Rem.  of  C.  31. 
Connahle  7'.  Chicago,  M.  &  St.  P.  R.  Co.  (10 

y\m.  &  Eng.  R.  Cas.  520,  (>o  Iowa  27,  14  N. 

\V.   Rep.  75),  Em.  Dom.,  874. 
Connecticut   &   P.    R.    R.   Co.  7'.    Bailey  (24 

Vt.  465).  Charters.  87;  Evid.,  178:  Suhscr., 

24.  29.  ^7- 
Connecticut  &  P.  R.  R.  Co.  v.  Bates  (32  Vt. 

420).  Ju.st.   P..   II. 
Connecticut  &  P.   R.   R.  Co.  v.  Baxter  {32 

Vt.  80s).  Subscr.,  143.  210. 
Connecticut  &  P.  R.  R.  Co.  v.  Cooper  (30 

Vt.  476).  Citizens.,  4. 
Connecticut  &  P.  R.  R.  Co.  v.  Holton  (32 

Vt.  43),  Farm  Cross..  5.  6;  Tresp..  6.  8. 
Connecticut  &  P.   R.   R.  Co.  v.  Morris  (14 

Can.  Sup.  Ct.  318;  aftirining  2  Montr.  L. 

R.  ,W3).  Exec.    8. 
Connecticut  &  P.   R.  R.  Co.  v.  Newell  (31 

Vt.  364),  Assump.,  4. 
Connecticut  &  P.   R.   R.  Co.  v.  St.  Johns- 


bury  (59  Vt.  320,  4  N.  Eng.  Rep.  897.  10 
Afl.  Rep.  573),  Cross.,  St.  &  H..  94- 

Connecticut  F.  Ins.  Co.  v.  l'"rie  R.  Co.  (7.^ 
N.  Y.  .399.  29  Am.  Rep.  171;  reversing  10 
Ilun  59),  Fires.  138;  Subrog.,  4. 

Connecticut  Mut.  L.  Ins  Co.  7'.  Cleveland, 
C.  &  C.  R.  Co.  (j(>  How.  Pr.  (N.  Y.)  225. 
41  Barb.  9;  atlirming  2^  How.  Pr.  180), 
IBonds.,  16;  CoMpons,  12;  Guar..  7.  8; 
Ju<lgm.,  25;  Jurisd..  6. 

Connecticut  Mut.  L.  Ins.  Co.  z:  New  York, 
N.  II,  &  11.  R.  Co.  (25  Conn.  265),  Sub- 
rog., 4. 

Connecticut  Ri\er  R.  C(»  7'.  Clapp  (1  Cush. 
(.Mass.)  559).  I'jn.  Dom.,  574.  774.  824. 

Comiecticut  River  R.  Co.  7'.  Franklin  County 
Com'rs    (127    .Mass.    50).    Em.    Dom..    3.1, 

1053- 
Ccmnecticut    River   R.   Co.   v.   VVilliston   (ift 

Gray  (.Mass.)  64),  Superint.,  8. 
Council  7'.    Mobile  &  O.   R,   Co.   (Miss.)   (7 

So.  Rep.  344).  Car.  of  P.,  .S3.  ..86 
Connell  7'.  Prescott  (20  Ont.  App.  49),  Con- 

trib.  Neg.,  34. 
Comielly   7'.    Manhattan   R.    Co.   (2?    N.    Y. 

Supp.  88,  68  Hun  456,  52  N.  Y.  S.  R.  462), 

App.,  74.85;  Car.  of  P.,   158;  Elev.   Rys., 

2oif). 

Connelly  v.  Manhattan  R.  Co.  (6n  Hun  49s, 

39  N.  Y.  S.  R.  561,   15  N.  Y.  Supp.  i7(.), 

Witn.,  154.  i()5. 
Connelly  7'.  Minneapolis  Eastern  R.  Co.  (38 

Minn.  80,  35  N.  \V.  Rep.  582).  Fel.  Serv., 

290,  378:  PI.,  107. 
Connelly  v.   New  York  C.  &  U.  R.   R,  Co. 

(8  Am.  &  Eng.  R.  Cas.  459,  88  N.  Y.  346, 

reversing  25  Hun  311),  Death,  etc.,  194. 
Con.ier  ?'.   Citizens'   St.   R,  Co.  (26  Am.   8; 

Eng.  R.  Cas.  210,  105  Ind.  62,  S"!  Am.  Rep. 

177.  4  N-  F.  Rep.  441),  Negl.,  53;  St.  Rys., 

.l6<).  .374:  Trial,  213. 
Conner  7'.  Covington  Transfer  R.  Co.  (Ky.) 

(19  S.  W.  Rep.  597).  Sts.  &  H..  208. 
Conner  7:  Paul  (12  Bush  (Ky.)  144).  Death, 

etc.,  163. 
Conner  7'.  Southern  Exp.  Co.  (^7  Ga.  397). 

Proc,  22;  Trial,  9. 
Conners  ?•.  Burlington,  C.  R.  &  X.   R.  Co. 

(71  Iowa  4cx>.  ,\2  N.  \V.  Rep.  463),  Death, 

etc.,  19;  Employes,  Inj.  to,  445. 
Conners  v.  Burlington,  C.   R.  &  N.  R.  Co. 

(74  Iowa  383,  ,^7  N.   W.   Rep.  9O6).    Em- 
ployes. Inj.  to.  200. 
Conners  v.  Burlington,  C.   R.  &  N.  R.  Co. 

(87  Iowa  147.  5.1  N.  W.  Rep.  1092),  Death. 

etc.,  31 1 :  Employes.  Inj.  to,  644. 
Conners  7'.  Walsh  (131  N.  Y.  590,  30  N.  E. 

Rep.  59,  42  N.  Y.  S.  R.  868).  App..  15. 
Connolly  7".  Knickerbocker  Ice  Co.  (39  Am. 

&  Eng.  R.  Cas.  441,  114  N.  Y.  104.  21  N. 

E.  Rep.  loi.  22  N.  Y.  S.  R.  675:  affirming 

8  N.  Y.  S.  R.  901).  Children.  Inj.  to,  77, 

III;  St.  Rys.,  416. 
Connolly  v.  New  York  &  N.  E.  R.  Co.  (158 

Mass.  8,  32  N.  E.  Rep.  937),  Car.  of  P., 

453;  Stat.  &  D..  122. 
Connolly  t'.  Warren  (106  Mass.  146),  Bagg., 

31- 
Connoly  v.  Alabama  &  T.  R.  R.  Co.  (29  Ala. 

373).  Trial,  i. 
Connor  v.  Chicago,  R.  I.  &  P.  R.  Co.  (59 
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Mo.  285,  8  Am.  Ry.  Rep.  417),  Words  & 

Ph.,  if)j. 
Connor  v.  Green  Pond,  VV.  &  B.  R.  Co.  (^3 

So.  Car.  4^7).  Iniorp.,  ,v.  .\liin.  Aid,  40J. 
Connor  v.  Vick.sburK  &  .\I.  k.  Co.  (35  Am. 

&    F:nK.    R.   Cas.  (n/t.  36   Fed.    Rep.   .7.1), 

Citizens.,   j;    Fed.   Cts.,  4,    10. 
Connors  7'.  (ireat  Western   R.  Co.  ((>  U.  C. 

C.  P.  108),  Sts.  &  ir..  54 
Connors  f.  Great  Western  R.  Co.  (!,}  U.  C. 

y.  H.  401),  .Animals.  .?-''>,  .I"'^'- 
Connors  f.  .Meservey  (76  low.i  fifji,  .vj  N.  W. 

Rei).  .?HH),   Land  (Jmnis,  1,11. 
Connyers  v.   Sionx  City   &   P.     R.    Co.    (78 

Iowa  410,  43  \.   W.    Re|».  Jdj),  Animals, 

i(>8,  J  J  J. 
Conolly   r.    Creseeiit    City    R.    Co.    (41    La. 

Ann.  57,  ,1  L.  K,  .\.   i.^V  ."i  So.  Rep.  259,  6 

So.  Rep.  526).  St.   Ry...  5.?o. 
Conover  7'.    Pacific   ICxp.  Co.  (40  Mo.  Apj) 

31),  Ivxp.  Cos.,  7,\:  Lim.  of  Liah.,  .1 
Conroy  7'.  CJreKon  Constr.  Co.  (10  Sawy.  (U. 

S.)  6.10,  2.^  Fed.   Rep.  71),   Fmployes,   Inj. 

to,  542:  Words  tk  Ph.,  147. 
Conroy   7'.    Pennsylvania    R.   Co.    (t    Pittsh. 

(Pa.)  440),  Car.  of  P.,  128,  ijy,  344;  Death, 

etc.,  151:  Stat.,  66. 
Conroy  7'.  T\venty-tlii''d  .St.  R.  Co.  (52  How. 

Pr.    (N.    Y.)   40).    Contrib.    Ne^.,  82:    St. 

Rys.,    1.S4- 
Consolidated    Channel   Co.   v.    Central    Pac. 

R.  Co.  (51  Cal.  j(*)),  Fm.  Dom.,  170,  182. 
Consolidated    Coal    Co.    7'.    Honner   (.\,^    III. 

.\pp.    17).   Fmployes,   Inj.  to,  {)0. 
Consolid.ited    Coal    Co.    7'.    Ilaenni   (!4<i    111. 

()r4,  .15  N.   F.   Rep.   162),  .\pp.,  <^;   Dam., 

21.  2();  l'"mployes.  Inj.  to.  1S2,  2(1,;.  26(1. 
Consolidated   P.  Calde  Co.  7'.   Pacific  Cable 

k.   Co.   (5.1    Fed.    Rep.  ^i^^.   7   IT.    S.   Ap|). 

.(,14,  .1  C.   C.   A.  5W)),   Pat.   for  Inv.,  27. 
Consolidated   P.  Cable  Co.  7:    Pacific  Cable 

R.  Co.  (5.1  Fed.  Rep.  .585,  7  V.  S.  Ai)p.  444, 

.1  C.  C.   A.   570),   Pat.   for  Inv.,  27. 
Consolidated    R.  T.   «:    F.    R.   Co.  7'.   O'.NeiU 

(25   111.   .\pp.  .11.1),    F(|..   12. 
Consumers'   (i;is  Trust    Co.  7'.    Ilarlcss   (1,11 


Ind.  446,  2<)  N.   Iv   Rep 

I.  2,  ,1,  j>).  84,  ^H!,.  ,i(>7. 
Confer  7'.  St.  Paul  &  S.  C 

.142,    |(j    Am.    ky.    kcp. 

(101. 
Conter    :•.    St.    Paul     & 

.Miim.  ,11,1),    Fm.    Dom 
Continental  Imp.  Co.  7'. 

Animals,  358;   I'"eiices 
Continental    Imp.   Co 


iof)2).  Km.  Dom. 

.  R.  Co.  (jj  Minn. 
407),    Fm.    Dom., 


S.    C.    R.    Co.    (2| 
,  870. 
Ives  (.10  Mich.  448), 
4(j;  Trial,   11J5. 

, _ IMicIps   (47   Mich. 

2(>y,  II  N.  W.  Rep.  167),  Fences,  12;  Stat., 
.?4.  65. 
Continental  Imp.  Co.  v.  Stead  (<):,  11.  S.  161), 

Cross.,    Inj.  at,    li<). 
Contoocook  Valley   R.  C.  v.   Barker  (.12  N. 

II.  ,16.1),  Snijscr..   50. 
Contra  Costa  C.  M.  R.  Co.  7'.  Moss  (2,^  Cal. 
,12.1),  Car.  of  P.,  108:  Fm.  Dom.,  117,  .121, 
,126,   367. 
Convers  7'.  .Atchison,  T.  &  S.  F.  R.  Co.  (142 
U.    S.    671,    12   Sup.    Ct.    Rep.    35U,    Fm. 
Dom.,  845. 
Convers  7'.   Grand  Rapids  &   I.   R.   Co.   (18 
Mich.  459),  Em.  Dom.,  337. 


Converse  v.  Boston  &  M.  R.  Co.  (58  N.  H. 

521),  Car.  of  M.,  280. 
Converse  v.  Ft.  Scott  (92  U.  S.  503),  Mun. 

Aid,   Mk 
C<jnverse  7'.   Norwich  &  N.   Y.  Transp.  Co. 

(.?3  Conn.   iW)),  Car.  of  M.,  43,  (no,  618. 
Converse   7'.    WashinKton    &    (J.    R.    Co.    (2 

,\lac.\rth.   (D.    C.)  504),    Fject.    Pass.,   57; 

St.    Rys.,  521. 
Conway  7'.  Belfast  &  .N.  C.  R.  C...  (11  Ir.  R. 

C.   L.  345;  afitirmint'  9  Ir.   R.  C.   L.  498), 

Fel.    Serv.,    .192. 
Conway  7'.  Cana<lian  Pac.  R.  Co.  (26  .\m.  & 

EnR.     R.     Cas.     576,    12   Onf.    App.    708: 

aftirniinK  19  .\tn.   &   Enji.    R.   Cas.  650,  7 

Out.  67,^),   .Animals,    153. 
Conway  7'.    Hannibal    &   St.  J.    R.    Co.    (24 

Mo.    App.    J.^^),    Employes,    Inj.    to,   609; 

NcrI..  93- 
Conway  7'.  Illinois  C.   R.  Co.  (50  Iowa  465), 

luiiployes,   Inj.  to,  99,  530. 
Conway    7'.    McGregor     &    M.    R.    Co.    (43 

Iowa  ,U).    Em.   Dom.,  940. 
Conway  7-.  Philadelphia,  W.  &  B.  R.  Co.  (17 

Phila,     (Pa.)     71),     Cross.,     Inj.     at,    46; 

Death,  etc..  371. 
Conway  7'.  Tr..y  &   B.   R.   Co.   (i    X.   Y.   S. 

R.  587,  41    I  Inn  639),  Cross..   Inj.  at,  253, 
,3'8. 
Conway    Bank    7'.   .American    Fxp.    Co.    (8 

.Allen  (Mass.)  5i2»,   F.\p.   Cns.,  30. 
Conway  County  7'.  Little  Rock  &   I'"t.  S.   R. 

Co.  (  I)  .Ark.  50),  .Aft'ys,  5. 
Conwell  V.  Sprinnfield  &  N.  W.    R.  Co.  (81 

111.  2,^2),  Fm.  Dom.,  220,  222.  22^. 
Conwill  7'.  c;ulf,  C.  &  S.  F.  R.  Co.  "(85  Tex., 

</k  19  S.  W.   Rep.  1017),  Car.  of  P.,  2(>X 
J.iok  7'.  Beatrice  ^^2  Xeb.  80,  48  X.  W.  Rep. 

828),   .Mun.   Aid.  253. 
Cook   7'.    BurliuKton    (30   Iowa   94).    ,Sts.    & 

II.,  (*j. 
Cook  7'.    Burlington   (,16   Iowa  357),   Sts.    & 

IL,  69. 
Cook  7'.  Central  R.  &  B.  Co.  ((.7  .\la.  533), 

Coim>.    .Vex-.    25;    Contrib.    Xe^.,    42,    48, 

50;   Cross.,    Iij.  at.    Ill;    Death,   etc.,   35(); 

XckI.,  y;  Tresp.,  Inj.  to,  3,  64. 
Cook  7'.  Champlain  Transp.  Co.  (1  Den,  (X. 

Y.)  01),  Appear.,  3. 
Cook  7'.  Chicago,  B.  &  (J.  k.  Co.  (40  Iowa 

451),  Faseni.,  3,  13. 
Cook  7'.  ChicaKo,   .M.   &  St:    P.    R    Co.   (83 

Iowa  278,  49  X.  W.   Rep.  92),  Sis.  &  H., 

141,  285,  292. 
Cook   7'.   Chicago,    k.    I.    8:    P.    R.    Co.    (75 

Iowa  \ft().  39  N.  VV.  kej).  2!;i),  .Aiip..  12. 
Cook  7'.  Chicago,  R.  I.  &  P.  R.  Co  (45  Am. 

&  I'ami.  k.  Cas.  291.  81  Iowa  551,  46  N.  W. 

Rep.    1080).    Charlies.    41;     Discrim.,    65: 

I.im.  of   Ac,  29. 
Cook  7'.  Clay  St.   Mill   R.  Co.   (fx>  Cal.  604, 

6  .Am.  &   Fnj?.   R.  Cas.    175).   Death,  etc., 

■271.  '77.  ■^^o.  431. 
Cook  7'.   Detroit   &   M.    R.   Co.    (12  Am.   & 

FiiR.   k,  Cas.   459,  45   Mich.  453.  8  X.  W. 

Rep.  74).  Receiv.,  20.  22. 
Cook  7'.  Detroit.  G.  }\.  &  M.  R.  Co.  (9  Am. 

&  Fnn.  R.  Cas.  443,  43  Mich.  349.  5  N.  W. 

Rep.  390),   Mort.,  260. 
Cook  7'.  Erie  R    Co.  C58  Barb.  (N.  Y.)  312), 

Car.  of  ^L,  216,  240,  249,  340, 
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Cook  T'.  Hannibal  &  St.  J.  R.  Co.  (63  Mo. 

397.  20  Am.  Ry.  Rep.  177),  Fel.  Serv.,  217, 

356. 
Cook  !'.    Intcriialional  &  G.    N.    R.   Co.  (3 

Ttx.  Civ.  App.  i25.  22  S.  W.  Rep.  1012), 

Partit..  6. 
Cook  7:  Lonw  Island  R.  Co.  (47  N.  Y.  S.  R. 

200;  .iftirmi'd  in   1.^8  N.   Y.  642,  mem.,  53 

N.  V.  S.  K.  y.H'!.  Car.  of  P..  570. 
Cook  V.  Mi'trcipi,'lilan  U   Co.  (g8  Mass.  36O. 

St.  Kys,.  41)7. 
Cook   J'.    .\Iil\vaiilx-i-   &   St.    P.    R.    Co.    (36 

Wis.  45),  Animal  v  ',.11);  Farm  Cross.,  4. 
Cook  V.  Missouri  !'.•,<•.  K    Co,  (iq  Mo.  App. 

3.tj),  Cr-nlr;!).  N'l'K-.  S5:  PI..  24. 
Cook  r.  .\\w  York  C.  &  U.   R.  R.  Co.  (r, 

K.   V.   S.    R.  5.'5,  ^1)  Hup  617.    15   N.   Y. 

Siii)p.  4.i:  atVirnu'il  in  uH  N.  Y.  635,  nicin.. 

40  \.    V.   S.    R.  i)77,  niein.),    Death,  etc., 

202,    2f)2. 

Cook  V.  New  York  C.  &  11.  R.  R.  Co.  (10 

Hun  (X.  Y.)  426),  Death,  etc.,  4,V). 
Cook  7'.  New  York  C.  &  H.  R.  R.  Co.  (17 

N.  Y.  S.  R.  3=53.  49  Hun  f«s.  i  N.  Y.  Supp. 

/:!»,  Dam..  S8. 
Cook  V.  New  York  C.  R.  Co.  (5  Lans.  (N. 

Y.)  401),  Cross..   Inj.  at.   125;   Death,  etc., 

224,  252. 
Cook  V.  New  York  C.  R.  Co.  (i  Abb.  App. 

Dec.  (N    Y.)  43A  3  Keyes.  476).  Negl.,  11; 

Trial.  79. 
Cook  V.  New  York  El.  R.  Co.  (52  N.  Y.  S. 

R.  253.  22  N.  Y.  Supp.  790,  3  Misc.  248), 

Elcv.  Rys.,  loi,  104,  175. 
Cook  7'.  North  &  S.  R.  Co.  (46  Ga.  618,  il 

Am.  Ry.  Rep.  424),  Fni.  Dom..  1043. 
Cook  V.  North  &  S.  R.  Co.  (50  Ga.  211).  Em. 

Dom..  490;  Farm.  Cross.,  2. 
Cook  V.  North  Metropolitan  Tramways  Co. 

(L.  R.  18  Q.  It.  D.  683).  lunployes,  Inj.  to. 

783. 
Cook  V.  St.  Louis  &  K.  R.  Co.  (56  Mo  380). 

New  Tr.,  (),' 
Cook  V.  St.  Louis.  I.  M.  &  S.  R.  Co.  (8  Mo. 

App.  573).  I'd.  Serv..  1,  475.  483. 
Cook  7:  St.  Paul.  .M.  &  M.  R.  Co.  (34  Minn. 

45.  24   N.    W.    Rep.   311),    Employes.   Inj. 

to.  40.   13:;.   182.  225.  ."')7.  471 ;   Fel.  Serv.. 

218. 
Cook  T'    Sherman  {10  Am.  &•  Enj?.   R.  Cas. 

561.  4  McCrary  (U.   S.)  20.  20  l>eil.   Rep. 

107).  Conir.,  59:   Direct..  44. 
Cook  J'.  Statf  (x^  N.  J.  L.  474;  reversing  32 

N   J.  L.  .?3«t.  Tax..  81.  274. 
Cook  7:   I'liion   R.  Co.  (125   Mass.   57),  St. 

Rvs..  47s 
Cook  r.  United  Stater.  Exp.  Co.  (4  Hun  (N. 

Y.)  J7J).  Kvid..  207. 
Cook  r.  Western  &  A.  R.  Co.  (69  Ga.  619). 

Death,  etc..  Jdnf. 
Cook  -<:   Weste.n  &   A.    R.  Co.  (28  Am.   & 

Eng.  R.  Cas  317,  72  Ga.  48),  Release.  26 
Cook  County  r.   Chicago.    R.   &  Q.    R,   Co. 

(.JS   III.   4(10!.    Em.    Dom,.   20.S;   Tax.,    132. 

3M\  347 
Cook  Countv  :•   Great  Western  R.  Co.  (iiq 

III.  218,   10  \    E    Rep.  <i<')4).  Cross..  St.  & 

H..  2:  Sts.  &  II  .  S4.  .■07. 
Cooke  J'    nnstou   i'<;   I,     R.   Corp.  (lO  .\m.   & 

Eng    R    Cas    \jH,  133  Mass    i8s),  Cross., 

St    X:  H  .  im 


Cooke  V.  Illinoiri  C.  R.  Co.  (30  Iowa  202), 

Animals,  37. 
Cooksey  7*.   Kansas  City,  St.  J.  &  C.  B.  R. 

Co.  (17  Mo.  App.  132).  Just.  P.,  23. 
Cooksey  v.   Kansas  City,  St.  J.  &  C.  B.  R. 

Co.  (74  Mo.  477).  Animals.  304. 
Coolbrolh  7.   Maine  C.    R.   Co.   (ji  Am.  & 

Eng.  R.  Cas.  599.  77  Me.  165),  Employes, 

Inj.  to.  '82.  183. 
Cooley  7'.    Rrainerd   (.38  Vt.   394),   Animals, 

3i'). 
Cooley  7-.  Grand  Trunk  R.  Co.  (18  U.  C.  Q. 

H.  ijif)).  .Xnimals.  276. 
Cooley  7'.   Minnesota  Transfer  Ci>.   (SS  Am. 

&  I'jig.   R    Cas.  (n<).  53  .Minn.  327,  55   N. 

W.  Rep.  141).  .Attach..  14:  Car.  of  M.,  383; 

Pleilge,  etc.,  3. 
Cooley  7'.   Port  Wardens  of  Phila.  (12  How. 

(U.  S.)  29<>).  Commerce.  10. 
Coolidge  7'.   Rome.  W.  &  O.   R.  Co.  (23  N. 

Y.  S.  R.  4.'i9.  .S2  Hun  (113.  i  Silv.  Sup.  Ct. 

214.  5  N.  S'.  Supp.  301),  Fires,  316. 
Cooling,  In  re  {(>  Railw.  Cas.  246,  L.  R.   14 

Q.  B.  25.  14  Jur.   128.  19  L.  J.  Q.  B.  25), 

Ferries.  6. 
Coombs  7'.  Bristol  &  E.  R.  Co.  (1  H.  &  N. 

I,  27  L.  J.  Ex.  2(x;).  Car.  of  M..  705. 
Coombs  7.  Bristol  &  E.  R.  Co.  (3  H.  &  N. 

510,  27  L.  J.  Ex.  401),  Parties,  j. 
Coombs   7'.    Fitchburg    R.    Co.    (53   Am.    & 

Eng.  R.  Cas.  353,  156  Mass.  200,  30  N.  E. 

Rep.   1 140).   Employes.  Inj    to,  213. 
Coombs  V.  Salt  Lake  &  Ft.  D.  Co.  (9  Utah 

322.  .^4  Pac.   Rep.  248),   Enj.   Dom.,    1044, 

1075- 
Coon  7'.  North  Carolina  R.  Co.  (65  N.  Car. 

507).  Bridges,  17. 
Coon  7'.  Syracuse  &  U.  R.  Co.  (fi  Barb.  (N. 

Y.)  231),  Fel.  Serv.,  i.  202. 
Coon  7'.  Syracuse  &  U.  R.  Co.  (s  N.  Y.  492: 

artirming   ft    Barb.    231),    App.,    107;    Pel. 

Serv.,  2.1.  113.  439. 
Coontz  7'.    Missouri    Pac.    R.   Co.   (115    Mo. 

W)9.  22  S.  W.  Rep.  572),  Dam..  79.  93";  Em- 
ployes. Inj,  to.  ()4J.  74S. 
Cooper.    Ex  parte  (2   Drew.  &  Sm.   312.    11 

Jur.  n.  S.  10.3.  34  L.  J.  Ch.  373).  Em.  Dom., 

I  iR('). 
Cooper  7'.  .Annistoii  &  .*    ,i.  Co.  (36  Am.  & 

Eng.  R.  Cas.  5   ■..  85  Ala.  loT).  4  So.   Rep. 

689).  Em.   Dom  .  W)3.  W)8,  957.  ()68. 
Cooper  7'.  Atchison.  T.  &  S,   E.   R.  Co,  (.39 

Mo.   App.  489),   .\nimals,   576. 
Cooper  -    Central   R,   Co.    (44    Iowa    i.?4). 

Contrib.    Neg,,  4.    lo;    Employes.    Inj,   to. 

18,   w.   ^>4S;    Evi.l.    215;    Fel.    Serv.    28-.: 

Witn..  1H2. 
Cooper  7'.  Chester  R.  Co.  (19  N.  J.  E<|.  199), 

Em.  Dom..  ,398. 
Cooper  7'.  Corbin  (13  .\ni.  &  Eng.  R.  Cas. 

394,    105    111.    224).   Judm..   21:     Mori..   62, 

2^2:  Tax..  .307, 
Cooper  7'.  Georgia  Pac    R.  Co.  (()2  Ala.  321), 

9  So.   Rep,   159).  Car.  of  M,.  O53. 
Cooper  7',   Grand  Trunk   R,   Co.  (49  N.    H. 

.•o<>i.   Parties,   if). 
Cooper  7'.    Hanies  (93  Ala    280.  9  So.   Rep. 

341).   Injunc.  (t^ 
Croper  r.  Lake  Shore  &  M,  S,   R.  Co.  (f/j 

Miss.  jfii.    10  West.    Rep.    184.  33   N.    W. 

Rep.    .306).   Children.    Inj.    to.    73,   75,    77; 
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Cross.,    Tnj.    at,    85,   166,  269;    Dam.,   i; 

Death,  etc.,  271,  344,  403;  Evid..  J47. 
Cooper  z>.  London  &  S.  W.  R.  Co.  (4  Jur. 

N.  S.  762),  Car.  of  M..  531. 
Cooper  7'.  London  &  S.  W.  R.  Co.  (J7  L. 

J.  N.  S.  C.  P.  3^4.  4  C.  B.  \.  S.  738,   i 

Ky.  &  C.  T.  Cas.  185).  Discrini..  54. 
Cooper  f.  London,   H.  &  *>.  C.  R.  Co.  (L. 

R.  4  Kx.   D.  88.  48  L.  J.   Ex.   D.  4,?4.  40 

L.    T.  3-'4.  -7  W.    R.  474.  3   Ry.  &  C.   T. 

C;ts.  xxii).  Tickets  &   K..  57. 
Cooper   V.    McKee    (49    Iowa   j8f)),    IJills   & 

N'.,  ly. 
CiMiper  J'.    MeKee   (i3    Iowa   AVJ.   5    N'.    W. 

Uep.    I.M),    Hills  &   N.,   11. 
Coiiper  f.  Milwaulue  &  1'.  du  C.   K.  Co.  (23 

Wis.  fH)8).    Fel.  Serv.,    I,   I4<).  38*). 
Cooper  T'.   Mulliiis  (30  (ja.    14()),    Fel.   Serv., 

5' 
Co. .per   T'.    New    York    C.   &    II.    H.    R.    Co. 

((>  Ihtii  (N.  V.)  _7')»,  Med.  Serv.,  7.   18. 
Cooper  r.  Pittsburg.  C.  &  St.  L.  U.  Co.  (.'4 

W.   \'a.  ^7).    ICiiiplojes,    Inj.    to,    143,   S<jo, 

(K)4:  I'Vl,  .Serv..  7,^,  1J4,  ij.S.  -!-'5.  .?97.  40i- 
Cooper  J',   kielinioiid  it   I).   U.  Co.  (4.'   Fed. 

Kep.  («>7),   Rem.  of  C.  47. 
Cooper  f.  St.   Paul  City   R.  Co.  (58  .\ni.  & 

I'.nj,'.   R.  Cas.  5(>8.  54  ,\liiin.  379,  56  N.  \V. 

Rep.  4J),    D.iiii..  83;    ICvid.,  49;    New   Tr.. 

70;  W  itn..   !()<),   171. 
Cooper  ;•.  .Seeoiid  \  T.  St.   Pass.  R.  Co.  (3 

Pliila.  (Pa.)  jf)j),  Injiiiic,  5. 
Cooper  V.    Soutluvesterii    R.    Co.    (4   C.    B. 

738,  J7  L.  J.  C    P.  324),  Discrini.,  18. 
Cooper  I'.  State  (8<j  Ga.  Jj_»,   15  S.   E.    Rep. 

ji>i).  Crini.  L.,  27. 
Cooper  ".    Sullivan   County   (<)5    Mo.    54^), 

Mun.  .Aid.  2X'i. 
Cooper  7'.   Thompson  (13   Blatchf.   (U.    S.) 

434),  Coupons.  3.  4.  16. 
Cooper  V.   Vounjj  (jj  Ga.  Anj),  Car.  of  M., 

804. 
Coopers  t'.   Wolf  (15  Ohio   St.   S-.V.    ICxec, 

15;   Mort..  36. 
Coops  7'    Lake  Shore  &   M.  S.    R.   Co.   (31 

.\iu.    &    l'-»H-    '<•    Cas.   37<>.  (^>   Mieli.   448. 

10  West.    Rep.    174.  x^   N.    W.    Rep.   341). 

Death,  etc..  -Ml. 
Coosa  7'.   Barclay  (30  .M.i.   ijo).   Hills  of  L., 

I. 
Cope  7'.  Thames  II.   1).  &  R.  Co.  (f)  Railw. 

Cas.    83,   3    i:x.    841,    18    L.    J.    Fix.    345), 

Direct..   J5. 
Copelaiid  T'.   Copeland  (7   Bush   (Ky.)   349), 

Dower,  2. 
Cope'.aud  v.  Memphis  &  C.  R,  Co.  (3  Woods 

(U.    S.)   651).    Charters.    13.    i.'r;    Rem.   of 

C,  .S7. 
Copeland  7'.   Nortlieasierii    R.   Co.   (6   El.   & 

HI.  J77.  J  Jur.  X.  S.  1  iOj),  Stock,  6.». 
Copley  7'.    Burton   (39   L    J.    .M.   C.    141,    L. 

R.  5  C.    P.  48<j,  J.'  L.   T.  888).   Intox'inK 

L.,  6. 
Copley   7'.    New    Haven   &    N.    Co.   (ty   .\m. 

&  E'lg.  R.  Cas.  37,^,  13O  .Mass.  0),  Cross., 

Inj.  at,  318. 
Copp  7'.  Louisville  \-  N.   R.  Co.  (4f(  Am.  & 

KuK.   R.  Cas.  634.  43  La.  Ann.  511,  9  So. 

Rep.  441),  Int.  Com.,  i^H. 
Copp  7'.  Louisville  &  N.  R.  Co.  (53  .\ni.  & 


Eng.  R.  Cas.  25,  50  Fed.  Rep.  164),  Lim. 

of  Ac,  .37 
Coppersmith  v.  Mound  City  R.  Co.  (51  Mo. 

App.  357).  Tiial, .35- 
Coppms  7'.   New  York  C.  &  H.   R.   R.  Co. 

(43  Hun  -'6,  6  N.  Y.  S.  R.  57^).  Employes, 

Inj.  to,  671. 
Coppins  7'.  New  York  C.   &  H.    R.   R.  Co. 

(44  Am.  &  Eny.  R.  Cas.  618,   122  N.   Y. 

557,  J5  N.    E.   Rep.  915,  34  N.   Y.  S.   R. 

214;  affirming  48  Hun  292,  17  N.  Y.  S.  R. 

9if)),    Employes,   Inj.   to,    155;    Fel.    Serv., 

59.  1.12,  133.   151- 
Coppner  7'.    Pennsylvania   Co.   (12   III.   .Xpp. 

600),  Children,   Inj.  to.  9. 
Coquard  7*.  Union  Depot  Co.  (10  Mo.  App. 

261).  Pledge,  etc.,  3. 
Corhett  7'.  FilchhurK  R.  Co.  (110  Mass.  204), 

Assign.,   19. 
Corl)eitt  7'.  St.  Louis,  1.  .M.  &  S.  R.  Co.  (26 

Mo.  App.  ()2i),  Fel.  Serv.,  113;  Witn..  88. 
Corhett  7'.  Twenty-third  St.  R.  Co.  {42  Hun 

(N.  Y.)  5K7.  4  N.  Y.  S.   R.  535),  Car.  of 

P..  .103;   False  Imj).,   !l. 
Corhett  7'.  Twenty-tliird  St.   R.  Co.  (114  N. 

Y.  579.  21  N.  E.  Rep.  1033.  24  N.  Y.  S.  R. 

53S).   Ahate..   5. 
Corhin  f.  Cedar  R.ipids,  I.  F.  &  N.  W.   R. 

Co.  (()()  Iowa  7,^,  23  N.  W.  Rep.  270),  Em. 

Dom..  1)54. 
Corhin  -,'.   \Visconsin,    I.   &    N.    R.    Co.    (66 

Iowa  2(xj,  23  N.  W.  Rep.  662),  Em.  Dom., 

493.  '>)3. 
Corcoran  :•.    Boston  &   A.   R.   Co.   (12  Am. 

&     Eng.     R.    Cas.     2 A),    133     Mass.    507), 

Death,  etc.,   258. 
Corcoran    7*.    Chesapeake    &   O.    Canal    Co. 

(Mac.\rth.  (D.  C.)  358),  Coupons,  12. 
Corcoran  7'.  Chicago..   M.  &   N.   R.   Co.  {37 

III.   .\pp.  417:  afiirmed  in   149  III.  291,  37 

N.   E.  Uci,    m,  Sts.  &  H.,   140. 
Corcora'r  . .  i  Concord  &  M.  R.  Co.  (56  Fed. 

Rep.   1014),  Tresp..  Inj.  to,  88. 
Corcoran    i:    Delaware,    L.    &   W.     R.   Co. 

(iJt  N.  Y.  673.  27  N.  E.  Rep.  1022,  .18  N. 

Y.  S.  R.  251.  4  Silv.    \pp.  483),  Employes, 

Inj.  to,   18,  W)4. 
Corcoran    7'.    Delaware,    L.    &   W.     R.   Co. 

(47  N.  Y.  S.  R.  147,  19  N.  Y.  Supp.  994), 

I'lmployes,    Inj.  to,  22. 
Coicoran  7-.   Holhrook  (59  N.  Y.  517),  Fel. 

Serv.,  73. 
Corcor.m  7'.  New  York   I-'l.  R.  Co.  (19  Hun 

(N.   Y.)  .ir)8).  Tresp.,   Inj.  to,    114. 
Corcoran  7'.   St.   Louis.   I.   M.   &  S.    R.   Cii. 

(105  .Mo.  3w.  16  S.  W.  Rep.  411),  Contrih. 

Neg.,  82.  87:  Sts.  &  H..  415. 
Cordell  7'.   New  York   C.   &    H.    R.   R.   Co. 

(64    N.    Y.   5.15;     reversing    6    Hun   461), 

Cross.,  Inj.  at,  in.  10. 
Cordell  7'.   New   York   C.   &    H.    R.   R.   Co. 

(70    N.    Y.    119,    18   .'\n\.    Ry.    Rep.    511), 

Cross.,  Inj.  at.  29";:  Negl  .  5. 
Cordell  ?■.    New  York   C.    !t    H.    R.    R.   Co. 

(75  N.  Y.  330).  Death,  etc..   192,  269. 
C  >rds   7'.    Third    Ave.    R.    Co.    (24  J.    &   S. 

3!0.  4  N    V.  Supp.  439,  21   N.   Y.  S.   R. 

461),   Negl..  40 
Cords    V.   Third    Ave.     R.   Co.   (24  J.   &  S. 

(N.  Y.)  570.  4  N.  Y.  Supp.  713,  23  N.  Y. 

S.  R.  201),  App.,  37. 
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tore  V.  Ohio  River  K.  Co.  (j8  \V.  Va.  456,       Cornwall  &  L.  R.  Co.'s  Appeal  (125  Pa.  it. 


iH  S.    E.    Rep.  5cX)),    Fel.   Serv..    146,    148. 


Jii.  221. 


232,  23  W,  N.  C.  494.  46  Phila.  Leg.  Int. 

3(«,  20  Pittsb.  L.  J.  N.  S.  59,  17  Atl.  Rep. 
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Crawford  r.  Delaware,  I,.  &  W.   R.  Co.  (JJ 

J.  &  S.  (N.  Y.,  50),  Cross.,   Inj.  at,  76. 
Crawford  r.  I)elawar«.   I.    &  W.   I{.  C"o.  ti.l 

N.   y.  S    'i.  .•<>8,  j.\  J.  &  S.  .'5S».  Cross.. 

Inj.  .nt,  1^4,  .yS;  Dam  ,  44;  I'.vid.,  -'<>4;  Imji. 

NcK .  is*. 
Crawford  f.  CieorKiii  I':"'.  R.  Co.  (W)  Ga.  5, 

I.'  S.   l-:.   Rep.   176),  XckI..  104:  New  Tr., 

)7;  Witn.,  145. 
Crawford   f.    (ieornia    R.   Co.   (tu  Ga.   5'*>), 

Car.  of  r.,  57.>. 
Crawford  t.  (ireal  Western  R.  Co.  (iS  U.  C. 

C.   r.  510),  Car.  of  M.,  (>4S,  (1O8. 
Crawford  ?'.   MeUiijiiiliiaii   Ml.   U.  Co.  (v  X. 

Y.  S.  U.  «(.(),  i.'o  N    Y.  (1J4,  J4  N.  1:.  Kep. 

305.  J  Silv.  .\pp.  5(151,  I'.lev.   R)-.,  IJI. 
Crawfoid    f.    .Moliiie    &    G     U.    Cn.    ^d;    (i.i. 

405),   Ivstop..  13;   .St>.   \-   11.,  75. 
Crawford  ;•.  New  Jersey  K    it  T    Co.  (.>8  X. 

J.  L.  47m).  IVnaliy,  u 
Ctawford  j'.   New  \i>v^  C.  iSi   11.   K.  R.  Co. 

(18  llmi  (N.  \ .)  108).  .\iiiiiials,  Jij. 
Crawford    r.    Kaiiroad    C.     (5    I'liila.    (Pa.) 

35<j).  Cliild-t'ii,   111),  to,  34. 
Cr.iwforil   T'.    SniiilHrii    R     ,\ssoc.    im    \!i^'^. 

JJJ).  C.ir.  of  M..  570.  5f*\  (.13 
Crawford   t.    Slate   ti>    Le»   tTenn.)   343,    54 

.\in.   \ii.\i.  4.'3(.  linn,  I...  ,<t» 
Crawford  f    \;i''iy    R.   Civ    «J5  (ir.-itl.   (Ya) 

4(>7>.  h'ni.  Diiin,.  814 
CrawiMid    :•     Western    Cha-ii    'I'el     Co,    (.;7 

l'\d,    Kep.   544),   l);iiil..  71 
Crawfoii!   T'    \Volf  (j<)    l..\va    5(>-t.     Consir 

Ky-  .  .50. 
Cr.iwlonl  ("Mnnly  f     I'if^hnrn  ^    I"     R    Co, 

(3-'  I'a    Si    141),    \lun     \id.   i<>«j, 
Crawford    Inmty    Coin'rs   -      l.ctnisville.    N. 

A    \  Si     I.     R.  Co.  (39  Ind.    ii>j.    Kv    \ni 

Rv.  Rep,  41(1).  Mun.  .Aid,   W»,   1*47.  _'4«x  444 
Crnwf'.rd-iviile   \-    \V     R,   C.*    r    WriKht    ^5 

Ind.  J5J).  Trc-p  .  14 
Crawley"?'.  (uorKia  R    \   n    Cc    (8j  Ga    -.qci. 

H  S     !•■.     Rc]),   417,    fiirUier    :it»peal   S"   G;i, 

n>l).   ('loss.    Inj     ,ii.    iSi  ;   Trial.    !<)7 
Crawlev  v    Kiiliinond  &  D.   R    Co   (70  Miss. 

340.   13  So    Re)).  74).  Death,  etc,   197. 


Crawshaw  v.  York  &  N.  M.  R.  Co.  (i  B.  C. 
C.  45.  i<)  Jur.  668.  -'1  L.  J.  Q.  U.  ^74).  Arb., 

Crawsliay  r.  Soiitter  (<>  Wall.  tU.   S.)  7.19), 

Mori..  J97. 
Crayeroft  j'.  Atchison,  T.  &  S.  F.  R.  Co.  (18 

Mo.  .\pp.  487),  Car.  of  M.,  443,  67(1. 
Cream  City  R.  Co.  :•.  Chicane.,  M.  &  St.  P. 

R.  Co.  (Ji  .An-.  &  Kiik'.  R.  Cas.  70,  (.3  Wis. 

93,  j,i  X.  W.  Rep.  4J5,  53  .\m.  Rep.  2(17), 

Bills  of  L.,  34;  Lint,  of  Liab.,  43;  Release, 

3;  Words  &  Ph.,  3H. 
Creamer  r.    West    ICiid  St.    R.   Co.   (52  .Am. 

&  Mills'.  R.  Cas.  558,  156  Mass.  3JO.  31    N. 

E.  Rep.  .391,  16  L.   R.  .A.  490),  Death,  etc.. 

J3.  174;  St.  Rys.,  404. 
Crea.Mjn  7:  Wabash.  St.  I..  &  I'.   R.  Co.  (17 

.\lo.  .Ai)p.   III).   .Animals,  608. 
Credit     Co.    7<.     .Arkansas     C.     R.     Co.     (5 

McCrary    (U.    S.)    -M.    i.S    Eed.    Rej).    4O), 

Mort.,   1,15,  -'()J,  -•<>4.  -'97;    Keceiv..  <>i. 
Credit    Mobilier,    in   re   1 10   I'hila.    (I'a.)   _•). 

Dissol.,   II,    IJ. 
Credit  Valley  R.  Co.,  In  re  (J4  (Jrant's  Ch. 

(U.  C.)_>3i),  I'Jii.  Doin.,  I2j8,  i.'47. 
Credit    \'alley    R.    Co.,    In    re   (4   Out.    .App. 

53J),  I'.iii.  Dom..  i.'5,<. 
Credit    \alley    U.    Co.   -,:    (ire.il    Western    R. 

Co.  (j$  (Jrant's  Ch.   (U.   C.)  507).   Cross. 

Rys.,  61. 
Creed   f.    Pennsylvania    K,    Co.    (80    Pa.    St. 

139),  Car.  of  P.,  J_',  45.  581,  5S<;;  Ccnidiiet.. 

I. 
Cretan  f.  .Marstmi  (i-'d  N    N'.  5(18.  _7  .\',   Iv 

Rep.  05-'.   .18    N.    Y.    S.    R,   4-'8;   re\er>nin 

.U   N.   Y.  S.    K.  c>i3.   10  N     Y.   Sii|)p.  ()8i), 

Employes.   Inj.  to,   i,J3. 
CrcK.vj  t-,"(hicaKo  &  W.  M.  R.  Co    Oji   .Mich, 

6J4,  5_'  X.  W.  Reji    6j),   lunployes,  Inj,  to. 

Cretin   .•'.    Brooklyn  Crosstown    R    ( "n    (75 

X.   Y.    \i)j.  31    .Am     Rep.  459;  ariirnnni,;   5() 

How.    I'r.   3_>).    Vt>ale..    14 
CreKin   :•,    Brnoklvn   Crnssln.'n    K.    C'l.    (56 

How.  Pr.  (X.  \')  4(15).  Ihivl,  ^-  W..  iH. 
Cretin   T'.    Brnoklvn    Crosstown    R.   Cr>.    (18 

lliin  (N.  \.)  .168),  New  Tr,.  .u. 
Cre^^in  r.    Brooklyn   Crosstown    R.    Co.   (83 

N.  Y.  5c)5.  38  ,\m.   Rep,  474;  reversinu  10 

Ilim  .141;  see  also  18  linn  3')8),  .Altaic. .   1.}. 
Crenshaw  v.  St.  I.fnii-.   K.  ^  N,   W.   1<    Co. 

(54   ,\lo,   .\pp.   J33).    l'"ences,  58, 
Crerar  f.    Milw.inkee  Si   St.    P.    R.    To,   (,15 

Wis    (>71.  .\itach..  53,  57. 
Cr»-\«ent   City    Live   Slock    Co.    T'     But' lurs' 

Cnioii     Skmnhlei   Iiiiu  1      Co.     (ijo    C    S. 

141.  7  Slip,  Ct     Kep,  47_'),   I'ed.  Cts..  1. 
(.'resci'iit    Cilv     R,    Co.    f.    New    (  )r'c;ins    (4^ 

l.a.  .Ann    1057.   11  So.  Rep.  6K1).    la.s,.  j<ij. 
Cressey  7'.  Northern   K    Co.  (15. Am    »S;   V.un- 

\i.  Cas    540,  5<»   N.    II    5(14.  47  Am.    Rep. 

.•J7),    Anim.iis.  jSi. 
I'resson   :•.    Philadclplii.i     i*^-     R      i.   Co    (n 

Phila.  (Pa.)   S97).  Tickets   &    I    .   57 
(."resson.    C    C.    K    N     Y     S.    U.    R     Co.    ?■. 

\nnvni;m    (P.i.)    (11     All      Rep     5(111.     I'm. 

Doni  .  580,  (145.  (/)3, 
Crew   f,    Pennsylv.mi.i    P..    Co.    (1    Pa.    Dist. 

!<.•).   Di-criin..  80. 
Crew  7:  St,  I.imis.   K    «:   X.  W.   R,  Co.  (jo 
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Fed.  Rc|).  87).  Contril).  Nik..  12:  Em- 
ployes, Inj.  to,  20,  179,  4JJ.  sgo;  Evid.,  291; 
Fcl.  Sen.,  1,  5O.  5H,  142,  151,  \s^,  4,jo,  4.?.'. 

Crews  J'.  Kansas  City.  St.  J.  &  C.  li.  K.  Co. 
(ly  Mo.  App.  ^0J},  Fires.  259,  277,  j80. 

Crews  f.  Kicluiiotid  &  D.  R.  Co.  (i  Int. 
Coin.  Rep.  70.3,  1  Int.  Com.  Com.  401), 
Int.  Com..  .)i.  42,  (16. 

Crewson  7'.  Grand  Trunk  R.  Co.  (27  U.  C. 
g.  U.  (H).  Flood.  Lds.,  24.  i>X 

Crine  j-.  Fast  Tcnti..  V.  &  (1.  R.  Co.  (84  Ga. 
051,   II   S.    F.    Kep.  555),  Car.  of   IV,   289, 

5<>4. 
Crisman  f.  Smith  (.U)  Am.  &  l-.nn.   R.  Cas. 

4_'j.  44  N    J.  F(|.  j,?«,  14  All.  Rep.  484,  12 

Cent.   Rep.  «,?6),   lini.    Uom.,  Jjo. 
Crissey  j'.    Ilestonville,    M.   «:    F.    Pass.    R. 

Co.  (75  I'a.  St.  8,?),  Cliildnn.  Inj.  to.  no; 

NeKl,  ()i ;  St.   Rvs.,  .ISJ. 
Crist  V.   Erie   R.  Co.  (58  N.   Y.  638.  mem.; 

aft'irmin^'   1   T.  &   f.  4.<5),    lMre>,   J.u.  J^.\. 
Criswel)  ?■.  I'lttsliurt:,  Si.  F.  iSj  C.   R.  Co.  (.U 

Am.  &  I'iiiw.   R    Cas.  _'.?_>,  .?o  W.   Va.  79S, 

(1   S.    1'^    Rep.   .11),    JMnpluyis,    Inj.   to,   j,y, 

Fel  Serv..  7.?,  _'17.  .?I.S. 
Crniker  j'.   Crane   (Ji    VVen<l    (,N.    Y.)   211). 

Incorp.,  8;     Ry.   Conirs,   5;    Sul)scr.,   20, 

150- 
Crocker  v.  New  London,  W.  &  P.    R.  Co. 

(24  Conn.  249).   iCjeet.   Pass.,  (>. 
Crciiker  1:   Old  Colony    R.   Co.    (l,^7   Mass. 

417),  Stock,  .u. 
Crocker  j'.  Wolson  (30  Cal.  663),  Mun.  Aid, 

40S. 
Crockett  r.  Ciidvi  stun,    II.  &  S.   .\.   R.  Co. 

(80  Tex.  292,  10  S.  W.  Rej).  ,?8).  I'l.,   14. 
Croft  V.  Haltimore  \'  O.  R.  Co.  (1   Mac Artli. 

(D.  C.)  492),  BaK«.,  19;  Car.  <d  P.,  518. 
Croft  J'.    HeniiinKton    &    R.    R.    Co.    (O4   Vt. 

I,  2,1  Atl.    Rep.  922),    Em.   Dom..  50,   142, 

21)1. 

Cn.li  V.  London  &  N.  W.  R.  C«i.  (9  Jur.  N. 

s.  <x>2,  .u  F  J  u  n.  11.1  .1  n.  &  s.  4.v», 

7  F.  T.  741,   II   W.   R.  .^f«),    i:m.    Dom., 

I17.';. 
CroUey  v.  Minneapolis  &  St.  L.   R.  Co.  (14 

.■\in.  &   l''.nK    l<    Cas.  47.  ,50  Minn.  541,  16 

N.  W    Rep.  42.'),   h'.in.  Dom..  972. 
Croinnielin  ?'.    New   York   &    IF    R.   Co.   (1 

\l)l)    .\pp.   Dec    (N.  Y.)  472,  4  Keyes  90), 

Car.  of  M..  ,177. 
Cruni  f.  New  York  C.  &  IF  R    R.  Co.  (48 

N.   Y.   S     R.  408,   20    N     Y     Sui>p     ^i<)), 

Cro.Ks.,  Inj    .It,  ,u'i 
Croniii  7:    \l\^i\)\:it\i\   St.    H    Co.   (2S  .\ni.    »S: 

Vmh    R.  ('a-    122,   144  Mass    241),   10  N    E 

Hep    8.u>.   Si.   Rys,.   528 
Cronin  7\  Patrick  Cininls   i.j  lIiiKlies  (U    S.) 

«;24),  Mun.  .Aitl.   <i  1.  ^4',. 
Cn.nk  r.  Cliicano.   M.  &  St.   F'.   R.  Co.  (54 

Am.  &  V.nn.  R.  Cas    S25,  .?  S.   Dak.  <)X  .S2 

N.   W.    Rep.  420).   Fir's,  26,  2()J.  271.  271, 

27.S. 
Cronkite  r.  Wells  (;H2  N.  Y.  247),  Exp.  Cos., 

2<). 

Croiisky  t-    Missouri   Pa-    R,   Co.   {77  Mo. 

,1f)2),  .\nimals.  617. 
Crnoke    7v    Daviess    County    (.36    Ind.    .120), 

Mun.  .Aid.   118, 
Crooks  r.  Second  Ave.  R.  Co.  (49  N.  Y.  S. 


R.  376,  66  Hun  626.  mem.,  20  N.  Y.  Supp. 

813).  St.  Rys.,  .141. 
Croom  V.  ChieaKo,  M.  &  St.  P.  R.  Co.  (52 

Minn.  296,  53  N.  W.   Rep.  1128),  Car.  oi 

P..  113,  14(1. 
Crosbie  z:  Chicago,  1.  Si  D.  R.  Co.  (14  Am 

&  En^.    R.   Cas.  463,  62  Iowa   189,   17   .\ 

W.  Rep.  481),  Em.  Dom.,  211. 
Crosby  J'.  Del.iware  &  IF  Canal  Co.  (35  N 

Y.  S.  R.  7(13,  5<>  lluu  617.  13  N.  Y.  Supp. 

30'>;  reversed  in   128  N.   Y.  O41,  mem.,  40 

N.  Y.  S.  R.  8s.  3  Silv.  App.  .SSo),  IJailm.,  1. 
Crosby  7'.   Detroit,  C.   IF  &  M.    R.  Co.  (38 

Mich.  4S8.  2S  N.   W.    Rep.  4^3),  Animals, 

S.18:  Fences,  8(.,  87:  NckI..  67. 
Crosby  1:  Fyon  (.17  Cal.  242),  Mun.  Aid,  26. 
Crosby   7'.    Maine   C.    R.    Co.    ((»t   Me.   418). 

Tickets  &   \'..  71. 
Crosby  7'.  New  Fnn.lon,  \V.  &  P.  R.  Co.  (26 

Conn    121).  Honils,  5f). 
Cn.sby  7'.   Roub  (If.  Wis.  616),    Rills  &   N., 

Crosby   7'.    St.    Paul    City    R.   Co.    (34   Minn. 

413,  26  N.  W.  Uip.  223),  .App.,  JX 
Cross  7'.  IhirliiiKtoii  vt  S.  W.  R.  Co.  (8  Am 

«:  Vmk-  R    <^'as.  2fi3.  .s8  Iowa  O2.  12  N.  W. 

Rep.  71).   Consol.,  35. 
Cross  7'.  Graves  (4  Tex.  App.  (Civ.  Cas.)  149, 

If.  S.  W.  Rep.  1021,  Bills  of  F.,  64;  Evid., 

1H2;  Slat.   .AkIs.,  5. 
Cross  7'.  Fake  Shore  &  M.  S.  R.  Co.  (35  Am. 

&  F.UK.  R.  Cas.  47f).  <x)  Mieh.  3fi3,  14  West. 

Rep.  181.  ^^7  N.  W    Rep.  .Vn).  Stat.  &  D., 

61,  94,  (/}:  \/itn..  17.S. 
Cross  7'.    .\icl';ulen  (I    Tex.   Civ.    .App.   461. 

20  S.  W.  Re)..  84f.).  Car.  of  F.  S.,  5 
Cross  7'.    Peach    noltom    R.   Co.   (I    Am.   & 

F.iiK.  R.  Cas.  3f)6,  <x)  Pa.  St.  3<)2).  Subser.. 

121. 
Cross  7'.  St.   Fouis.  K.  C.  &  X.   R.  Co.  (14 

.\in.  &  I'.iiK.  R.  Cas.  123,  77  M"-  .<i8»,  Sts. 

&  IF.  if.5. 
Cross  7'    West  VirKinia  C.   &  P.   R.  Co.  (34 

W.  Va.  742,  12  S.  I".    Rc]..  765).  Mand  .  32. 
Cross  7'.  West  Virginia  C.  «;  P.    R.  C(..  (47 

Am.  &  Fn«.  R.  Cas.  381,  3.S  W.  Va    174. 

12  S.  E.  Rep.  1071),  Direct.,  5. 
Cross  7'.  West  Virginia  C    &  P.   R.  Co    (.^7 

W    \',i.  342.  16  S.   F.  Rep.  587),  Corp.,  (.; 

Direct..  2. 
Crossan  7'.   New  York  &   N.   E.   R.  Co.  (40 

.Am.  &  FiiK    R    I  as.  i3f.,  149  .Mass.  it/.,  21 

\.  Iv  Rei..  3f.7),  Car.  of  .M..  657. 
Crosstown  Si    K.  C(..,  In  re  (';2  N.  Y.  S.  R. 

20';.  JJ  N    V    Supp.  818),  St.  Rys.,  63. 
Croity  7'   ()r.>...n  &  T    R.  Co    (3  Man.  182). 

For   Corp.,  15    Proc,  24,  43,  47,  48. 
Crouci)  7'.  Charleston  &  S.  R.  Co.  (29  .Am. 

&   Vmk.    R    Cas.  495,    21    So.    Car.    495*. 

Hridtjes,  71).  Contrib.    Ne^{.,  65.   105. 
Croud)  7'.    Great    Northern    R.    Co.   (11    Ex. 

7%j.  25  F.  J.  Ex.  137.  I   Ry-  &  C.  T.  Cas. 

2f)),  CharRes,  29.  47.  91 
Crouch   7'.   Great    Northern    R     Co.   (9   Ex. 

SSr.  7  Railw.  Cas.  787,  ^^  F   J.  Fx.  148,  i 

Ry    &  C.  T,  Cas.  16),  Charges.  ji>.  93. 
Crouch   7'.    Great   Western    R.    Co.   (2   IF   8t 

N.  491.  3  Jur   N.  S   7'A  2f)  L.  J.  Ex.  4>8). 

Car.  of  M.,  239. 
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Crouch  V.  London  &  N.  W.  R.  Co.  (7  Ex. 

705,  21  L.  J.  Ex.  207),  PI..  50. 
Crouch  V.  London  &  N.  W.  R.  Co.  (14  C. 

B.  255.  7  Railw.  Cas.  717,  2  C.  L.  R.  188. 

i«  Jur.  148,  2.3  L.  J.  C.  I'.  73),  Car.  of  M.. 

44.  »99. 
Crouch  V.  London  &  N.  W.  R.  Co.  (2  C.  & 

K.  7^)),  Charges,  30,  39;  Evid.,  267. 
Crouch  7:  Loui.svillc  &  N.  R.  Co.  (42  Mo. 

App.   248),  Agency.   IJ;   Car.   of   AI.,  574, 

588,  f)08:  Contr..  86. 
Crounsc  v.  Syracuse,  C.  &  N.  Y.  R.  Co.  (32 

Hun  (N.   Y.)  497;  affirmed  (?)  97  N.   Y. 

631,  mcin.),  Injunc,  66. 
Crow  f.  Owenshoro  &  N.  R.  Co.  (17  Am.  & 

Kng.  R.  Cas.  31.  82  Ky.  134).  Deeds.  36. 
Crow  I'.  Wabash,  St.  L.  &  P.  R.  Co.  {j^  Mo. 

App.  357).  Tresp.,  Inj.  to,  114.  i->6. 
Crowe  J'.  New  York  C.  &  H.  R.  R.  Co   (70 

Hun  37.  5J  N   Y.  S.  R.  5S8.  23  N.  Y.  Supp. 

1100),   Employes.  Inj.  to,  7.  194.  213,  326: 

Slat.  &  D..  62. 
Crowell  V.   Merrill  (60  Iowa  53,   14  N.  W. 

Rep.  81).  Mun.  Aid.  412. 
Crowcll  V.  New  Orleans  &  N.  E.  R.  Co.  (20 

Am.  &  Eng.   R.  Cas.  306.  61   Miss.  631). 

Land.  &  T.,  3.  4. 
Crowley  v.  Burlington,  C.  R.  &  N.  R.  Co. 

(18  Am.  &  Eng.  R.  Cas.  56.  65  Iowa  658, 

20  N.  W.   Rep.  467,  22  N.  VV.   Rep.  918). 

Employes,    Inj.  to,  325,   511;   Sts.   &   H., 

322,  374. 
Crowley  v.  City  R.  Co.  (60  Cal.  628),  App., 

94- 
Crowley  v.  Davis  (63  Cal.  460),  Injunc.  14. 
Crowley  v.  Panama  R.  Co.  (30  Barb.  (N.  Y.) 
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R.  Cas.  543,  131   Mass.  258,  41  Am.   Rep. 

221),  Guar.,  I. 
Davis  7>.  Oregon  &  C.  R.  Co.  (8  Oreg.  172), 

Car.  of  P.,  S94;  Contrib.  Neg.,  28;   Evid., 

67. 
Davis  7'.  Providence  &  W.  R.  Co.  (121  Mass. 

134),  Fires,  160. 
Davis  z'.  Richmond  &  D.  R.  Co.  (30  So.  Car. 

613,  9  S.  E.  Rep.  ids),  .Animals,  640. 
Davis  V.  Rome,  W.  &  O.   R.  Co.  (56  Hun 

3/2.  31   N.  v.  S.  R.  369,  10  N.  Y.  Supp. 

334),  Evid..  140. 
Davis  f.  Roscdale  St.  R.  Co.  (75  Tex.  381. 

12  S.  W.  Rep.  999),  Injunc.  66. 
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Davis  V.  St.  Louis.  I.  M.  &  S.  R.  Co.  (44 
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Davis  v.  Third  Ave.  R.  Co.  (9  J.  &  S.  (N.  Y.) 

31).  Trial,  68. 
Davis  7'.  Titusville  &  O.  C.  R.  Co.  (30  Am. 

&  Eng.  R.  Cas.  341,  114  Pa.  St.  308,  6  Atl. 

Rep.  736),  Em.  Dom.,  426;  Evid.,  158:  Lo- 
cation, etc.,  26. 
Davis  7'.  Tuscumbia,  C.   &  D.    R.    Co.    (4 

Stew.  &  P.  (Ala.)  421),  Em.  Dom.,  84. 
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2  Pac.  Rep.  521).  Actions,  12:  Negl.,  109. 
Davis  V.  Wabash  R.  Co.  (46  Mo.  App.  477). 

Animals,  383.  46C. 
Davis  7'.  Wabash,  St.  L.  &  P.  R.  Co.  (26  Am. 

&  Eng.  R.  Cas.  315.  ^9  Mo-  MO,  1  S.  W. 

Rep.  327;  reversing  13  Mo.  App.  449),  Car. 

of  M.,  12  21,  173,  179,  698:  Words  &  Ph.,  7. 
Davis  V.  Wabash,  St.  L.  &  P.  R.  Co.  (13  Mo. 
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89  Mo.  340),  Car.  of  M..  758. 
Davis  Ave.  R.  Co.  7'.  Mallon  (57  Ala.  168,  20 

Am.  Ry.  Rep.  405),  Just.  P..  7. 
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Rep.  825),  Stock,  60. 
Davison  7'.  Gillies  (L.  R.  16  Ch.  D.  347,  n., 
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19. 
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127,  30  N.  E.  Rep.  466),  Car.  of  P..  372. 

564.  603. 
Dawson  7:  Chicago  &  A.  R.  Co.  (18  Am.  & 

Eng.  K.  Cas.  521,  79  Mo.  296).  Car.  of  M.. 

,37,  57;  Lim.  of  Liab.,  19. 
Dawson  7'.  Iron  Range  &  H.  B.  R.  Co.  (97 

Mich.  33,  56  N.  W.  Rep.  106),  Attach.,  34, 

36. 
Dawson  7'.  Louisville  &  N.  R.  Co.  (Ky.)  (11 

Am.  &  Eng.  R.  Cas.  i.m).  Car.  of  P.,  634; 

Dam.,  24,  37;  Evid.,  72:  Trial,  114. 
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L.  T.  682).  Derailm.,  4. 
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Ct.  Rep.  11),  Pat.  for  Inv.,  2. 
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420).  Sts.  &  H.,  122. 
Day  V.  Highland  St.  R.  Co.  (15  Am.  &  Eng. 

R.  Cas.  150,  135  Mass.  113).  Employes,  Inj. 

to,  558:  Sunday,  7,  10. 
Day  7'.  Joiner  (6  Baxt.  (Tenn.)  441),  Tax., 

171. 
Day  7'.   Louisville.  N.   O.   &  T.   R.  Co.  (69 

Miss.    589,    II    So.    Rep.   25),    Estop.,    28; 

Injunc,  46. 
Day  7'.   New  Orleans  Pac.   R.   Co.   (35   La. 

Ann.  694),  Animals,  37,  366,  495;   Fences, 

13:  Negl.,  99 
Day  V.   New  Orleans  Pac.   R.   Co.   (37  La. 

Ann.  131),  Consol.,  40. 
Day  7'.  New  York  C.  R.  Co.  (51  N.  Y.  583, 

4  Am.   Ry.   Rep.  356;   reversing  53  Barb. 

250),  Contr.,  loi. 
Day  7'.   New  York  C.  R.  Co.   31   Barb.  (N. 

Y.)  548),  Contr.,  18:  Stock  Yards.  6. 
Day  7'.   New  York  C.  R.  Co.  (22  Hun  (N. 

Y.)  412:  affirmed  in  89  N.  Y.  616;  former 

appeal  31  Barb.  548),  Contr..  20. 
Day  7'.    New   York    El.    R.    Co.    {23   N.    Y. 

Supp.  179.  52  N.  Y.  S.  R.  319,  3  Misc.  616, 
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Day  7'.  New  York,  P.  &  O.  R.  Co.  (20  Am. 
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E.  Rep.  765.  n  N.  Y.  S.  R.  335:  reversing 

42  Hun  654.  4  N.  Y.  S.  R.  772).  Dissol.,  4; 
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Day  7'.  Owen  (5  Mich.  520),  Car.  of  P..  61, 

64.  5.^8- 
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470 


TABLE  OF  CASES. 


l>  n 


I 


m^ 


Eng.  R.  Cas.  564^  44  Ohio  St.  406,  7  N.  E. 

Rep.  528),  Em.  Dom.,  120. 
Day  V.  Ridley  (16  Vt.  48),  Car.  of  M.,  104, 
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EnR.  R.  Cas.  324,  151  Mass.  302,  23  N.  E. 
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Davton   &   C.    R.   Co.   v.    Hatch    (i    Disney 

(Ohio)  84).  Charters,  35;  Spec.  Perf.,  29; 

Stock,  8;  Subscr.,  208. 
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Dean  v.  Metropolitan  El.  R.  Co.  (119  N.  Y. 

S40,  23  N.  E.  Rep.  1054,  30  N.  Y.  S.  R. 

81),  Tresp.,  9:  Trial.  87. 
Dean  v.  Omaha  &  St.   L.  R.  Co.  (54  Mo. 

App.  647),  Animals.  154. 
Dean   v.   Pennsylvania    R.    Co.   (39   Am.    & 

Eng.  R.  Cas.  697.  129  Pa.  St.  514.  18  Atl. 

Rep.  718).  Cro.ss.,  Inj.  at.  285;  Imp.  Neg., 

21. 
Dean  r.  Petersborough  &  C.  R.  Co.  (2  Ont. 

Pr.  79),  Em.  Dom.,  1266. 
Dean  7'.  St.  Paul  &  D.  R.  Co.  (53  Minn.  504, 

55  N.  W.  Rep.  628).  Assign.,  4. 
Dean  V.  Si.  Paul  Union  Depot  Co.  (39  Am. 

&  Eng.  R.  Cas.  360,  41  Minn.  360,  5  L.  R. 

A.  442.  43  N.  W.  Rep.  54),  Union  D.  Cos., 

9- 
Dean    v.  Sullivan    R    Co.    (22  N.   H.  316). 

Fences,  31. 
Dean  v.  Vaccaro  (2  Head  (Tenn.)  488).  Car. 

of  M..  283,  758. 
Deans  v.  Wilmington  &  W.  R.  Co.  (45  Am. 

&  Eng.  R.  Cas.  45,  107  N.  Car.  686,  12  S. 

E.     Rep.    77).   Contrib.    Neg..   48;    Death. 
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310,  6  S.  E.  Rep.  723),  Contrib.  Neg.,  120; 

Witn.,  144. 
De  Betz's  Petition  (9  Abb.  N.  Cas.  (N.  Y.) 

246),  Mort.,  15s,  185;  Reorg.,  9. 
Debovoise  v.  New  York,  L.  E.  &  W.  R.  Co. 

(25  Am.  &  Eng.  R.  Cas.  335,  98  N.  Y.  377, 

SO  Am.  Rep.  683;  affirming  30  Hun  479), 

Death,  etc.,  114,  115. 
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111.  499).  Em.  Dom.     +2,  320,  367,  554,  601, 
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Fed.  Rep.  723),  Waters  &  W.,  3. 
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Ind.  493.  33  N.  E.  Rep.  349),  Sts.  &  H.. 

135,  224. 
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N.  Y.  S.  R.  267).  Mort.,  223;  Receiv.,  i, 

36.  136. 
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Sunday.  3. 
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Jur.  N.   S.  395.  26  L.  J.   Ex.  171),   Pel. 
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Dtvirson  t'.  ICastcrn  R.  Co.  (s8  N.  H.  129), 

l'"vi(l.,  37,  172. 
Dcville  V.  Soutlu'rn  Pac.  R.  Co.  (50  Cal.  38.1, 

12  Am.  Ry.  Rep.  180),  Trcsp.,  Inj.  to,  93, 
Dcvinc  V.   IJoston  &  A.  R.  Co.  (159  Mass. 

348,  34  N.  E.  Ri'p.  539),  Ffl.  Scrv.,  98,  118, 

Divine  7:  St.  Paul  &  S.  C.  R.  Co.  (J2  Minn. 

8,  19  Am.  Ry.  Rep.  353),  Fences,  51. 
Devine  :-.  Savannah   F.  &  W.  R.  Co.  (89  Ga. 

541,  IS  S.  E.  Rep.  781),  Employes,  Inj.  to, 

366. 
Devino  ?'.  Central  Vt.  R.  Co.  (63  Vt.  98,  20 

Atl.  Rep.  953).  NcbI,  89;  PI..  35. 
Devitt  7'.  Pacific  R.  Co.  (50  Mo.  302,  3  Am. 

Ry.  Rep.  533),  Employes,  Inj.  to,  365, 
Devlin,  In  re  (40  U.  C.  Q.  B.   160),  Sts.  & 

H..  243. 
Devlin  v.  Atlantic  Ave.  R.  Co.  (32  N.  Y.  S. 

R.  95^.  57  Hun  59'.  niein.,  10  N.  Y.  Siijjp. 

848),  St.  Rys.,  358. 
Devlin  v.  Grand  Trunk  R.  Co.  (30  U.  C.  Q. 

B.  537),  Car.  of  M.,  685. 
Devlin  v.  Second  Ave.  R.  Co.  (44  Barb.  (N. 

Y.)  81),  Constr.  Rys.,  59. 
Dc'lin  I'.  Smith  (89  N.  Y.  470;  reversing  in 

part  25  Ilnii  206),  Employes,  Inj.  to,  96. 
Devlin  :-.  Waba.sh,  St.  L.   &  P.   R.  Co.  (28 

Am.  &  EnK.  R.  Cas.  524,  87  Mo.  545),  Em- 
ployes, Inj.  to,  46,  227.  345;  Evid..  202. 
Devoe  v.  Ithaca  &  O.  R.  Co.  (5  Paige  (N. 

Y.)  521),  Receiv.,  22. 
Devoy  T'.   Boston  &  A.   R.   Co.  (52  Am.  & 

Eng.  R.  Cas.  488,  156  Mass.  161,  30  N.  E. 

Rep.  SS7).  Death,  etc.,  222. 
Dewald  V.  Kan.sas  Ci'y,  Ft.  S.  &  G.  R.  Co. 

(47  .Am.  &  Eng.  R.  Cas.  557,  44  Kan.  586. 

24    Pac.    Rep.    iioi),    Contrib.    Neg.,    98; 

Death,  etc.,  174,  188:  Negl.,  S3. 
Dewey  v.  Chicago  &  N.  W.  R.  Co.  (31  Iowa 

373,  2  Am.  Ry.  Rep.  3(^)9),  New  Tr.,  24. 
Dewey  v.  Chicago,   R.   I.   &  P.   R.  Co.  (31 

Iowa  373),  Animals,  145;  Death,  etc.,  215, 

253- 
Dewey  v.  Detroit,  G.  H.  &  M.   R.  Co.  (53 

Am.  &  Eng.  R.  Cas.  550,  90  Mich.  230,  16 

L.  R.  A.  342,  52  N.  W.  Rep.  942;  reversed 

on  rehearing  in  97  .Mich.  329,  56  N.  W.  Rep. 

756),  Employes,  Inj.  to,  171:  Fel.  Serv.,  95, 

222,  224. 
Dewey  v.  Detroit,  G.  H.  &  M.   R.  Co.  (97 

Mich.  329,  52  N.  W.   Rep.  942,  56  N.  W. 

Rep.    736),    Employes,    Inj.    to,    154;    Fel. 

Serv.,  17,  222. 
Dewey  v.  Toledo,  A.  A.  &  N.  M.  R.  Co.  (50 

Am.  &  Eng.  R.  Cas.  607,  91  Mich.  351,  51 

N.  W.  Rep.  1063,)  Consol.,  40;  Evid.,  200: 

Ult.  Vii-.,  ?3. 
Dewire  v.  Boston  &  M.  R.  Co.  (37  Am.  & 

Eng.  R.  Cas.  57,  148  Mass.  343,  19  N.  E. 

Rep.  523.  2  L.  R.  A.  166),  Car.  of  P.,  23; 

CoUis.,  7:  Tresp.,  Inj.  to,  11. 
De  Witt  V.  Chicago,  B.  &  Q.  R.  Co.  (41  Fed. 

Rep.  484),  Bonds,  39- 
De  Witt  V.  Elmira  Transfer  R.  Co.  (134  N. 


V.  495.  3-'  N.   •••.   R«'l'.  4^.  4«  N'.   V.  S.   R. 

320;  at'liriiiing  55  Hun  f)i2,  29  N.  Y.  S.  R. 

fH3,  5  Silv.  Sup.   Ci.  5f)8,  9  N.  Y.   Supp 

149),  .Mini.  Corp.,  35. 
Dexter  7:  Syr.icuse,  H.  &  N.  Y.  R.  Co.  (42 

N.  V.  ,u(t),  Bagg.,  29. 
Dey  7<.  Chicago,  M.  &  St.  P.  R.  Co.  (47  Am. 

&  Eng.  R.  Cas.  17,  45  Fed.  Rep.  82),  Rem. 

of  C,  4. 
Deyo  7'.  New  York  C.  R.  Co.  (.14  N.  Y.  9), 

Car.  of  P..  570;  Trial,  ft8. 
Deyo  7:   Otoe  County  (;\7   Fed.   'iep.    24(1), 

Mun.  Aid,  ,\Ti7,  .\H(). 
Diamond  7'.    Lawrence  County  (,\7   Pa.    .St, 

.353),  Mun.  Aid.  34.";.  ,1f>5,  .^7f^. 
Diamond  7'.  Northern  I';ic.   R.  Co.  (29  Am. 

&  Eng.  R.  Cas.  117,  (y  Mont.  580,   13  Par. 

Rep.  ,^67),  l-'ires.   12.  S9,  2,^2.  270,  288,  301. 
Diamond  Brick  Co.  7:  New  York  C.  &"  H. 

R.  R.  Co.  (58  Hun  (N.  Y.)  396,  34  N.  Y. 

S.   R.  ()37,   \2  N.  Y.  Supp.  22),  Animals, 

221 ;  Farm  Cross.,  13. 
Diamond  Brick  Co.  ?'.   New  York  C.   &  H 

R.  R.  Co.  (28  N.  Y.  S  R.  1}^.  7  N.  Y.  Supp. 

8r)8,  5  Silv.  Su]).  321,  55   llun  fws,  mem.). 

Animals,   181;   l-'arm   Cross.,   13. 
Dibb  7:  Dry  Dock,  i:.   B.   &  P.  R.  Co.  (ift 

N.   Y.   S.   R.  1)22.  49   Hun  607,   i    N.   Y. 

Supp.  640),  Employes,  Inj.  to,  238,  395. 
Dibble  7'.  Brown  (12  Ga.  217),  Bagg.,  i,  3,  .30, 

37.  H4. 
Dibble  v.  New  York  &  E.  R.  Co.  (25  Barb. 

(N.  Y.)  183),  Death,  etc.,  169. 
Dice  7'.   Willamette  T.   &   L.   Co.   (8  Greg. 

rx)).  Car.  of  P..  38. 
Dick  V.  Indianapolis.  C   &  L.  R.  Co.  (8  Am. 

&  Eng.  R.  Cas.  loi,  38  Oiiio  St.  389).  Em- 
ployes, Inj.  to,  15s;  Fel.  Serv..  sif). 
Dickens  ?'.   New   York   C.    R.   Co.    (i    Abb. 

App.   Dec.  (N.   Y.)  504).  Car.  of  P..  414; 

Death,  etc.,  426. 
Dickens  7'.  New  York  C.   R.  Co.  (13  How. 

Pr.  (N.  Y.)  228).  Death,  etc.,  149. 
Dickcrman  7'.  St.  Paul  Union  Depot  Co.  (45 

Am.  &  Eng.  R.  Cas.  59(1,  .44  Minn.  433,  40 

N.  W.  Rep.  907),  Union  I).  Cos.,  7. 
Dickerson  7:  Burling. on  &  M.  R.  R.  Co.  (44 

Am.  &  Eng.  R.  Cas.  4r)5.  43  Kan.  702,  23 

Pac.  Rep.  936),  Proc,  45. 
Dickerson  71.  Yetzcr  (53  Iowa  f)8i,  6  N.  W. 

Rep.  41,  21  Am.   Ry.   Rep.   170),  Tax.,  117. 
Dickie  r.    Boston   &   A.    U.   Co.    (8   Am,   i"^ 

Eng.  R.  Cas.  203,  131  Mass.  516),  Bridges, 

Dickins  7'.  New  York  C.   R.  Co.  (2,^  N.  Y. 
158;   reversing  28  Barb.   41),    Death,   etc.. 

47. 
Dickinson  7'.  Chesapeake  &  O.  R.  Co.  (7  VV. 

Va.   390),  Arb.,   18,  32;    Spec.    Pcrf.,    28; 

Words  &  Ph.,  I. 
Dickinson  7'.  Gray  (Ky.)  (9  S.  W.  Rep.  281). 

Constr.  Rys.,  78. 
Dickinson  7:  London  &  N.  W.  R.  Co.  (i  H. 

&  R.  399).  Animals,  191. 
Dickinson  7:  New  Haven  &  N.  R.  Co.  (151; 

Mass.   16,  34  N.   E.  Rep.  334).  Sts.  &  IL, 

348. 
Dickinson  v.  Northeastern    R.  Co.  (2  H.  &  C. 

735.  .V.  L.  J.  Ex.  9'.  12  W.  R.  52,  9  L.  T. 

299),  Death,  etc.,  50. 
Dickinson  v.  Port  Huron  &  N.  R.  Co.  (21 
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Am.  &  Eng.  R.  Cas.  456.  5.3  Mich.  4.1,  18 
S.  W.  Rt-p.  553).  Car.  of  P..  178,  4b^. 

Dickson  V.  Haitiinorc  &  V.  K.  Co.  (J  Mac- 
Arth.  (U.  C.)  j()-'),  Sis.  &  H.,  i\J. 

Dickson  I'.  Uri)ad\va>  &  S.  A.  R.  Co.  U' 
How.  I'r.  (N.  Y.)  151.  I  J.  &  S.  .uo:  appeal 
(iisinissctl  in  47   N.    V.  507).   I'l.,    140;   St. 

Kys.,  .W'  4<JS- 
Dickson  v.  Ciiicago,  U.  &  U.  K.  Co.  (81  111. 

J15),  Jurisd.,  7. 
Dickson  V.  Cliica«o,   R.   I.  &  P.   R.  Co.  (J 

Am.    &    KnK.    R.   Cas.   538.   71    Mo.   575). 

N'uis.,  \j,  J(>. 
Dickson  v.  Covert  (17  Grant's  CI1.  (U.  C.) 

.1J1>,   Spec.   Perf..    16. 
Dickson  v.  Great  Northern  R.  Co.  (jH  Am. 

&  ICuK.  R.  Cas  92,  18  U-  B.  D.   17b,  5O  L- 

J.  g.  B.  III.  55  L.  T.  868,  5  Ry-  &  C.  T. 

Cas.  ■  \  '":t.  (jf  L.  S.,  117. 
Dickson  v.  Merchants'  Elevator  Co.  (44  Mo. 

.\pp.  4(j8).  Hills  of  L.,  50,  115,  iKj;  Trover, 

Dickson  J'.   Missonri   Pac.   R.  Co.  (104  Mo. 

491,  16  S.  W.  Rep.  .?8i),  App.,  118;  Con- 

trib.  N'eK..  Sj;  Cross.,  liij.  at,  86,  ,)55;  Imp. 

Neg.,  16;  Negl..  18;  PI.,   110. 
Dickson   V.    Rid^e    Ave.    I'ass.    R.    Co.    (19 

Phila.  (Pa.)  4.?o),  Evid.,  jm;  St.  Rys.,  414. 
Dickson  v.  Swansea  \'ale  &  N.  &  B.  J.   R. 

Co.  (17  VV.  R.  51.  ly  L.  T.  .?4''.  E.  R.  4  Q. 

B.  44,  .38  L.  J.  g.  B.  17).  Bonds,  58. 
Diebold  V.    I'ennsylvania    R.   Co.   (50   N.  J. 

E.  478,    !_'  Cent.    Rep.   7yy,    14   Atl.    Rep. 

576),  Licensees,  Inj.  to,  i;  Stat.  &  D.,  IIS; 

Tresp.,  Inj.  to,  y4- 
Diedricli    r.    Northwestern    Union     R.    Co. 

(4J   Wis.   248,    15  Am.    Ry.    Rep.  9),    Em. 

Dom.,  56_';   Rip.  Rts.,  I.  6,  8;  Sts.  &  IL, 

7;  Waters  &  \V.,  i;  Wharves,  i. 
Diedrich    v.    Northwestern    Union     R.    Co. 

(47   Wis.  MiJ,  3   N.    W.    Rep.   74'J),   App., 

34;    Evid.,    10;   Witn.,    149,   15-'- 
Diedrichs   v.    Northwestern    Union    R.    Co. 

Li.^  Wis.  J 19),  Injunc,  16. 
Dielil  V.  Lehigh   Iron  Co.  (140  Pa.   St. 

2i  .Atl.   Rep.  4,50),   Employes,   Inj.  to,  — 
Diel  1:  Missouri  Pac.   R.  Co.  (37  Mo.  App 

454).  .Mai.  Pros.,  4. 
Dietrich  v.    Baltimore   &  H.   S.    R.    Co.   (it 

Am.   &    Eng.    R.    Cas.    115,   58    Md.   347). 

Children,    Inj.   to,  86;   Contrib.    Ncg.,  87; 

I'^vid.,  17s.  -'02. 
Dietrich    r.    Murdock    (4-'   Mo.    279),    Em. 

Dom.,  46,  987. 
Dietrich  r.  Pennsylvania  R.  Co.  (71   Pa.  St. 

432,  3  Am.    Ky.   Rep.  435),  Tickets  &  F., 

I.  41.  47- 
Dietrichs  v.   Lincoln   &   N.  W.    R.   Co.   (12 

Neb.  225,  10  N.  W.  Rep.  718),  Em.  Dom., 

618,  842. 
Dietrichs  v.   Lincoln   &   N.   W.   R.   Co.   (13 

Neb.  43,  13  N.  W.  Rep.  13),  PL.  35;  Refer., 

5- 
Dietrichs  %:   Lincoln   &   N.   W.   R.   Co.   (to 

Am.  &  Eng.  R.  Cas.  119,  14  Neb.  355,  iS 

N.  \V.  Rep.  728),  Em.  Dom.,  561. 
Diffcndal   v.   Virginia    Midland    R.    Co.    (46 

.\m.  &  Eng.  R.  Cas.  496,  86  Va.  459,   10 

S.  E.  Rep.  536),  Easem..  13. 
Diggle  V.  London  &  B.  R.  Co.  (6  Railw. 


^87. 
266. 


Cas.  590,  5  E,x.  44^,  14  Jur.  937,  19  L   J. 

'•'x.  ,108),  Contr.,  12. 
Dill  T'.  South  Carolina  R.  Co.  (7  Rich.  (So, 

Car.)   158),   Bagg.,  .?,  57.   "4.  lAV 
Dill  r.    Wabash   Valley   R.   Co,  (21    111.  91). 

Subscr.,   158,   163. 
Dillard  v.    Louisville  &   N.    R.  Co.   (2   Lea 

(  Tenn.)  288),  Bills  of  L.,  31 

7.  40. 
Dillard  v.  St.   Louis.   K.   G. 

(S8  .Mo.  (yi)),  Animals,  607. 
Dillaye  v.   N.-w   York  C.    R. 

(N.  Y.)  30),  .  .1.  (jf  I'.,  292; 
Dilley  v.   Wilk.    I.arre   &   K. 

Pa.  Di.st.  91),  Nuis.,  .55;  St^ 
Dillingham  7'.  Anthony  (37  Am. 

Cas.   I     '3  Tex    47,  3  L.   V..  A.  034,   11 


Lim.  of  Liab,, 

&  N.    R.   Co. 

Co.   (56   Barb. 

Stat    &  D.,  61. 

P.    R.   Co.   (2 

&  H.,  141. 

&  Eng.  R. 

S. 

W.  Ri-p.  i.?9),  Agency,   .13;  Assault,  4,  19. 
Dillingham  v.  Fi  ^chl  u  Tex.  Civ.  App.  546, 

21  S.  W.  Rep      ,4),  Bills  of  L.  4;  Car.  of 

M.,  213;  Charncs,  57. 
Dillingham  v.  Parker  (80  Tex.  572,  16  S.  W. 

Rep.  .U5)<  Agency,  loo;   Negl.,  63. 
Dillingham  v.   Russell  (37  Am.   &   Eng.   K. 

Cas.   1,  73  Tex.  47,  .\  L.   R    A.  6.34,  11  S. 

VV.   Rep.   1.39),  App.,  64;   KcLciv.,  71,   124. 
Dillintjham  v.  Scales  (78  Tex.  205,  14  S.  W. 

Rep.  566),  App.,  .39;  Trial,  198. 
Dillon  V.  Barnard  (t  Holmes  (U.  S.)  .386), 

Mort.,  87. 
Dillon  V    Barnard  (21   Wall.   (U.   S.)  4.10). 

Liens,    17. 
Dillon    V.    Connecticut    River    R.    Co.    (154 

Mass.  478,  28  N.  E.  Rep.  899),  Tresp.,  Inj. 

to,  29. 
Dillon  V.  Kansas  City  S.  B.  R.  Co.  (43  Fed. 

Rep.   109),   Em.    Dom.,   1045. 
Dillon  r.  Manhattan  R.  Co.  (16  N.  Y.  S.  R. 

767,  49  Hun  (N.  Y.)  608,   1   N.   Y.  Supp. 

679),  Car.  of  P.,  210;  Elev.  Rys.,  214. 
Dillon  7:  New  York  &   E.   R.  Co.   (i    Hilt. 

(N.  Y.)  231),  Car.  of  M..  615. 
Dillon  V.  Sixth  Ave.  R.  Co.  (16  J.  &  S.  (N. 

Y.)  283;  aflfirme  1  in  97  N.  Y.  627,  mem.). 

Direct.,  ,39;  Employes.  Inj.  to,  O06. 
Dillon  V.  Union  Pac.  R.  Co.  (3  Dill,  (U.  S.) 

319),    Employes,   Inj.   ttJ,   2;   Fel.   Serv.,    I, 

71,  142,  160. 
Diman  v.  Providence,  W.  &  B.  K    Co.  (5  R. 

I.   130),  Subscr.,   1O4. 
Dimes  v.  Grand  Junction   Canal   Co.   (q  Q. 

B.  469,   II  Jur.  429,   ;6  L.  J.  Q.   B.    107), 

Em.   Dom.,   1 106. 
Dimick  V.  Chicago  &  N.  W.  R.  Co.  (80  III. 

338),  Cross.,  Inj.  at,  302. 
Dimmey  v.   Wheeling  &   E.   G.   R.   Co.  (27 

W.   Va.   3J),    Contrib.     Neg.,    20,   71,   74; 

Death,   etc.,   96,   221,   429;    St.    Rys.,   401; 

Witn.,  45,  65. 
Dimmick  v.  Brodhead  (75  Pa.  St.  464),  Em. 

Dom.,   IDS",. 
Dimmick  v.  Council  Bluflfs  &  St.  L.  R.  Co. 

(10  Am.  &  Eng.  R.  Cas.  lOS,  58  Iowa  637, 

12  N.  VV.  Rep.  710).  Em.  Dom.,  851,  856. 
Dimmick  7.  Council  Bluffs  &  St.  L.  R.  Co. 

(14  An..  &  Eng.  R.  Cas.  226,  62  Iowa  409, 

17  N.  VV.  Rep.  595),  Trial,  1.39. 
Dimmick  v.  Milwaukee  &  St.  P.  R.  Co.  (18 

Wis.  471),  Car.  of  M.,  349:  Evid.,  13. 
Dimniitt  v.  Hannibal  &  St.  J.   R.   Co.  (40 
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Mc.  App.  654),  Car.  of  P.,  440;  Derailm., 
I.  4,  S;  New  Tr.,  49. 
Dimmitt  v.  Kansas  City,  St.  J.  &  C.  B.  R. 
Co.  (46  Am.  &  Eng.  R.  Cas.  699,  103  Mo. 
433.  15  S.  W.  Rep.  761),  Car.  of  M.,  590, 
610. 
Dimmock  v.  North  StaflFordshire  R.  Co.  (4 

F.  &  S.  1058).  Fires,  315. 
Dimpfel  v.  Ohio  &  M.  R.  Co.  (9  Biss.  (U. 

S.)  127),  Ult.  Vir.,  I,  6. 
Dimpfelf  v.  Ohio  &  M.  R.  Co.  (16  Am.  & 

Eng.  R.  Cas.  461,  no  U.  S.  209,  3  Sup. 

Ct.  Rep.  573).  Stockh.,  96. 
Dingeldein  v.  Third  Ave.  R.  Co.  (37  N.  Y. 

575;  reversing  g  Bosw.  79),  Parties,  i. 
Dingley  v.  Star  Knitting  Co.  (134  N.  Y.  552, 

32  N.  E.  Rep.  35.  48  N.  Y.    S.    R.   336), 

Employes,  Inj.  to,  95. 
Dininny  v.  New  York  &  N.  H.  R.  Co.  (49 

N.  Y.  546,  4  Am.  Ry.  Rep.  457),  Bagg., 

63.66. 
Dinsmore  v.  Atlantic  &  P.  R.  Co.  (46  How. 

Pr.  (N.  Y.)  193).  Parties,  18. 
Dinsmore  v.  Central  R.  Co.  (16  Am.  &  Eng. 

R.  Cas.  450.  19  Fed.  Rep.  153),  Abate.,  3. 
Dinsmore  v.  Louisville,  C.  &  L.  R.  Co.  (2 

Flipp  (U.  S.)  672,  2  Fed.  Rep.  465).  Dis- 

crim.,  61;  Estop.,  20;  Exp.  Cos.,  7;  Words 

&  Ph..  179. 
Dinsmore  v.  Louisville,  N.  A.  &  C.  R.  Co. 

(3  Fed.  Rep.  593),  Contempt,  6;  Exp.  Cos., 

II. 
Dinsmore  v.  New  York  Board  of  Police  (12 

Abb.  N.  Cas.  (N.  Y.)  436,  65  How.  Pr.  72), 

Crini.  L.,  50;  Int.  Com.,  223;  Sunday,  2. 
Dinsmore  v.  Philadelphia  &  R.  R.  Co.  (11 
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U.  S.  196,  5  Sup.  Ct.  Rep.  826),   Ferries. 

•4- 
Glover  v.  London  &  S.  W.  R.  Co.  (17  L.  T. 

1.39,  L.  R.  3  Q.  B.  25,  37  L.  J.  Q.  B.  S7). 

Eject.  Pass..  103. 
Glover  i-.  Manhattan  R.  Co.  (66  How.  Pr. 

(N.  Y.)  77),  Elev.  Rys.,  54- 


Glover  v.  Manhattan  R.  Co.  (19  J.  &  S.  (N. 

Y.)  I),  Elev.  Rys.,  (»,  74.  "9- 
Glover   7'.    North   Staffordshire    R.    Co.    (16 

g.  B.  912,  15  Jur.  h73,  20  L.  J.  Q.  B.  376), 

Em.  Dom.,  1100,  1156. 
Glover  7'.  Scotten  (82  Mich.  3(xj,  4O  N.  W. 

Rep.  9.16),  Employes,  Inj.  to,  372,  37  f. 
Gloversville  jf.  Johnstown,  G.   &   K.    Ilorse 

R.  Co.  (49  N.  Y.  S.   R.  315.  W)  Hun  1)^7, 

21  N.  Y.  Supp.  140),  Injunc,  13. 
Glovinsky  7'.  Cunard  Steamshii)  Co.  (.S,?   .V. 

Y.  S.  R.  5-J8,  4  Misc.  266,  24  N.  Y.  Supp. 

136),  Bagg..  31.  97- 
Glushing  v.  Sharp  ( 19  Am.  &  Ijig.  R.  Cas. 

^72,  9<)  N.  Y.  670).  Cross.,  Inj.  at,  290. 
Glyn   7'.    Abcrdare    Valley    R.    Co.    (6  C.    B. 

N.  S.  .?59.  5  Jur.  N.  S.  ion,  28  L.  J.  C. 

P.  271),  Em.  Dom..  1180. 
Gobcrt  7'.  W.'ishingum  Cily,  V.  M.  &  G.  S. 

R.   Co.  (I    Am.   &    Eng.   R.  Cas.  473.  33 

Gratt.  (Va.)  .sW)),  Coupons,  12. 
Goddard  7'.   Chicago  &   N.   W.    R.   Co.   (54 

Wis.  548),  .Animals,  536. 
Goddard  v.   Grand  Trunk   R.   Co.   (57   Me. 

202).  Agency,  97;  Assault,  2,  18;  Dam.,  32. 
Goddard  v.  London  &  S.  W.  R.  Co.  (•   Ry. 

&  C.  T.  Cas.  308).  Charges,  iio;  Discrim., 

18. 
Goddard  v.  Stockman  (  5  Am.  &  Eng.   R. 

Cas.   164,  74  Ind.  400),   Mun.  Aid,  93,  97, 

»50.  4' I. 
Goddin  7'.  Crump  (8  Leigh  (Va.)  120),  Mun. 

Aid.  52;  Subscr.,  231. 
Gfxidin  7'.  Evans  (18  f)liio  St.  150),  Subscr., 

23- 
Godfrey  7'.   Ohio  &   M.    R.   Co.  (37  Am.  & 

I'jig.  R.  Cas.  S.  n()  Ind.  30.  r.s  West.  Rep. 

533,  18  N.  E.  Rep.  61),  Indem.   Bonds,  3; 

I'l.,  i(x>;  Recciv.,  185;  Tickets  &  F..  5,  tiS. 
Godley  v.   Pugh  (29  Ohio  St.  438),  Dissol., 

24. 
Godwin  V.  Whitehead  (88  Va.  600,  14  S.  E. 

Re|).  344),   Reorg..  18. 
Godwin  :■.  Wilmington  &  W.  R.  Co.  (104  N. 

Car.  146.  10  S.  E.  Rep.  13(1).  Animals,  589. 
Goedgen  7'.    .Manitowoc  County    Sujj'is    (2 

Biss.  (U.  S)328).  Mun.  Aid,  183,  184. 
Goelct  7'.  Metropolitan  Transit  Co.  (48  Hun 

520,  15  N.  Y.  S.  R.  (J3(\  I  N.  Y.  Supp.  74), 

Elev.  Rys.,  7s. 
Goetz  7'.  Hannibal  &  St.  J.  R.  Co.  (50  Mo. 

472.  3  .Am.   Ry.  Rep.  427),  Tickets  &  F., 

55.  "o. 
Goff  7'.  Great  Northern  R.  Co.  (^  El.  &  El. 

672.  30  L.  .1.  Q.  B.  148,  7  Jur.  N.  S.  286,  3 

L.  T.  850),  False  Imp.,  v 
Goff  V.  Norfolk  &  W.  R.  Co.  (36  Fed.  Rep. 

299),  Employes,  Inj.  to.  465.  470. 
Goff  7'.  Toledo,  St.  L.  &  K.  C.   R.  Co.  (28 

III.  App.  529),  Agency,  12;  Employes,  Inj. 

to.  140. 
Goforth  V.    Rutherford    R.    Constr.   Co.   (96 

N.  Car.  535,  2  S.  E.  Rep.  361),  Mun.  Aid, 

148. 
Gogartv  7'.  Great  Southern  &  VV.  R.  Co,  (9 

Ir.  R'.  C.  L.  233;  reversing  8  Ir.  R.  C.  L. 

344),  Evid.,  138. 
Goggin  7'.  Kansas  Pac.  R.  Co.  (12  Kan.  416), 

Car.  of  L.  S..  80. 
Gohen  7'.  Texas  Pac.  R.  Co.  (2  Woods  (U. 

S.)  146).  Death,  etc..  10. 
Coins  V.  Chicago,  R.  I.  &  P.  R.  Co.  (37  Mo. 
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App.  221),  Employes,  Inj.  to,  29,  99,  225, 

306. 
Coins  V.  Chicago,  R.  I.  &  P.  R.  Co.  (37  Mo. 

App.  676),  Einployt-s,  Inj.  to.  471. 
Coins  I'.  Chicago.  R.  I.  &  I*.  K.  Co.  (47  Mo. 

App.  17.1:  see  .?7  .\lo.  App.  O76),  Children, 

Inj.   to,   158;    Death,  etc.,  .'31;    Employes, 

Inj.  to,  473;  Witn..  180:  Wonis  &  Ph.,  Hj. 
Coins  V.  Western  R.  Co.  (59  Ga.  426),  Car. 

of  P .  (.41. 
Coins  -i'.  Western  R.  Co.  (68  Ga.  190),  Car. 

of  P..  f>3S 
Gold  ?'.  H(ui.<aionic  R.  Co.  (i  Gray  (Mass.) 

4J4).  .\itacli.,  IJ. 
Gol<l  r.  Vermont  C.  R.  Co.  (19  Vt.  478),  Em. 

Doni.,  5.'j. 
GukllxTK  ?•    New  York  C.  &  H.  R.  R.  Co. 

(4  Silv.  App.  (N.  Y.)  r66).  Car.  of  P..  84, 
Goldberg  v.  New  York  C.  &  H.  R.   R.  Co. 

(133  N.  Y.  561.  30  N-  E.  Rep.  597,  44  N.  Y. 

S.  R.  71;  reversing  To  Ihni  '^Hf).  ?o  N.  Y. 

S.  R.  78?.  15  N.  Y.  Siipp.  579),  Car.  of  P., 

j8i. 
Goldberg  7:  New  York  C.  &  11.  R.  R.  Co. 

(54  N.  V.  S.  R.  90,  71  llini  613,  nieni.,  24 

\.  Y.  Snpp.  1 143),  Car.  of  P.,  404. 
GoMberger  7:    ^ianhattan   R.   Co.   (3   Misc. 

441,  52  N.  Y.  S.  R.  320,  23  N.  Y.  Supp. 

176).  Refer,  7. 
Golden  7:  Metropolitan  El.  R.  Co.  (i  Misc. 

14-'.  4«  N.  Y.  S.  R.  7-i-,,  20  N.  Y.  Supp. 

(\\a).  Elev.  Rvs..  104,  i()0. 
Golden   v.    Romer   (20   Hun    (N.    Y.)   438), 

Wareli  .  9. 
Golden,  H.  &  L.  R.  Co.  7:  Ilaggart  (27  Am. 

&  luiK.   R.  Cas.  375,  9  Colo.  346,  12  Pac. 

kep.  215).  Em.  Dom.,  807. 
Goldey  J'.   Pennsylvania   R.  C(j.  (30  Pa.  St. 

242),  Liin.  of  Liab.,  3^:  Negl.,  85. 
Goldsniiih  f.  Augusta  &  S.   R.  Co.  (62  Ga. 

4C)8).  Ta.\.,  60.  255,  333- 
Goidsmiih  i:  Central   R.   Co.   (62  Ga.   509), 

Tax.,  XM- 
Goldsiniih  v.  Chicago  &  .\.  R.  Co.  (12  Mo. 

App.  479),  Car.  of  M.,  615. 
Goldsmith  v.  Georgia   R.  Co.  (62  Ga.  485), 

Charters,  3;  Tax.,  2.S5,  X\^- 
Goldsmith  f.  Great  Eastern  R    Co.  (44  L.  T. 

181,  29  W.  R.  651),  Car.  of  .\1..  470. 
Coldsniiili   7:    Rome    R.    Co.    (62   Ga.   473), 

Charters,  3;  Tax.,  2J7. 
Goldsmith  i'.   Soutluvestcrn   R.  Co.  (62  Ga. 

495).  Tax.,  x^3- 
Goldsmith  v.  Swift  (25   Hun  (N.  Y.),  201), 

Divid..  6. 
Goldstein  7:  Chicago.  M.  &  St.  P.  R.  Co.  (46 

Wis.  404.  21   .'\m.   Ry.   Rep.  391).   Eright. 

Teams,  t;  Negl.,  i^x 
GoU  7'.  Manhattan  R.  Co.  (24  N.  Y.  S.  R.  24, 

5  N.  Y.  Supp.  185,  25  J.  &  S.  74;  alVirmed 

(?)  125  N.  Y.  714.  mem..  3.S  N.  Y.  S.   R. 

993).  Elev.  Rys..  216.  220;  Witn.,  167. 
Goltra  7'.  Peoi)le  (53  III.  224).  Ex.  &  Ad..  7. 
.Coltz  7'.  Milwaukee.  L.  3.  &  W.  R.  Co.  (41 

Am.  &   Eng.  R.  Cas.  282.  76  Wis.   136.  44 

N.  W.  Re]).  7S2).  Employes,  Inj.  to.  218. 
Goltz  V.  Winona  &  St.  P.R.  Co.  (22  Minn. 

SS,  19  Am.  Ry.  Rep.  3.'i9),  Contrib.  Ncg.. 

28. 
Gonsior  v.  Minneapolis  &  St.  L.  R.  Co.  (36 

Minn.  385.  31  N.  W.  Rep.  515).  Pel.  Serv., 

335. 


Conthicr  v.  New  Orleans,  J.  k  G.  N.  R.  Co. 

(28  La.  Ann.  67).  Hagg.,  120. 
Gonzales  i'.  New  York  &  H.  R.  Co.  (i  J.  & 

S.  (N.  Y.)  57).  Car.  of  P.,  .m.  4H. 
Gonzales  v.  New  York  &  H.  R.  Co.  (38  N. 

Y.  440;  reversing  0  Rohl.  93,  297),  App., 
53:  Contrib.  Neg.,  4;  Cross.,  Inj.  at,  250; 

NcrI.,  $X 
Gonzales  T'.    New    York   &   H.    R.    Co.   (39 

How.  Pr.  (N.  V.)  407:  reversing  i  Sweeny 

506;  former  appeal  38  N.  Y.  440).  Car.  of 

P..  161.  182,  198,  200,  2or,  265,  276,  281,  4S3, 

,s8i;  Death,  etc.,  188;  Time-tables,  i;  Trial, 

72. 
Gonzales  r.    New   York    &    H.    R.    Co.   (so 

How.  Pr.  (N.  Y.)  126),  Death,  etc.,  188. 
Gonzales  7'.  Sullivan  (16  Ela.  791).  Tax.,  150. 
Gooch  T'.  McGec  (83  N.  Car.  59.  35  Am.  Rep. 

558).  Exec,  3. 
Good   J'.    Galveston.    II.    &    S.    A.    R.    Co. 

(Tex.)  (40  Am.  &  Eng.  R.  Cas.  98.  n  S. 

W.   Rep.  8S4).  Car.  of  L.  S.,  .35.  80,   146; 

PI.,  60. 
Good  7'.  New  York,  L.  E.  &  W.  R.  Co.  (18 

N.  Y.  S.  R.  77X  SO  Hun  (m.  2  N.  Y.  Supp. 

419).    .Animals,   222,    576;    New    Tr.,    20; 

Witn..  29. 
Good  7:  Sherman  (37  Tex.  660),  Exec,  21; 

Injunc,  4t. 
Goodbar  7:   Wabash   R.   Co.   (53   Mo.    App. 

434).  Hagg..  7.V  .,     r.     ^       . 

Gooderham  7:  Toronto  &  N.     R.    Co.    (17 

Am.  &  I'.ng.  R.  Cas.  3.19.  8  Ont.  App.  685), 

Receiv.,  T.|9. 
Gooderham    r.   Toronto    it    N.    R.    Co.   (28 

Grant's  Ch.  (U.  C.)  212),  Receiv..  150. 
Goodfiilow  7:  I'.oston.  11.  &  E.  R.  Co.  (106 

Mass.  461.  iS  .\iii.  Ry.  Rep.  45),  Employes, 

Inj.  to.  488 
Goodhue  7'.  (irand  Trunk  R.  Co.  (3  Montr. 

E.  R.  1 14).  Imtcs.  i,y. 
Goodiii  7'.   Cincinnati   &  W.   Canal   Co.   (18 

Ohio  Si.    \(v)).    .\ecl'ng,    2;     Estop.,    26; 

Siockh..  84 
Cioodin  7:   l-lvans  (iS  Ohio  St.  I.So),  C"ri. 
Gooding  7:  .\tchison.  T.  &  S.  F.  R.  ' 

.■\.n.  &   Eng.   R.  Cas.  4(16,  32  Kan.  > 

Pac.  Kep.  1.^6),  .Animals.  ,sf). 
Goodlctt  7:  Louisville  &  N.  R.  Co.  (^^    .in. 

:.  Eng.  R.  Cas.  1.  122  U.  S.  .<oi.  7  Sui).  Cl. 

R.p.  1254).  Citizens.  2;  Contrib.  Neg..  123. 
Goodman  7'.  Cincinnati  &  C.  R.  Co.  (2  Dis- 
ney (Ohio)  176).  Deeds  of  Tr..  20:  Mort., 

ifio. 
Gf)odman  7:  Hannibal  &  St.  J.   R.  Co.  (45 

Mo.  33).  Eixt..  6. 
Goodiuan  .-•.  Oregon  R.  &  N.  Co.  (49  Am. 

&  Eng.   P.  Cas.  87.  22  Oreg.   14.  28  Pac. 

Rep.  894).  Car.  of  M..  26. 
Goodman  v.  Richmond  &  D.  R.  Co.  (81  Va. 

576),  Employe.^.  Inj.  to,  124. 
Goodman  7'.  Simonds  (20  How.  (U.  S.)  .343), 

Mun.  Aid.  352. 
Goodnow  7<.  Litchfield  (4  McCrary  (U.  S.) 

215),  Assign.,  16. 
Goodrel  7:  Kreichbaum  (70  Iowa  362.  .30  N. 

W.  Re]).  872),  For.  Corp.,  4. 
Goodrich   7'.    Reaman   (37   Iowa  563).  Tax., 

102. 
Goodrich  v.  New  York  C.  &  H.  R.  R.  Co. 

(41  Am.  &  Eng.  R.  Cas.  259.  116  N.  Y. 

398,  22  N.  E.  Rep.  397.  26  N.  Y.  S.  R.  767, 
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5  L.  R.  A,  750;  affirniing  3  N.  Y.  S.  R. 

774),  Contrib.  Net,'..  4-J:  Employes,  Inj.  to, 

HI,  iJi.  154.  '<X'.  J-Ji.  7.?7. 
Goodrich  v.  IVnnsylvania  &  N.  Y.  C.  &  R. 

Co.  (^>  Hull  (N.  Y.)  50),  Collis..  (}-.  Em- 
ployes, Inj.  to,  O90. 
Gootlricli  V.  Reynolds  (31  111.  490),  Bills  & 

N..  14;  Incorp..  11;  Siil>srr.,  Ji.  8j,  145. 
Goodrid^e  7'.   Union   Pac.    R.   Co.   (.l.S   Fed. 

Rep.  35),  Discrim.,  Ho.   Lini    of  Ac.,  29, 

37. 
GoodridKe  v.  Union   Pac.   R.  Co.   (37  Fed. 

Rep.   18.';  aftiniuirin  .S4  Am.  &   KiiK.    R. 

Cas.  4-'3,   140  V.  .S.  6S0,  13  Sup.  Ct.  Rep. 

970),  Di.-ieriiii..  15.  So. 
Goodsell  I'.    Hartford   &   N.   II.   R.   Co.  (33 

Conn.  51 ).  De.'itli,  etc..  364. 
Goodsell  r.  Taylor  (41   Minn.  J07.  4^  N.  W. 

Rep.  Hy,^),  F.vid.,  1^3;  Witn..  141. 
Goodwill,  In  re  (13  U.  C.  C.  P.  JS4),  Mand., 

3'. 
Goodwin  7'.    Baltimore   &   O.     R.    Co.    (38 

Barb.   (N.  Y.)   195;  reversed  in   50  N.  Y. 

154),  Car.  of  M.,  83.  3J3. 
Goodwin  J'.   Baltimore  &  O.  R.  Co.  (50  N. 

Y.    154;   reversing  58  Barb.    195),  Car.   of 

M..  217. 
Goodwi  1  r.   Boston  &   .\I.    R.   Co.   (63   Me. 

363),  Fill.  Dom.,  775. 
Goodwin  J'.  Boston  .t  M.  R.  Co.  (52  Am    & 

Fng.  R.  Cas.  ^Ho.  84  Me.  J03,  24  Atl.  Rep. 

816).  Car  of  P..  472. 
(loodwin  7'    Burke    (to    N.    Y.   Supp.,  628) 

Ap|).,  43. 
Goodwin  T'    Central   K.    &•   B.   Co.   (9^1  Ala. 

445,  II  So.  Rep.  393),  Death,  etc.,  206. 
Goodwin  7'.  Chieano.   K.  I.  «i  P.   R.  Co.  (11 

Am.  &  FuK    R.  Cas.  4(k).  75  Mo.  7^).  Ani- 
mals, 381;  Cross.,  inj.  ;.•    184:  Ne^L.  C>3. 
Goodwin  7'.  Hardy  (.S7  Me.  I43).  Divid..  4. 
(joodwin  7'.  Kansas  City,  Ft.  S.  &  M.  R.  Co. 

(4^  Mo.  App.  359).  .Xnimals.  505. 
Go(.dwin  7'.  New  York.  N.  H.  &  H.  R.  Co. 

(43    Conn.    494.    II     Am.    Ry.     Rep.    9), 

Stoekli.,  94. 
Goodwin  7'.  Ottawa  &  P.  R.  Co.  (13  U.  C.  C. 

P.  254),  Name,  2;  Stork,  63. 
Goodwin  v.  Ottawa  &  P.   R.  Co.   (22  U.  C. 

g.  B.  186),  Mand.,  ^j. 
Goodwyn  7'.    Douglas  (l   Cheves  (So.   Car.) 

174),  Car.  of  M.,  709. 
GooK'ins  7'.   Boston  &  .A.  R.  Co.  (15.S  Mass. 

SO-    10  N.  E.  Rep.  71).  Em.  Dom.,  129. 
Goo  r  ;•.  Grand  Trunk  R.  Co.  (17  Ont.  721), 

New  Tr.,  10. 
Gordon  V.  Boston  &  M.   R.  Co.  (58  N.   H. 

39f)),  Evid.,  62:  Sts.  it  H.,  369. 
Gordf)n  7'.  Cheltenham  &  G.  W.  U.  R.  Co. 

< "   lUav.   229,  2    Railw.    Cas.    800),    Em. 

1    Mil.,  io8fi. 
Goidon  7:  Chicago,  S.  F.  &  C.   R.  Co.  (44 

Mo.  App.  201),  Animals,  137;  Fences,  46, 

103. 
Gordon  7'.  Gran<l  'St.  Si  N.  R.  Co.  (40  Barb. 

(N.  Y.)  546),  Car.  of  P.,  11,  13,  14.  25;  St. 

Rys.,  331. 

Gordon  ?•.  Great  Western  R.  Co.  (^  .Am.  & 

Eng.  R.  Cas   r.iQ.  si  L.  J.  Q.  B.  s8.  L.  R. 

8  Q.  B.  D.  44.  4  Ry.  &  C.  T.  Cas.  xix), 

Car.  of  L.  S..  56.  97. 
Gordon  7'.  Great  Western   R.  Co.  (25  U.  C. 

C.  P.  488),  Car.  of  M.,  668. 


Gordon  ?'.  Great  Western  R.  Co,  (34  U.  C. 

g.  H.  224),  Car.  of  M.,  578. 
Gordon  v.   Lafayette  County  (74  Mo.  426), 

Tax..  314. 
Gordon  7'.  Longest  (i()  Pet.  (U.  S. )  1^7).  l{em. 

of  C.  2J. 
Gordon  7'.  Manchester  &  L.  R.  Co.  (52  X.  II. 

596),  Car.  of  P.,  122;  Time  taMes.  2. 
Gordon  7'.   Keyiiolils  C'lrd   Mfg.  Co.  (14  N. 

Y.  S.  R.  394),  Enii)loyi's,  Inj.  to,  15. 
Gordon  7'.   Richmond,   F.   \-    P.    K.   Co.   (22 

Am.  &  Eng.  R.  Ca.s.  iX  78  Va.  501).  Divid.. 

2,  8. 
Gordon  v.  Riclimond.   I".  &   P.   R    Co    (Si 

Va.  621),  Cred.  Bill,  i. 
G(jrdon  v.  Tweedy  (74  Ala.  232X  Stock,  72. 
Gordon   Hardware  Co.  7'.  San  Francisco  & 

S.  R.  R.  Co.  (47  Am.  &  Eng.  R.  Cas.  293. 

86  Cal.  620,  25  Pac.  Rep.   125),   Liens.  31, 

G.')rdy  7:  New  York,  P.  &  N.  R.  Co.  (75  Md. 

297,  2.]  Atl.   Rep.  607),  Employes.   Inj.  to. 

4-'3.  582. 
Gore  7'.   Norwich  &  N.  Y.  Transp.  Co.  (2 

Daly  (N.  Y.)  254),  Bagg.,  81. 
Gorgas  7'.  Phil.ideli)hia,  H.  &  P.  R.  Co    (51 

Am.  &  Eng.  R.  Cas.  593,  144  Pa.  St.  1,  22 

Atl.    Rep.  715),    Em.  Dom.,  568,  57  >,  591, 

716,  751;  Witn.,  1 18.  127. 
Gorham,   In  re  (43  How.   Pr.   (N.  Y.)  263), 
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L..  4;   I'lnalty,   10. 
Gulf.  C.  it  S.   K.  U.  Co.  f.   liddius  ((x)  Tex. 

<)-i()),  lull.   Uom..  7J4;  Sis.  &  H.,  214,  _>4y, 

-'5".  -.i.i 
Gull.  C.  &  S.  I''.  \i.  Co.  I'.  Kllidgc  (49  Fed. 

Kej).   jsO.  4   U.   S.   App.    ij6,    I    C.   C.   .\. 

2<j.S),  ,\iiiinals,  575. 
Gulf.  C.  &  S.  F.  K.  Co.  7:  El!i>  (.?s  Am.  & 

lCn)i.    R.   Cas.   -fjj,  70  Tex.  ,^07,  7  S.    W. 

Rep.  7_'j).    Cross.,    St.   &     II.,    10;    l-arin 

Cro.ss..  5. 
Gulf.  C    &  S.   F.  R.  Co.  V.  Ellis  (Tex.)  UO 

Am    \   Ijik.   R.  Cas.  50),  18  S.  W.   Rep. 

7JJ),  .Animals,  ij. 
Gulf.  C.  &  S.   F.   R.  Co.  V.  Ellis  (Tex.  Civ. 

App.)  iJi  S.  W.  Rep.  y.y),  Animals,  y. 
Gulf.  C.  &  S.    I-.    R.   Co.  I'.    I'lllis  (54  Fed 

Rep.  4S1.  10  I'.  S.  Apj).  ()4o.  4  C.  C.  A. 

454),  Animals,  UJ.  450,  47 j,  515. 
Gulf,  C.  &  S.  F.  R.  Co.  f.   i:ilison  (70  Tex. 

4yi,  7  S.  W.  Rep.  785),  Car.  of  L.  S.,  Jl, 

Gulf,  C.  &  S.  I".  R.  Co.  V.  I'lv.insiil'  (()i  Tex. 

.0,  Children,  Inj.  to,  i,  31,  175;  Negl.,  84. 
Gulf,  C.  &  S.  !•".  R.  Co.  V.  Evansieli  (0.?  Tex. 

54),  Children,  liij.  to,  .^8,   !8_';   l-^vid..  (tj. 
Gulf,  C.  &  S.    F.   R.  Co.  V.   Farmer  (,}  Tex. 

Civ.  .\pp.  458,  22  S.  W.   Rep.  515),  Just. 

v..   I.'. 
Gulf.  C.  &  S.   F.   R.  Co.  V.  Fields  (2  Tex. 

.\pp.  (Civ.  Cas.)  700),  Fires,  68,  129. 
Gulf,  C.  &  S.  I".  R.  Co.  V.  Fink  (Tex.)  (18 

S.  \V.  Rep.  492),  New  Tr.,  37. 
Gulf.  C.  it  S.  F.  R.  C.J.  V.  Flake  (i  Tex.  App. 

(Civ.   Cas.)  99),   Constr,    Rys.,    14;   Indcp. 

Contr.,  5. 
Gulf,  C.  &  S.  F.  R.  Co.  r.  Ford  (,3  Tex.  App. 

fCiv.  Cas.)  187),  Fires,  14J. 
Gulf,  C.   &  S.    F.    R.   Co.  V.   Ft.   Worth   & 

N.  O.   R.  Co.  (()8  Tex.  98.  -'  S.   W.    Rep. 

IW.  3  S.  VV.  Rep.  564).  .\pp.,  7. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Fossett  (06  Tex. 

.?.38,  1  S.  VV.  Rep.  259),  App.,  102. 
Gulf.  C.  &  S.   I".   R.  Co.  r.   Fox  (Tex.)  (,33 

Am.   &   EiiR.    R.   Cas.  S4J.  ^'  S.   W.    Rep. 

Sf)9),   .\pp.,  69  74;   Car.   of  P.,  221;   Stat. 

&  1).,   Ill,   141:  Tiekets  &  F.,  28;  Witn., 

104. 
Gulf,   C.   &   S.    F.   R.    Co.   V.    Frcderickson 

(Tex.)   (19   S.    VV.    Rep.    124).    Evid.,    75; 

Flood.  Lds..  85. 
Gulf,  C.  &  S.  I'.  R.  Co.  V.  Freeman  (4  Tex. 

App.  (Civ.  Cas.)  419,  16  S.  W.  Rep.  109), 

Car.  of  M..  277. 
Gulf.  C.  &  S.  F.  R.  Co.  V.  Fuller  (22  Am. 

&   Eng.   R.   Cas.   154.  6.3  Tex.  467),   Em. 

Dom..  ,379,  754;  Sts.  &  H.,  214. 
Gulf.  C.  &  S.  F.  F.  Co.  V.  Galveston.  H.  & 

S.  A.  R.  Co.  (52  Am.  &  Eng.  R.  Cas.  99, 

83  Tex.  509.  18  S.  VV.   Rep.  956),  Contr.. 

105;  Judgm.,  41. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Gasscamp  (34  Am. 

&  Eng.   R.  Cas.  6.  69  Tex.  545.  7  S.  W. 

Rep.  227),  Bridges,  55;  Negl.,  i. 
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Gulf,  C.  &  S.  F.  R.  Co.  r.  Gatcwood  (79 

Tex.  89.  14  S.   VV.   Rep.  913).  Car.  of  L. 

S.,  70,  85,  104;  Strikes,  i. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Gibson  (Tex   Civ. 

App.)  (21   S.  VV.  Rep.  9.36),  .Animals.  440. 
Gulf,  C.  &  S.   F.   R.  Co.  f,  Godair  (3  Tex. 

Civ.  App.  514,  22  S.  VV.  Rep.  777),  Car.  of 

L.  S.,  10^).  159. 
Gulf,  C.  &  S.   F.   R.  Co.  V.  Golding  (Tex.) 

(23  .Am.  &  I'.nti-  R.  Cas.  732,  3  Tex.  .App. 

(Civ.  Cas.)  ()0),  Bills  of  L.,  W),  97:  Car.  of 

M..  S4.V 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Gordon  (70  Tex. 

80,  7  S.  VV.   Rep.  fKJS),   Dam.,  45;    Estop., 

?5;  Trial,  219. 
Guif,  C.  &  S.  F.  R.  Co.  7'.  Gowan  (Tex.)  (.u 

Am.  &  KuK.  R.  Cas.  210,  8  S.  VV.  Rei..  57), 

I'lood.  I.ds.,  73. 
Gulf,  C.  &  S    F.  R.  Co.  7:  Graves  (10  .Vm.  & 

I'-ng.  R.  Cas.  199,  1  Tex.  Ajjp.  (Civ.  Cas.) 

301).  Jiirisd.,   m;  Sts.   &   II..  212,  214,  2,34. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Greenlee  (23  Am. 

&  I'nK.  R.  Cas.  322,  62  Tex.  344),  Aiip..  56, 

124:   Cross.,   Inj.  at,  61:   Cross.   Sts.  &   H.. 

18;  Dam.,  87:  Imp.  Neg.,  26. 
Gulf.  C.  &  S.  F.  R.  Co.  ',:  Greenlee  (3'^  .Am. 

&  i:ng.  R.  Cas.  42s.  70  Tex,  5.S3.  «  S.  W. 

Rep.  129).  App.,  73.  97:  C'ontril).   Neg..  82: 

Cross.,  inj.  at,  243.  2<>2.  351. 
Gulf,  C.  &  S.  I".  R.  Co.  ?■   Gross  (Tex.  Civ. 

Ai)]).)  (->!  S.  VV.  Rep.  18C),  Evid.,  ^3:  Stat. 

&  D..  7'). 
Gulf,  C.  &  S.  I'".  R.  Co.  7'.  Harmonson  (Tex. 

Civ.   App.)   (22   S.    VV.    Rep.    764),    Flood. 

Lds.,  70,  7-;  Witn.,  1222. 
Gulf,  C.  &  S.  F.  R.  Co.  7'.  Harriett  (80  Tex. 

73,   !<;  S.   W.   Rep.   556),   Ace.   &  Sat.,   3: 

Collis.,  18;  Dam.,  90:  Evid.,  28.  78:  Trial, 

1.36. 
Gulf,  C.  &  S.  F.  R.  Co.  7'.  Hathaway  (41  Am. 

&  I'Jig.  R.  Cas.  219,  75  Tex.  ^57.  '-'  S.  VV. 

Rej).  999),  Cross.  Rys.,  -(>;  Trial,   189. 
Gulf,  C.  &  S.  V.  R.  Co.  7'.  Head  (4  Tex.  App. 

(Civ.  Cas.)  313.  IS  S.  W.  Rep.  504).  Car.  of 

P.,  263,  59«:  Husl).  &  VV.,  20. 
Gulf,  C.  &  S.   F.  R.  Co.  7'.   Hedriek  (Tex.) 

(7  S.  VV.  Rep.  3';3).  Flood.  Lds.,  97. 
Gulf,  C.  &  S.  F.  R.  Co.  7'.  Ilelsl.v  (20  Am. 

&   Eng.    R.   Cas.  89,  62    Tex.    S()3).     Em. 

Dom.,  i^So:  Flood.  Lds.,  12,  2C).  40,  92. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Henry  {^2  Am.  & 

Eng.   R.  Cas.  2.30,  84  Tex.  678,   19  S.  W. 

Rep.  870),  Tickets  &  F.,  42,  45,  89. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Hepner  (52  Am. 

&  Eng.  R.  Cas.  670,  83  Tex.  1.36.  18  S.  W. 

Rep.  441).  Evid.,  73;  Flood.   Lds..  73.  88; 

Witn.,  72,  95,  104. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Hewsf)n  (3  Tex. 

App.  (Civ.  Cas.)  .303).  Just.  P..  18. 
Gulf,  C.  &  S.  F.  R.  Co.  7'.  Hodges  (76  Tex. 

90.  13  S.  W.  Rep.  64).  Negl.,  9,  18. 
Gulf.  C.  &  S.  F.  R.  Co.  V.  Holliday  (65  Tex. 

<>I2),  Flood.  Lds.,  20,  21,  72,  82,  99. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Holt  (u  Am.  & 

Eng.  R.  Cas.  72.  i  Tex.  App.  (Civ.  Cas), 

477),  App..   117:  Fires.  213,  232,  252,  254. 

266.  280,  282.  289:  Trial.  1.34. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Holtcamp  (3  Tex. 

App.  (Civ.  Cas.)  527),  Sts.  &  H.,  176. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Hudson  (77  Tex. 

494,  14  S.  W.  Rep.  158),  Animals,  126,  386, 

522;  Fences,  93. 
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Gulf.  C.  &  S.  F.  R.  Co.  V.  Hurley  (74  Tex. 

59.^,  12  S.  W.  Rep.  226),  Dam.,  76;  Eject. 

J'ass.,  89. 
(iulf.  C.  &  S.  F.  R.  Co.  V.  Hutcheson  (3  Tex. 

App.  (Civ.  Cas.)  120),  Consul.,  44;  Just. 

K  7. 
Gulf.  C.  &  S.  F.  R.  Co.  V.  Ions  (3  Tex.  Civ. 

.^|)p.  619,  J2  S.  VV.  Rep.  101 1 ).  Bagg.,  17, 

40. 
Gulf.  C.  ft  S.  F.  R.  Co.  V.  Jackson  (4  Tex. 

App.  (Civ.  Cas.)  73,   ij  S.  W.   Rep.  128), 

Bagp..  III.  IJ3. 
Gulf.  C.  &  S.   F.  R.  Co.  t'.  Jacobs  (3  Tex. 

Civ.  App.  48s.  23  S.  W.  Rep.  I4ri).  Agency, 

59 
Gulf.  C.  &  S.  F.  R.  Co.  V.  Jame*  (73  Tex. 

12.  10  S.  \V.  Rep.  744),  Mai.  Pros.,  9,  12, 

16;  Trial.  100. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Tohnfon  (71  Tex. 

610.   I   L.   R.  A.  730,  9  S.  W.   Rep.  602), 

New  Tr..  38.. 
Gulf.  C.  &  S.  F.  R.  Co.  T'.  Tolinson  (83  Tex. 

628,  19  S.  W.  Rep.  151),  Employes.  Inj.  to, 

99.  211,  531,  574;  Fel.  Serv.,  57;   PI.,  142; 

Witn.,  75. 
Gulf.  C.  &  S.  F.  R.  Co.  T'.  Johnson  (54  Fed. 

Rep.  474.  10  U.  S.  App.  629,  4  C.  C.  A. 

447).  Animals.  62;  Fires,  ii2,  150,  240. 
Gulf.  C.  &  S.  F.  R.  Co.  V.  Johnson  (i  Tex. 

Civ.  App.  103,  20  S.  W.  Rep.  11 23),  Death, 

etc..  430;  Employes,  Inj.  to,  45. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Johnson  (3  Tex. 

App.  (Civ.  Cas.)  151),  Fires,  250,  264,  277. 
Gulf.  C.  &  S.  F.  R.  Co.  V.  Jones  (i  Tex.  Civ. 

App.  372,  21  S.  W.  Rep.  145),  Fences,  no. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Jones  (3  Tex.  App. 

(Civ.  Cas.)  39),  Farm    Cross.,    2;    Flood. 

Lds.,  16;  Lim.  of  Ac,  12. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Jones  (63  Tex. 

524),  Em.  Dom.,  232. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Jones  (73  Tex. 

232,  II  S.  W.  Rep.  185),  Trial,  90,  92. 
Gulf,  C.  &  S.F.  R.  Co.  V.  Jones  (76  Tex.  350, 

13  S.  W.  Rep.  374),  Employes,  Inj.  to,  461, 

465;  New  Tr.,  44. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Jones  (51  Am.  & 

Eng.  R.  Cas.  415.  82  Tex.  156,  17  S.  W. 

Rep.  534).  Stat.  &  D.,  37- 
Gult,  C.  &  S.  F.  R.  Co.  V.  Keith  (74  Tex. 

287.   II   S.   W.   Rep.   1 1 17),  Animals,    126, 

582;  Fright.  Teams.  2. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Kerfoot  (51  Am. 

&   Eng.   R.  Cas.  682,  85  Tex.   267,  20  S. 

W.  Rep.  59),  Em.  Dom..  946. 
Gulf.  C.  &  S.  F.  R.  Co.  V.  Key  (4  Tex.  App. 

(Civ.  Cas.)  448,  16  S.  W.  Rep.  106;  modify- 
ing 16  S.  W.  Rep.  543).  App..   126;  Car. 

of  L.  S..  156. 
Gulf.  C.  &  S.  F.  R.  Co.  V.  Killebrew  (Tex.) 

(20  S.  W.  Rep.  182),  App.,  81;  Car.  of  P.. 

491. 
Gulf.  C.  &  S.  F.  R.  Co.  V.  Killebrew  (Tex. 

Civ.  App.)  (20  S.  VV.  Rep.  1005;  reversing 

20  S.  W.  Rep.  182).  Car.  of  P..  496 
Gulf.  C.  &  S.  F.  R.  Co.  V.  King  (80  Tex.  681, 

16  S.  W.  Rep.  641).  Injunc.  42 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Kirkbride  (79  Tex. 

457.  15  S.  W.  Rep.  495),  Eject.  Pass.,  90, 

97.98. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Kluge  (4  Tex. 


App.  (Civ.  Cas.)  577,  17  S.  W.  Rep.  944), 

Fires,  62,  292,  358. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  K-ienhle  (4  Tex. 

App.  (Civ.  Cas.)  427,  16  S.  W.  Rep.  177), 

Eject.  Pass.,  54,  56,  58,  97. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Lainkin  {23  .\m. 

&  Eng.    R.   Cas.  652,  3  Tex.   App.   (Civ. 

Cas.)  106),  Charges,  11,  27. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Levi  (Tex.)  (40 

Am.  &  Eng.  R.  Cas.  115,  12  S.  W.  Rep. 

677),  Car.  of  M.,  19. 
Gulf,  C.  &  .S.  F.  R.  Co.  V.  Levi  (42  Am.  & 

Eng.  R.  Cas.  439,  76  Tex  337,   13  S.  \V. 

Rep.  191,  8  L.  R,  A.  323:  reversing  40  .\ni. 

&  Eng.  R.  Cas.  iij.  12  S.  W.  Rep.  077), 

Car.   of  M.,  26;  Strikes,   i,  3;   Words  & 

Ph..  7,  246. 
Gulf.  C.  &  S.  F.  R.  Co.  V.  Levy  (12  Am.  & 

Eng.  R.  Cas.  90,  96,  59  Tex.  542.  4O  ,\ni. 

Rep.  269).  Negl.,  79;  Sunday,  2;  Tel.  &  T. 

Lines.  9;  Trial,  51. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Levy  (Tex.)  (19 

Am.  &  Eng.  R.  Cas.  151),  Tel.  &  T.  Lines, 

7.  10. 
Gulf.  C.  &  S.  F.  R.  Co.  V.  Levy  (59  Tex. 

563),  Dam.,  I,  63.  71:  Tel.  &  T.  Lines.  9. 
Gulf.  C.  &  S.  F.  R.  Co.  V.  Locker  (78  Tex. 

279,  14  S.  W.  Rep.  611),  Flood.  Lds.,  73; 

VV'itn.,  104. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  London  (3  Tex. 

App.  (Civ.  Cas.)  499),  Cat.-Gds..  9;   Em. 

Dom.,  691. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Looney  (52  Am. 

&  Eng.   R.   Cas.   197.  85  Tex.   158,   19  S. 

W.     Rep.     1039),    Car.    of    P.,   330,   516; 

Tickets  &  F ,  92,  106. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Loonie  (84  Tex. 

259,  19  S.  W.  Rep.  385),  Car.  of  M.,  786; 

Charges,  55. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Lyons  (2  Tex. 

App.  (Civ.  Cas.)  133).  Em.  Dom.,  395. 
Gulf,  C.  &  S.  F.  R.  Co.    V.    McCarty    (82 

Tex.  608.  18  S.  W.  Rep.  716).  Bills  of  L., 

97;  Car.  of  L.  S..  79,  158;  Trial.   118. 
Gulf,  C.  &  S.   F.  R.  Co.  V.  McCor{|uodale 

(35  Am.  &  Eng.  R.  Cas.  653,  71  Tex.  41, 

9  S.  VV.  Rep.  80),  Car.  of  L.  S..  14,  144, 

145;  Evid..   I. 
Gulf,  C.  &  S.   F.  R.  Co.  V.  McGowan  (26 

Am.   &   Eng.   R.   Cas.   274.  65  Tex.  640). 

Agency.  83;  Car.  of  P.,  333;  Passes.  10.  20. 

33- 
Gulf.  C.  &  S.  F.  R.  Co.  V.  McGowan  (Tex.) 

(34  Am.   &   Eng.    R.   Cas.   210,  8  S.   VV. 

Rep.  57).  Evid..  55. 
Gulf.  C.  &  S.   F.   R.  Co.  V.  McGow.in  (73 

Tex.  355.   n   S.  VV.   Rep.  336),   Evid.,  75. 

84;  Negl..  16;  PI..   152. 
Gulf.  C.  &  S.  F.  R.  Co.  V.  McLean  (74  Tex. 

646.   12  S.  VV.   Rep.  843).  Contrib.   Neg . 

89:  Fires.  32. 
Gulf.  C.  &  S.  F.  R.  Co.  V.  McManncwitz  (34 

Am.  &  Eng.  R.  Cas.  428.  70  Tex.  73.  8  S. 

VV.  Rep.  66),  Car.  of  P.,  595;  Dam..  4:  P1-. 

no. 
Gulf.  C.  &  S.  F.  R.  Co.  V.  McWhirter  (77 

Tex  356.  14  S.  W.  Rep.  26),  Children.  Inj. 

to.  26.  73,  139:  Negl..  86. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Maetze  (18  Am. 

&  Eng.  R.  Cas.  613,  2  Tex.  App.  (Civ. 
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Cas.)  5SJ),  Car.  o(  M..  191,  236,  483,  709, 
801;  Coiitr..  8ft:  Dam.,  11,  55.  56. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Matthews  (3  Tex. 
Civ.  App.  493,  i3  S.  VV.  Rep.  90),  Fires, 

Gulf".  C.  &  S.  I'.  R.  Co.  V.  MontKonury  (85 

Tex.  64.  t()  S.  W.  Rep.  1015).  Bri«lK«.s.  SS; 

Cross.  Sts.  &  \l..  9;  livid.,  174;  Sts.  &  H., 

176;  Words  &  I'h.,    los. 
Gull.  C.  &  S.  F.   R.  Co.  V.  Moo.ly  (.^  Tc.\. 

Civ.  App.  (u2,  Ji  S.  W.  Rep.  1009),  Eject. 

Pass.,  I.  54.  IJ4;  Trial,  137. 
Gulf.  C.  &  S.   F.   R.  Cm.  j'.   Moore  ((n)  Tex. 

157,  ft  S.  W.   Rep.  ft3i).  .VKeiiiy,  79;  Con- 

trib.   NeK..  82;   Fvid.,    17s. 
Gulf.  C.  &  S.  F.  R.  C.I.  7'.  Morris  (35  Am. 

&  EtiK.  R.  Cas.  (>4,  ft7  Tex.  *x>.'.  4  S.  \V. 

Rep.  i.sft).  Charters,  51:  Dissol.  8;  Leases. 

ift;   Mort.,  J^j;  Sales  of  Rds.,   ri. 
Gulf,  C.  &  S.  F.  R.  Co,  V.  \ecco  ( Tex  )  (is 

S.  W.  Rep.  1 102),  New  Tr.,  ^7. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Xeceo  (Tex.)  (18 

S.  VV.   Rep.  5^>4).  Sts.  &  H..  .74. 
Gulf,  C.  &  S.  F.   R.  Co.  1:  Neely  (64  Tex. 

344),    Subsi-r..   36. 
Gulf.  C.  &  S.  F.  R.  Co.  T'.  Newell  (.^8  Am. 

&  EtiK.  R.  Cas.  503.  7.^  Tex.  334,  11  S.  VV. 

Rep.  34J).  Charters,  59;  Coiisol.,    ift;   Re- 

orti..  I  J.  13:  Stat.  &  D..  40. 
Gulf.  C.  &  S.  F.  R.  Co.  r.  Norfleet  (45  Am. 

&  EtiK.  R.  Cas.  207,  78  Tex.  321.  14  S.  W. 

Rep.  70?).  Phys.  Exam..  2. 
Gulf.  C.  &  S.   F.  R.  Co.  V.  Pettis  (ftf)  Tex. 

ft89,  7  S.  VV.   Rep.  93),   Derailm.,  8;  Em- 
ployes, Inj.  to,  13ft. 
Gulf.  C.  &  S.  F.  R.  Co.  V.  Pettit  (3  Tex.  Civ, 

App.  588.  22  S.  W.  Rep.  761).  Car.  of  M., 

723,  800. 
Gulf.  C.  &  S.   F.  R.  Co.  V.  Poindexter  (70 

Tex.  98,  7  S.  VV.  Rep.  316),   Em.   Dom., 

1072. 
Gulf.  C.  &  S.  F.  R.  Co.  V.  Pomeroy  (30  Am. 

&  Eng.  R.  Cas.  200,  67  Tex.  408.  3  S.  W. 

Rep.  722).  Culverts,  i,   14;   Emhankm.,  4; 

Flood.  Lds.,  12. 
Gulf.  C.  &  S.  F.  R.  Co.  V.  Pool  (34  Am.  & 

Eur.  R.  Cas.  187.  70  Tex.  713,  8  S.  VV.  Rep. 

S3<^).  Flood.  Eds..  22.  98. 
Gulf.  C.  &  S.  F.  R.  Co.  V.  Preston  (74  Tex. 

181.  II  S.  VV.  Rep.  1 108),  Flood.  Lds..  70, 

71. 
Gulf,  C.  &  S.   F.  R.  C.I.  V.  Rather  (3  Tex. 

Civ.  .App.  72.  21  S.  VV.   Rep.  951),   Eject. 

Pass.  40;  Tickets  &  F..  8. 
Gulf.  C.  &  S.  F.  R.  Co.  V.  Rawlins  (80  Tex. 

579.   ifi  S.   VV.     Rep.    430).    Injunc.    42; 

JudK:in.  i:  Proc.  9. 
Gulf.  C.  &  S.  F.  R.  Co.  V.  Redeker  (67  Tex. 

181,  2  S.  VV.  Rep.  S13).  C.)ntrib.  Neg..  66, 

105;  Fuiiploves,  Inj.  to,  4s.  48.  474,  476. 
Gulf,  C   &  S.  'F.  R.  Co.  V.  "Redeker  (41  Am. 

&  Eng.  R.  Cas.  296.  75  Tex.  310.  12  S.  W. 

Rep.    855).    Employes.    Inj.    to.   458.   465; 

New  Tr..  82. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Reed  (48  Am.  & 

Eng.  R.  Cas.  423,  80  Tex.  362.  15  S.  W. 

Rep.  1 105).  Agency,  79,  93.  107;  Nuis.,  6. 
Gulf.  C.  &  S.  F.  R.  Co.  V.  Reed  (Tex.  Civ. 

App.)   (22  S.   W.   Rep.   283).   Dam.,   71; 

Nuis..  6. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Richards  (83  Tex. 


203,  18  S.  VV.  Rep.  611),  Constr.  Rys.,  4; 

VVitn.,  104.  1 19. 
Gulf.  C.  &  S.   F.  R.  Co.  I'.   Richardson  (79 

Tex.  649,  15  S.  VV.  Rep.  689).  Tel.  &  T. 

Lines.  10. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Ricker  (Tex.)  (17 

S.  VV.  Rep.  382),  Constr.  Rys.,  108.  iift. 
Gulf,  C.  «t  S.   F.   R.  Co.  J'.   Riordan  (Tex. 

Civ.  App.)  (22  S.  VV.  Rep.  519).  Death,  elo., 

2(>2. 

Gulf.  C.  &  S.   F.   R.  Co.  V.   Ritter  (4  Tex. 

App.  (Civ.  Cas.)  212,  16  S.  VV.  Rep.  909), 

.Animals.  77. 
Gulf.  C.  &  S.  F.  R.  Co.  T'.  Ross  (4  Tex.  App. 

(Civ.  Cas.)  129.  Ift  S.  VV.  Rep.  .S3ft),   Em. 

Doni.,  S7.V 
Gulf.  C.  &  S.  F.  R.  Co.  J'.  Rowland  (3=;  Am. 

&  F.ng.  R.  Cas.  28ft,  70  Tex.  298,  7  S.  VV. 

Rep.  718).  Charters.  2(y.  Cr.)ss.  Sts.  &  II., 

10;  I'artn  Cross..  2:  Fences.  1;  Stat.,  ift. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Rowland  (S2  Am. 

&  Eng.  R.  Cas.  298.  82  Tex.  iftft.  18  S.  VV. 

Rep.  (/)),  Evid.,  44. 
Gulf.  C.  &  S.  F.  R.  Co.  i>.  Ryan  (4  Tex.  App. 

(Civ.  Cas.)  529,  18  S.  VV.  Rep.  866).  Car.  of 

P..  263. 
Gulf.  C.  &  S.  F.  R.  Co.  V.  Schwahbe  (i  T.-x. 

Civ.  App.  ^73,  2\  J>.  VV.   Rep.  70^)).   V.m- 

ployes.  Inj.  to.  99:  Eel.  Serv..  3,  310,  309. 
Gulf.  C.  &  S.  F.  R.  Co.  7:  Sebastian  (3  Tex. 

App.  (Civ.  Cas.)  464).  Trial.  21. 
Gulf,  C.  &  S.  F.  R.  Co.  r.  Shearer  (i  Tex. 

Civ.  App.  343.  21  S.  VV.   Rep.  133).  Ai<p., 

68,  70;  Contrib.   Neg..   17;   Employes.  Inj. 

to.  309,  559;  Trial.  i6ft. 
Gulf,   C.  &  S.   F.    R.  Co.  !'.   Silliphant  (70 

Tex.  623.  8  S.   VV.   Rep.  673).  Dam.,  71; 
^  Employes.  Inj.  to.  138,  182,  186. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Simonton  (2  Tex. 

Civ.  App.  5.S8.  22  S.  VV.  Rep.  285).  Cat.- 

Gds..  7.  25;  Dam..  77:  Witn..  135. 
Gulf.  C.  &  S.  F.  R.  Co.  V.  Smith  {72  Tox. 

122.  9  S.  VV.  Rep.  86s.  2  L.   R.  A.  281), 

Gov'ts,  9. 
Gulf.  C.  &  S.  F.  R.  Co.  V.  Smith  (74  Tex. 

276,  II  S.  VV.  Rep.  1 104).  Car.  of  P.,  543; 

Derailm..  4;    Evid.,  96;    Negl..    102;    New 

Tr.  si;  VVitn..  99. 
Gulf.  C.  &  S.  F.  R.  Co.  7'.  Smith  (3  Tex.  Civ. 

App.  483.  23  S.  VV.  Rep.  8<;).  Fires,   155. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Slate  (3ft  Am.  & 

Eng.  R.  Cas.  481,  72  Tex.  404,  1  L.  R.  A. 

849.   10  S.  VV.   Rep.  81.  2  Int.  C.)m.   Rep. 

3.35).  Contr.,  63;  Evid.,  100;  Int.  Com.,  217. 
Gulf,  C.   &  S.   F.   R.  Co.  T'.   Styr.)n  (2  Tex. 

Unrep.  Cas.  27s).  Children,  Inj.  to,   154, 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Slyron  (ftft  Tex. 

421.  I  S.  VV.  Rep.  161),  Children,  Inj.  to, 

2S.  154.  '94- 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Summers  (3  Tex. 

App.  (Civ.  Cas.)  417).  Dam.,  83. 
Gulf.  C.  &  S.  F.  R    Co.  7'.  Sumrow  (4  Tex. 

App.  (Civ.  Cas.)  579,  18  S.  VV.  Rep.  135), 

Dam..  83. 
Gulf.  C.  &  S.  F.  R.  Co.  V.  Tac«iuard  (3  Tex. 

App.  (Civ.  Cas.)  179),  Em.  Dom..  44.  64. 
Gulf.  C.  &  S.  F.  R.  Co.  7'.  Tacquard  (3  Tex. 

App.  (Civ.  Cas.)  30s).  Just.  P..  18. 
Gulf.  C.  &  S.  F.  R.  Co.  V.  Tcnnant  (Tex. 

Civ.  App.)  (22  S.  W.  Rep.  761).   Car.  of 

L.  S.  104. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Thompson  (a  Tex. 
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App.  (Civ.  Cas.)  500),  Jurisd.,  15;  Sts.  & 

H  ,  239. 
Gulf.  C.  &  S.  F.  R.  Co.  v.  Thompson  U  Tex. 

App.  (Civ.  Cas.)  J19,  lO  S.  \V.  Kcp.  174), 

I'ircs,  .505;  Lini.  of  Ac,  57. 
Gulf,  C.  &  ?.  F.  R.  Co.  7'.  Tli()mp.son  (Tex. 

Civ.  App.)  (.'I  S.  W.  Rep.  186),  Car.  of  L. 

S.,  104. 
Gulf.  C.  &  S.  TT.  R.  Co.  V.  Trawick  (30  Am. 

&  [jiK.   U,  Cas.    \o.  f>H  Tc.x.  314.  4  S.  VV. 

Rep.  5()7).  Car,  of  L.  S.,  ()8;  Lim.  of  .\c.,  3; 

Words  &     Ml..  7, 
Gulf,  C.  &  S.  !•'.  R.  Co.  V.  Trawick  («o  Tex. 

J/O.  15  S.  Vv.  Re]).  5(«,  18  S.W.  Rep.  948), 

Car.  of  L.  S..  3,  if),  14J. 
Gulf,  C.  &  S.  I'.  K.  Co.  7'.  \':iiuil  (jTx.  Civ. 

.\l)p.  4-7,  21   S.  VV.  Rep.  303),  UaKg.,  us, 

i_'0;  Willi.,  122. 
Gulf,  C.  &  S.   1\   R.  Co.  7:  VauKlin  (4  Tex. 

App.  (Civ.  Ca.-;.)  2(19,   16  S.  W.   Rep.  775), 

Car.  of  L.  S.,  80,  104. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Walker  (37  Am. 

&  Kiig.   R.  Cas.  34-',  70  Tex.  \jft.  7  S.  W. 

Rep.  831).   l-Jiiplo}es,   Inj.  to,  5(14;  Sis.   & 

H.,  37~,  393:  Tresp.,  Iiij.  lo.  ijO. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Wallace  (_•  Tex. 

Civ.   .\pp.    .70,  21   S.   W.   Rep.  973),  Aiii- 

lual.s.  ii>j. 
Gulf,  i:.  &  S.  F.  R.  Co.  V.  Walleii  (-'6  Am. 

&  linjj.  R.  Cas.  .219,  05  Tex.  5f)8),  Car.  ot 

P..  437;   Ni'gl-.  97- 
Gulf,  C.  &  S.   F.  R.  Co.  f.  Washiugtoi,  (49 

Fed.  Rep.  347,  4  U.  S.  App.  ui.  1  C.  C.  A. 

j86).  Animals,  (jj,  88,  3.7,  349.  388,  497; 

App.,    18;   Fed.  Cls.,  3;  Negl.,  89;   Willi.. 

94- 
Gulf,  C.  &  S.  F.   R.  Co.  V.  Wells  (Tex.)  (16 

S.   W.    Rep.    10J5),    Employes,   liij.   to.  6, 

93.  -J''7.  579:   Fel.   Scrv.,  349. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Wells  (81  Tex. 

()85,    17   S.    W.    Rep.   51  It.    Employes,   Inj. 

to,  ()32,  638;  Words  8i  I'll.,  JO/. 
Gulf,  C.  &  S.  F  R.  Co.  r.  Wlicut  (68  Tex. 

i.13.   3   S.    W.    Rep.    435),    Fires,    144. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Wilheim  (3  Te.x. 

App.   (Civ.   Cas.)  558),   Car.   of   L.   S.,  72, 

138,    141. 
Gulf.  C.  &  S.  F.  R.  Co.  V.  Wilheim  (4  Tex. 

.App.  (Civ.  C:\<:)  413,   K)  S.  W.   Rep.   109), 

Car.   of   I..   S.,    138. 
Gulf,  C.  &•  S.  F.  R.  Co.  f.  Williams  (Tex) 

(7  S.   W.    Rep.   88),   Contrib.    Ncg..    ids: 

Fvid.,  28_>. 
(iulf,  C.  &  S.  F.  R.  Co.  7'.  Williams  (70  Tex. 

I9A  8  S.  W.  Rep.  78),  Car.  of  P..  J46. 
Gulf.  C.  &  S.  F.  R.  Co.  7'.  Williams  (39  Am. 

&  F.in.  R.  Cas.  202.  72  Tex.  159.  i-'  S.  W. 

Re]).  172).  Employes,  Itij.  to,  '18,  212. 
Gulf.  C.  &  S.  F.  R.  Co.  7'.  Wilson  (fx)  Tex. 

739.  7  -••  \V.  Rep.  653).  Tel.  &  T.  Lines, 

8,  9. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Wilson  (79  Tex. 

.37t,   IS   S.   W.    Rep.   280).   Car.   of  Mails, 

18;  Car.  of  P.,  13,  S4.  .S98.  648:   Derailm., 

2.  3. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Witt  (2  Tex.  App. 

(Civ.  Cas.)  677),  PI.,  134. 
Gulf,  C.  &•  S.  F.  R.  Co.  7'.  Witte  (fif.  Tex. 

205,  4  S.   W.  Rep.  490),  App..  69;   Fires, 

2^0,    .70.    277.    28(). 

Gulf,  C.  &  S.  F.  R.  Co.  V.  Wright  (i  Tex. 


Civ.  App.  402,  21  S.  W.  Rep.  80),  Car.  o( 
L.  S..  138,  154;  Stat.  Agts.,  s;  Witn.,  ss, 

GuH.'c.  &  S.  F  R.  Co.  V.  Wrigh:  (2  Tex. 
Civ.  App.  463,  21  S.  W.  Rep.  399),  Evid., 
201,  204;  Tickets  &  F.,  19. 
Gulf,  C.  &  S.  F.  R.  Co.  7'.  Yell  (3  Tex.  App. 

(Civ.   Cas.)  437),   Cat.-Gds.,  o. 
Gulf.  C.  &  S.   F.  R.  Co.  V.  York  (74  Tex. 
3(14,  12  S    W.   Rep.  f)8),  Evid.,  202;  Tresp., 
Inj.  to,   lofi;  Trial.   173. 
Gulf,  C.  &  S.  F.  R   Co.  7'.  York  (2  Tex.  App. 

(Civ.  Cas.)  718),  Car.  of  L.  S.,  sx  80. 
Gulf,  C.  &  S.   I".   R.  Co.  V.  Zimmerman  (81 
Tex.  (x)5,   17  S.  W.  Rep.  2,^)},  Car.  i)f  M., 
iSi;   Lim.   i>f   Li.il).,   21. 
Gulf  City  St.   R.  &  R.   F..  Co.  7:  Galveston 
&  I'^ng.   R.  Cas.  3(X),  (xj  Tex.  ()(xj. 
Rep.  520),  St.    Rys..   139. 
St.    R.   Co.  7'.   tlalvcston  City   R. 
Tex.  502).  St.   Rys.,  i;  Sts.  &  II., 


(i'^  Am 

7  S.  W 
Gulf  City 

Co.  (OS 

90. 
Gulf.    II. 


Davidson  (21 
Tex.  204).  Car. 


&  S.   A.    R.   Co.   7'. 

.\m.  &  FiiK.  R.  Ci:s.  431,  M 

of  I*..  5<)(). 
Gulf,  W.  T.  &  P.  R.  Co,  7'.  Cornell  (84  Tex. 

S41.  i<>  S,  VV.  Rep.  703).  Pub.  Lds.,  27. 
Gulf,  VV.   T.  \-  P,  R.  C   r.  Ryan  (33  Am,  it 

En^r.  R,  Cas,  281;,  fx)  Tex.  ^165.  7  S.  VV.  Rep, 

83),   Car,    of    P.,    182;    iMiiployes,    Inj.    l<>, 

42(>;  I'el.  .Serv.,  142,  2!i3. 
Gulliher  7'.  Clnc;iKo,   R.   I,  ^S:   P,    R.  Co.  (39 

Iowa  4i').  i.{  N,  VV    Rep.  42<)),  Release,  14. 
Gulliver  7',    Atlams    l£xp.    Co.   (38    111.   304V 

Exp.  Cos.,  .H).  41 
Gunib  I'.  Tweiity-tliird  St.  R.  Co,  (26  J,  &  S, 

I,  30  N.  Y.  S.  R.  233,  9  N'.  Y.  Supp.  .i\(>). 

Cross..  Inj.  at,  221 
Gnmb  7'.  Tweiily-third  St.  R,  Co,  (43  .Vm,  it 

En^,  R.  Cas.  313.  114  N    Y,  411,  21   N.  Iv 

Rep.  'J<)3,  2?  N.  V.  .S,  R.  748:  revvTsinn  21 

J.  &  S.  4W).  I   N.  Y.  S,  R.  713),  Dam.,  7U. 

84,  c)o;  Evid,,  7S. 
Gnnimere  7'.    Lelii).;li   Valley   R.   Co.   (1    Pa, 

Dist,  38s),  Injunc,  4:  Par,  &  Comp.  L.,  1. 
Gnmz  7'.   Chicago,   St.    P,   &   .VI.    R,   Co.   (3 

Am.  &  ICng.   R.  Cas.  383,  32  Wis.  <i72,   10 

N.  VV.  Rep.  II),  iMiiployes,  Inj.  to.  I.};  I'\l, 

Serv.,  S7.  (')4;  Tual.  63, 
Gunn  7'.  C.I  iibridge  R.  Co.  (30  Am.  &  l'".ng. 

R.  Cas.  ()';2,  144  Mass.  430,  11   N.   E.  Rep, 

678).  Death,  etc.   I, 
Gunn  7',  Central  R.  Co,  (74  Ga,  300),  Partn  , 

Gunn  7'.  Ohio  River  R.  Co,  (34  Am,  St  Eiig. 

R.  Cas.  if)7,  3()  VV.  Va.  163,  14  S.  K.  Rep, 

463),  Animals,  62:  App,,  38, 
Gunn  7',   Wisconsin  &   .M,    R.  Co,   (70  Wis, 

203,  33  N,   VV,    Re|),   28;),  Cross.,    Inj,  at. 

288, 
Gnnter  7'.  Wicker  (85  N.  Car.  310).  Contrib. 

Neg.,  48, 
Giirley  r.  Armstea<l  (148  Mass.  267.  19  N.  E. 

Rep.  38<)).  Trovei,  8. 
Gurley  7'.  ^Iissouri  Pic.  R.  Co.  (03  Mo.  445, 

12   West.    Rep.   XV'.  f>  S.   VV.    Rep.   218). 

PI,.  107.  113. 
Gurlev  1:  Missomi  P,;c  R.  Co,  (104  Mo.  211, 

16  S.  W.  Rep.  ti),  App.,  126;  Cross.  Sts.  & 

H,.    vi;   F.virl  ,  27^:  T,iccnsees.    Inj.  to,    17, 

24;  Sts,  &  ]]..  412. 
Gurney  v.  Atlantic  &  G.  W.  R.  Co,  (£8  N. 
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Y.  3S8,  9  Am.  Ry.  Rep.  520:  reversing  2  T.  Rep.  J38),  Car.  of  P.,  43,  371;  Evul.,  Jio; 

&  C.  446).  Rcceiv.,  86;  Words  &  Ph..  80.  Tresp.,  Inj.  to.  13. 

Gurncy  f.  Grand  Trunk  R.  Co.  (^7  N.  Y.  S.  llackensack  Imp.  Com.  -,'.  Now  Jersey  Mid- 

R.  155,  14  N.  V.  Supp.  321,  59  Hun  025),  land  R.  Co.  (22  N.  J.  K<|.  94).  Injuiic.,  9. 

liuKK.,  5-  Hackett  v.  Boston.  C.  &  M.   R.  Co.  US  N. 

Gurney  7:  Grand  Trunk  R.  Co.  Hy  \.  V.  S.  H.  390),  I  ar.  t)i  M.,  771;  W'itii.,  >)(>. 

R.  557.  13  N.  Y.  Supp.  645;  afi'irmed  in  138  Haekctt   f.    Multnomah    R.    Co.    (12    Oreg. 

N.   Y.  638.  mem.,  53   N.    Y.   S.     R.    929),  124,  6  Pac.  Rep.  ()S9).  Ferries,  2. 
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Hall  r'.  (irand  Trunk  K.  Co.  (34  U.  C.  Q.  B. 

;i7).  Car.  of  .M..  81. 
Hall  r.    Houston  &  T.  C.    R.  Co.   (39  Tex. 

jSdi.  Tax.,  .>83.  3 S3. 
Hall  7'.  London.  B,  &  S.  C.  R.  Co.  (17  Q.  B. 

1).  j^o,  s  Hy.  &  C.  T.  Cas.  j8),  App..  t). 
Hall  7'.  London.  B.  &  S.  C.  R.  Co.  (->-•  Am. 

&  I'.iiK.  R.  Cas.  446.  L.  R.  i.s  Q.  B.  U.  505, 

53   L.  T.  345),  Charges,  ()4.    ^.S,    trf):     ."'y. 

Coin'rs.  6. 
Hall  J'.   London  &  N.  VV.   R.  Co.  (35  L.  T. 

848),  Disi-ov.,  y 
Hall  7'.  London.  B.  &  S.  C.  R.  Co.  (4  Ry.  & 

C.    T.    Cas.   3(>8).   Charges.    108,    113.    116 

118.  119. 
Ili.U  :•.   McFadden  (19  New  Brun.  340).  Car. 

of   I'..   _M().   J\i).   JJ3. 

Hall  7'.  .\UFadden  (Ji  New  Brun.  s8o).  Car. 

•-f  I'.,  .S.K). 
Hall  7'.   .Memphis  &  C.   R.  Co.  (9  Fe<l.  Rei>. 

^85).  Ejci't.  I'ass.,  53. 
Hall  7'    Memphis  &  C.  K.  Co.  «)  .\m.  &  Eng. 

k    Cas.  348,  15  I-'ed,  Rop.  57),  .\itions,  10; 

Ijeit.   i'ass..  35.  f)3.  fi.S.   KX). 
Il.ill7'.  .Missouri  Vac.  R.  Co.  (8  .Am.  tk  Eng. 

U.   Cas,    lo(),   74    Mo,   J98),    luuployt-s,   Inj. 

t'>.  83.   530 ;    I  "el,    Serv,,   83.   3JI,   342.  353; 

Trial.   117, 
Hall    7',    Mobile    &    M,    K,    Co,    (S8   \h\     10). 

.\l..it.,  H(,:  OHiiiTs.  4 
Hail    7'.    Nashville    &   1 '.    R,    Co.    ( 13    Wall, 

(U,    .S.)   3(17,   3    .\m.    Ry.    Rep,   401;).    Fire 

Ins  .  1 1, 
Hall  7'.   Northeastern  R.  Co.  (X^  L.  T.  .jofj. 

J3  W.  R,  8(K).  L.  R    10  Q.  B  4.?7,  4$  L.  J. 

g,    B.   If)4),   Car.  of  L.  S..    l.'8;   Passes.  Ji. 
Hall   7',    Pennsylvania   Co,    (if)   .\m.    &    Eng. 

K,  Cas,    ifi.s.  <K>  Iiid    .t59).   PI.,   IJ7. 
Hall  7'.  Pennsylvania  R,  Co.  (3  .\m,  &  Eng. 

R,  Cas.  J74.  I   Fed.  Rep.  J.'f)).  Bills  of  L., 

77- 
Hall  7'.  Peni-vlvania  R.  Co.  (14  Phila.  (Pa) 

414I    Car.  of  M,.   143. 
Hall  i:  Peoria  &  E.  R.  Co.  U43  HI.  i('3,  3-8 


N.    E.    Rep.   598).   Ace.  &  Sat.,  s;  Spec. 

Perf.,  28. 
Hall  V.  Pickering  (40  Me.  548),  Em.  Dom., 

494.  1055.  105O;  Location,  etc..  19. 
Hall  V.   Power  (12   Met.   (Mass.)  482).   As- 
sault, 12;  Stat.  &  D.,  107. 
Hall  V.   Renfro  (3  Mete.  (Ky.)  51).  Car.  ot 

L.  S.,  24;     Car.   of    M.,   12;    Ferries.    10; 

Words  &  Ph..  7. 
Hall  V.   Rose  Hill  &  E.  Road  Co.  (70  III. 

(^73).  Stock.  41,  42. 
Hall  V.   Selm.i   &   T.    R.   Co.   (6   Ala.   741), 

Suhscr.,  133.  '.46.   171.  172. 
Hall  7'.  South    Carolina  R.  Co.  (js  So.  Car. 

5(14).  ICject.  Pass.,  93;  Ry.  Comrs.  38. 
Hall  .•■    South  C.irolina  R.   Co.   (34  .\m.   & 

Eng.  R.  Cas.  311,  28  So.  Car.  261,  5  S.  E. 

Rep.   ()j,^).   Car.   of   P.,  ()34;    Eject.    Pass.. 

05.  67.   112.   118. 
Hall   7'.    Sullivan    R.    Co.    (Brun.    Col.    Cas. 

(U.  S.)  013),  Franeh.,  a;  Mort..  163. 
Hall  r.   Union   Pac.    R.   Co.   (lO   Fed.    Rep. 

744.  5    McCrary   (U.   S.)  257).    Employi-s. 

Inj.  to.  ()8o. 
Hall  7'.  Union  P.ic.  R.  Co.  (3  Dill.  (U,  S) 

51.S).  Mand..  _>s.  28. 
Il.-dl  7'.  Vermont  &  M.  R.  Co.  (28  Vt.  401), 

Contr..  2:  Direct..  J7,  29;  Lim.  of  .Xc.  34: 

Proc,.  41. 
Ilallack  7',   Johnson  (12  Colo.  244.  20   Pac. 

Rep.  700).   New  Tr..  (/). 
Ilallahan  7-.  New  York.  L.  E.  &  W.  R.  Co. 

(26  Am.  &  Eng.   R.  Cas.   1(19.  102  N.  Y. 

194.  (i  N.  li-  Rep.  287,  I  N.  Y.  S.  R.  367). 

E.id.,   :7o:   Witn.,    104. 
Halhnheck  v.  Ilahn  (2  Neb.  377),  Mun.  Aid, 

2,  (..  41- 
H::lli.Iiy  7:  St.   Louis,  K.   C.  &  N.   R.   Co. 

(()  ;Vm.  &   Eng.   R.  Cas.  433,  74  Mo.    159, 

41  .\m.  Rep.  30(j),  Car.  of  .M.,  ()48. 
Halli.lii:  V.  Sutter  St.   R.  Co.  (63  Cal.  575). 

Salei,  8. 
Hallig.m  v.  Chicago  &  R.  I.  R.  Co.  (15  III. 

5S8).  Tresp.,   10. 
Ilalliv.an  v.  Wade    21  111.  470),  Land.  &  T., 

7. 
Hallihan  v.  Hannibal  &  St.  J.  R.  Co.  (2  Am. 

&  Eng.   R.  Cas.   117,  71   Mo.   113),  Death, 

etc.,  214. 
Halloran  ?•.  New  York  &  H.  R.  Co.  (2  E. 

I).  Smith  (N.  Y.)  257),  Animals.  272;  Cat.- 

Gds.,  12. 
Halpin  7'.  Third  Ave.  R.  Co.  (8  J.  &  S.  (N. 

Y.)  175;).  Contrib.  Neg,,  87;  New  Tr..  98; 

St.  Rys,.  392. 
Halsev  7'.    Lehigh   Valley   R.  Co.  (45   N.  J. 

L.  26).  Evid..  203:  Waters  F   W.,  20 
Halsey  ?'.  Rapid  Transit  St.  1 .    Co.  (46  .\m. 

&   Eng.   R.  Cas.  7f>.  47  N-  J     E(|.  .380,  20 

Atl.    Rep.  8s9).   Charters,    S2:    Elec.   Rys., 

18:  Sts,  &  H,.  138. 
Halsey  7',   Rome.  W,  &  O,  R.  Co.  (12  N    V. 

S.  R.  319,  46  Hun  678,  mem.;  affiruicd  in 

113  N    Y.  (  !2,  mem.,  20  N    E,   Rep    876, 

22  N.  V.  S,  1;    <)02),  Contrib.  Neg.,  82.  87. 
Halsey  ?•.   Warden   (25   Kan,    ij8),    Bills  of 

L,,  47.  50. 
Halsted  7'.   Manhattan   R.   Co.   (26  J.   &   S 

270,  ,u  N.  Y    S.   R.   109,  II  N.  Y.  Supp. 

44),  Trial,  32. 
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Halstcd  V.  Manhattan  R.  Co.  (2  l\lisc.  498, 

SI   N.  Y.  S.  R.  8j,  22  N.  Y.  Supp.  390). 

EIcv.  Rys.,  170. 
Ilaltoii  County  v.  Grand  Trunk  R.  Co.  (19 

Out.  App.  J.SJ),  Mun.  Aid,  JOJ. 
Ilalvcrsoii  r.  MiniRapolis  &  St.  L.    R.  Co. 

(ly   \ni.  &  KiiK-  R-  Cus.  5_'6,  jj  Minn.  8X. 

K)  N.  \V.  Rc|).  .jijJ).  Animals,  go;  rcnccs. 

77- 
Iliiin    I'.  Delaware  &  11.  Canal  Co.  (14J  I'a. 

St.  f)i7.  _M   All.    Rep.    101  J),    I'ljeit.    Pass., 

>2.  .^o,  So;  Trial,  175. 
Ham  V.   Delaware  it  II.  Canal  Co.  (^8  Am. 

&    l-'.iik'.    R.  Cas.   5->o,   155    Pa.   St.   548,  .'G 

.\ll.     Uep.    757),    Kject.    i'ass.,   (14,    80,    91; 

Trial,  48- 
lliiiii  t'.   (ir.ind  Trunk   R.  Co.  (11   U.   C.  C. 

1'.  W>),  Cross..  Inj.  at.  145;  Ueatli.  etc.,  1S7. 
Il.im  T'.   Xewbnrnh,  D.  &"C.   R.  Co.  (.SJ  N. 

V.  S.  R.  .i.U).  <Ki  llun  \,\7,  J?  N'.  Y.  Supp. 

i()7).  Cat. -(ids.     15,  It). 
1 1,1m  f.  Toledo,  V.'.  &  \V.   R.  Co.  (_'(j  Oliid 

St.  174),  .Maud..  2. 
Il.ini  T'.  W'iseonsiii,  I.  &  N.  R.  Co.  (14  ,\ni. 

i\:   Ijiji.    U.  Cas.   J04.  <)\    Iowa  7it),   1.    .\. 

W.  Ri'p.  1.^7).  l''.ni.  l)om.,  4.St>,  (>\'S.  'iXq. 
llamaii  v.  ()mali;i  Horse  R.  Co.  (,i5  Xeb.  74, 

5J  \.  \V.  Rep.  8.?o),  St.   Rys.,  .sj^. 
Haml)leton  v.  Central  (Jliio  R.  Co.  (44  Md. 

551 ),  Slock,  yo. 
H.imldin  v.   Western   Land  Co.   (57   .\mi.   & 

l^n^J.   R.  Cas.  .17().  147  U.  S.  .S.U.  i.?  Su]!. 

Ct.  Rep.  .?.s.O,  Land  (irants,  8. 
Ilaml)ly  f.   Delaware,   M.   &   V.    R.   Co.   (Ji 

l'\d.    Rep.   541),    Constr.    Rvs.,   j();    Dam., 

,s8. 
Hanil)urK-.\nierican   Racket  Co.  v.   (iattinan 

(1-7  111.  pihS,  JO  N.   1'"..   Rep.  U)2\  afiirniinn 

.7  111.  .\pp.   iS.'l.   HaKK.,  .<.=;,  .\7.  4'). 
HaMuUn  v.  New  Haven  v*t  N.  Co.  (J7  Conn. 

I.SS).  Sis.  &  II..   ly,). 
H.iiiul  T'.   Rrooklyn   &  X.   Y.   Ferry  Co.   (J5 

N.  Y.  S.  R.  15.?.  5.1  llun  ().?4.  num..  1  Silv. 

Sup.  Ct.  584,  ()  N.   Y.  Supp.   10.':  alVirmed 

in    ij.s    X.    Y.   707,    mem.,   jt)    N.    I-'.    Rep, 

7.=;.^.  .U  iN'-  Y.  S.  R.  loi.u,  l-'alse  Imp.,  .?, 
Mamillon  ?•.   .\iiii.ii)olis  &    V.    R,   R.   Co.  (1 

.\Id.  ("li.   107:  atlirimd  in   r    Md.  55,?).   V.m. 

Doni.,    ,<7i.    8*14,    8f>s;    l''ran<-Ii..    10;    ( )tio 

War.,  8. 
Hamilton  v.  Cliallano(i^,'a,  R.  ^:  C.  R.  Co.  (.< 

Int.  Com.  Reji.  48.'.  4  Int.  ('om.  Com,  (8(1). 

lilt.  Coin..  W). 
H.imilloii  "i'.  Clarion,   .M.   iS:   I'.    R.   Co    {\.\.\ 

I'a.  St.  ,14.  J,?  .\tl.    Rep.   5,0.   Coiix)!..  ,},); 

Cied.    Hill,  7,  9.    10. 
Il.iiiiilloii    ?■     Covert    (It)   U.    C.    C.    P.    .'OS). 

Mraii.li  &  L.   Roads,  ij;  Sts,  k  II.,  .>ir)." 
Il.imilton  ;•.   Delaware,   L.  &  \V,   R,   Co.  (50 

X.  J.    L,   jt),?,    II    Cent.    Rep.   5(12,    i.?   .\tl. 

Kep,   JO),   De.-itll,  etc..    nq. 
Hamilton  i'.   Des   Moines  Valley   R.  Co,  (.10 

Iowa    .?ll,    r'.mployes,    Iiij,    lu,     17,^     655; 

.N'enl,.  loi^:  Trial,  ufi.  188.  J04;  Witn.,  \\\. 

180. 
Il.iiiiilion  f,  Des  .Moines  ^-  K,  C,  R,  Co,  (84 

low.i  i.^i.  50  X,  W,   Rep.  s(^>7).  Fires,  J95, 

-•'/),  -"t7.  .U4- 
Ilaniilinn  ;■    Galveston.  M,  &  S.  A.   R.  Co. 

(4  Am.  &  f-UK-  R.  Ca:..  528,  54  Tc.\.  S5^'). 


Death.,  etc,  224;  Employes,  Inj.  to,  459, 

477. 
laniilton  7'.   GeorRia   R.   Co.  (78  Ga.   328), 

Agency,  87. 
laini'ion  v.  Grand  Trunk  R.  Co.  (2,?  U.  C. 

y.  D.  000).  Car.  of  .M.,  480. 
laniilton  ;•.    Hannibal  &  Si.  J,   R.  Co.   (.i9 

Kan.  56,  18  Pac.  Rep.  37),  Death,  etc..  8f), 

ior>, 
l.'iniilton  r*.  Iron  .Mountain  (Jo.  (4  .Mo,  App. 

564),  IJlaslinu,  -•:   Fel.  Serv..  J17.  ,^4- 

aniilton  7-.   Manhattan  R.  Co,  (2^  J,  k  S. 

4<)i,  J9  X,  Y.  S.  R.  j8.  J4  Abb.  N.  Cas.  156, 

8  X,  Y,  Supp.  S4f).  18  Civ    Pro,  i()4).  I-'.lev. 

Rys.,  i8f). 
laniilton  v.   Manhattan   R.  Co.  (2(>  J.  &  S. 

(X,   Y,)   17,  .\o  X,   Y,  S.   R,   17,  9  N,   Y. 

Supp,  .y.i),  I'^lev.  Rys,,  if)8. 
laniilton  v.    Missouri   Pac.   R.  Co.  (87   Mo. 

85),  .\niiiials,  518;  Dam,,  fi:  Fences,  jij. 
laniilton  v.  Mortar's  L.  &  T,  R.  &  S.  Co, 

(4J  La,  Ann.  8J4,  8  So,   R<p.  58C.).  Dam., 

I.    16.  jfi;   Death,  etc,  S7,  4i():  Sts,  &   H., 

.^;-8. 

laniilton  v.  Newcastle  ^-  D.  R.  Co.  (9  Ind. 

.?!;i)),  .Auencv.  j:  Mills  it-  N,.  4,  Ji. 
laniitlon  v.    Xew   ^■ork   &   H,     R.    Co,    (9 

PaiRc  ,X.  Y.)  171),  Charters,   ui;  Sts.  & 

II.,   JU'. 

lamiloii  V.  Xew  York  C,  R.  Co,  (51  X.  Y. 
100.  4  .\ni.    Ry.    Rep.  4J,?\  Tickets  &   F., 

4.V 
laniilton    ;'.    Xickerson    (i.    .Mien    (.M.iss,) 

,?o8),  Trover,  4, 
laniilton  7-,  Richmond  &  D,  R,  Co,  (S.i  Ga. 

,U''-  9  i^-   I'"'   l^cp,  f)7o).  h'mployes,   Inj,  to, 

.11')- 
laniilton  ?•,  S.ivaimali.  I",  \'  \V,   R,  Co.  (52 

.•\ni.  iS:  lvl^;,  R,  C.is,  i.w,  .to  I'ed.  Rep.  41J), 

Parties,  jj.  j.;;  Par.  i"<:  t!omp.   I,  .  j 
l;imillon  7'.  Spokane  \-   P,   R,  Co,  (!;i    .Am. 

.t   IjiR,   R.  Cas.  ,VS-'.  -'  Idaho  8<j8.  j8  Pac 

Re|>,  .}o8),   L.iiid  Grants,   1. 
I.imilton  7',  Tex.is  jS;  P.  R,  Co,  (ji   .\iii,   ft 

I'jiK,  R.  Cas.  ,u(>,  f'4  Tex   J51).  Stat,  &  D., 

74- 
lamilt.Mi  7',  Third  Ave.  R.  Co.  (i.i  Ahh,   Pr, 

X,  S,  (X,   Y.)  .u8),  .\ssault,   1:   Dam.,    \,\: 

F.ject.  Pass  ,  qj. 
l.imillon  r.  Third  Ave  R,  Co,  (8  J,  »S;  S,  (X. 

Y,)  .?7(i).  Xew    Tr..  ,?f). 
lamihoii  7'.  Third  Aw.  R,  Co,  (5.?  X,  \'    j:;. 

;   ,\iii,   Rv,    Rep,   ,?')j;   rever>iiin    \  J,    it    S, 

118.  44  I'low,   Pr,  j'M.   1,1  Ahh    Pr    X,  S 

,?|M).  St,   Rvs,  5,?i. 
I.iniill.m  7'    Third  ,\\e.  R,  Co,  ((>  Misc  (X, 

N'  I  .^8j.  j(.  X    Y,  Snp|.,  7.^4.  56  X,  \    S,  R, 

.V)7'.  ('al)le  Ry^  .  ly:  Tri.il,  85, 
laiiiihon  7',  X'ick'-hiirK'.  S    it   P,   R    Co.  (j() 

.•\m,  it   Imir    R,  C.is.  .(yo.   1  h)  V    S    j8o.  7 

Sup,  Ct,   Reii    JiVi).  liridKe-.  f*i.  85, 
Liiiiilton  7',  N'ick'.burK',  S,  it  P,  R,  Co,  (.y 

l.,i.    Ann,  070,  ,(4  ,\ni     Rep    451).   Waters 

it  W.  11. 
lamilimi  :•,  Wabash.  Si,  L,  K-  P,  R,  Co,  (j.s 

,\iii   it  I'.iin,  R,  Cas,  ji)4.  JI  Mo,  .\pp,  15J), 

.\iiiin,ils,  409.  4,VS. 
laniitlon  7'.  Western   X,  C,   R,  Co,  (.to  Am. 

ft  I'liiii.  R.  Cas.  1.  </)  X,  Car,  .V)8.  ,<  S.  F. 

Rep.  164),  Hills  of  L,,  44;  Car,  of  .\1,,  \\7. 
laniilton  v.  Wilder  (.u  Vt.  695;,  Trusts,  12. 
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Hamilton  &  B.  Road  Co.  v.  Great  Western       Hainninnd  i\  Port  Royal  &  A.   R.  Co.  (i6 


R.  Co.  (17  U.  C.  Q.  B.  567),  Stat..  56. 
Hamilton  &  N.  W.  R.  Co..  In  re  {.w  U.  C. 

Q.  B.  93).  Mun.  Aid.  267. 
Hi.  ..;;,    •  &  N.  VV.  R.  Co.,  In  re  (44  U.  C. 

(J.  n.  ftjo).  Em.  Doni..  ijfi6,  IJ7.V 
lamilion  &  1*.  D.  R.  Co.  7'.  Gore  Bank  (20 

Cram's  Ch.  (IJ.  C.)  iw),  Ofkers.  .j,  14. 
lamilton  &  R.  Ilydratilie  C."o.  7'.  Cincinnati. 

II.  &  I).  R.  Co.  (J<>  Dliio  St.  341).  Contr.. 

15;  Ivslop.,  U). 
I.Mi'ltun  ('oinity  Cf)ni'rs  7'.  Slate  i^h  Am.  & 

Knu.  R.  Cas.  j'lo.  im  Ind.  64,  4  N.  K,  Rep. 

5«f).  17  N.  K.  Rep.  H5.O.  .Mun.  Aid.  17.3.  i«H. 

i<>7.  j.si.  444:  Reorn-,  '>. 
I;imliti  f.  l-'uropeaii  \'  N.  .\.  R.  Co.  (4  Am, 

fit  I'.nn.  R.  Cas.  503.  7.>  Me.  83).  Mori..  .^« 


So.  Car.  567).  Cov'ts,  «. 
Hammond   ?■.   Schweitzer  (112   Ind.   J46,    11 

West.  Rep.  661,  13  N.  E.  Rep.  869).  Negl.. 

8q. 
Hammond  v.  Sioux  City  &  P.    R.  Co.   (40 

Iowa  450).  Animals,  jns 
Hammond  t*.  Worcester  Counlv  Com'rs  (1^4 

.Mass.  509.  iH  N.  E.  Re]).  i;oj).  Sts    &•  H., 

.34- 
Hamor  7-.    Eastern  R.   Co.  (133   .Mass.  jrs). 

I'.asUTii  R.  Co.,  4. 
}Iami)den   P.  &  C.  Co,  ?•,  SpriuKfield.  .\.  Si 

N.  E.  R.  Co.  (i.'4  Mass.  iiH.  17  Am.   Ry. 

Rep.  43.1).  Imu.  Doin..  451). 
Hamilton  1:  Pullman    Palace  Car  Co.  (42  Mo. 

.App.  134).  Sleep.  Car  Cos.,  J4.  x^^  .Vi 


cv    r.iiM.    IV.   viis.    iw,v   /-   .'ii.   ",<',    .mill..   ,^n.  -'I'l'.    ',>4'.   .^"  >  !'■   ^ '"    v.>i>.,   .14.   .^.i,   .1.1. 

lamlm  v.  (Ireat  Northern  \<.  Co   (i  II,  »i  M.        Hanee  7'.  Cayu^'a  &  S.  R.  Co.  (Jf)  N.  V.  4J8). 
408.  .' Jur.  N,  S   I IJJ.  Jf)  L,  J.  P.x.  JO).  Car.  .Animals.  .72 

of  P,  (113;  Time-lal>les,  3.  Hanee  7'.  Pacific  K.\p.  Co.  (48  .Mr).  .\pp   179), 

I.imliii  7:  Jerrard  (4  Am.   &   Eut(.   R.  Cas.  Car.  uf  L.  S.,  J,?;  Car.  of  M..  174. 

488.  ;_■  .Me,  ()J).  Mort,.  40,  llancock   v.   Chicot   County   (32    Ark,   575). 

laintin  ;•.  Me.adville  (0  Neb,  227).  Mun.  Aid.  Mun.  .\id.  71.  (23. 

158,  250,  Hancock  7'.    Louisville  &  N.   R,  Co,  (145  U. 

I.imin  7'    New  N'ork  C,  &  II,   R.  R.  Co.  (18  S,  4(X).    12  Sup.  Cl.    Re)),  i/x)).   Leases,  31; 

.1.  it  S.  (N.  Y.)  78),  Cross,.  Inj,  at.  2(/i.  Mun.  Ai-i,  59,  414. 

laminack  v.  While  (11  C.   B.  N.  S.  594.  3'       llancock   r.    Richmond   &     P.     R.     Co.     (3 
L.  J.  C.  P.  i2f>),  laid.,  143.  (iraii.  (\'a.)  ^n),  .App.,  10, 

lainnians  J.,  Chicaw".  R.  I.  &  P.  K.  Co.  (83       Hancock  r.   Toledo.    P.    \-   W.    R.    Co.    (ir 
Iowa  287,  48  N.    W.    Rep.  978),  Animals.  Biss.     {U.     S.)     148,    9    Fed,     Rep,     738). 

.l8«i.  Reorjr..   1. 

I.imnians  7'.  fire.al   Western   R.  Co    (4   Ry.       H;mcock  .Mul.  L,  Ins,  Co.  7'.  Worcester.  N. 
&  C    T.   Cas,    181),   Car.   of   .M.,  53.S;    Ry-  &  R,  R,  C<.   (.(9  Am.  &  Ln^j.   R.  Cas,  227, 

Com'rs.  0.  H<)  Mass,  214.  21  N.  Iv  Rep.  364),  CoiisdI.. 

lamiiur  7-.  Chicago.   R.  I,  iSr  P.  R.  Co.  (10  ^ix 

Am    »<:   I'.nR.  R.  Cas.  772,  di     Iowa  .S').  15       Ilaixl  7'.  Cohunhus  Comity  Sup'rs  (M   Him 
N.    W.    Rep    597),    IJealh,    etc.,   359;    ICm-  (.V.   ^'.)53l),   ICvid.,   n;  :  Mun.  .Aid,  421, 

liloyes.  Inj.  to,  505.  Hand  :•,  S;i\.inna'i  &  C.  R.  Co.  (10  So.  Car. 

lammersmilh  \'  C,   R.  Co,  t.   Bran>l  (1..    R.  40^1).  Refer,.  1 

4  II.  L.  Cas,  171,  21  L.  T.  2.',8,  .18  I,    J,  Q.        ILuid  :•.  Savann.iti  I't  (".  K,  Co,  (12  So.  Car. 
B.  2(>'{,  18  W.   R.   12;  nversiuK  .',.   R.  2  (J.  314).  Mort.,  jo>»;  Stale  .Aid.   ^2:  Tax.,  62, 

B,  22,%.  7  h,  Xr  S.  I,  M>  L,  J.  n,  M,   i.^;,  if.       Hand  f    SavaMii:ili  &  C,   H.  Co    (\2  .\ni.  & 
L.  T.  101.  15  W.   R.  437),   I'.m.  Doin  ,   iig;.  h'.nR.  R.  Cas   .(RS.  13  So.  Car.  4'i7).  Judicial 

S.,  I,  4;  Mori  .  243. 
Hand  7'.  Sav.iiiniili  iK:  C.  K,  iro.  (17  So,  Car. 
2I()I,   Bonds.  42:  Coupons,  9:  JudKiii..  44; 
Mori,.  2(>^.  280,  282;  Re.eiv..  78;  State  .\id. 
.■\2.  x^:  Tax..  234, 
Hand  7',  Sav:innali  \-  C,  R,  Co    (ji  So    C-.ir. 

\()2),  .Alt'vs.   1^, 
ll.ind.hm  7'.  BurliiiKioii.  C    R    iK:  \.  R    Co. 
(72  Iowa  7o<),   \2  N.  W    Rep  4).  Kmployes, 
Inj.  Ill,  m;  l"(i.  Scrv.,  17=;;  Ne>il..  49. 
llriiiciUy  7'.   Ches.-ipeake  \-  O,    R    To    ((,  W, 

\'.i,  474),  Coiistr.  Rvs  .  i)(). 
II  iiidley  7'.   Houston  X:  T.  C.  R,  Co,  (2  Tex, 
I'nrep,   Cas.   2M2),   Car    of    I',,  95;   Tresp,, 
Inj,  to.   12. 
ILiiidy  '.'    Clevland   X-    M     K,    Co    (,m    Fed. 

Rep.   US()).    Keceiv..   (.;,    1(17 
ILindy  r,   Pliil.i.lelpliiii  X-  \i    R    Co    (1   I'liila. 

(Pa.)  31 1,  livid,.  III:  Stat.,  49 
ILmes  7',   n;iyton  it  S    F.    R    Co    (.(o  Ohio 

,Si    ()5),  Siil>-.<r  ,  1 1  3, 
Il;iiii's   rv     North    C.iri'!in:i    K     Co     (irnj    N, 
(';\r.  .100.    M  S,    I'"..    Rep    8«K-).    ICin    Dom.. 
787.  78S.  801 
Ilaney  ?■    Gulf,   C.   &  S     F,    R.   Co    (3  Tex. 
.\pl>     (Civ.    Cas.)    33fi)     |',in     Doin,.    (>>*'>: 

Sts    ^-    II  .  JlCi.   27(<. 

Ilaiie\   ;■    Piltshurn,  C,  C    ,vt  St.    1.    R    Co, 
(,?8  W    \'a,  570.   18  S.   F.   Rei.    74K).  Con- 


latiimetl   7'.    Little    Ror-k    \-    .N     R,    Co,    (Jo 
,Ark,  204),  Charters.  87.   1.14;    PI.,  47. 

laniiiiill  f.   l.oui-vilU    iS;   N.    R.  Co,  (03  Ky 
MX  20  S,  W,   Re]),  2<i3'.   I'JUployes,   Inj,  to. 

fx>7- 
lammock  7',   I'arniers'  L,   »S:  T,  Co.   (7  .\m. 

\-  l"nu.   R.  Cas.  4(15,   105,   V.  S.  77).   Mori.. 

,(l  I  :  Keceiv..  3. 
I.inimoiid  7'.  Heeson  (112  Mo.    loo.  20  .*>,  W. 

Rep  474).  Copsir.   Rys..  81. 
laiimuiinl  7',   Cliii;i^;o   it   (i,   T,    R    Co,    (  (8 

.\m     it    I".HK.    R     C:is.   ,\77.   83    Mich     334. 

47   N.    W,    Rep,    </)5).    Ivmployes,    Iiij.    10, 

272, 
I.immoiid  7'    Chicago  it   N,   W    R.  Co,   (,(3 

low.i  if>8,   14  .Am.   Ry.  Rep.  412),  .AniniaN, 

,<;(),  170.  ,S43, 
laiiniiond    t'     M'Chins    11     I'.iy    (So     C,ir,) 

101 ).  ('ii.irKcs,  75, 
l.-mnnond  :•.  New  N'ork.  C.  &  St    1.    R.  Co. 

(^  Ind,  .Ap)>.  !;2(),   u   .\,   Iv   Rep   H17),  Sts 

.tll.3.Vi, 
l.iinmond    :•,    Northeastern    R.    Co,    (fi    So. 

C;ir.    IV').   (^ir.   of   Mails.    18:  Car.   of   P., 

54:  PI  ,  121. 
I.immond  7'.   Port    Roy;il   it  .\     R.   Co.   (11 

Am.  it  I'jur.  R    Cas   352,  15  So,  Car,   10), 

Deeds.   U<,  \7:  Fill.  Dom..  211;  KcorK-.  14; 

Sales  of  Rds,,  16. 
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trib.  NcR..  41,  44;  Employes,  Iiij.  to,  333, 

.587;  F'"el.  Sorv.,  7.1,  218,  25 J. 
Hanfor.l  t'.  St.  Paul  &  D.  R.  Co.  (39  Am.  & 

EiiK.  K.  Cas.  25,  43  Minn.  104,  42  N.  W. 

K«|).   5'/);  rcarKUciT  and  reaffirmed  in  44 

Am.  K  h'nj,'.  R.  Ca.s.  J05),  F.ni.  Dom.,  ifiS; 

Rip.  I  1  ...  5.  1 1, 
laiint  r  J'.   Little  Roik  Junction  R.  Co.  (52 

.\rk.  f)i,  II  S.  \V.  Re|).  </)S).  Ferries,  6. 
lankerson  f.  Soutlnvcsterii  R.  Co.  (.yi  Ga. 

VM).  I\vid..  2H4. 
lankins  ;•.  CliicaKo  &  N.  \V.  R.  Co.  (100  III. 

4U>).  App..  _». 
lankins  ?•    Kimball  (-,7  Ind.  42),  I^x.  &  Ad., 

<). 
lankins  r    N\w  Vurk.   L.  K    &  \V    R.  C. 

(55   linn  51.  2.S  N.   V.   S.   R.  50.  S  X.   V. 

Snpp.  .72).  Vi-1.  Serv..  133.  427. 
Links  ;:    Ho  ton  &   A.    R.   Co.   (33   Am.   & 

KiiK    R.  Ca  ..  ,',,'1.  147  Ma^s.  405.  7  N.  Kiik. 

Reji.  130,  iH  N.   Iv   Rip.  .M«).  Cross..   Inj. 

at.  _'i>7.  3.to;  l.ici'Mscrs.   Inj.  tn.  3,  20. 
l.iuUy  r.   (Irand    Trnnk    R.   Co.   (hj   X.    I! 

274),  I'iniployes,  Inj.  to,  (/>.  1S2;  i''cl.  .Serv., 

I.  s'l.  153 

Linliy  ?•.  Ilarlfiu  R.  Co.  (i   Ivlm    Sel.  C.is. 

(.\.  V.I  35'Jl.  Car.  <if  I*.,  170:  Xe),'l..  13. 
laniin  7'.  Cliii-a>,'(i  ;;:  N.  \V.  R.  C(».  (.'o  /\m. 

&  I'liK    R.  Cas.  70,  ()i  Wi.v  513,  21   X.  W. 

Rf     f).'3),    I'^iii.    Dom.,  r/)8,    1074:    Flood. 

L-ls  ,  .<3. 
lanlon  ?•.    Missouri   I'ac.    R.   Co.   (104   Mo. 

.j8i.  1(1  S.  \V.  Rep.  J3i),  .App.,  i2.s;  Cross., 

Inj.  ai.  262;  Kvid.,  7j:  NeKl.,y7:  Sts.  &  H., 

378,  38<.;  Trial,  no;  Words  &  IMi  ,  143. 
lanloii  V.  South   Hosion    Horse   R.   Co.   (2 

Am    &   y.UK-   R.  Cas.   18,  12<;  .Mass.  310), 

PI.,  no;  St    Rys..48i. 
lanna   7:    CliailanooKa   &    N.    R.    Co.    (88 

Tenn.  310.  (>  L.  R.  A.  727,  12  S.  \V.   Rep. 

71S),   Fm|)loyes.  3. 
lanna  r.  Cincinnati  &   F't.   W.    R.   Co.   (20 

Ind.  ,\o).  Suhsor.,  128 
Hanna  v.  (iranil   Trui^k  R,  Co.  (41  Ul.  App. 

ti6),  .\etions,  i,  7;  Death,  etc.,  m. 
Hanna  i'.  JefTersonville  R.  Co.  (32  Ind.  113), 

Death,  etc  ,  lOi. 
lanna  f.  Terre  Haute  &  I.  R.  Co.  (1 1<)  Ind. 

3if),  21  N.  K.  Rep  yo3».  .Animals,  187,  262. 
lai'.nah   !'.    (.■otuu-ciicut    Rivei    R.    Co.    (134 

Mass.  32i>.  28  X    K    Rep.  (182),   Kmployes, 

Inj.  to,  422,  (170,  71C). 
lann.iii  ?'.   Richnion«l  &  D.  R.  Co.  (10  .\m. 

&    FnK.    R.    Cas     -c.    87    X.    Car.    .<si). 

.Ahate  .    3:  Just   P 
Hannaher  ?•.   St.  P»«..   M    v>t   M    R.   Co.  (3 

Dak    I,  37  X.   \\     Rep    717),   K.n.     3om  . 

220.    l-'lood     l.d«i  ,    «i.  H4. 
lamnhal  f.  Fauntlcroy  1103  I'.  S.  408K  Mun. 

.\i'l.   I.M. 
lannihal  J     Ma»M»il>aI   &   St.  J     R    Co.   (40 

M«>    48a   I   .\m    Rv    Rep.  40),  Crtvss  ,  Ft. 

«:   M     42 
LiimiSai   A    St    J     R    Cn    i\   Rartlett   (123 

Mass    13).  Words  ^  ?M>     22h 
lannihal  Ik  St    J    R    t"  .    t-.  Cran<-  1102  III 

240.  40    \m    Rep    «»i  I.   Attach  .  ij 
lannihal   «c   St    1     R.   Co.  v.   Crawford  (68 

\\'<    80).   Fi\t.,  7, 
Haiiniha!   «r   St.   J.    R     Co    r    Fox   ,13    Am 

&  F.nn    R.  Cas.  3^5.  3i  Kan.  586,  3  IV 


Rep.    320),    Employes.    Inj.    to,  38;  Pel. 

Serv..  214,  333- 
Hannibal  &  St.  J.  R.  Co.  v.  Green  (68  Mo. 

i(iQ),  .Agency,  45;  Deeds,  2. 
Hannibal  &  St.  J.  R.  Co.  v.  Husen  195  U.  S. 

4^>.S.  15  Ant.  Ry.  Rep.  325),  Coi-.  of  L.  S., 

109. 
Hannibal   &   St.   J.    R.    Co.   r.    Kanaley   (,w 

Kan.  I,  17  Pac.  Rep.  324).  Employes,  Inj. 

to.   18.  <>j,   161,  431;   Evid.,  78;  Trial,   11; 

Witn..  f)8. 
Hannibal  &  St.  J.  R.  Co.  i:  Kemiey  (41  Mo. 

271 ).  .Animals,  231,  331. 
Hannibal   &  St.  J.   R.   Co.  f.    .Mahoney  (42 

.Mo.  4f)7),  Tresp..  jj. 
Hannibal  &.  St.  J.  R.  Co.  j:  Marion  County 

(.?<)  .\lo.  2<J4).  Mun.  .Aid,  40,  17^.  340. 
Hannibal  &  St.  J.  R.  Co   7:  Martin  (ill  111. 

210;  affirniiuK   11    111.   .App.   .?W)),   Car.   of 

I*.   Jo.S,  .t43.  .ISA  .S'f8,   532,   395,  (MJ,  619; 

Dam..  71. 
II:iimil):il  &  Si.  J.  R.  Co.  f.  Missouri  River 

Pricket  Co.  (34  .Am.   &   Fuk.    R.   Cas.   137. 

123    U.    S.    2fK>.    8    Sup.    Ct.    Rep.  874), 

Hridu.s,  t«8;   Fed.  Cts.,  23. 
Ilaimibal  &:  St.  J.   R.  Co.  f.  Moore  (,t7  Mo. 

338),   Land  (irants,    121. 
Ilannib.il    &    St.    J.    R.    Co.    f.    Moore    (45 

.Mo.  443),  Ejectni.,  10. 
Hannibal  &  St.  J.  R.  Co.  r.  Morton  (20  Mo. 

70),   ICin.  Dom.,  cX)3. 
Hannibal  &  St.  J.  R.  Co.  1:  Morton  (27  Mo. 

317).  Fin.  Dom.,  ,t48,  476,  477,  933. 
Hannibal  &  St.  J.  R.  Co.  ?■    Muder  (49  Mo. 

163,  I    Am.   Ry.   Rep.  8),   Em    Dom.,   187, 

3A1.  921. 
Hannibal   &  St.  J.    R.   Co.  r.    Rowland  (29 

Mo.  337).   Fin.   D»>m,,  484. 
Hannibal  &  St.  J.   R.   Co,  r.  Shacklctt   (.?o 

.\lo.  330).   Tax  .   144,    iq8. 
Hannibal  &  St   J    R.  C.  v.  Shepley  (1  Mo. 

.App   2.-,4),  Words  &  Ph.,  71. 
Htnnibal  &  St.  J.   R.  Co.  v.  Shortridge  (86 

Ml   <il>2\.  F'jectm.,  35. 
Hannibal  &  St.  J.  R.  Co.  r.  Smith  (41   Mo. 

310).  Land  Grants.  42,  ly. 
Hannibal  &  St.  J.  R.  Co    r:  Smith  (9  Wall 

(U    S.)  93),  Land  (Jrants,  3.  128. 
Hannibal  &  St.  J.  R.  Co.  r.  Snead  «)3  M.v 

2.19).    Land  Cirants.   133. 
Hannibal  &  St.  J.   R.  Co.  7:  State  Hoard  of 

F'(|uali/ation  (<)4  Mo.  294),  Cert..  11;  Tax.. 

.V). 
Hannibal  &  St    J.  R.  Co.  f    Swift  (12  Wall. 

(U.  S.)  2fi2.    I   Am.    Ry.   Rep.  4?4l.   Mann.. 

3.  3.  4,t.  80:  Car    of  M  .  78. 
H.'iniiilial  Undue  (O  7'  Schaubacher  ( 37  .Mo. 

382).  L.tn.   Dom.,  (1(17.  678 
Hanover  Junction  &  S    R    Co.  7'   Grubb  (82 

Pa    Sl    3h    13  .Am.  Ry.  Rep   442).  Subscr., 

31.  201. 
Hanover  lunction  &  S.  R    Co   7'    Hildiinan 

(82  Pa   St.  3fi.  IS  Am.  Rv    Rep    44J).  Sub- 
scr .   ii>8. 
Hanover  R.   Co    r.  Coyle  (55   Pa    St    3f»'-». 

Cross,  Inj.  a     2<)o;  Dam  ,  93:   Fvid  ,   173; 

Leases,  108 
Hanrahan  r.  Man!iattan  R   to   (53  Hun  420, 

24  N.  Y.  S.  R.  790,  6  N.  V.  Supp  395:  a(- 
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firmed  in  130  N.  Y.  658,  mem.,  41  N.  Y. 

S.  R.  950),  Elev.  Rys..  x>7\  Evid.,  67. 
Ilanratliy  v.    Nortlierii   C.    K.   Co.    (46  Md. 

j8o,  18  Am.  Ry.  Rep.  188),  Employes,  Inj. 

to,  95,  jHi,  S(jj;  Eel.  Serv.,  412. 
Mans  V.  Louisiana  (134  U.  S.  i,  10  Sup.  Ct. 

Rep.  504),   Eed.  Cts.,   II. 
llansl)erger  v.  Pacific  R.  Co.  (43  Mo.  196), 

.\niiiials,  (mj.  da. 
ilansciini  r.  .Miiineapoli.s  St.  R.  Co.  (54  Am. 

&   Kiii;.   R.  Ca.s.  22b,  53  Minn.  119,  54  N. 

W    k(  \i   9.^4),  \UmI,  Serv.,  3. 
Ilaiisee  f    Brooklyn  EI.  R.  Co.  (HC)  Hun  ,184, 

50  N.   \ .  S.   R.  .'55.  Ji    N.   Y.  Supp.  230), 

IM.I..  .'8,  (*).  IM..  no:  Witn..  31. 
Il.insen  v.  ChicaKo.  M.  &  St.   I'.   R.  Co.  (83 

Wis.  (>3i,  53  N.  W.   Rep.  90(j),  Ueatli,  etc  , 

194 
Hansen  v.  Elint  &  1'.  M.  R.  Co.  (3,7  Am.  & 

ICnu.    R.  Cas.  f..'8.  73  Wi.s.  346,  41   N.  \V. 

Rep.  5J9),  Bills  of  L.,  3;  Car.  of  M.,  5O1. 
Hansen  v.  New  York  &  B.  Bridge  (9  N.  Y. 

5  R.  7J(>.  45  Hun  5(jo),   Eel.  Serv.,  483. 
Hansford    v.    J'ayne    (11     Busli  (Ky.)  ,}8o). 

Death,  etc..  14S.  4i(j:  iVckI.,  4. 
Hanson  v.  Chicago,  .M.  &  St.   I'.   R.  Co.  (61 

Iowa  588,  i()  N'.  W.  Rep.  734),  Em.  Oom., 

1034. 
ILinson  T'.  European  &  N.  A.  R.  Co.  (6j  Me. 

84),  Assault,  J,  IJ,  13,  21. 
Hanson  v.   Elint  &   V.   M.    R.   Co.  ( ?7  Am. 

6  E.iiK.    R.   (as.  0j8,  73  Wis.  346,  41    N. 
\V.  Rep.  SJij).  Car.  of  M..  (m. 

H.mson  V.   Lancashire  &  Y.   R.  Co.  (20  W, 

R.  2()7),  Evid.,  125. 
Hanson  r.   Manstield  R    &  T.  Co.   (38  La. 

.\int.  I II,  58  .Am.  Rep.  162),  Car  of  1'.,  129, 


3.Sf>. 

Minneapolis  &  St.  L.  R.  Co.  di 
Ehk.  R.  Cas.  13,  37  Minn.  355.  34 
Contrih.     Nej;.,    98; 
Employes,    Inj.    to. 


Rep.     J 
Inj.    at, 


-•3>. 
218: 


Vernon  (27  Iowa  28),  Mun.  Aid, 


i«o.  343, 

Hanson  v. 

.Am.  & 

N'.    W. 

C'ross., 

449 
Hanson  7'. 

31 
Harhach  t'.  Des  Moines  &  K.  C.  R.  Ct,.  (43 

Am.  &  EiiK.  R.  Cas.   us.  80  Iowa  593,  44 

N.  VV.  Rep.  .v»8),  JiidKm.,  13;  Sts.  &  H., 

Harben  v.   Phillips  (No.  2)  (48  L.  T.  741), 

Direct.,  17. 
Harhorne    R,   Co.  v.   London  &   N.    VV.    R. 

Co.  (2  Ry.  &  C.  T   Cas.  169).  Charges,  109. 
Har!)orne  J'    London  &  N    W    R    Co    (_•  Ry 

&   C    T.  Cas    32«)l     Leases.    135 
Hareourt  v.  Ciood  (.V)  Te.x.  4SS).  Mun.  Aid, 

4-7 
Hard  v.  Vermont  &  C.   R.  Co    (3.'  Vt.  473V 

Employes.  Inj    to.  151:   I'.xplositms,  3;  fVi 

Serv..  loj,   n>8,  201. 
Hanleastic  TV  Sonili  Yorkshire  R.  Co.  (4  H 

fi  ^   '17.  5  J»r.  N    S.  150,  28  I.   J,  Ex.  139), 

I'.xcava.,  3. 
Harden  v.   Atchison   &   N.    R    Co.    (4   Nel). 

^-•i),  ri.,  ss.  sf>. 

Harden  v.  New  ^  <irk  C.  &  H    R. 

J.  &  S.  (\.  Y.)503),  Employes. 

3i«). 
HardeidierKh  r    St.   Paul.  M.  & 

(34  Am.  &  ICiiK.  R.  Cas.  359, 


R.  Co.  (17 
Inj.  to.  78, 


M.   R.  Co. 
,VJ  Minn.  3, 


38  N.  W.  Rep.  625,  12  Am.  St.  Rep.  610), 
Car.  of  P.,  93,  224;  Eject.  Pass.,  65;  Tresp., 
Inj.  to,  17. 
Hardenbergh  v.  St.  Paul.  M.  &  M.  R.  Co. 
(41  Minn.  200,  42  N.  W.  Rep.  933),  App., 

23- 

nar(lenl)erKh  v.  Van  Keuren  (4  Abb.  N.  Cas. 

(N.  Y.)  43;  reversed  in  16  Hun  17),  Mun. 

Aid,  103,  337- 
Harder  v.  Rome,  W.  &  O.  R.  Co.  (17  N.  Y. 

S.  R.  570,  49Hun  610,  2  N.  Y.  Supp.  70), 

Licensees,  Inj.  to,  27. 
Hardesty  v.  Pyle  (13  Eed.  Rep.  778),  Exec. 

15:   Mort.,  57. 
Har<liii  v.  Iowa,  R.  &  C.  Co.  (40  .Am.  &  EuK. 

R.  Cas.  394,  78  Iowa  72(i,  6  L.  R.   .A.  52, 

43  N.  \V.  Rep.  543),  Bills  &  N.,  12;  Deeds 

of  Tr.,  19:  Evid.,  13.?. 
Hartlin  County  v.  Louisville  &  N.  R.  Co.  (92 

Ky.  412,   17  S.   \V.    Rep.   860),    Estop.,  4; 

Mun.  .Aid,  173. 
HardiuK  v.  Boanl  of  Land  &  Works  (L.  R. 

II  .App.  Cas.  208),  Em.  Dom.,  1199. 
HardiiiK  7'.  ChicaK*)  &  A.   H.  Co.  (80  Mo. 

659),  just.   P.,   13. 
HardiiiK  v.  ChicaKo  &  0.  T.  R.  Co.  (21  Am. 

&  ICuK.  R.  Cas.  410,  56  Mich.  628,  23  N.  W. 

Rep.  -M.S).  PI.,  141. 
HardinK  v.  ChicaRo,  St.  P.,  M.  &  O.  R.  Co. 

(I    Int.  Com.   Rep.  37$,  1   Int.  Com.  Com. 

104).  Int.  Com.,  164. 
HardiiiK  v.  International  Nav.  Co.  (12  Fed. 

Rep.  if)8).  Car.  of  ,V!.,  543. 
Harding  7'.  .Metropolitan  R.  Co.  (L.  R.  7  Ch. 

154,  41  L.  J.  Ch.  371,  20  VV.  R.  321,  26  L. 

T.  109),  Em.  D«)m.,  1130,  1131. 
Harding  V-  Nettleton  (W)  Mo.  658),  Receiv., 

126. 
Harding  v.  New  York,  L.  E.  &  W.  R.  Co. 

06  Hun  (N.  V.)  72),  Dam.,  71. 
Harding  v.  Rockford.  R.  I.  &  St.  L.  R.  Co. 

(65  III.  90),  Mun.  Aid,  117,  184,  322. 
Hardman  v.  Brett  (37  Eed.  Rep.  803),  Car. 

of  M..  123. 
Hardwick  :•.  Georgia  R.   &   B.  Co.  (85  Ga. 

507.  II  S.  E.  Rep.  832).  PI..  20. 
Hardy  v.  Atchison,  T.  &  S.   E.   R.  Co.  (18 

Am.  &  Eng.  R.  Cas.  432,  32  Kan.  698,  5 

Pac.  Rep.  6),  Commerce,  2:  Int.  Com.,  3, 

216. 
Hardy  7'.  Carolina  C.  R.  Co.  (76  N.  Car.  5, 

14  .Am.  Ry.  Rep.  309),  Employes,  Inj.  to, 

U.  101;  Eel.  Serv.,  i,  142,  202. 
Hardv  v.  Merriweather  (14  Ind.  203),  Aband., 

3;  Bills  &  N.,  14;  Subscr.,  98.  148. 
Hardy  v.   Minneapolis  &  St.  L.   R.   Co.  (36 

Eed.  Kep.  f)57).  Death,  etc.,  222;  Eel.  Serv., 

447;  New  Tr..  24. 
Hardy  r    New  York  C    &   II.   R.  R.  Co.  {^4 

N.  V    S    k    <jo2.  58  Hun  f)07,    12   M.    Y. 

Su|>p   ss),  Eject.  Pass..  19. 
Har.ly  ?■.  North  Carolina  C.  R.  Co.  (74  N. 

Car.  734).  Car   of  P  .  ifrf):  Embankm.,  6. 
Hare  v.  London  &  N.  W    R.  Co.  (2  J.  &  H. 

80.  7  Jur.  N.  S.  1 14s.  30  L.  J.  Ch.  817,  i  Ry. 

Si  C.  T.   Cas.   24),  Cham.,  4;  Contr.,  (a: 

Ult.  Vir.,  19. 
H.-re  V.  Waring  (3  M    &  W.  3(^2.  i  H    &  H. 

(/)).  Stock,  78.  84. 
Hargis  V.   East  Tcnn.,  V.  &  G.  R.  Co.  (90 

Ga.  42),  Attach..  46. 


b 
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Ik 


11 
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Hargis  v.  Kansas  City,  C.  &  S.  R.  Co.  (4.1 
Am.  &  ling.  R.  Cas.  599.  100  Mo.  Jio.  13 
S.  W.   Rop.  680).  Adv,   I'oss..  5:  Vend.  & 

F ,  4 
Ilargis  V.  St.  Louis,  A.  &  T.  R.  Co.  (75  Tex. 

i(>,   I-'  S    \V.   Uip.  ^.SU,  Animals,  ().•,  .',?.'; 

i•'ri^;l^t    Teams.  1,  5 
llarKfcavos  7'.   I.aniastir  &   IV  J.   R.  Co.  (i 

Raiiw.  Cas.  4if>»,  l-Md..  ni. 
llarinR  j'.  New  Yoil<  &  K.  R.  Co.  (i,^  Harh. 

(X.  Y.)  <>).  Omiril..  Neg..  «H;  Trial,  i«.v 
Markins  7:    I'liil.idelpliu    &    R.    R.    Co.   (15 

IMiila.  (I'a.)  Mt).  Death,  ete..  40. 
Il.irkins  j'    rullmaii  Palace  Car  Co.  (5-!  Fed. 

Rep.  7J4),  Dealh.  ete,.  .?<;.?,  4.?' 
Ilarkness  ?•.  .Manhattan  R.  Co.  (11   N.  Y.  S. 

R.  7.t_':  alVirming  _'j  J.  Jt  S.  174:  alVirmcd 

in  IM  N    N'.  ()J7.  mem..  JO  N.  K.  Rep.  877), 

Leases.  _•_•:  St(»ekh..  77.  no. 
Harlan  ;•.  .St.  Louis,  K    C.  «i  N.  R.  Co.  (64 

.\Io.  480.  17  .\\u.  Rv.  Rep.  .VKJ).  Cross,.  Inj, 

Jit.  .'08, 
Harlan  7:  St.  Louis.  K.  C,  »i  N.  R.  C<i.  ((15 

.\lo,  JJ),  Cross..  Inj,  at.  ,t,  JoT);  IJeath,  etc., 

174;  NenI  .  4,? 
Harlan  j'  St    Paul,  M,  &  M.  R.  Co.  (15  Am. 

&   Knu-   R    Cas.    i.to,  .u   .Minn,  4.7,   18  N. 

W.  Rep.  i47>.  Set-otT,  0. 
Harlan  7',   Wahash.  St.   L.  «:   R   R.  Co.  (18 

Mo.  .App.  48.?),  Animals.  ,\<).  40. 
Harlem  Hridjie,  .M,  I'ii  F,  I-!.  Co,  ?'.  Southern 

Uoulevi'.rd  R.  Co.  (41  Hun  55.?.  .<  N.  Y,  S. 

R.  Hiti).  Stat..  N). 
Harliy  7.    MulTalo  Car   Mfj;.  Co,  (15  N.   Y. 

Supp.  .\7),  l-'mployes.  Inj.  to.  (i8j. 
Harley  f.    liuCfalo  Car    Mi'k.   Co.   (.'o   N,    Y. 

Supp.  ,?54.  48  N.  Y.  S.  R.  .';8,  fi5  Hun  (i.'4, 

mem.),  {•'.mplnyes,  Inj.  lo.  585. 
Harley  ?■    Luiawv  ille  R.  Co,  (,ti  So   Car.  151, 

t)  S.   Iv  Rep,  78J),  ,\nim.ils,  51). 
Harley  7'    Lomsville  K    \.    \<    Co    i^y   l\'<\. 

Rep.  144).   I'VI,  Ser\  ,  4,?,  .V'' 
Harlow  7'.  iMlchhurn  R    Co,  (8  (iray  (.Mass.) 

.M7).  Hanw;,,  n.?. 
Harlow  f,    .\lar(|uelle.   II,   &   ( ),    R,   Co.   (41 

.Mich.  .U'''.  I'-m.   Dom..  -'_'8;  Lieeii-e.  ,v  17. 
H.'irmon  :•,  .Aucliior  of  I'liMii-  .Aieounis  (ij,^ 

ni    ij-    i«  \.  R.  Rii).  ir)tt.  Mun,  .Aid.  i\0. 


i.<  N.  K,  Rep,  It)!*.  Mun,  .Aid.  .tifi, 


410, 


llarnion  7:  Cliiirleston  \'  S,    R,  Co,  (88  (J,i 

J>\,  14  S,   I'".,   Re|),  574),  .\pp,.  117. 
Il'irmou  7',  Claylon  (51   lo\\;i  ,\li),  I'uh,  Lds,, 

Harmon  7',  Colundii.i  \-  (t.   R.  Co.  (-'8  So. 

Car.  401,  I.?  .Am.  Si.  Rep.  ()8(),  5  S.  Iv  Rep, 

8,^5).  .\iiimal.s,  (144. 
Harmon  7'.   Columhi.i   it   (i.    R.   Co.   (.U  So, 

Car,  i_7,  10  S,  L,  Rtp,  877).  .Animals.  j,u, 

\Vit«,,  iirf). 
Ilannoi,  ;•,  Louisville.  N.  (  ),  iS;  T.  R.  Co.  (87 

Tinn,  '114.   II   S.   VV.   Rep    70.O,  Nuis.,  40; 


Sis,    \    II..  .' 


").  -i/.S 


ll.irmoii  7'.  Xew  York  &  Iv  R.  C"o.  (j8  Harh 
(N.   Y.)  .i_M),   Hills  .if  L..   14;  Car,  of  .M 


JO  J, 


II: 


WasliiiiKion    \-    r,,    R.    Co.    (,^o 


Mackcy  (D.   C)  255).  Contrib.    Ncg.,    16. 

87,  101.  105,  114;  St.  Rys.,  4-M. 
Harmony  7'.  Bingham  (1  Duer  (N.  Y.)  joij). 

Bills  of  L.,  78,  io();  Car.  oi  .\l..  41.V 
Hariied  7'.  Missouri  I'ae.  R.  Co.  (51  .Mo.  ;\pp. 

48_'»,  .Animals,  5.1(1;  Car.  of  L.  S,,  8,?,  97. 
Harnelt   7'.   Westcott   !J4  J,  &  S    j\,\.  .j   \. 

Y.   Supp.  7,   18  N.   Y.  S.    R.  yd.').    ICvid  , 

Ha'iiey  i'.  Indiauapidis.  C",  tSt  I).  R.  Co    i.^j 

Iiid.  .'44),  .Mun.  .Aid,  J48,  411. 
Handd  7.    New   York  C,   it   II.    R.    R.   C. 

(I.?  Daly  (N.   Y.)  8(;),   luuployes,    Inj.   to, 

48(), 
Har.dd  7-.    New   York   C.   it   H,    R.    R.   Co, 

(I,?  Daly  (N,  Y)  .178;  afiirmed  in  108  N.  Y. 

()(i4,  mem.,  15  N.  1"..  Rep,  445,  i.t  N,  Y,  S. 

R.  (>).?).   Ni'w  Tr.,  (.7:  Witn.,   170 
H.irp  7'.    The  Ciraml   lira  (1    Woods  ( U.  S) 

184).  Car,  of  .M.,  541. 
Ilar|)endmg  7'.   Munsoii  (u  Am.  it    I'.ni-V    R. 

Cas.   408.  1)1    N.    Y.   6so),    Direct,    50,   s_'; 

Mort.,  .'80. 
Harper.  F..\  |)arte  (L.   R.   18  i".i|.  5,^;,  -'J  W 

R,  <)4.'».   I'm,   Dom,,  1 171, 
Harper,  In  re  (44  L.  J.  Cli.  507,  L.  R.  jo  I".i| 

,V).  J,?  \V.  R.  J7I,  x\  L.  T.  J14),  lim.  Dom  , 

1178. 
Harper  ;•.  Ciiu  iiiiiali.  N.  <)    &  T.  I'.  R.  Co, 

(Ky.)   (JJ   S.    \V.    Rep,   84<)l,    Comieel,    l„. 

4.  .S 
ll.irper   7'.    I'j-ie    R,    Co.    (,?_•    N.   J.    L,    881, 

Contrih.   Neg.,  88. 
Harper  7'.   Indianapolis  iV  St.  L.   R.  Co.  (44 

Mo.  488),  I'el.  Serv.,  My:  I'l.,  117. 
Harper  7',   Indianapolis  &  St,   L.   R.  Co,  (47 

.Mo.   V17),   .Agency,  8i>;    I'el.   Serv..  (14,    l,U'. 

i.?8. 
Harper  7'.  Lexington  &  O.    R.  I'o.   (-•   Dana 

(l\y  )  .•J7),  l!m.  Dom..  j.t?. 
Harper  7'    Newport    \ew>   ^:   .M.   \',   I'o    (i)o 

Ry,  .}.V>.    14  .S.   W.    Kep.  .t4(i),   Citizens. ,  4; 

I'.mployis,   Inj.  to,    i.to;   Leases,  .jo;  Trial, 

M. 
Harper  7'.    Norfolk   iV   \V.    R.   Co.   (.U>   I'ed. 

Rep.    lojl,    Death,   etc.,  ()4,  07;    i'.ivployis. 


II: 


Inj.  to,  i;i8, 
N. 


York  C    \-  H.   R    l<    C 


( 1 14 


N.  ^'.  (ij.t,  mem.,  J  Silv.  .\pp  jdo.  ji  N, 
]•'..  Rep.  4J5.  .'.?  N,  \.  S,  R,  1S7;  :il1irmiM« 
47  Hun  (i.fj.  mi'iii  ,  ],\  N.  \' .  S,  R,  j_'7), 
h'.mployes,   Inj.   to.  41, (, 


llarrell 


il.'  .t   R     R,   C 


(no 


N, 


(';iv,  J15,  \.{  S.  I',,   Kep,  <>t<jy  .Anim;ds,  40!, 

I'"riv;ht.  Te;ims,  ,1 
H:ir:ell   7'.    Owens   (1    Dev,    &    I?     (N,    Car) 

J7.)),  Car.  of  .M  .  ij;  \V.,rds  it  Ph.,  7, 
Il:irrell  7',  Wilmington  it  W.  R,  Co,  (4.'  .Am 


&    !• 


iig 


R.   C 


417.    i()<i   N.  Car.  J,s8,    1 1 


\in.  &  h.ng.  U.  C.is.  U27,  h  Mackey  (D   C.)  Children.    Inj.    to 


S.   Iv   Rep.  M,),  C:ir.  of  M.,  f/i. 
Harrigan  7:  .S.ivannah.    1".   it  W    R.   Co.  (8| 

(i:i,  71M,  II  S.   I".   Rep.  iKt.s).  New  .Tr.    18 
Il;irrim:m   :■    Pill'-liurg,  t'.   it  St     I.     R,  Co 

i.tJ    \m.    it    I'li^;     R,   Ca-.    .17,  45   Ohio   S' 

II,      IJ      N       l".      Rep      Isl),     Agency.     loi  ; 


:-,7.  8  Cent.   Rep.  7JK).  .St.   Rys..  4(y>;  Tri:il 


Inj    l< 


I"".splosions.    J; 
N'td     ,),?.  .(8. 


I. 


14J 


Harmon    v.   Washington    &    C    R.  Co.    (7  1.1 


Harriinan  7'.  Southam  (lO  Ind.   lyo).   Estop. 
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Harrington  v.  Chicago,  R.  I.  &  P.  R.  C<>.  (71 

Mo.  .184),  Animals.   15,3,  182. 
larrington  v.  Manchester  Si  L.  R.  Co.  (6^ 

.\.  11.  77),  New  Tr..  10. 
larriiigtun  i'.   Metropolitan  R.   Co.   (ij  L. 

'•'.  jHj.  658),  ]'m\.  Dtnii.,  11 -'4. 
larrinnton  1:  Now  Yori<  C.  &  li.  R.  R.  Co. 

(ly  N.  Y.  S.  R.  -'o.  50  Hun  fx).'.  imin.,  4 

.N".  Y.  Siii)|).  <i4o),  Pel.  Serv..  148,  48J. 
I.'irriiiv;liin  7'.  I'liiinvicw  (-7  .Minn.  JJ4,  (1  N. 

W.    Ivip    777),   Mini.  .\iil,   i-M.  .101.  4.]J. 
larriuHl'Mi  ',:  St.    I'.iiil  \  S.  C.   R.   C.i.  (17 

Minn.  Ji.s  (Ciil.  18K)  4  .\ni    \<y.   Rip.  Ji(>, 

K    Am.     Ry.     Rip.   -'47).    Dam.,    101:    i-'m. 

Dorn  .  if)j.  1001:  Nnis.,  .?,<;  .Sts.  &  II.,  j.v 
JarrinKton  7'.  Worci'sler,  I,.  Jt  S.  Si.  R.  Co. 

(157  Mass.  570,  3_'  N.  K.   Rep.  y.s.S),   New 

Tr..  14. 
larriolt  v.   New  Jersey   R.  Co.  (8  AI)I>.    Pr. 

(N.   Y.)  .'84,  J   Hilt.  _>()-•).   For.  Corp.,  24. 
larris.  Appral  of  ( P.i  )  (ij  All.   Rep.   7\_V. 


rUilne,   eti-.,   J 
i.irrii   ;•.    I'cniial    K 
R.  fas.  5S1.  78  <;,i 
truss.,   Iiij    al.   iHj 
i.vid  .  47.  UK);  I'l., 
larris  v. 
Rep.  51 
larris  :•. 

.v.  S 


t'l).   (.|o  .Am.   «c    I'liK. 

^J^    ,\  S.    Iv    Rep.  .555). 

Death,  etc..    151,  JJJ; 

50:  Trial,  lo.t 

t'iieshnv    R.  Ci.    (K.   I.)   (ifi  Ail. 

).  Car.  nf  .M.,  (K17,  754. 

•.  Cni'ki  riiiotiih  it  \V. 

rx),<.  27  I..  J     \.  S.  ( 


R 


C...  (.?  C.  H. 

P.  if.j.  4  Jur. 

Cas    1)7),   Di^- 


\.   S.  J.V).    I    Ry.  «:  (".   T 

erim.,  if).  -'4. 

I.irris  -•.   Dilawarr.  I,.  &  \V.   R.  Co.  ((.1   N. 

Y.  (>$(<).  C.ir.  f)(  M.,  77.1. 
larris  j:  Detroit  City  R.  Co.  (76  Mich.  227, 

4J  N.  \V.  Rep.  Mil),  .\pp.,  <*):  ICvid..  jn; 

\\itn.,   i(x>. 
larris  f.  Duval  (-•  Int.  Com.  Rep.  514.  .<  Int. 

Coin.  Com.   ij8).  Int.  Com..   170.   171. 
larris   ?•.    I'.llioit   (10    Pet.   (C.   S.)   J5),   Sl.~. 

&  II.,  .?0. 
larris  7'.   (ir.iml  Trunk   K.   Co.  (jfi  Am.  & 

I'JiK.  R    Cas,   uM.  i.s  R    I    .171,  5  All.  Rep. 


,«)=;),  (.  ar. 


>l   .M,,  (ii.t. 


larris  7'.  (ire.il  Western   R.  Co.  (45  I,    J.  (J. 


H    7^h 


R    I   (J    It.    D.  515,  J5  VV.    R 


(i.l  M  L.  T.  ()47>.  PanK-  i.?o,  i.<i. 
larri,  v.  Ilannihal  ^  Si.  J.  R.  Co.  (37  Mo. 

,i'>r'.  Jn'l>,'m.,  45. 
I.irris  7'.  Ilannihal  &  St.  J.  R.  Co.  (-7  Am. 

\:   I'.UK.   U.   C.is.  .'Id,  Hi)  Mc.  j.i.i,   I   S.   \V. 

Rep.  jj.s).  Car.  of  P.,  .t5y.  471. 
larris  ;•.    Howe  (.to  Am.   &    Knu.    R.    Cas. 

4')8,  74  Tex.  .s.t4.  I.'  S.  \V.  Rep.  224),  Car. 


.f  P 


.Sii,  57.t 


I.irris  r.  I.on.lon  &  S.  \V.   R,  Co.  (.t  Ry.  & 

C.  T,  Cas.  ,\M).  Stat.  i\:  I)..  .?«. 
larris  7-.  Louisville,  N.  ().  &  T.  R.  Co.  (.35 

F"e<l.    Rep.    I  if)),   AReney,  94. 
larris  7-.  .Midland  R.  Co.  (25  W.  R.  6^.  3  Ry. 

&  C.  T.  Ca  ~ 


i).  Car.  of  L.  S.,  <jJ,  149; 


Miss.  fio2),  Charters.  62;  Dissol.,  1,  5;  Quo 

War ,  8. 
larris  t'.  Missouri  Pac.  R.  C«>.  (40  Mo.  App. 

2f,s),  Einploye-s.  Inj.  to.  .31.5. 
larris  r.  New  Orleans.  O.  &  G.  VV.  R.  Co. 

(16  La.  Ann.  140).  Lim.  of  /\e..  .t5 
larris  7:  Norfolk  &  VV.  R.  Co.  (88  Va.  sfjo. 

14  S.  IC.  Rep.  5.35),  F'el.  Serv..  J48. 


Ind.   R.  Co. 
I).  21).  ,\2,  .36. 


(JO  N.   Y. 


larris  7'.   Northern 

2.U).  Car.  of  L.  S 

larris  j:  Panama  R.  Co.  (.3  Hosw.  (N.  Y.) 

7),  Car.  of  M..  794;   ICviil..  J45;  VViln.,  95. 

118. 
L-irris  7'.  F'anama  R.  Co   (4  J.  &  S.  (N.  Y.) 

.37.3.  5  Hosw.  .u-*:  alhrined  in  .58  N.  Y.  660, 

mem  ),  .\p)).,  i-'4:  Willi.,  70.  149. 
larris  1:  I'ennsylvania  &  N.  Y.  C.  &  R.  Co. 

(Pa.)  (9  .\tl.  Rep.  174),  Canals,  5. 
larris  7'.    Riehniond  Ifi   D.    R.    Co.   (,31    So. 

Car.  87.  0  S.  K.  Rep.  fMjo),  PI..  95. 
Larris  7'.    Roherts  (u   Neh.  631,    u   N.   VV. 

Rep.  8«>).  Coiilr..  17;  Stat.  ^  D..  ,37. 
larris  7:  St,   Louis.  I.    .M.  iSf  S.    R.  Co.  (j.3 

.Mo.  \\<\>.  .<-'8;,  .\nim:ils.  475. 
Larris  7'.  Sehnylkill  River  K.  S.  R.  Co.  (141 

Pa.  St.  .'4.',  Ji  All.   Rep.  590),  F.in.  Dom., 

45J.  570,  f )o.'.  75 1 . 
larris  7'.  Sehnylkill  River  K.  S.  R.  Co.  (i.5f) 

Pa.  St.  J5J.  27  .\il.   Rep.  2()7),  Fmii.   Dom.. 

9-' I. 
Larris  7'.    Somerset    \-    K.    R.    Co.    (47    Me 

jiiH).  Constr.  Rys.,  19,  _'5;  Proe.,  41. 
larris  7-.  St.ate  (14  Lea  (Tenii.)  485),  Crim. 

I^ .  .3.'?. 
Larris  7'.   Stevens  (.u    Vl.  71)).   Stat.   &    D.. 

.S4.  .S.=i.  i.t-'. 
Lirris  7'.  Story  (j  E.  D.  Smith  (N.  Y 


)ry  (J 
mployes,  15. 


.)  3f>M 


larris  7'.  Union  Pae.  R.  Co.  (4  MeCrary  (C 
S.)  4;  4.  l.t  I'Vd.  Rej).  591),  Dam.,  67.  70. 
71,  74.  Employes.  Inj.  to,  81:   Nenl..   I,  98 

Larris  7'.  W.ahash  R.  Co.  (.^i  Mo.  .\pi).  IJ5). 


Anim 


lis.  ,i.t.3. 


larrishurfj  ik    l\.    R.   Co..    App 


11   (Pa.) 


(.36  Am.  &  Eur.  R.  Ca>.  24<i.  15  All.  Rep 

4:59),  P.arties,  Ji. 
larrishnrK  &  P.  R.  Co.  7:  PelTer  (84  Pa.  St 

2i)S.  18  .Am.  Ry.  Rep.  ,39.3).  Em    Doui.,  854. 
larrishnrK  Cily  Pass.  R.  Co.  7'.  Ilarrishnrjf 

(149  Pa.  St.  465.  24  All.  Rep.  56).  St.  Rys.. 

'.3- 
LarrishnrK.  P.  M.  &  L.  R.  Co.  7-.  Rncher  (7 

Walts  (Pa.)  .30,   Em.  Dom  ,   ^22. 

lis  Ik   ]•:.   R.    R.  Co.  (so 


larri 


son  7'. 


uinapo 


M(l.  4(;o).  Charters.  11,3;  Deeds  of  Tr.,  20: 


l-'stop 


17- 


Lim.  of  Liah.,  7. 

arris  7:   Minneapolis  &  St.   L.  R.  Co.  (.3:3       Ila'rrison  7.  benver''&  R.G."  VV.'  R.  CoV(7 


larrison  ?'.  .Arkansas  Yalley  R.  Co.  (4 
MeCrary  (U.  S.)  .•f)4,  i.<  Fed.  Rep.  $22). 
Coiiso!  .  4-';  Stock,  5.r.  Stockli  .  85. 

larrison  i\  Central  R.  Co.  (.31  N.  J.  L.  j(>,3), 
Eiii|>loyes.  Inj.  to.  7.  5.-;;  Eel.  Serv.,  i,  56. 

larrison  7'.  Cornwall  Minerals  R.  Co.  (.? 
Am.  &  EuK.  R.  Cas.  606,  L.  R.  18  Ch.  D. 
,3.34:  affirming  i  Am.  &  Eur.  R.  Cas.  601, 
L.  A.  16  Ch.  D.  66),  Dehent.,  lo;  Mori..  87. 


M 


in.  459,  2.3  N.  VV.  Rep.  8.50),  Cross..  Inj 


ill.  XV). 


larris  7-.   Minneapolis  &  St.  L.   R.  Co.  (.37       Harrison  7'.  Detroit.  L.  &  N.  R.  Co.  (41  .A 


.M 


104- 


inn.  47,  ,3,3  N.  VV.   Rep.  12).  Death,  etc 


Utah   52.3,  27   Pac.    Rep.   728),    Employes. 
Inj.  to.  278.  617;  Trial.  40.  _ 

"  ni. 


&   Imir.   R.  Cas.  .398,  7<)  Mich.  409,  44  N. 


larris  7:  Mississippi  V.  &  S.  I.  R.  Co.  (51  202 


VV.  Rep.  IOJ4),  Eel.  Serv.,  .j66,  409;  Trial, 


rt 
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Harrison  t'.  Fink  (42  Fed.  Rep.  787),  Assault, 

ij;  Kjcct.  Pass.,  ft,  48. 
Harrison  t'.  Great  Northern  R.  Co.  (10  Jur. 

N    S.  90i.  M  L.  J.  Ex.  -J66.  u  W.  R.  1081. 

10  L.  T.  6^1,  3  H.  St  C.  iji).  Flood.  Lds., 

38. 
Harrison  v.  Iowa  Midland  R.  Co.  (36  Iowa 

3.43).  Mm.  Doni..  597.  630,  63ft. 
Harrison  f.  Kansas  City,  C.  &  S.  R.  Co.  (50 

.M(».  \\)\).  3.V).  AKi'ncy.  J,\\  livid.,  207. 
Harrison  1:  LtxinRton  &  F.   R.  Co.   (9  B. 

Mon   (Ky.)  470).  F.ni.  Dom.,  Jii;  Vend.  & 

I'.,  ft. 
Harrison  i'.  London  &  N.  W.  R.  Co.  (i  C.  & 

F,.  540),  Death,  etc..  47. 
Harrison  7'.  London,   H.  &  S.  C.  R.  Co.  (6 

Jur.  .\.  S.  954.  -«)  L.  J.  Q.  B.  -J09.  j  B.  &  S. 

ijj,  8  \V.  R.  524,  J  L.  T.  4AV.  reversed  in 

8  Jur.  N.  S.  740,  jii  L.  J.  Q.  M.  113.  ft  L.  T. 

4(/>).  Car.  of  L.  S.,  70.  qi,  lift;  Charges,  iJ. 
Harrison  v.  Martinsville  &  F.  R.  Co.  ( ift  Ind. 

.S05),   ri.,  to. 
Harrison  7:  Mexican  R.  Co.  (L.  R.   19  E(i. 

35H,  44  L.  J.  Cli.  403,  23  VV.  R.  403.  3i  L. 

T.  8j).  Divid.,  8;  Stock,  4.  22. 
Harrison  v.  .Missouri  Pac.  R.  Co.  (7  Am.  & 

Kun.  R.  Cas.  38J,  74  Mo.  364,  41  Am.  Rep. 

31K),  Car.  of  M.,  SI,  400;  Contrih.   Neg., 

77;  Stat.  AKts.,  s. 
Harrison  T'.   >!issonri   Pac.   R.  Co.  (88  Mo. 

ftj.S).  Aniin.iis,  590. 
Harrison  »•.   New  Orleans  Pac.   R.  Co.   (34 

La.   Ann.  462,  44  Am.   Rep.  438).   Sts.   & 

H.,  4."!. 
Harrison  v.  Northca.stcrn  R.  Co.  (22  VV.  R. 

335,  29  L.  T.  844),  Licensees,  Inj.  to.  19. 
Harrison  r.  Stewart  (i  Taney  (U.  S.)  .^s), 

Car.  of  M..  123. 
Harrold  v.  Great  Western  R.  Co.  (14  L.  T. 

440),  Car.  of  P.,  179;  Fences,  70. 
Harrold  v.  New  York  El.  R.  Co.  (24  Hun 

(N.  Y.)  184),  New  Tr..  81. 
Harrold  r.  Winona  &  St.   P.    R.    Co.    (47 

Minn.  17.  49  N.  W.  Rep.  389),  Trial,  165; 

Witn..  ifts. 
Harroun  v.  Chicago  &  VV.  M.   R.  Co.  (ftS 

.Vlich.  208.   12  West.   Rep.  556,  ,35  N.  W. 

Rep.  914),  App.,  59. 
ILirr.)w  7'.  Ohio  River  R.  Co.  (38  VV.  Va. 

711),  Ju.st.  P.,  I. 
Harrow  7-.  St.  Paul  &  D.  R.  Co.  (43  Minn. 

71.  44  N.  VV.  Rep,  881),  Ai.inials,  440,  587. 
Harsliharger  v.    Midland   R.    Co.   (131    Ind. 

177.   J?  N.    E.    Rep.   352,  30  X.    E.    Rep. 

1083),  Em.  Uom..  1003. 
Harshman  v.  Bates  County  (3  Dill.  (U.  S.) 

I  .so),  Consol.,  34. 
Harshman  7'.  Bates  County  (92  U.   S.  ^(19), 

Mun.  .\id,  128,  206,  384. 
ILirt's  .Appeal  ((/)  Pa.  St.  355),  Constr.    Rys., 

25,  94;  Insolv.,  6. 
Uan  V.  Baltimore  &  O.   R.  Co.  (6  VV.  Va. 

.Wf>).    Ai)p.,    60;    Charges,  44;    Evid..  91;; 

Lim.  of  Ac,  13;  PI.,  9. 
Hart  V.   Baxendale  (6  Ex.  769,   16  Jur.   126, 

21  L.  J.  Ex.  123),  Car.  of  M.,  518.  521. 
Hart  V.  Benton- Bellefontaine  R.  Co.  (7  Mo. 

App.  446),  Exec.  14. 
Hart  V.  Boston,  H.  &  E.  R.  Co.  (40  Conn. 

524),  Abaid.,  i;  Dissol.,  18. 


Hart  V.  Boston,  R.   B.  &  L.   R.  Co.  (i2r 

Mass.  510),  Liens,  21. 
Hart  7'.  Brock  way  (57  Mich.  189,  J3  N.  W. 

Rep.  725),  Direct..  53. 
Hart  V.  Buckner  (56  Am.  &  Eng.  R.  Ca.s. 

4J0,  54  Fed.  Rep.  925.  2  U.  S   .App.  4K8,  5 

C.  C.  A.   l;  afKrming  52  Fed.   Rep.  835), 

St.  Rys.,  25,  20ft.  207.  208. 
Hart  7'.  Charlotte,  C.  &  A.   R.  Co.  (.13  S  .. 

Car.  427,  12  S.  E.   Rep.  9),  .Vpp.,  (13,   1  xi: 

Dam.,  37<  90. 
Hart  7'.  Chicago  &  N.  VV.  R.  Co.  (27  An).  & 

Eng.   R.  Cas.  59.  (*)  Iowa  48";,  29  N.   VV. 

Rep.  597).  Car.  of  L   S..  45;  Connnerce.  8. 
Hart  V.  Chicago,  R.  I.  &  P.  R.  Co.  (5h  Iowa 

iftft.  7  N.  VV.   Rep.  9.  9  N.  \V.   Rep.   lift). 

Cross.,  Inj.  at,  2,  73. 
Hart  7'.   Delaware.   L.   &  W.   R.  Co.  (51    \. 

Y.  S.  R.  291,  ft7  Hun  ft48,  mem.  jj  N.  Y. 

Supp.  3),  ICmploycs,  Inj.  to.  luj. 
Hart  7'.   Delawar.-.  L.  &  VV.   R.  Co    lJ7  N. 

Y.  Supp.  7<>7),  Employes,  Inj,  to,  ft(n. 
Hart  7'.  Devereux  (41  Ohio  St.  Sft.S),  Cross., 

Inj.  at,  215. 
Hart  7'.  Eastern  Union  R.  Co.  (6  Railw.  Cas. 

818,  7  Ex.  24ft;  affirmed  in  8  Ex.   lift.  17 

Jur.  89,  J2  L.  J.  Ex.  20),  Debent.,  12. 
Hart  7'.   Hudson   River   Bridge  Co.   (80   N. 

Y.  622),  Death,  etc.,  259. 
Hart  V.   Hudson   River   Bridge   Co.  (84   N. 

Y.  5ft),  Death,  etc.  235. 
Hart  7'.   Lauman    (29    Barb.   (N.   Y.)  410), 

Constr.  Rys.,  ft7;  Conlr.,  79;  Stock,  54. 
Hart  7'.  McFarland  (ij  Pa,  St.  182),  Assign. 

for  Cred.,  4. 
Hart  V.   Metropolitan    El.   R.   Co.   (15   Dn\yi 

391,  7  N.  Y.  Supp.  7.=!.?.  "J7   N.   Y.   S.    R. 

813).  Elev.  Ry.s..  9«>:  PI.,  31. 
Hart  V.  New  Orleans  &  C.    R.   Co.  (4  La. 

Ann.  261),  PI.,  94. 
Hart  7'.  Ogdensburg  &  L.  C.  R    Co.  (51  N. 

Y.  S.  R.  4fi8.  ft7  Hun  s.sft.  22  N.  Y.  Supp. 

401),  Evid.,  2(^2. 
Hart  V.  Ogdensburg  &  L.  C.  R.  Co.  (52  N. 

Y.  S.  R.  799.  i3  N.  Y.  Supp.  639,  ftg  Hun 

37H),  Bonds,  31;  Consol..  11;  Evid.,  108. 
Hart  7'  Ogdensburg  &  L.  C.  R.  Co.  ((ri)  Hun 

(N.  Y.)  407.  5-5  N.  V.  S.  R.  834.  23  N.  Y. 

Supp.  713),  App..  21;  Discov..  3,  8. 
Hart   7'.    Pennsylvania    R.   Co.    (2    McCrary 

(U.  S.)  333).  Car.  of  L.  S..  8ft 
Hart   7'.    Pennsylvania    R.    Co.    (18    ,\m.    & 

Eng.  R.  Cas.  f)04,  112  U.  S.  331,  5  Sup.  Ct. 

Rep.  ISO.  Liin.  of  Lial) ,  31. 
Hart  7'.  Rensselaer  &  S.  R.  Co.  (8  N.  Y.  37). 

H;.Ug..  17 
Hart  7'.  St.  Charles  St.  R.  Co.  (30  La.  Ann. 

758),  Stock.  24. 
Hart  7'.  Western  R    Corp,  (13  Mete  (Mass.) 

99).   Fires.  9.  9.1,   I.l8;  St  it..  29. 
Hartan   ?'.    I''astern    K.    Co.    (114   Mass.    44), 

Car.  of  P  ,  503. 
Harter  Tp.  1:  Kernochan  (3  Am.  &  Eng.  R. 

Cas.  82.    103   IT.    S.   5ft2),    Mun.   .Vid,   247, 

352;  Rem.  of  C,  26. 
Hartfield  r.   Roper  (21  Wend.  (N.  Y.)  fti4). 

Children,  Inj    to.  12s. 
Hartford  v.  New  York  &  N.  E.  R.  Co.  (59 

Conn,  250,  22  Atl.   Rep.  37),   License,  9; 

Sts.  &  H..  32. 
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Hartford  &  C.  VV.   R.  Co.,  In  re  (65  How. 

Vr.  (K.  Y.)  ijj).  Em.  Dom..  320. 
Hartford  &   N.   FI.    R.  Co.  i-.  Andrews  (j6 

CoDti.  Ji.)).  Death,  etc.,  99. 
Hartford  &  N.   H.   K.  Co.  v.   Doorman  (u 

Conn,  s.jo),  Subscr.,  74. 
M.Mtford  »i  N.  H.  K.  Co,  v.  Cruswell  (5  Hill 

(N    Y.)  j8.t).  Subscr.,  119. 
Il:irif(ird  Ik  N.  H.  K.  Co.  v.  Grant  (g  Blatclif. 

(U.  S.)  54J).  Uridgcs.  9. 
Il.irttord    &    N.   H.   K.  Co.  v.  Jackson  (24 

Conn.  514),  Contr..  8. 
Hartford   &   N.   H.    K.  Co.  t-.   Kennedy  (IJ 

Conn.  4Wl,  Subscr.,  78. 
Hartford  &  N.  H.   K.  Co.  v.  New  York  & 

N.  II.  K.  Co.  (J  Kobt.  (N.  Y.)  411),  Con- 
nect.  L.,  5;  Contr.,  58. 
Hartinan  v.  Sontbern  Pac.  Co.  (86  Cal.  142, 

J4   I'ac.    Rep.  851),   Death,  etc.,   iftj;    Ex. 

&  Ad.,  8. 
Hartley   7:    Keokuk    &    N.    VV.    R.    Co.    (85 

Iowa  455.  52  N.  VV.  Rep,  .?SJ),  Em.  Doni.. 

J I  J.  jjH.  j.u.  .1^4.  .155.  5-M.  528.  6j<J,  93/; 

I'l.,  7,^,  VVitn.,  IJI. 
Hartnian.  In  re  {9  Abb.  Pr.  N.  S.  (N.  Y.) 

IJ4),  Em.  Dom.,  286. 
Hartnnn  v.  Helleville  &  O.  R.  Co.  (64  111. 

24),  Em.  Dom.,  940. 
Hartman  v.  Cincinnati,  I.,  St.  L.  &  C.  R.  Co. 

(4   Ind.    .\pp.    370,   30   N.    E.    Rep.   93c), 

Trial,  61. 
Hartman  v.  Louisville  &  N.  R.  Co.  (48  Mo. 

App.  619),  New  Tr..  82. 
Hartman  f.    Pennsylvania    R.    Co.   (144   Pa. 

St.  .145.  22  M\.  Rep.  701),  Death,  etc.,  2S4. 
Hartnian  v.  Reading  &  P.  R.  C<i.  (Pa.)  (13 

Atl.   Rep.    774),   Em.   Dom..  568. 
Hartmann  v.  Louisville  &  N.  R.  Co.  (39  Mo. 

App.  88).  Uills  of  L..  36;  Car.  ..f  M..  347: 

Contr..  89. 
ILirtness  t'.  Great  Western  R.  Co.  (2  Mich. 

N.  P.  80).  Lim.  of  Liab..  2. 
Hartshorn  v.  Burlington.  C.  R.  &  N.  R.  Co. 

(52   Iowa  f)i3,   3    N.    VV.    Rep.   648),    Em. 

Dom.,  597,  6(j8,  767,    1005. 
Hartshorn  ;•.  Milwaukee  &  St.  P.  R.  Co.  (23 

Wis.  U)2).   Mort.,  293. 
Hartson  t.  First  Div.  St.  P.  &  P.  R.  Co.  (21 

.Minn.  517),  .Xpp.,  100. 
Hiirtvig  7'.   Northern   Pac.   Lumber  Co.   (19 

OrcK.   522,  25  Pac.   Rep.   358),    Employes, 

Inj.  to,  18. 
Hariwell  7'.  Northern  Pac.  E.xp.  Co.  ( ?7  Am. 

&  Eng.  R.  Cas.  635,  5  Dak.  463.  3  L.  R.  A. 

342.  41    N.   VV.    Rep.  7.\2),   Bills  of   L.,  6; 

Car.  of  .M,,  438;  Exp.  Cos.,  (n). 
HariwJKr.  Chicago  &  N.  VV.  R,  Co.  (1  Am. 

St  luig.   R.  Cas.  65.  40  Wis.  358,  5  N.  VV. 

Rep.  8^)5),  Car.   of  P.,  274,  45t),  J^xj,  (m7: 

Trial,  192. 
Harty  r.   Appleby  (19  Grant's  Ch.   (U.   C.) 

205),  Deeds,  7. 
Harty  :•.   Central    R.   Co.  (4.'    N.     Y,    4f>8), 

Cross..  Inj.  at.  io8,  200. 
Harty  v.  St.   Louis,   I.   M.  &  S.   R.   Co.  (9"; 

Mo.  3W,  14  West.  Rep.  760,  8  S.  VV.  Re).. 

562),   Employes,   Inj.   to,  568,  613;    Negl.. 

93:  Trial,  139. 
Hartz  ?'.  St.  Paul  &  S.  C.  R.  Co.  (21  Minn. 

358,  18  Am.  Ry.  Rep.  430),  App.,  92;  Em. 

Dom.,  lOv^S. 


Hartzig  v.  Lrhigli  Valley  R.  Co.  (154  Pa. 

St.  36J,  26  Atl.  Rep.  310),  Car.  of  P.,  407. 
Harvard  Branch  R.  Corp.  v.  Rand  (8  Cush. 

(Mass.)  2i8),  Em.  Dom.,  774. 
Harvard    Co.    t'.    Pennsylvania    Co.    (3    Int. 

Com.    Rep.   257,  4  Int.   Com.   Com.   212). 

Int.  Com..  44. 
Harvey  v.   Baltimore  &  O.   R.  C«<.  (70  Md. 

319,  17  Atl.  Rep.  88),  Abate.,  4. 
Harvey  i'.    Canadian    Pac.    R.    Co.   (3    Man. 

43),  C«)sts,  I. 
Harvey  x:   Canadian   Pac.    R.   Co.    (3    Man. 

2f/)).  Trial.  50. 
Harvey  7'.  Connecticut  &  P.  R.  R.  Co.  (124 

.Vlass.  421.    18  Am.    Ry.    Rep.  9).   Car.    of 

M.  412.  7H3- 
Harvey  1:    Eastern  R.  Co.  (116   .Mass.  2(19), 

Car.  of  P..  377. 
Harvey  i-.   Georgia  Southern  &    E.    R.   Co. 

(t,6  ,\m.   &   Eng.   R.   Cas.  630,  90  Ga.  (16, 

IS  S.  E.  Rep.  783),  .St.s,  &  II.,  214 
Harvey  7'.  Grand  Trunk  R.  Co.  (7  Ont.  App. 

71s;  affirming  9  Out.  Pr.  80),  Parlies,  8, 
Harvey  7-.  Kansas,  N.  &  D.  R    Co.  (45  Kan. 

228,  25  Pac.  Rep.  578),  Injunc,  39. 
Harvey  7'.  Lackawanna  &  B.  R.  Co.  (47  P.i. 

St.  428),  l',m.  Dom.,  580,  701;,  997. 
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Humbirfl  t'.  Union  St.  R.  Co.  (no  Mo.  76, 

19  S.  W.  Rep.  69).  Trial,  161. 
Humboldt  Tp.  v.  Long  (02  U.  S.  642),  Mun. 

Aid.  114,  344. 
Hume  V.  PittshurR,  C.  &  St.  L.   R.   Co.  (8 

Biss.  (U.  S.)  31).  Proc.  2.   17. 
Humes  7'.    Missouri   Pac.    R.    Co.    (82   Mo. 

221).   Animals.   10. 
Humes  7'.  Missouri  Pac.  R.  Co.  (9  Mo.  App. 

588).  .Animals,  109. 
Humeston  &  S.  R.  Co.  7:  Chicago.  St.  P.  & 

K.  C.  R.  Co.  (35  Am.  &  Eng.  R.  Cas.  263. 

74  Iowa  5S4.  ,38  N.  W.   Rep.  413),  Cross. 

Rys..  66. 
Humphrey   7'.    Queen   (2   Can.    Exch.    386). 

Estop..  2. 
Humphrey  7\  Pegues  (16  Wall.  (U.  S.)  244, 

3  Am.  Ry.  Ren.  218).  Tax..  ii;7. 
Humphreys  7-.  Allen  doo  111.  .sii).  Deeds  of 

Tr.,   11;  Mort..  _7(). 
Humphreys  7'.  Allen  (4  Ai;.  .'^-  Eng.  R.  Cas. 

14.   lOI   111.  490).   Receiv..    103. 


Humphreys  v.  Hopkins  (81  Cal.  551,  22  Pac. 

Rep.  892),  Attacli.,  20:  Rcceiv.,  119. 
Humphreys  7'.  .McKissock  (46  Am.  &  Ens-. 

R.  Cas.  261,  140  U.  S.  304,  1 1  Sup.  Ct.  Rep. 

779),  .Mort.,  28. 
Humphreys  j'.   .Morton  (100  111.  592),  Deeds 

of  Tr.,  1 1 ;  Int.,  3. 
Humphreys  7'.  N'cwport  News  &  .M.  V.  Co. 

(39  Am.  &   ICng.    R.  Cas.  3^^.  ^^  W.   Va. 

135,   10  S.   v..   Rep.  39).  ICmployes.   Inj.  to, 

101.  1^6.  _^Ti-^.  ^1)2:  Vnr.  Corp.,  20,  22. 
Humphrevs  7'.   New   York.    L.    E.  &  W.   R. 

Co.  (2\'S.  Y.  S.  R.  7.S0.  Si   Hun  (N.  Y.) 

641,  3  N.  ^■.  Supp.  c)i3:  iillirmed  in  31   N. 

\.  S.  R.  2t)<)).  Coiiir..  lof). 
llumphrevs  7'.    New  ^■<lrk,   L.    K.   &  W.    R. 

Co.  (43  .Am.  it  Eu^i.  R.  Cas.  700,  121  N.  V. 

4,V^,  24  .v.  r..  Rep.  6<)5,  31  N.  Y.  S.  R.  21)9). 

Car-Trust  .Assoc,  2:  Evid.,  178. 
llumphrevs   7'.    Terry   (54   .Am.    &    Eng.    R. 

Cas.  29.   148  U.   S!  C>27,   13  Su]).   Ct.    Rep. 

711:    reversing   40   .Am.    &    E.ng.    R.    Cas. 

63^)).  Ragg..  89. 
llumphrevs  7'.   Richmond  &   M.   R.   Co.  (ST 

Am.   &'l':ng.    R.   Cas.  397    88  Va.  4.?i.   M 

S.   E.  Rep.  985,    15  Va.    L.    J.    7^7),     Em. 

Dom..  228. 
Humphreys  7:  St.  Louis.  I.  M.  &  S.  R.  Co. 

(,■^7  Fed.  Rep.  307).  Contr..  106. 
Ihmiphreys   County   7'.    Mc.Adoo   (7   Heisk. 

(Tenn.)  585),  Mun.  Aid,  203. 
Humphries  7'.    Illinois  C.   R.   Co.   (70  Miss. 

453.  12  So.  Rep.  1^5),  Car.  of  P..  2^7.  608. 
Hungerford  7'.  Chicago.  M.  &  St.  P."R.  Co. 

(41    .Am.    &   Eng.    R.   Cas.    2(y(),  41    Minn. 

444.  43  N.  W.  Rep.  324),  Employes,  Inj.  to, 

29.  183.  278,  343. 
Hungerford  v.  Syracuse.  B.  &  N.  Y.  R.  Co. 

(46  Hun  339,   12  N.   Y.  S.    R.  204),   Farm 

Cross.,  13. 
Hungerford  7'.  Syracuse,  B.  &  N.  Y.  R.  Co. 

(19  N.  Y.  S.  R.  47,  50  Hun  602.  4  N.  Y. 

Supp.  643),  .App..  117. 
Hungerford  7-.   Winnebago  T.   B.  &  T.  Co.- 

(33  Wis.  .103).  Car.  of  M..  251. 
Hungerford's    Bank  7'.    Potsdam    &   W.    R. 

Co.  do  Abb.  Pr.  (N.  Y.)  24.  30  Barb.  626. 

19  How.  Pr.  39:  reversing  9  Abb.  Pr.  124), 

Usury,  2. 
Hunkins  7'.  Milwaukee  &  St.  P.  R.  Co.  (30 

Wis.  .S59).  New  Tr..  5. 
Hunn  7'.    Michigan    C.   R.    Co.    (41    Am.    & 

Eng.  R.  Cas.  452.  78  Mich.  513,  7  L.  R.  .A. 

500,  44  N.  \V.  Re]).  502),  Ajip.,  124:  Con- 

trib.  Neg.,  18;  Death,  etc.,  282;  Evid.,  31. 

247;  Eel.  Scrv..  r.  57,  202.  218.  427. 
Hunnewell  7'.    Burlington   &   M.  R.    R    Co 

(3  Dill.  (U.  S.)  31.1;  affirmed  in  22  Wall. 

(U.  S.)  464),  Land  Grants.  98. 
Hunnewell  7'.  Cass  County  (22  Wall.  (U.  S.) 

464).  Land  Grants.  5:  Tax..  342. 
Hunnicutt  7:  Georgia  Pac.    R.'Co.   (H;^  Ga. 

195.  II  S.  E.  Rep.  580).  Employes.  Iiij.  to, 

47.3. 
Hunt  7'.  Bay  State  Iron  Co.  (97  Mass.  279), 

Fixt..  II. 
Hunt  v.  Bullock  (23  III.  320),  Deeds  of  Tr., 

2:  Mort..  8. 
Hunt  v.  Chicago  &  D.  R.  Co.  (20  111.  App. 

282:  affirmed  in  part  and  reversed  in  part 

in  121  111.  638).  .Att'y-Gen..  i. 
Hunt  V.  Chicago  &  N.  W.  R.  Co.  (26  Iowa 


i  AliLIi  Ol-'  CASKS. 


583 


363),  Dam.,  3(':  Employes,  Inj.  to,  10,  7C5; 

V\\.  Sciv.  1,   i;j. 
Hunt  7'.  ChicuKo  H.  &  D.   R.  Co.  (ui  III. 

(>A>^.  13  N.  li.  Rep.  176,  II  West.   Kcp.  45; 

ailirmiiig    in    part   jo    111.    App.    ji-'j;,    St. 

Rys.,  5.  -'.',  loO. 
Hunt  f.  Circat  Nortlicni  R.  Co.  ([1891)  i  ').. 

U.  (x)i),  Employi's,  Inj    to,  7H^]. 
Hunt  V.  CJrciit  Nnrtiicni   R.  Co.  (48  Am.  li 

liuii.    R.    Cas.    113,    li«<ji)    _•   g.    U.    .81J), 

LiIjcI  &  S.,  3. 
Hunt  r.   Great   NortlaTii    R.   Co.   (10  C.    B. 

(joo.  _'  L.,  .\l.  &  1'.  2(iH,   15  Jur.  400,  JO  L. 

J.  g.  li.  34'J).  Jnrisd.,   lO. 
Hunt    i\    Iowa    C.    R.    Co.    (86   Iowa    15.   S- 

X.  W.  Rip.  f)()8],  Constr.   Rvs.,  u;  Flood. 

Lds,.   51. 
Hunt  T'.  Lalii'  Short'  vS^  M.  S.  R.  Co.  (35  .Vm. 

&   V.un.  R.  Cas.   17O.  iij  Ind.  U),  11  West. 

Kill.    '<'/•    '.?    •"^-    '■'■    '''••'I'-   -'MK    Animals, 

179;   Fences,  4. 
Hunt  V.  .MicliJKan  S.  &  N.  1.   R.  Co.  (37  N. 

V.   if)j.  33   How.   I'r.  _>S7).   I^vid.,  J78. 
Hunt  7'.  .Mi.s.sissippi  C.  R.  C(j.  (jy  La.  Ann. 

44O),  Hills  of  L.,  2,  3,   16,  JO,  115,   IJ5. 
Hunt  T'.  .Missouri  I'ac.   R.  Co.  (70  .\Io.  115). 

Fi.xt.,  6. 
Hunt  7'.  Missouri  R.  Co.  (14  .Mtj.  App.  lOo; 

reversed  on  oilier  urouixls  in  H()  i\lo.  007), 

.\egl.,  04;  St.   Rys.,  417;  Trial.  3O. 
Hunt  7'.    New    York   «d    E.   R.   Co.   (i    Hilt. 

(N.   V.)  J.S),  Car.  of  M.,  57,^.  <'45- 
Hunt  7'.  New  York,  C.  &  St.  L.  R.  Co.  (jo 

Am.  &  Fng.  R.  Cas.  436,  99  Ind.  593).  Em. 

Uoni.,  3j8,  9J9. 
Hunt  7'.  Oregon   Pac.   R.  Co.  (13  Sawy.  (U. 

S.)  516,  30  Fed.  Rep.  481,  I  L.  R.  A.  84J), 

Constr.  Rys..  109:  Uam.,  50. 
Hunt   V.    Rennsylvania    R.    Co.    (51    Fa.    St. 

475).   Constr.    Rys.,  J3;    Indep.   Contr.,   J7. 
Hunt  V.  Smith  (9  Kan.  137).  Em.  Uom..  30, 

-'97.  330-  735.  789.  7yi.  792.  811. 
Hunt  7'.  Sontheastern  R.  Co.  (45  L.  J.  C.  P. 

D.  87),  Constr.  Rys.,  32;  Contr.,  79. 
Hunt  7'.   Steese   (75  Cal.  (uo,    17   Pae.    Rep. 

9J0),  Land  Grants,  06. 
Hunter  7'.  Borst  (13  U.  C.  g.  B.   141),  Car. 

of  .\1..  193. 
Hunter  v.   Burlington,  C.   R.  &  N.    R.  Co. 

(76  Iowa  490.  41    N.   \V.   Rep.  303).   Farm 

Cross.,    10;   Judgm..    16;    .Mort.,    J59. 
Hunter  7'.    Burlington,   C.   R.   &   N.    R.   Co. 

(84   Iowa  ()03,   51    N.   W.    Rep.    64).    Em. 

Doni.,   Jid;    Lim.   of  Ac,  61;   Trial,    135; 

Witn.,    114. 
Hunter  r.  Coopcrstown  &  S.  V.  R.  Co.  (37 

Am.  &  Eng.  R.  Cas.  74,  11  j  N.  Y.  371,  19 

N.    E.    Rep.   8jo.   21    N.    Y.   S.    R.    i;   re- 
versing 44  Hun  6j6,  mem.),  Car.  of  P.,  383. 
Hunter  t.  Cooperstnwn  &  S.  V.  R    Co    (47 

Am.  &  Eng.  R.  Cas.  534.  1^6  N.  V.  18,  j6 

N.  E.  Rep.  958;  former  app.^nl  ii-  N.  Y. 

371,  j6  N.   E.   Rep.  958,  .36  N.   Y.  S.   R. 

367;   reversing   58   Hun   606.   34   N.   Y.   S. 

R.   1016,  13  N.  Y    Supp.  953).  Car.  of  P.. 

381 ;    Death,    etc.,    182. 
Hun;  r  v.    Erie   &  \V.   Transp.    Co.   (i   Pa. 

Disi.  S.38),  PI.,  169. 
Hunter  7'.  Grand  Trunk  R.  Co.  (6  Ont.  Pr. 

67),  PI.,  31. 
Hunter  v.  Manhattan  R.  Co.  (141  N.  Y.  281, 
36  N.  E.  Rep.  400,  57  N.  Y.  S.  R.  400;  af- 


firming 19  N.  Y.  Supp.  703,  46  N.  Y.  S.  R. 
90f)),  Elev.  Rys.,  117,  171,  187. 
Hunter  v.  New  York,  (J.  &  VV.  R.  Co.  (41 
.\in.  &  Eng.  R.  Cas.  J48,  116  N.  Y.  ()I5,  ^3 
N.  E.  Rep.  9.  £7  N.  Y.  S.  R.  729;  revers- 
ing 4J  Hun  657,  5  N.  Y.  S.  R.  64),  .\pp., 
143;     Employes,    Inj.   to,   Oj;     Eviil.,    luS, 

273- 
Hunter  v.  New  York,  ().  &  VV.  R.  Co.  (3J 

N.   Y.  .^.   R.  713,  57  Hun  591,   10  X.   Y. 

Supp.  793;  aflirnied  in  130  N.  Y.  Whj.  mem., 

J9  N.  F:.   Rep.   1034,  41   N.  Y.  S.   R.  950. 

App.,  113;  lunployes,  Inj.  to,  6j. 
Hunter   7'.    Southern    Pac.    R.    Co.    (42    .\ni. 

&    luig.    R.   Cas.   301,  7()  Tex.    193,    13  S. 

\V.   Rei).   190),  Car.  of  M.,  575.  <»>4- 
lluiiiingdon   M;    B.   T.    .M.    R.   &  C.    Co.   v. 

Decker  (8j  I'.i.  St.   119,   "5  Ant.   Ry.   Rep. 

423),     I'lvid..     204.     219;     Fel.     Serv.,    146; 

Stil)scr.,    138. 
Huntingdon  &  B.  T.  R.  I<:  C.  Co.  v.  Decker 

(84  Pa.  St.  419),   Death,  etc.,  00,  380;  Fel. 

Serv.,    132. 
Huntingdon  &  B.  T.  R.  &  C.  Co.  7'.  English 

(86  Pa.  St.  247),  Stock.  59. 
Huntingdon  &  B.  T.   R.  Co.'s  Appeal  (Pa.) 

(6  Atl.    Rep.  ,-iH,^),   Assign.,    18. 
Huntingdon  &   B.   T.   R.   Co.  7'.   .McGovern 

(29  Pa.  St.  78),  Constr.   Rys.,  iii. 
Huntington    7'.     Central     Pac.     R.     Co.     (j 

Sawy.    (U.    S.)    503),    Tax.,    69.    '93.    ^45. 

249. 
Huntington   7'.    Dinsmore    (4    Hun    (N.    Y.) 

66,  6  T.  &  C.   195),   Exp.  Cos.,  61. 
Huntington  v.  Little  Rock  &  Ft.  S.   R.  Co. 

(3  .McCrary  (U.  S.)  381,  16  Fed.  Rep.  906), 

Alort.,  2fi. 
Huntington  7'.  Ogdenshurg  &  L.  C.  R.  Co. 

(n  How.  Pr.  (N.  Y.)  416),  Eiuployes,  17, 

18. 
Huntington  v.  Palmer  (104  U.  S.  482),  Eq., 

27;  Stockh.,  78. 
Huntington  7'.  Palmer  (7  Sawy.  (U.  S.)  355, 

8  Fed.   Rep.    ;49).  Tax.,  344- 
Huntington  7'.  Worthen  (29  Am.  &  Eng.  R. 

Cas.   230,   120  U.   S.  97,   7  Sup.   Ct.    Rep. 

469),  Tax.,  20. 
Huntington    County    Com'rs    v.    State    (109 

Ind.  596,  10  N.    E.   Rep.  623),  Mun.  Aid, 

411.  444. 
Huntley  v.   Dows   (55   Barb.   (N.    Y.)   310), 

Car.  of  M.,  244;  Evid.,  J40;  Words  &  Ph., 

44. 
Huntsman  v.  Great  Western  R.  Co.  (20  U. 

C    Q.   B.  24).   Eject.   Pass..   128. 
Huntsville.  B.   L.   &  M.   S.    R.  Co.  v.  Cor- 

pening    (97    Ala.    681,    12    So.    Rep.    293), 

Constr.  Rys.,  99,  in,  114,  116;  Evid.,  204, 

207:  Witn.,  94. 
Iluntzinger  7'.    Philadelphia    Coal    Co.    (11 

Phila.  (Pa.)  609),  Stock.  2. 
Hurd   V.   Grand   Trunk   R.    Co.   (35   Am.   & 

Eng.   R.  Cas.  450,  15  Ont.  App.  58),  Ani- 
mals, 66. 
Hurd  7'.   Hartford  &  N.  Y.   Steamboat  Co. 

(40  Conn.  48),  Car.  of  M.,  331. 
Hurd  7'.  Pcndrigh  (2  Hill  (N.  Y.)  502),  Car. 

of  M.,  745. 
Hurd  V.  Rutland  &  B.  R.  Co.  (25  Vt.  116), 

Animals,     122;     Em.     Dom.,     149;     Farm 

Cross.,  13:  Fences,  13. 
Hurd  V.  Union  Pac.  R.  Co.  (8  Utah  241,  30 
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Pac.  Rep.  982),  App.,  117;  Employes,  Inj. 

to,  Oio;  Evid.,  67. 
Hiinlnian  v.  Northeastern  R.  Co,  (L.   K.  3 

C.  IV  D.  1 08,  j8  L.  T.  339,  26  W.  R.  4«9), 

Waters  &  VV..  -'8. 
llurll)iirt  r.  Lake  Shore  &  M.  S.   R.  Co.  (2 

Int.  Co<n.  Ri'|i.  Si,  _•  Int.  Com.  Com.  Ui), 

Int.   Com.,  so,   I  \7,   ib^. 
Ilursli  7'.  Tirst   Div.  St.  P.  &  P.   R.  Co.  (17 

.Minn.  4,v)  ((Jil.  417),  4  ,\m.  Ry.  Rep,  204), 

Km.  Dom.,  640,  1058,  1071. 
Hurst   7:   Chicago,    R.    I.    &   P.    R.   Co.   (49 

low. I  7(>).  Fel.  Serv.,  104:  Witn.,  102. 
ilnf-l  7'.   Detroit  Cilv  R.  Co.  (84  Mich.  5.10. 

.jS   X.    W.    Rip.   44),    Death,  etc.,  24,   .380, 

Iliirst  7:  ririal  Wistirn  R.  Co.  do  C.  IJ.  N. 

S.  ,?if),   II  .hir.   N.  S.  7.V).  ,14  I-  J.  C.  P. 

J64,   M  W.    R.  <>So.   I J  I-.  'r.  O.vO,  Car.  of 

P.,  110, 
Hurt  7'.  St.  I.nuis,  I.  .M,  &  S.  R.  Co.  (34  Am. 

&  Eun-  R.  Cas.  42J,  04  Mo.  2S.S,  i.l  West. 

Ri|),  -M,^  7  S.  \V.  Rep.  I),  Car.  of  P.,  2,v, 

j.y.  .'46;  Coiiip.   NeK.,  20;  Cfjiifrih.   Neff., 

10,  11;  Dam.,  18;  New  Tr.,  58;  Witn,,  121. 
Hurl  7:  St,  Paul,  .\I.  &  M.  R.  Co.  (,vj  Minn. 

485,  40  N.  W.  Re]).  61,^),  Fences,  (to. 
Hurt  7'.  Southern  R.  Co.  (40  Miss.  301),  Car, 

of  P.,  2S;  PI.,  65;  Tickets  &  F.,  22. 
Huse  7'.   Glover  (no  U.   S.   543,  7  Sup.  Ct, 

Rei'.  31.3).  Int.  Com.,  3. 
IIuss  7'.  Central  R.  &  B.  Co.  (66  Ala.  472), 

Lini.  of  Ac,  61. 
Hussey  7'.  Norfolk  Southern  R.  Co.  CgS  N. 

Car.  34,  2  Am.  St.  Rep.  312,  3  S.  E.   Rep. 

023),   .'\K"ncy,  7^^:  Parties,  8;  Trial,   102. 
Ilussey  7'.  SaraRossa  (3  Woods  (U.  S.)  380), 

Car,  of  I>.  S.,  .10. 
Hussner  7'.  Brooklyn  City  R.  Co,  (20  Am.  & 

Eur.  R.  Cas,  265,  06  N.  Y.  18;  aflirming  .30 

linn  400).  Trial,  86, 
Hussner  7',  Hrooklyn  City  R.  Co.  (43  Am.  & 

Eng.  R.  Cas.  210.  114  N.  Y.  4,33,  21  N.  E. 

Rcj).  1002,  23  N.  Y.  S.  R.  8s6;  aflirming  41 

Hun  643,   I    N.   Y.   S.   R.  772.  mem.),   St. 

Rys,,  204, 
Hustisford  F,  M.  Ins.  Co.  7'.  Chicago,  ^T,  & 

St.  P.  R.  Co.  (66  Wis.  58,  28  N.  W.  Rep. 

64),  Fire  Ins.,  18. 
Huston  7'.  Cincinnati  &  Z.  R.  Co.  (21  Ohio 

St.  235).  Fences,  41. 
Huston  7'.  Peters  (i   Mete.  (Ky.)  558),  Car. 

of  M.,  253,  772. 
Ilutchings  v.  Ladd  (16  Mich.  403),  Car.  of 

M.,  xr 
Hutchings  v.  Western  &  A.  R.  Co.  (25  Ga. 

61),  Bagg.,  29,  40. 
Hntchins  7'.  Bracket!  (22  N.  II.  2^2),  Car.  of 

Mails,  8. 
Hntchins  v.  St.  Paul,  M.  &  M.  R.  Co.  (44 

Minn.  5,  46  N.  W.   Rep.  79),  Death,  etc., 

108,  381,  420;  New  Tr.,  82. 
Hutchinson   7:    Canadian    Pac.    R.    Co.    (17 

Out.  347),  Car.  of  L,  S.,  131. 
Hutchinson  7',  Chicago  &  N.  W,  R.  Co.  (37 

Wis.   582),   Dam.,   51;   Right   of  W.,  rj. 
Hutchinson  7'.  Chicago  &  N.  W.  R.  Co.  (41 

Wis.   541;   former  appeal    37    Wis.     582), 

Dam.,  82;  Right    of   W.,    9;    Trial,    196; 

Witn.,  42. 
Hutchinson  v.  Chicago,  St.  P.,  M.  &  O.  R. 


Co.  (37  Minn.  524,  35  N.  W.  Rep.  433), 

Car.  of  L.  S.,  46;  Lim.  of  Liab.,  2. 
Hutchinson  r.  Grand  Trunk  R.  Co.  (59  N, 

H.  4^7),  Sales,  6. 
Hutchinson  7'.    McLaughlin   (15  Colo.   499, 

23  Pac.  Rep.  317),  ICm.  Dom,,  670,  8</i,  962. 
Hutchinson  7',  Manchester,  H,  &  R,  R,  Co. 

(15   .M,    &   W.  314.   ^   Kailw,    Cas,   748,    10 

jur,  ,?6i,    i.'i  L.  J.   ICx,  293),    Em.    Dom., 

ii.SJ. 
Hutchinson  7'.  New  Sharon,  C,  V,  &   E,  R. 

Co,  (16  Am,  &  Eng,  R,  Cas,  617,  03  Iowa 

727.  18  N.  W.  Rep.  91.S),  Constr,  Rvs,,  32. 
Hutchinson  7:  St,  Paul,  M,  ^  M,  R,  Co,  (19 

Am.  &  Eng.  R.  Cas.  280,  ,u  .Minn,  ,V)H,  21 

N.  W.  Rep.  212),  Cross.,  Inj,  at,  2,s8. 
Hutchinson   7'.    Western   ik   A,     R,    Co,     {( 

Heisk.  (Tenn.)  6.14,   12  Am.   Ry.   Rep,   16), 

Actions,  1 :  Negl.,  84. 
Hutchinson   7:    York,    N.    &    B.    R.    Co.    (6 

Railw.   Cas,  580,  5    Ivx,  .^43,    10  L,  J,    Ex. 

296),    Employes,    Inj.    to,     182,    204;     Fel. 

Serv.,  I,  142,  433;   PI.,  so, 
Hutchinson  &  S.  R.  Co.  7',  Kingman  County 

Com'rs  (48  Kan.   70,  28  Pac.    Rep.    1078), 

Mun.  Aid,  294. 
Ilutson   7'.    .Missouri    Pac.    R.    Co.   (50   Mo. 

App.   300),  Fel.  Scrv.,  346,  347. 
Hutton  7'.  London  &  S,  W.  R.  Co.  (7  Hare 

259,   18  Jur.  486,   18  L.  J.  Ch.  .345),   Em. 

Dom.,  I  ISO, 
Hutton  7:  West  Cork  R.  Co.  (L.  R.  23  Ch, 

D.  6S4,  .S2  L.  J.  Ch.  D.  f.89,  49  L.  T,  420, 

31    \V,    R.  827;  reversing  in  part  52  L.  J. 

Ch.  D.  .-^77.  48  L.  T.  626,  31   W.  R.  542), 

Direct..  28;   Dissol.,  27. 
lluyett  7'.  Philadeli)hia  &  R.  R.  Co,  <2^  Pa. 

St.  37^).  Fires,  314. 
Hyatt  r.  Burlington,  C.  R.  &  N.  R.  Co.  (68 

Iowa  662,  27  N.  W,   Re)),  815),  I-lstop.,  36. 
Hyatt  7".  Hannibal  &  St.  J.   R.  Co.  (19  Mo. 

Api).  287),  Contril).   Neg,,   108;  Dam,,  71; 

Employes,  Inj,  to,  14,  i.?4,  256. 
Hyatt  7:  New  York  C.  &  H.   R.  R.  Co.  (6 

Hun  (N.  Y,)  :^n(>).  Assault,  16;  Dam.,  37 
Hyatt  V.  New  York,  L.  E.  81  W.  R.  Co.  (46 

N.  Y.  S.  R.  7,  64  Hun  542,  19  N.  Y.  Supp. 

461),  Animals,  77. 
Hyde  7.'.    Missouri   Pac.   R,   Co.   (54   Am.    & 

Eng.    R.   Cas,   157,   110  Mo.   272,   19  S.   W. 

Rep.   483),    Licensees,    Inj.    to,   5:   Tresp., 

Inj.  to,  3:  Trial,  63. 
Hyde  7'.  New  York  &  N,  O.  Steamship  Co. 

(17  L;i.  Ann,  20),  Car,  of  M..  203, 
Hyde  7'.  Union  Pac.   R.  Co.  (7  l-'lah  356,  26 

Pac.   Rep.  979),  Children,   Inj.  to,  34,  97; 

Death,  etc.,  271,  324. 
Hyde  7'.   Wahash,   St.   L.   &   P.    R.   Co.   (15 

Am.   &    Eng.    R.    Cas.   503,  61    Iowa  441, 

47   Am     Rep.   820,    16   N,    W.    Rep.    351). 

Death,  etc.,  109. 
Hyde  Park  7'.  Gay  (120  Mass.  ,s8()),  Sunday, 

9. 
Hylnnd  7'.   Short   R.   R.  Transfer  Co.   (Ky.) 

(II  .S.  W.  Rep.  79),  Sts.  &  II.,  22^ 
Ilyland  v.   Yonkers   R.  Co.  (15  N.  Y,  S,   R. 

824,  j8  Hun  617,  I   N.  Y.  Supp.   36V),  St. 

Pv.i.,  466. 
T'lv'and  V.  Yonkers  R.  Co.  (22  N.  Y.  S.   R. 

100,    51    Hun  643,    mem.,   4   N.    Y.    Supp. 

.305;  affirmed  in   119  N.  Y.  612,  mem.,  2.3 

N.  E.  Rep.  1 143,  28  N.  Y.  S.  R.  977,  mem.), 
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Children,  Inj.  to,  6j,  ji,  79;  New  Tr..  54; 
VVitn.,  79. 
llyman  v.  Central  Vt.  K.  Co.  (49  N.  V.  S.  R 
.}I3,  '16  linn  (N.  Y.)  202,  21  N.  Y.  Supp. 

Ilynar  v.  Ijanis  (5f>  M*'   47").  I'arties.  i. 

Ilyiies  f.  Sabuia,  A.  &  U.  K.  Co.  (jH  Iowa 
jsH),  Km.  Uoni.,  i/y^y,  I'l.,  41. 

llynis  7'.  San  Francisci)  &  N.  1'.  U.  Co.  (20 
Am.  &  Mnn.  U.  Cas.  48().  65  Cai.  316,  4 
I'ac.  Kep.  .^8),  Animals,  288;  App.,  45. 

lasi^i  V,  Cliii-aKo,  B.  &  Q.  R.  Co.  (\3f)  Mass. 
4M,  Stock,  71. 

li)a  f.  Hainiibal  &  St.  J.  R.  Co.  (45  Mo. 
4(Hj),  Actions,  u;  Aninuil.s,  2\2,  (xlt^. 

Idc  V.  I'assumpsic  &  C.  R.  R.  Co.  (i2  Vt. 
J97),  Honds,  56. 

Jgo  7'.  Chicago  &  A.  R.  Co.  {38  Mo.  App. 
?i77).  Animals,  195;  Witn.,  140. 

Ihl  V.  rorty-second  St.  &  G.  S.  F.  R.  Co. 
(47  N.  V.  .}17,  J  .\m.  Ry.  Rep.  409),  Chil- 
dren, Inj.  to,  IJ.S,  i,?i,  141;  Death,  etc., 
J73;   Words  &  I'h.,   lOo. 

Iiliiicnnd)e  I'ublic  Conveyance  Co.  i'.  Lon- 
don &  S.  VV.  R.  Co.  (L.  R.  4  C.  P.  ISO, 
Car.  of  M.,  5ji;  Hacks,  etc.,  i. 

llfraconibe  R.  Co.  v.  Devon  &  S.  R.  Co.  (L. 
R,  2  C.  r.   rs).  Stockh.,  jy. 

Ilfrey  v.  Sabine  it  V'..  T.  R.  Co.  (7f)  Tex. 
(M,  13  S,  VV.  Rep.  if)5),  App.,  115;  Witn., 

Illick  V.   Flint  &  r.   M.    R.   Co.  (,f)7   Mich. 

fi.jj,    iJ   West.    Rep.  443,   35   N.    VV.    Rep. 

708),    liridKes,   jo;   Kniphjyes,  Inj.   to,  45, 

50,  1 8 J,  J38,  357. 
Illinois  V.  ChicaKo  &  A.  R.  Co.  (6  liiss.  (U. 

S.)   107),  Cert.,  7. 
Illinois  T'.   Illinois  C.   R.  Co.  (16  Fed.   Rep. 

881).  Rem.  of  C,  39. 
Illinois  V.  Illinois  C.   R.  Co.  (3^  Fed.   Rep. 

7_'i).  Rem.  oi  C.  19,  24. 
IlliTiois  V.    Illincjis  C.   R.   Co.  ii?.  Fed.   Rep. 

730;   niodilied   and  afliirmed  in    14O   U.   S. 

387,   13  Snp.  Ct.   Rep.    110),   Land  Grants, 

115;  Mun.  Corp.,  j8;  Tender,  5;  Wharves, 

I. 
lllmois  V.  United  States  (jo  Ct.  of  CI.  342), 

Land  Grants,    ij8. 
Illinois  it  M.  Canal  v.  Chicago  &  R.  I.  R. 

Co.  (14  111.  314),  Em.  Dom.,  uo. 
Illinois  &  St.   L.    R.  &  C.  Co.  v.  CobL  (82 

111,   183),  Em.  Dom.,  1057. 
Illinois  &  St.  L.  R.  &  C.  Co.  v.  Decker  (3 

111.   App.    133).   Dam.,  49. 
Illinois  &  St.   L.  R.  &  C.  Co.  v.  Fchringer 

(8.'  111.  IJ9),  PI.,  100. 
Illinois  &  St.  L.  R.  &  C.  Co.  v.  People  (19 

111.  App.  141).  Car.  of  M.,  56. 
Illinois  &  St.   L.   R.  &  C.  Co.  v.  St.  Loui.s 

(2  Dill.  (U.  S.)  70).  Elevators,  2. 
Illinois  &  St.  L.  R.  &  C.  Co.  v.  Switzcr  (117 

111    399.  7  N.   E.    Rep.  664,  57  Am.   Rep. 

875).   Em.   Dom.,  0.t6,  637. 
Illinois  &  St.   L.    R.  Co.  v.   Beaird  (24  I'l- 

App.  322),  Charges.  20. 
Illinois  &  St.  L.  R.  Co.  v.  Caldwell  (17  HI. 

App.  409).  Tresp.,  9. 
Illinois  &  St.  L.  R.  Co.  v.  Dawson  (3  III. 

App.  292).  Agency,  26. 
Illinois  &  St.  L.  R.  Co.  v.  McClintock  (68 

III.  296),  Em.  Dom.,  765. 


Illinois  &  St.  L.  R.  Co.  v.  Stookey  (31  Am. 

&  EnB.  R.  Cas.  479.  122  HI   358,  13  N.  E. 

Rep.  siO,  II  West.   Reji.  (114),  Ta.x.,  2S7. 
Illinois   'k  St.   L.   R.  Co.  v.   Wlialen  (ly  111. 

App.  116),  Death,  etc.,  375;  Employes,  Inj. 

to,  45. 
Illinois  &  W.  R.  Co.  V.  Vcm  Horn  (18  111. 

257),   \ln\.  Dom.,  i)2(},  Witn.,   117. 
Illinois  C.    R.  Co.  v.  Able  (59  111.   131.    n 

Am.  Ry.  Rep.  134),  Car.  of  P.,  428;  Trial, 

188. 
Illinois   C.    R.   Co.   V.   Adams   (42    111.   474). 

Hills  of  L.,  03;  Car.  of  L.  S..  4-'. 
Illinois  C.  R.  Co.  v.  Alexander  (20  111.  2,\), 

Car.  of  M.,  334,  372. 
Illinois  C.  R.  Co.  :.  Alexander  (46  111.  App. 

503),  Witn.,  /»:,. 
Illinois  C.    R.  Co.   v.   Allen   (39    111.    203), 

Flood.  Lds.,  61,  63. 
Illinois  C.  R.  Co.  v.  Andrews  (fii  Miss.  474;, 

Just.   P.,   19. 
Illinois   C.    R.   Co,   v.   Arnold   (47   III.    17.1), 

Anim.'ils,   184. 
Illinois  C.   R.  Co.  V.  Ashmead  (58  HI.  487. 

11  Am.   Ry.   Rep.  39),  War.,  4. 

Illinois  C.  R.  Co.  v.  Axley  (47  HI.  App.  307), 

Car.  of  P.,  213.  28H,  289,   291,  339- 
Illinois  C.    R.  Co.  v.   Baches  (33   HI.   M^),   1 

.\ni.    Ry.    Rep.   3.S3),   Comp-     Neg..    3.    8; 

Death,  etc..  .?83;   I-'ly.  Switch,   I. 
Illinois    C.    R.    Co.    v.    Baker   (47    111.    293), 

Anim.'ds,    116, 
Illinois  C.   R.  Co.  V.  Baltimore  &  O.   &  C. 

R.  Co.  U.^  111.  .Vpp.  331),  Contr.,  78. 
Illinois  C.  R.  C(j.  v.  Barron  (5  Wall.  (U.  S.) 

(^),  Car.  of  P.,  323;  Death,  etc.,  3()(). 
Illinois  C.  R.  Co.  v.  Beard  (49  HI.  App.  232), 

Conii).  NeK.,  2;  Contrib.   Neg.,  30;  Cross., 

Inj.  .It,  s:  Ne^l.,  3,  4.   '8;  Tresp.,   Inj.  to, 

7.  M.  9f'- 
Illinois   C.    R.  Co.   7'.    Bentley  (64  111.  438), 

Cross.   Sts..&  IL,  86. 
Illinois  C.    R.   Co.  v.   Benton   (69   111.    174), 

Cross.,  Inj.  at,  13,   iii,  1.36,  141. 
Illinois  C.  R.  Co.  v.  Bethel  (11  III.  App.  17), 

Culverts,  3,  10,  12,  13,  14;  l'"lood.  Lds.,  22. 

23- 
Illinois   C.    R.   Co.  v.   Bloomington   (76   III. 

447),  Cross.    St.s.  &  TI.,  73;  Sts.  &  II. ,  9.?. 
Illinois  C.  R.  Co.  V.  Blye  (43  HI.  App.  612). 

Witn.,  33- 
Illinois  C.  R.  Co.  7'.   Brelsford  (13  HI.  App. 

231),  Car.  of  L.  S.,  22,. 
Illinois  C.  R.  Co.  7'.  Brookshirc  (3  111.  .-Vpi). 

223),   Comp.   Nep.,  4:   Employes,   Inj.   to. 

336:  Negl.,  7y,  Stat.  &  D..  114. 
Illinois  C.  R.  Co.  v.  Bryant  (70  Miss.  663.  12 

So.  Rep.  392).  Agency.  40;  Attach.,  55. 
Illinois  C.   R.  Co.  v.   Boehms  (70  Miss.   11. 

12  So.  Rep.  2^1,),  Trial.  184. 

Illinois  C.  R.  Co.  V.  Buckncr  (28  111.  299), 
Cross.,    Inj.  ;il,  272. 

Illinois  C.  R.  Co.  V.  Bull  {72  111.  5.v),  Ani- 
mals, 204. 

Illinois  C.  R.  Co.  v.  Burns  (32  111.  App.  196), 
Animals,  422;  Negl.,  103. 

Illinois  C.  R.  Co.  v.  Carraher  (47  111.  3.13), 
Animals,  76. 

Illinois  C.  R.  Co.  v.  Cathey  (70  Miss.  332, 
12  So.  Rep.  253),  App..  96;  Employes,  Inj. 
to.    I. 

Illinois  C.  R.  Co.  v.  Chicago  (138  III.  453, 
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28  N.  E.  Rep.  740),  Cross.    Sts.  &  H.,  43; 

Em.  Dom.,  63,  84,  1039;  Sts.  &  H.,  18. 
Illinois  C.   R.  Co.  7'.   Chicago  (141   111.  509, 

30  N.  E.  Rep.  1036),  Em.  Dom.,  653,  732; 

Right  of  W.,  21. 
Illinois   C.    R.   Co.   V.   Chicago  (51    Am.   & 

E:ig.    R.  Cas.   528,    141    HI.   586,  30  N.   E. 

Kl'p.   1044),  Cross.,  St.  &  H.,  I.  43.  50,  54, 

(.4.  ()().  74.  86;  Em.  Dom.,  3:  Sts.  &  H.,  18. 
Illinois  C.  R.   Co.  V.  Chicago.   B.  &  N.   R. 

Co.  (30  .Km.  Si  Eng.  R.  Cas.  287,  122  111. 

473.  13  N.  E.  Rep.  140,  II  West.  Rep.  133), 

Cross.  Rys..  8:  Em.  Dom..  los,  113:  Rem. 

of  C.  16. 
Il.inois  C.  R.  Co.  r.  Cobb  (48  111.  402),  At- 

-BCII..    25. 

Illinois  C.  R.  Co.  r.  Cobb  (64  111.  12S).  Car. 

of  }.]..  41,  132,   141,  240,  719,  785;  Lim.  of 

Ac.  13- 
Illinois  C.  R.  Co.  V.  Cobb  (64  111.  143).  Car. 

of  .\i.,  745.  763,  784. 
Illinois  C.  R.  Co.  r.  Cobb  (64  111.  148),  Car. 

of  M.,  747. 
Illinois  C.  R,  Co.  V.  Cobb  (72  111.  148),  Bills 

of  L.,  21:  Car.  of  M.,  146,  147,  148.  791. 
Illinois  C.  R.  Co.  v.  Copcland  (24  111.  332), 

Bagg.,  40.  109.  114:  Car.  of  P.,  50(5:  Tickets 

&  F..  102. 
Illinois   C.   R.   Co.   V.  Cowles  (32  111.    116), 

Bills  of  L.,  20,  23. 
Illini)is  C.   R.  Co.  V.  Cox  (21   111.  20),   Pel. 

Serv.,  3.  113. 
Illinois   C.   R.    Co.   v.   Cragin   (71    111.    177), 

Comp.  Neg.,  15;  Contrib.  Neg.,  28;  Cross., 

Inj.  at,  212;  Death,  etc.,   112.  2<=,7;   Ex.  & 

Ad.,  3. 
Illinois  C.  R.  Co.  v.  Crider  (56  Am.  &  Eng. 

R.  Cas.  157,  91  Tcnn.  489,  19  S.  \V.  Rep. 

618),  Animals,  2,  3,  5,  6,  8.  9,  17;  Stat.,  29, 

30,  34- 
Illinois  C.  R.  Co.  v.  Crudup  (63  Miss.  291), 

Death,  etc.,  33,   no,  284,    286,    419,    421; 

Passes.  30. 
Illinois   C.    R.   Co.   v.  Cunningham   (67   111. 

316).  Eject.  Pass.,  133. 
Illinois   C.    R.    Co.   v.   Decatur   (37  Am.   & 

Eng.  R.  Cas.  .^95.  126  111.  92.  i   L.  R.  A. 

13,  18  N.  E.  Rep.  315;  affirmed  in  54  Am. 

&  Eng.  R.  Cas.  282.  147  U.  S.  190,  13  Sup. 

Ct.  Rep.  293),  Tax.,  199. 
Illinois   C.    R.   Co.  v.   Decatur   (54  .^m.    & 

Eng.  R.  Cas.  282,  147  U.  S.  190,  13  Sup. 

Ct.  Rep.  293;  affirming  37  Am.  &  Eng.  R. 

C '.s.  395,  126  111.  92,  18  N.  E.  Rep.  315,  I 

L.  R.  A.  613),  Tax.,  147,  199. 
Illinois  C.   R.  Co.  v.  Demars  (44  111.  292). 

Dam.,  50;  PI.,  98. 
Illinois  C.  R.  Co.  r.  Dick  (91  Ky.  434.  15  S. 

W.    Rep.    665),     Contril).     Neg.,     30,    51 ; 

Cross.,  Inj.  at,  3:    Death,    etc.,    180:    Li- 
censees,  Inj.  to,  6;   Sunday.  4,  5;   Tresp., 

Inj.  to.  2,  36. 
Illinois  C.  R.  Co.  v.  Dickerson  (27  111.  55), 

Fences,  86. 

Illinois  C.  R.  Co.  v.  Downey  CrS  111.  259), 
\rtions,  2. 

Illinois  C.  R.  Co.  v.  East  Lake  F,  S.  Drain- 
age Dist.  (129  111.  417,  21  N.  E.  Rep.  925), 
Drains,  i,  7. 

Illinois  C  R.  Co.  v.  Ebert  (74  111.  399). 
Cross.,  iiij.  at,  67;  New  Tr.,  72. 


Illinois  C.   R.  Co.  v.   Finney  (42  111.  App. 

390),  Animals,  127. 
Illinois  C.  R.  Co.  v.  Finnigan  (21  III.  646), 

Animals.  445.  590. 
Illinois  C.    R.   Co.  v.    Fishell   (32  111.   App. 

41).  Animals.  468;  Cross..  Inj.  at,  238. 
Illinois  C.  R.  Co.  v.  Foley  (!i6  Am.  &  Eng. 

R.  Cas.  273.  53  Fed.   Rep".  459.    10  U.   S. 

App.  537.  3  C.  C.  A.  589).  Car.  of  L.  S.. 

1.^3:  Stat.  &  D.,  8. 
Illinois  C.    R.   Co.   7'.    Frankenberg  (54   111. 

88).  Car.  of  M..  438.  574,  610. 
IlIinoi.i   C.    R.    Co.   v.   Frazier  (47   111.   505). 

Fires,  6r. 
Illinois   C.    R.    Co.    V.    Frazier   (64   111.   28). 

Fires,  66. 
Illinois  C.  R.  Co.  v.  Frelka  (9  111.  .\pp.  605), 

Tresi).,  Inj,  to.  44;  Trial,  1^9. 
Illinois  C.  R.  Co.  V.  Frelka  (18  Am.  &  Eng. 

R.  Cas.  7,  no  111.  498),  Employes.  Inj.  to. 

496,  497- 
Ilhnois  C.  R.  Co.  v.  Friend  (64  111.  303),  Car. 

of  .M.,  338. 
Illinois  C.  R.  Co.  v.  Galena  (40  111.  344),  Sts. 

&  H.,  309. 
Illinois  C.    R.   Co.  v.   GilchrLst  (9  111,   App. 

135).  App.,  136. 
Illinois  C.  R.  Co.  v.  Gillis  (68  111.  317),  Ani- 
mals, 193,  288. 
Illinois  C.   R.  Co.  v.  Goddard  (72  111.  567), 

Comp.  Neg.,  4;  Cross.,  Inj.  at,  269. 
Illinois  C.    R.   Co.   v.   Godfrey  (71    111.   500), 

Pi.,  112;  Tresp.,  Inj.  to,  3. 
Illinois  C.   R.  Co.  r.  Goodwin  (30  111.   117), 

Animals,  284. 
Illinois  C.  R.  Co.  v.  Goodwin  (94  111.  262), 

Tax.,  164.   199. 
Illinois   C.    R.    Co.   v.   Grabill    (50  111.   241). 

Nuis..  7.  33.  37.  38. 
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Rep.   130),  Employes.  Inj.  to,  14,  94,  460; 

Evid.,  93. 
Keilt  V.  Staten  Island  R.  T.  R.  Co.  (75  Hun 

579.    27    N.    Y.    Supp.    847).    Cross.,    Inj. 

at,  226. 
Keim  v.  Union  R.  &  T.  Co.  (90  Mo.  314. 


2  S.   W.    Rep.   427),   Contrib.    Ncg..    130; 

Cross,  Inj.  at,  183;  Death,  etc.,  294,  312; 

Negl..  29. 
Keim  J'.  Union  R.  &  T.  Co.  (15  Mo.  .\pp. 

593),  Contrib.  Neg.,  48;  Witn..  45 
Keitel  7'.  St.  Louis  C.  &  W.  R.  Co.  (28  Mo. 

App.  <)57),  Cable   Rys,  18;  Contrib.  Neg, 

75.  113;  Sts.  \  H.,  389. 
Keith  V.  .Amende  (1    Bush  (Ky.)  455),   Bills 

of  L.,  22. 
Keith  7'.   Cheshire    R.   Co.   (i    Gray  (Mass.) 

()14),   Con.itr.    Rys..    12. 
Keith  J',  liiterciiluiiial  C.   Min.  Co.  (18  Nov'. 

Sr.  22(t).  Cross.,  Inj    at,   1  id. 
Keith  7'.   Kentucky   C.   R.   Co.  (1    Int.   Com. 

Rep,    (HDI,    I    Int.    Com.    Com.    189),    Int. 

Com.,    106. 
Keith  7'.   New  Haven  &  N.  Co.  (23  \m.  & 

Eng.   R.  Cas.  421,  140  .Mass.   175,  3  N.   E. 

Rep.  28).   Eiiiployes.  Inj.  to.  154.  1)22. 
Keith  7'.   State   (91    .Ala.  2,   8  So.    Rep.    35.5, 

10  L.   k.  .\.  430),  Int.  Com.,  224. 
Keitlisburg  7'.  Frick  (34  111.  405),  Mun.  Aid, 

15.^.  ,^42. 
Keitlisburg  &    1'..    R.   Co.  ?■.    Henry   (79   111. 

290),  Em.  Do.n.,  O4O.  724;  Witn.,  122. 
Keitlisburg  &   E.    R.   Co.  v.  Henry  (90    111. 

-'55).   App.,    i.?3. 
Keiiher  7'.    Connecticut    River    R.    Co.    (.107 

.Mass.  411),  .Animals,  79. 
Kelland  v.   Fuilord  (L.   R.  b  Ch.  D.  491,  25 

W.  R.  ()0()),  Em.  Doiii.,  1153. 
KcUeher  7'.  Milwaukee  &  N.  R.  Co.  (80  Wix 

584,  50  N.  W.  Rep.  94-').  Death,  etc.,  35S; 

Employes,  Inj.  to,  (179. 
Keller  7'.   Harrisburg  &  P.   R.  Co.  (151   Pa. 

St.  07.  25  Atl.   Rep.  84),  Em.   Dom.,  237. 
Keller  7'.  Hestonville,  M.  &  F.  Pass.  R.  Co. 

(149  Pa.  St.  05,  24  -Atl.  Rep.  159;  artirming 

1   Pa.  Dist.   197).  Car.  ol  P.,  30(1,  582;  St. 

Rys.,  329. 
Keller  7'.  Johnson  (11  Ind.  337),  Bills  &  N.. 

A3 
Keller  7'.  Manhattan  El.  R.  Co.  (.19  N.  Y.  S. 

R.  143,  27  J.  &  S.  589,  15  N.  Y.  Supp.  88; 

reversed  in  129  N.  Y.  6O7,  mem.,  42  X.  Y. 

S.  R.  94O),  Elev.   Rys.,  174. 
Keller  v.  New  York  C.  R.  Co.  (2  .Xbb.  .\pp. 

Dec.  (N.  Y.)  480.  24  How.  Pr.,  172;  affirm- 
ing   17    How.    I'r.    102).    Death,    etc.,    28; 

Negl.,  64;  Witn..   141. 
Keller  V.  Sioux   Citv  &  St.    P.    R.   Co.   (27 

Minn.   178.  h  N.  VV.  Rep.  486),  Car.  ol  P. 

234;   Evid.,  213. 
Kellett  7'.  Chicago  &  A.  R.  Co.  (22  Mo.  App. 

356),   r:ject.    Pass.,  31.  54.   >14,   119. 
Kellev  V.    Boston  &  M.   R.   Co.  (135   Mass. 

448),  Death,  etc.,  23. 
Kellcy  7'.  Central  R.  Co.  (5  McCrary  (U.  S.) 

653),  Death,  etc..  282. 
Kellcy  V.  Central  R.  Co.  (48  Fed.  Rep.  663), 

Death,  etc.,  377,  38-2. 
Kelley  v.   Chicago.   M.  &  St.   P.   R.   Co.  (2 

Am.  &  Eng.  R.  Cas.  65,  50  Wis.  381,  7  N. 

W.  Rep.  291),  Death,  etc..  133,  146. 
Kelley  7'.   Chicago.   M.  &  St.   P.  R.  Co.   (5 

Am.  &  Eng.  R.  Cas.  469.  53  Wis.  74,  9  N. 

W.  Rep.  816),  App.,  32;  Employes.  Inj.  to, 

204,  696;  Trial,  214,  215. 
Kellcy  V.  Chicago.  St.  P..  M.  &  O.  R.  Co. 

(35  Minn.  490.  29  N.  W.  Rep.  173),  Em- 
ployes, Inj.  to,  294. 
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Kellcy  V.  Detroit,  L.  &  N.  R.  Co.  (80  Mich, 

A?7.  4.T  N.  VV.  Kcj).  90J,  Evid.,  IWj;  Trial, 

.V;;  U  itii..  yH. 
Kflliy  V.  Hannibal  &  Si.  J,  K.  Co.  (i^  Am. 

&  ling.   K.  Las.  Oj8,  75  Mo.   Ij8),  Cross., 

liij.  ;it,  .•«.),  jjo;  Sis.  &  11.,  374. 
Kclhv   f.    Louisville  &  N.    K.   Co.   Uy  HI- 

•\l'l>   ,^04).  Employes,  18. 
Krlley   V.    Miiliiyaii   C.    K.    Co.   (^!'     \,n.   Hi 

luiK.  K.  Cas.  o.u,  05  Mich.  i8fi,  31  N.  VV. 

Kip.  IJ04),   Nejil.,    I. 
Killry  f.   .\lihin  (1-7  U.  S.    i.w,  8  Sup.  Lt. 

kip.    1101),   JudKm.,   28;    Mun.    Aid,    73, 

-7J.  -'«.?• 
Kelley  f.  .Mississippi  C.  k.  Co.  (j  Flipp  (U. 

S.)  581,  1   Fed.  kep.  504;,  I'l.,  41. 
HcUey  ?'.   Newl)uryp(jrt  &  A.   Horse   k.  Co. 

U'4  Am.  &  Hnj,'.  k.  Cas.  27,  141  .Mass.  49O, 

0  N.  E.  kep.  745),  Direct.,  45,  541  St.  Rys., 

121. 
Kelley  v.  I'ennsylvania  k.  Co.  (.y  Fed.  Kep. 

85(1),  Trial,  Kjy. 
Kelley  ?'.  Union  Pac.   K.  Co.  (lO  Colo.  455, 

-7  I'ac.  kep.  1058),  Abate.,  4;  Death,  etc., 

4. 
Kellinner  v.  l'"orty-sccond  St.  &  G.  S.  F.  K. 

C(j.  (50  N.  V.  J0(),  3  Am.  Ky.  kep.  77),  St 

Rys..  J08;  Sts.  &  H.,  247. 
Keltny  ?•.  Missouri  Tac.   k.  Co.  (43  Am.  & 

luiK.    k.   Cas.    i8(),   101    Mo.  67.    13  S.   W. 

kep.  8o()),  Contrib.  Neg.,  5,  48,  50;  Cross., 

Inj.  at,  2O1,  A>j;  ^'e^;l.,  jrj. 
KelloKK  T'.  Chicago  &  N.  \V.  R.  Co.  (26  Wis. 

223,   2   /\m.    ky.    kep.  483),    Fires,   82,  98, 

105,  112,  125,  318;  Words  &  I'h.,  42.  192. 
KelloKf?  V.   Malin   (50  Mo.  496),  Cov'ts,   II ; 

Fin.   I)om.,   130. 
Kellogp;  V.  .\Ialin  (62  Mo.  429).  Cov'ts,  18. 
KelloKK  V.   Milwaukee  &   St.    P.   K.    Co.  (S 

Dill.  (U.  S.)  537).  I'"ircs,  30.  320. 
KelloRg  V.  New  York  C.  &  H.  k.  k.  Co.  (79 

N.  Y.  72),  Cross.,  Inj.  at,  240;  Death,  etc., 

202,  288. 
Kellogg  I'.  Suffolk  &  C.  R.  Co.  (35  Am.  & 

Eng.   R.  Cas.  s^9.  100  N.   Car.   158,  5  S. 

F.   Rep.  371)).  .\geney,  4. 
Keliow  V.   Central   Iowa   k.  Co.  (21    Am.  & 

Fng.   k.  Cas.  48s.  68  Iowa  470,  23  X.  W. 

Rep.  740,  27  N.  W.  Rep.  466),  Car.  of  P.. 

139,    141,  212;   Collis..  4;   Cross.    Rys.,   79; 

Death,  etc.,  82. 
Keliow  V.  Long  Island  R.  Co.  (42  N.  Y.  S. 

R.  813.  62  llun  020,  16  N.  Y.  Supp.  C76), 

Xew  Tr..  60. 
Kelly,    Appeal   of   (Fa.)   (12   Atl.    Rep.   256), 

.Assign.,   23. 
Kelly   7'.    Abbot   (21    Am.    &    Eng.    R.    Cas. 

(>33.  (>3  VVis.   307,   23  N.   W.    Rep.  8ijo,  53 

.•\m.     kep.    292),    Employes,    Inj.    to,    202, 

M)7.  390- 
Kelly  V.  Alabama  &  C.  R.  Co.  (58  Ala.  489, 

21    .'\m.   Ry.    Rep.  138).    Deeds  of  Tr..  6; 

Fvid..    hi;    Mort.,    i;    Rcceiv.,    19;    State 

Aid,  I.  4.  9, 
Kelly  7'.   Baltimore  &  O.   R.   Co.   (Pa.)  (11 

.■\tl.   Rep.  651)),   F.mi)lr)yes,    Inj.  to,    190. 
Kelly  V.  Boyian  (32  N.  J.   Eti.   s8i),   Mort., 

68.  124. 
Kelly  1:  Calhoun  (o"?  U.  S.  710).  Deeds.  6. 
Kelly  V.  Chicago  &  A,  R.  Co.  (88  Mo.  534). 

Cross.,  Inj.  at,  288;  Evid.,  80,  202. 


Kelly  V.  Chicago  &  N.  W.  R.  Co.  (Oo  Wis. 

480,   19  N.   W.   Kep.  521),  Contrib.   Neg., 

105;  Discov.,  9;  1  rial,  202. 
Kelly  V.  Chicayo  &  iN.  W.  R.  Co.  170  Wis. 

335.  J5  N'-  V\.  Rep.  538),  Trial,  219. 
Kelly  V.  Chicago,  R.  I.  &  P.  R.  Co.  (8f)  Mo. 

f)8i),  .Xnimals,  611. 
Kelly  V.  Duluth,  S.  S.  &  A.  R.  Co.  (92  .Mich. 

19,  52  N.  W.  Rep.  81),  Cidlis.,  35;  Cross., 

Inj.  at,  1O5. 
Kelly  i'.  Forty-scci)nd  St..  .M.  &  St.  N.  .\.  k. 

Co.  (33  N    Y.  S.    k.  8i().  58  llun  93.   11 

N.   Y.  .Supp.  344),   Employes,   Inj.  to,  7, 

184,  (hxj. 
Kelly  V.  Gould  (6  .\.  \ .  Supp.  845;  alVirming 

2  N.  Y.  Supp.  (KX)),  Hills  iS:  .\.,  15. 
Kelly  V.  Green   Hay  &   M.    k.   Co.  (10  Hiss. 

(U.  S.)   151,  5  Ecd.   kep.  846),   Mort.,  108. 
Kelly  V.  (ireeii  Hay,  W.  it  St.  P.  R.  C.  (Ho 

Wis.  328.  so  .\'.   W.    Rep.    187),   Deeds,  24. 
Kellv  V.   Hannibal  iSf  St.  J.   R,   Co.  (70  Mo. 

<«'().  Car.  of  P.,  415;  Death,  etc.,  253. 
Kelly  z'.   Ilendrie  (2(1  .Mich.  255,  5  Am.   Ry. 

kep.  440),   Death,  etc.,  238. 
Kelly  If.  Lehigh  Valley  Coal  Co.  (8  Daly  (N. 

Y.)  291),  Agency,  9. 
Kelly  V.    Lynchburg   &    D.    k.    Co.   (no  N. 

Car.  431,  15  S.  F.   kep.  200),  Arb.,  15. 
Kelly  7 .  .Manavunk  &  k.  1.  P.  &  k.  Co.  (Pa.) 

(12  Atl.   kep.  598),  Sts.  &  IL,  .185. 
Kelly  V.  .Manhattan  k.  Co.  (37  .\m.  &  Eng. 

R.  Cas.  60,  i\.'.  N.  Y.  443,  20  N.  E.    Rep. 

383,  21   N.  Y.  S.  R.  507:  reversing  22  J.  & 

S.   562,  8    N.    Y.    S.    R.    123).    Elev.    Rys.. 

202,  212. 
Kelly   7'.    Michigan    C.    R.    Co.    (28   Am.    & 

Eng.  R.  Cas.  (\^3.  65  Mich.  186.  31   N.  W. 

Rep.  904),  Cross..  Inj.  at,  9,  11;  Sts.  &  II., 

41 1 ;  Tresp.,  Inj.  to,  9. 
Kelly  V.  Midland  G.  W.  R.  Co.  (7  Ir.  R.  C. 

L.  8),  False  Imp.,  3:  Mai.  Pros.,  9.  14. 
Kelly  7'.  .Milan  (21  Fed.  Rep.  842),  .Mun.  Aid, 

Kelly  V.  New  York  &  M.  H.   R.  Co.  (81  N. 

Y.  2,^3■,  affirming  10  Hun  ,363),  Costs,  i. 
Kelly   7'.    New    York    &    S.    H.    R.    Co.    (lO<; 

N.  Y.  44,  15  N.  E.  kep.  879,  14  N.  Y.  S. 

R.  36,  II  Cent.  Rep.  874;  reversing  39  Hun 

486),  Car.  of  P.,  187. 
Kelly  7'.    Xew  York  C.   Si   H.    R.   R.  Co.   (29 

N.  V.  S.  R.  646.  9  N.  Y.  Supp.  90.  56  Hun 

639),  Bridges,  50. 
Kelly  7'.    Ottawa    St.    R.    Co.    (3   Out.    App. 

616).  Lini.  of  Ac.  60. 
Kelly  7'.   IVlham  Hod  El.   R.  Co.  (51   N.  Y. 

S.   R.   549.  21    X.   Y.  Supp.    1107.  67   Hun 

6io.  mem.).  Trial.   79. 
Kelly  7'.   Pennsylvania   R.   Co.   (Pa.)  (8  .\tl. 

Rep.  856).  Cross..  Inj.  at,  252. 
Kelly  7'.  People's  Transp.  (To.  (3  Oreg.  189), 

Deeds,  49;  Franch..  10. 
Kelly  7'.  St.   Paul.  M.  &  M.   R.  Co.  (6  Am. 

&  Eng.  R.  Cas.  93.  29  Minn,   i,  11  N.  W. 

Rep.  67),  Cross.,  Inj.  at.  308.  344. 
Kelly  7'.  Shelby  R.  Co.  (Ky.)  (2J  S.  W.  Rep. 

445),  Employes.   Inj.  to.  27. 
Kelly  7'.  Southern   Minn.   R.   Co.  (6  .\ni.   ^ 

Eng.   R.   Cas.  264,  28  Minn.  98.  9  X.  W. 

Rep.  sSS).  Cross..  Tnj.  at,  226:  Cross..  Sts. 

&  H.,  3r.  Evid.,  86. 
Kelly  V.  Twenty-third  St.   R.   Co.  (14   Dalv 

418,  14  N.  Y.  S.  R.  699),  Death,  etc.,  429. 
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Kelly  V.  Union  R.  &  T.  Co.  (35  Am.  &  Eng. 

K.   Cas.  390,  95   Mo.   279,   14   West.   Rep. 

721,  8  S.  VV.  Rep.  4J0),  Contrib.,  Meg.,  48, 

uj;   Employes,   Inj.   to,    159;   Evid.,  234; 

Sts.  &  H.,  388;  Trial,  61. 
Kelly  V.  Union  R.  &  T.  Co.  (11  Mo.  App. 

1),  Employes,   inj.  to,  318. 
Kelsey  v.  Chicago  &  N.  VV.  R.  Co.  (43  Am. 

&  Eng.  R.  Cas.  4j,  i  S.  Dak.  80,  45  N.  W. 

Rep.    204),    Fires,   06,   2O7,   268,   209,    289, 

3i«;  PI.,  165. 
Kelsey  v.  Jewett  (28  Hun  (N.  Y.)  51),  Negl., 

43- 
Kelsey  v.  Jewett  (34  Hun  (N.  Y.)  11),  Abate., 

5- 
Kelsey  v.  Michigan  C.  R.  Co.  (28  Hun  (N. 

Y.)  460),  Tickets  &  F.,  48. 
Kelsey  v.  Pennsylvania   R.  Co.  (14  Blatchf. 

(U.  S.)  89),  Appear.,  5. 
Keltenbaugh  v.  St.  Louis,  A.  &  T.   R.  Co. 

(34  Mo.  App.  147).  Animals,  446,  456. 
Kelver  i:  New  York,  C.  &  St.  L.  R.  Co.  (49 

Am.  &  Eng.  R.  Cas.  551,  126  N.   Y.  365, 

27  N.  E.  Rep.  553,  i7  N-  Y.  S.  R.  4«5;  iil- 

tirniing  35  N.  Y.  S.  R.  673,  12  N.  Y.  Supp. 

72^),  Animals.  106;  Fences,  67. 
Kember  v.  Southern  Exp.  Co.  (22  La.  .Ann. 

158),  Exp.  Cos.,  7i. 
Kemble  v.  Philadelphia,  G.  &  N.  R.  Co.  (140 

Pa.  St.   14.  21  M\.  Rep.  225),  Sts.   &  H., 

246. 
Kemble   v.    Wilmington    &    N.    R.    Co.    (13 

Phila.  (Pa.)  469),  Bonds,  23. 
Kemp  V.  Pennsylvania   R.  Co.  (150  Pa.  St. 

430.  2O  Atl.   Rep.    1074),   Em.    Uoni.,  206, 

220;  Release,  29. 
Kemp  V.  Southeastern  R.  Co.  (L.  R.  7  Ch. 

364,  41  L.  J.  Ch.  404,  20  W.  R.  306,  26  L. 

T.  no),  Em.  Dom.,  1094;  Vend.  &  P.,  3. 
Kemp  i>.  West  End  of  London  &  C.  P.  R. 

Co.  (I   Kay  &  J.  681,   i  Jur.  N.  S.   1012), 

Em.  Dom.,  1142. 
Kempinger  v.  St.  Louis  &  L  M.  R.  Co.  (3 

Mo.  App.  581),  Children,  Inj.  to,  75;  Con- 
trib. Neg..  48;  Sts.  &  H.,  318. 
Kempson  v.  Great  Western  R.  Co.  (4  Ry.  & 

C.  T.  Cas.  426),  Charges,  65,  115,  117;  Dis- 

crim.,  18,  66;  Words  &  Ph.,  123. 
Kendall  v.  London  &  S.  W.  R.  Co.  (41  L. 

J.  Ex.  184.  L.  R.  7  Ex.  373,  20  W.  R.  886, 

26  L.  T.  735),  Car.  of  L.   S.,  26. 
Kendall  7'.   Missisquoi  &  C.   R.   R.  Co.  (14 

Am.  &  Eng.  R.  Cas.  423,  55  Vt.  438),  Em. 

Dom.,  1034. 
Kendig  v.  Chicago,  R.  L  &  P.   R.  Co.  (19 

Am.    &   Eng.    R.   Cas.   493,   79  Mo.   207), 

.Animals,  48,  196.  615. 
Kendrick  v.  Boston  &  N.  Y.  C.  R.  Co.  (3 

K.  1.  235),  .Attach.,  20. 
Kendrick  v.  Central   R.   &   B.   Co.   (89  Ga. 

782,  15  S.   E.   Rep.  685),   Death,  etc.,  254; 

Witn.,  94. 
Kendrick  v.  Chicago  &  A.  R.  Co.  (81  Mo. 

521).  Actions,  II;  Animals,  547;  App.,  143. 
Kendrick  v.  Towle  (60  Mich.  363.  i  .Am.  St. 

Rep.  526.  27  N.  W.  Pep.  567),  Dam.,  108; 

Fires,  24,   127:  Words  &  Ph..   138. 
Kenicott  r.  V/avn"  Cornty  Sup'rs  C16  Wall. 

(U.  S.)  452.  4  .Am.   Ry.   Rep.  93),  Mort., 

190;  Mun    .Aid.  211,  225,  353. 
Kenkele  v.  Manhattan  R.  Co.  (55  Hun  398, 


29  N.  Y.  S.  R.  95.  8  N.  Y.  Supp.  707), 

Elev.  Rys.,  145. 
Kennard  v.  New  Jersey  R.  &  T.  Co.  (1  Phila. 

(Pa.)  41),  Proc.,  45,  A,^- 
Kennayde  v.   Pacific  R.  Co.  (45  Mo.  255), 

Death,  etc.,  125,  179,  292;  Sts.  &  H.,  332, 

367. 
Kennebec  &  P.  R.  Co.  v.  Jarvis  (34  Me.  360), 

Subscr.,  IS,  78,  III,  205. 
Kennebec  &  P.   R.  Co.  v.  Palmer  (34  Me. 

36O),  Subscr.,  15. 
Kennebec  &  P.  R.  Co.  v.  Portland  &  K.  R. 

Co.  (14  Wall.  (U.  S.)  23),  Fed.  Cts.,  25. 
Kennebec   &  P.   R.    Co.  v.   Portland  &   K. 

R.    Co.    (54    Me.    173),    Mort.,   315,   316; 

Parties,  20. 
Kennebec  &  P.  R.  Co.  v.  Portland  &  K.  R. 

Co.  (59  Me.  9),  Mort.,  159,  1^9. 
Kennedy  v.  Chicago  &  N.   W.    R.   Co.   (68 
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(21  Am.  &  Eng.  R.  Cas.  97.  44  Ark.  208), 

Car.  of  L.  S.,  69;  Car.  of  M.,  152. 
Little  Rock,  M,  R.  &  T.  R.  Co.  v.  Haynes 

(28    Am.    &    Eng.    R.    Cas    572.    47    Ark. 

497,  I  S.  W.  Rep.  774),  Negl.,  in;  Trcsp.. 

Inj.  to,  29,  65. 
Little  Rock.  M.  R.  &  T.  R.  Co.  v.  Leverett 

(28  Am.  &  Eng.  R.  Cas.  459.  48  Ark.  333, 

3  S.  W.  Rep.  so).  Contrib.  Neg.,  105. 
Death,  etc..  275,  352;  Employes,  Inj.  to, 
216,  424:  Evid.,  174. 

Little  Rock.  M.  R.  &  T.  R.  Co.  v.  Manees 

(49  Ark.  248,  4  S.  W.  Rep.  778).  Lim.  of 

Ac,  12. 
Little  Rock.  M.   R.  &  T.   R.   Co.  v.  Talbot 

(18  Am.  &  Eng.  R.  Cas.  598,  39  Ark.  523), 

Bills  of  L.,  35,  72,  73,  79.  80,  102;  Car.  of 

M..  472:  Lim.  of  Liab.,  28. 
Little  Rock.  M.  R.  &  T.  R.  Co.  v.  Talbot  (47 

Ark.  97.  '4  S.  W.  Rep.  471),  Car.  of  M., 

458;  Lim.  of  Liab..  28. 
Little    Rock  Junction    R.    Co.   v.   WoodrufI 

(33  Am.  &  Eng.  R.  Cas.  169,  49  Ark.  381, 

4  Am.  St.  Rep.  51.  5  S.  W.  Rep.  792).  Em. 
Dom.,  591.  649.  650.  926;  Witn.,  118. 

Little  Schuylkill  N.  R.  &  C.  Co.  v.  Norton 

(24  Pa.  St.  46s),  Employes,  Inj.  to,  488. 
Littleton   N.it.    Bank  v.   Portland   &   O.    R. 

Co.  (58  N.   H.   104).  Attach..   18. 
Littmann  v.  Dry  Dock,  E.  B.  &  B.  R.  Co. 

(55  N.  Y.  S.  R.  514.  6  Misc.  34.  -25  N.  Y. 

Supp.    1002).  St.   Rys.,  366.  435. 
Livermon  T'.   Roanoke  &  T.   R.  R.  Co.  (51 

Am.  &  Eng.   R.  Cas.  562.  109  N.  Car.  52, 

13  S.  E.  Rep.  734).  Em.  Dom..  383,  435. 
Liverpool   &   G.    W.   Steam   Co.   r:    Phenix 

Ins.  Co.  (37  Am.  &  Eng.  R.  Cas.  681.  129 

U.  S.  397.  9  Sup.  Ct.  Rep.  469),  Car.  of  M.. 

640;  Subrog..  4. 
Liverpool  C.  T.  Assoc.  7'.  London  &  N.  W. 

R.  Co.  (7  Ry.  &  C.  T.  Cas.  125),  Car.  of 

M..  532. 
Liverpool  C.  T.  Assoc,  z'.  London  &  N.  W. 

R.  Co.  (45  Am.  &  Eng.  R.  Cas.  216.  [1891] 

I  Q.  B.  120),  Discrim..  40,  44.  81. 
Liverpool  Royal  Bank  7'.  Grand  Junction  R. 

&  D.  Co.  (125  Mass.  490).  Ec|.,  7. 
Livingston  7'.  Iowa  Midland  R.  Co.  (35  Iowa 

555).  Evid..  193:  Right  of  W..  14. 
Livingston  v.   Metropolitan    El.   R.   Co.   (28 

J.  &  S.  389,  44  N.  Y.  S.  R.  830,  18  N.  Y. 

Supp.  203).    Elev.  Rys..   117. 
Livingston  7'.  Metropolitan   El.  R.  Co.  (138 

N.  Y.  76.  SI  N.  Y.  S.  R.  660.  33  N.  E.  Rep. 

732:  reversing  44  N  Y.  S.  R.  831.  832.  18 

N.  Y.  Supp.  203,  204),  Kiev.  Rys.,  128,  164, 

166,  175,  177. 
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T.ivinffsfon  v.  Miller  (48  TInn  2^j,  16  N,  Y. 

S.  K.  71),  Ki'pU-v..  I. 
Livingston  T'.  Ni-w  S'ork  C.  &  II.  R.  K.  Co. 

(5  Hun  (N.  Y.)  5f)j),  Car.  of  M.,  u;,  7^1. 
LivinnMon  v.  New  York  C.  &  M.  R.  R.  Co. 

(7fi  N.  V.  fuD,  Car.  of  M.,  (\u. 
LivinK.>iloii  V.  New  York  Kl.  R.  Co.  (s8  Hun 

131.  .1.1  N-  V.  S.  R.  «i8.  10  Civ.  I'ro.  258, 

II   X.  ^.  Su|)|».  ,150;  anirnifd  in  IJ5  N.  Y. 

<)05,  nirin.,  34  N.  V.  S.  R.  loii.  j6  N.  E. 

Rep.  7.Si>,  I'roc.  i.v 
LiviiiK'^ton    t'.    l'ittsl)iir«    &    S.    R.   Co.    (2 

Grant's  Cas.  (Fa.)  Jii>),  I'artn..  4. 
LiviiiK.^lon  County  t.  I'irst  Nat.   Bank  (ij8 

U.  S.  10-',  (J  Sup.  Ct.  Rep.  18),  Consol.,  9, 

33.  .14- 
LiviiiK'ton  County  t'.   Hannibal  &  St.  J.  R. 

C<j  do  Mo.  516),  Tax.,  36,  i.id,  314. 
LiviiiKslone  7'.  Masscy  (<}  U.  C.  U.  U.  156), 

Car.  of  M.,  JS7. 
Llanel'y  R.  &  D.  Co.  7:  London  &  N.  VV. 

R.  Co.  (JO  VV.  R.  898),  Arb..  i. 
Llaiully  R.  &  D.  Co.  v.  London  &  N.  VV. 

R.  Co.  (L.  R.  7  H.  L.  Cas.  550.  45  L.  J. 

Ch.  D.  5,W.  2,1  VV.  R.  0-7.  .V  L.  T.  57.5:  sec 

L.  R.  8  CI).  94-2.  42  L.  J.  Ch.  884,  29  L.  T. 

357,  Ji  VV.  R.  88<>),  Leases.  !i8,  121,  122. 
Lloyd  V.  Kurojjean  &  N.  A.  R.  Co.  (18  New 

Rrun.     194),    Ferries,    12;     Mort..  35,  44; 

Name,  i. 
Lloyd  V.  Northampton  &  B.  J.  R.  Cf).  (.1  Ry. 

&  C.  T.  Cas.  259),  Charges,  8<j;  Discriin.. 

47- 
Lloyd  V.  Pacific  R.  Co.  (49  Mo.   199).  Ani- 
mal •;.  200. 
Lloyd  V.  Preston  (146  U.  S.  6.10,  13  Sup.  Ct. 

Rep.  131).  Stockli..  34,  70. 
Lloyd  7'.  VVaterford  &  L.  R.  Co.  (15  Ir.  C. 

L.  37.  9  L.  T.  89).  Car.  of  L.  S.,  93- 
Loapue  V.  Memphis  &  C.  R.  Co.  (52  Am.  & 

EuK.  R.  Cas.  635,  91  Tenn.  458,  19  S.  W. 

Rep.  430),  Abate..  4. 
Local  Board  of  NewitiKton  t'.  Northeastern 

R.  Co.  (3  Ry.  &  C.  T.  Cas.  306),  Car.  of 

M..  5.14. 
Locke  7:  Concord  R.   Co.   ((n  N.   II.  552), 

CharRcs.  ()8. 
Locke  V.  First  Div.  St.  P.  &  P.  R.  Co.  (15 

Minn.  350  (Gil.  283),  Animals,  48,  49,  270, 

.^48.  4()8:  Cross.,  Iiij.  at,  113. 
Lf>ckc  V.  Northeastern  R.  Co.  (3  Ry.  &  C.  T. 

Cas.  44),  Discrim.,  20. 
Locke  7:  Sioux  City  &  P.   R.  Co.  C46  Iowa 

109.  16  Am.  Ry.  Rep.  138),  Contrib.  Nc^., 

112;  Employes.  Inj.  to,  5s;  Evid.,  1R2.  236. 
Lockett  V.  Ft.  Worth  &  R.  G.  R.  Co.  (78 

Tex.  211.  u  S.  VV.  Rep.  564).  Embankm., 

S;  Nuis..  28. 
Lockhart  7:   Crai^   St.    R.   Co.    {47   Am.   & 

Eng.  R.  Cas.   ^7,  139  Pa.  St.  419.  21  Atl. 

Rep.  26),  Elec.  Rys.,  t8. 
Lockhart  f.   Lichtehthalc.-  (46  Pa.   St.   151). 

Imp.  Nci,'-,  21:  St.  Rys..  185. 
Lockhart  7:  Little  Rock  &  M.   R.  Co    (40 

Fed.  Rep.  631).  Death,  etc.,  220:  Employes, 

Inj.  to,  371,  496;  New  Tr..  9;  Sales  of  Rds., 

13- 
Lockhart  7'.  Western  &  A.  R.  Co.  (73  Ga. 

472.  54  .\m.  Ren.  883).  Actions.  3. 
Lockport  &  B.  P    Co..  In  re  (19  Hun  (N. 

Y.)  .38).  Cross.  Rys..  41.  82. 
Lockport  &  B.  R.  Co.,  In  re  (77  N.  Y.  557. 


C32;  rcv'TsinR  15  Hun  .^65).  Cross.   Rys., 

27.  28;  Em.  Dom..  .367. 
Lock's  Creek  Canal  Co.  f.   McKcithan  (89 

N.  Car.  52),  Em.  Dom.,  797. 
Lockwood  7'.  CIiicaKo  &  N.  VV.  R.  Co.  (6 

Am.  &  Eng.  R.  Cas.   151,  SS  VVis.  50,  12 

N.   VV.    Rep.   401),   Cross.    Rys.,  82;    Em- 
ployes. Inj.  tf),  160.  415.  625;  NcrI..  70. 
Lockwood  7>.  New  York  &  N.  H.  R.  Co.  (,^7 

Conn.  387),  Em.  Dom..  xw.  Rip.  Rts..  6. 
Lockwood  V.  New  York.  L.  E.  &  W.  R.  Co. 

(98  N.  Y.  523).  Death,  etc..  27X 
Lockwood  7'.  Twenty-third  St.    R.  Co.  (15 

Daly  (N.  Y.)  .374.  7  N.  Y.  Supp.  663.  28 

N.  Y.  S.  R.  If)).  App..  126. 
Lockwood  7'.  Weston  (61  Corn.  211.  23  Atl. 

Rep.  0).  Tax..  103,  105. 
Locomotive  E.  S.  Truck  Co.  v.  Erie  R.  Co. 

(10  Blatchf.  (U.  S.)  292).  Pat.  for  Inv..  41. 
Locomotive   Safety   Truck   Co.  7'.    Pennsyl- 
vania R.  Co.  (14  Phila.  (Pa.)  4.32).  Pat.  for 

Inv..  23. 
Loder  v.  New  York.  U.  &  O.  R.  Co.  (4  Hun 

(N.  Y.)  22),  Rcceiv..  29. 
Lodge  V.  Frankford  &  H.  R.  Co.  (9  Phila. 

(Pa.)  54,1).  Em.  Dom..  482.  485. 
Lodge  7'.  Philadelphia.  W.  &  B.  R.  Co.  (8 

Phila.  (Pa.)  345).   Em.   Dom..  92. 
Lodge  7'.  Railroad  Co.  (10  Phila.  (Pa.)  153). 

New  Tr.,  17. 
Loeb  V.  Chicago,  St.  L.  &  N.  O.  R.  Co.  (60 

Miss.  933),  Parties,  3. 
Loeb  V.  Chur  (6  N.  Y.  Supp.  296,  25  N.  Y. 

S.  R.  996,  51  Hun  6.37:  aflirmed  in  125  N. 

Y.   726,  26  N.   E.   Rep.  756),   Mort.,   141: 

PI.,  105. 
Loeffler  7'.  Keokuk  N.  L.  Packet  Co.  (7  Mo. 

App.   185),  Car.  of  M.,  30.3.  315;  Trial,  35- 
Loeffler  7<.  Missouri  Pac.  R.  Co.  (96  Mo.  267, 

9  S.  VV.  Rep.  580),  Employes,  Inj.  to,  313. 
Loewenberg  7'.   -Arkansas   &   L.   R.   Co.   (56 

Ark.  4.19,  19  S.  W.  Rep.  1051),  Car.  of  M,, 

212.  657:  Charges,  85. 
Lofrano  v.  New  York  &  Mt.  V.  Water  Co. 

(29  N.  Y.  S.  R.  557.  8  N.  Y.  Supp.  717). 

Employes,  Inj.  to,  .12,  216,  4.35. 
Loftus  7'.  Union   Ferry  Co.  (84  N.  Y.  455), 

Ferries,  ri. 
Logan  7r.  Central  R.  Co.  (74  Ga.  684),  Car. 

of  M.,  425:  Connect.  L.,  i;  Leases,  59. 
Logan  7'.  liannibal  &  St.  J.  R.  Co.  (12  Am. 

&  Eng.  R.  Cas.   141,  77  M"   ''Al),  Car.  of 

P.,  244,  256,  258;   Cross.    Rys.,  82:    Eject. 

Pass.,  16,  Cy).  '/>.  1 10;  Tickets  &  F..  i. 
Logan  7'.   Mobile  Trade   Co.   (46  .Ma.   514). 

Bills  of  L.,  .14.  53. 
Logan    7'.  Stran.nhan    (12    U.  C.  Q.   B.   15), 

(Tonstr.  Rys.,  .30. 
Logan  7:  Vernon,  G.  &  R.  R.  Co.  (14  Am. 

&  Eng.  R.  Cas.  43.  90  Ind.  552).  Em.  Dom., 
1070. 
Logan  7'.  Wabash  Western  R.  Co.  (43  Mo. 

App.  71),  Fires,   147.  266. 
Logan  7'.  Western  &  A,  R.  Co.  (87  Ga.  5.1.1. 

13  S.  E.  Rei>.  516).  Dissol..  2. 
Logansport.  C:  Si  S.  W.  R.  Co.  7-.  Buchanan 

(S2  Ind.  163).  Em.  Dom.,  .36t,  459. 
Logansport.  C.  &  S.  W.  R.  Co.  7'.  Byrd  (51 

Ind.  525).  .Animals.  438. 
Logansport.  C.  &  S.  W.  R.  Co.  v.  Patton  (51 
Ind.  487),  Animals,  524. 
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Logansport,  C.  &  S.  W.  R.  Co.  v.  Wray  (sa 

Ind.  578).  Fences,  92. 
LoKanspori.  1*.  &  ».  R.  Co  v.  Caldwell  (38 

111.  j8o),  Animals,  185,  441. 
Logwood  V.  Memphis  &  C.  R.  Co.  (21  Am. 

&  Kng.  R.  Cas.  256.  23  Fed.  Rep.  318).  Col. 

Fers.,  8. 
Lohman  j'.  New  York  &  E.  R.  Co.  (2  Sandf. 

(N.  V.)  3Q),  Slock.  65;  Subscr.,  8. 
Lohman  t.  St.  Paul,  S.  &  T.  F.  R.  Co.  (18 

Minn.  174  (Gil.  157),  Km.  Dom.,  205, 
Lohse  7'.  Missouri  Fac.  R.  Co.  (44  Mo.  App. 

()4S).  ICm.  !)«>ni.,  31^,  077 
Lombard  v.  Chicago,  R.  I.  &  F.  R.  Co.  (47 

Iowa  494).    l'"mployes,    Inj.    to,   7(^7:    Fel. 

Scrv..  17s. 
Lombard  &  S.  S.  Fass.  R.  Co.  v.  Christian 

(124  Fa.  St.  114.  2^  W.  N.  C.  27.?.  ifi  Atl. 

Rep.  628,  46  Fhila.  Leg.  Int.  210,  19  Pittsb. 

L.  J.  (N.  S.)404).  Fvid.,  170:  St.  Rys..  3f)7. 

VVitn.,   139. 
Lonibanio  j'.   Case   (45    Barb.   (N.   Y.)  9S). 

Divid.,  7. 
Lomnulaiid  v.  St.  Faul.  M.  &  M.  R.  Co.  (26 

Am.  &  Kng.  R.  Cas.  596,  3.S  Minn.  412,  29 

N.  W.  RiM).  119).  Flood.  LjIs.,  74,  98. 
London  v.  Sample  Lumber  Co.  (91  Ala.  f)o6, 

8  So.   Rep.  281),   Em.  Dom.,  82.  316,  576, 

84ft. 
Loiidiin  ^  U.  \i    in    J'.  I'airctough  (3  Scott 

N.   R.  68,  2  M.   &  G.  674,  2  Railw.   Cas. 

5441.  Int.,  j;  Subscr..  70,  74,  1 12. 
London  &  H.  R.  Co.  v.  (joodwin  (6  Railw. 

Cas.  177.  3  R\.  7.K>.  <8  L.  J.  Kx.  .137.     See 

3  Kx.  320,  18  1..  J.  Kx.  174),  Ccm.Hoi.,  26. 
London    &    B.    R.   Co.  f.    Limchonse    Dist. 

Board  of  Works  (3  Kay  &  J.  123.  26  L.  J. 

Ch.  if)4).  Em.  Horn..  1089:  Stat.  &  D,  11; 

Stat.,  48. 
London  &  B.  R.  Co.  7:  Watson  (L.  R.  4  C. 

F.  U.  118,  48  L.  J.  C.  F.  D.  3if).  40  L.  T. 

181,  J7  W.  R.  614:  affirming  L.  R.  3  C. 

P.  D.  429,  47  L.  J.  C.  P.  D.  ()34.  .W  L.   r. 

199.  20  VV.  k.  856).  Tickets  &  F.,  143,  14s. 

148. 
London   &  C.   B.   Co.  v.   London  &   R.    F. 

Bank  (L.  R.  20  Q.  B.  D.  232).  Stock,  39. 
London  &  L.  F.  Ins.  Co.  v.  Rome.  W.  &  O. 

R.  Co.  (52  N.  Y.  S.  R.  s8i.  68  Hun  598, 

J.]  N.  Y.  Supp.  231).  Car.  of  M.,  78,  4.TO- 
Lon.ion  &  N.  W.  R.  Co..  In  re  (26  L.  T.  687), 

Km.  Dom.,  1153. 
London  &  N.  VV.  R.  Co.  v.  Ackroyd  (8  Jur. 

N.  S.  9U.  31  L.  J.  Ch.  s88,  10  W.  R.  367. 

6  L.  T.  124),  Em.  Dom.,  1107;  Mines,  etc., 

3- 
London  &  N.  W.  R.  Co.  v.   Bartlett  (7  H. 

&  N.  400,  8  Ju..  N.  S.  58.  31  L.  J.  Ex.  92, 

10  W.  R.  109,  s  L.  T.  399),  Car.  of  M.,  263. 
London  &  N.  W.  R.  Co.  v.  Buckmaster  (L. 

R.  10  Q.  B.  70,  44  L.  J.  M.  C.  29,  2  Ry.  & 

C.  T.  Cas.  20),  Tax.,  364- 

London  &  N.  W.  R.  Co.  v.  Cannock  (9  L. 
T.  32s.  2  Ry.  &  C.  T.  Cas.  19).  Tax..  378. 

London  &  N.  W.  R.  Co.  v.  Evershed  (L. 
R.  3  App.  Cas.  1029.  .^9  L.  T.  .?o6;  affirm- 
ing L.  R.  3  Q.  B.  D.  134.  47  L  J.  Q.  B. 

D.  284.  37  L.  T.  623,  26  W.  R.  863;  which 
affirmed  L.  R.  2  Q.  B.  D.  254.  46  L.  J. 
Q.  B.  D.  289,  36  L.  T.  12,  26  W.  R.  102), 
Discrim..  14.  32,  67. 

London  &  N.  W.  R.  Co.  v.  Glyn  (i  EI,  &  El. 
8  D.  R.  D.— 41 


652,  5  Jur.  N,  S.  1004.  28  L,  J,  Q   B.  188). 

Fire  Ins.,  1,  4.  17. 
London  &  N.   W.   R.  Co.  v.  Great   West- 
ern   R.    Co.    (5    Ry.    &   C.    T.    Cas.    20), 

Charges,  99,  106. 
London  &  N.  W.   R.  Co.  t'.  Guardians  of 

Poor  (3  Ry.  &  C.  T.  Cas.  240),  Tax.,  363, 

37.S.  ^77- 
London  S^  In.  W.  R.  Co.  t'.  ilarbornc  (34 

J.  P,  644,  2  Ry.  &  C.  T.  Cas.  20),  Tax.. 

.174- 
London  &  N.  W.   R,   Co.  v.   Mcllawell  (26 

L.  T.  557).  Car.  .)f  P.,  248. 
London  &  N.  VV.  R.  Co.  v.  Irthlingborough 

(35  L.  T.  3J7).  Tax.,  366. 
London  &  N.  W.  R.  Co.  v.  King's  Norton 

(2  Ry.  &  C.  T.  Cas.  19),  Tax.,  374. 
London  &  N.  VV.  R.  Co.  v.  Lindsay  (3  Macq. 

M.  L.  (3as.  99.  4  Jur.  N.  S.  343),  Jurisd.,  4. 
London  &  N.  VV.  R.  Co.  v.  Price  (13  .\m. 

&  Kng.   R.  Cas.   128,   L.  R.   11  Q.   B.   D, 

48s.  52  L.  J.  Q.  B    D.  7.S4.  4  Ry   &  C.  T. 

Cas.  xxi).  Charges.  (x^\  Ult.  Vir.,  15. 
London  &  N.  W.  R.  Co.  r.  St.  Fancras  (17 

L.  T.  654).  Sts.  &  H.,  359. 
London  &  N.  W.  R.  Co.  :-.  Skcrton  (33  L. 

J.   M.  C.    158,  5  B.   &  S.  559.    li  W.    R. 

1 102,   10  L.  J.  648),    Bridges.  42;   Cross., 

Sts.  &  H.,  .39. 
London  &  N.  VV.  R.  Co.  v.  West  (.?6  L.  J. 
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(ij  S.  \V.  Uip.  i>35>.  I>:itli.  etc..  41. 
Lo«i.>iville  &  N.  R.  Co.  I'.  Meyer  (-7  Am.  & 
KiiK.  R.  Cas.  44.  78  Ala.  SW).  U'l's  of  L.. 
30,  31;  Car.  of  M.,  («3.  ri7y,  (^181.  701 
louisville  it  N.  R.  Co.  V.  Milam  ii.?  Am.  & 
ICiij,'.    R.   Cas.   507,  <)    Lea    rfenii.)    -'23). 
Ne^l..  7'\   I  10. 
Louisville  iS:  N.   R.  Co.  1:  Mississiiipi  &  T. 
R.  Co.  (I).'   leiiii.  ()Si.  _•_'  S.  W.  Rep.  ()_>o), 
I'or.  Corp  .  _'S;  JiiiIkiii..  (>:  Spec.   I'erf..  0: 
Sis.  it  II..  101. 
Louisville  iS;   N.   R.  Co.  7'.  .Miteliell  (S7  Ky. 
,?J7,  S  S.   \V.   Rep.  7o<)),  App..   118:   Dam., 
tV>:  Kmp'oyes,  liij.  to.  173.  770;  Nenl..  ijo: 
.New  'Ir.,  30 
Louisville  it  N.  R.  Co.  T'.  Moore  (j4  Am.  & 
i:n«.   K.  Cas.  443.  83  Ky.  (175),   llmploycs, 
liij.   to.    177:    Fel.   Serv..  53.   7.?.   -'"^.   -M". 
3«'-.  .?f<7. 
Louisville  f    K.   R.  Co,  t.  Morgan  (<J5  Ala. 

((08,   10  So.   Rei>    834),  Cciitr.,  71, 
Louisville  &  N.  R.  Co.  j'.  Morris  ^Ky.)  Uo 

S.  \V.  Rep.  5.<<j).  St.,.  it  II.,  S^Ki- 
Louisville    &    N.    R.    C'>     J'.    Mo^Mnau    («>) 
Tenn.  157.  lO  S.  \V.  Rep.  O4).  .\iu.  Poss.. 
8;  l'!ml);inkm..  4. 
Louisville   &   X.    R.   Co.  v.   Motliershed  (97 
,\la.  J(>i,   I-'  So.   Rep.  714).  App..  35:   •••">- 
ployi-s.    Inj.    to.    305.    Kvid.,   73.    114.   -M'J: 
Fcl.  Serv..  (j(j;  W'itn,,   171). 
Louisville   &    \.    R.    Co.    v.    :;.;.!    (ii    Lea 

(Tcnn.)  .70).  Lim.  of  .\c,,  3O. 
Louisville  &  X.   R.  Ci>.  7:   Nortliin«to:i  (53 
Am.  &  Hng.  R.  Cas.  _>()_',  01    Teiin.  5O.  17 
S,  W.  Rep.  8S0,  K)  L.   R.  A.  J()8).   Death, 
etc.,  30i);  iimpli>yes.  luj.  to.  (117. 
Louisville  &  X.  R.  Co.  v.  Odeii  (80  Ala.  3«). 
Car.  of  M..  .?4-i.  3<«;  Lim.  of  Liab,.  4.  J8. 
Louisville  &  X.  R.  Co.  v.  Orr  (yi  Ala.  ;-,4S. 
8  So.  Rep.  300;  Dam..  -'4;  Death,  etc..  .^di; 
Employes,  liij.  to.  18,  100,  179,  i8j.  330. 
Louisville  &  X.  R.  Co.  r.  Urr  (94  .\la.  Oo-'. 
10  So.   Rep.   167).   Death,  etc..   125;   Kvid.. 
149,  244. 
Louisville  &   X.    R.   Co.  v.   Orr  (8  Am.   & 
Eng,    R,   Cas.  94,  84   liid.   50).    Employ es, 
luj.  to.  97.  544.  54.1.  S9-J- 
Louisville  &  X.  R.  Co.  v.  Orr  (91  Ky.  too, 
15  S.  \V.  Rep.  8),  Lim.  of  Ac.,  J4;  Sts.  & 
H..   145 
Louisville  &  X.  R.  Co.  v.  Owens  (Ky.)  (lo 

S.  \V.  Rep.  590).  Car.  of  L.  S..  7.V 
Louisville  &  X.  R.  Co.  v.   Palmes  (13  Am. 
&  Lng.  R.  Cas.  .?8o.  109  C  S.  J44,  3  Sup. 
Ct.    Rep.   3-'5».    I'«-'d-    tts-   ^^'   'I"'»^-    '50. 
360. 
Louisville  &  X.  R.  Co.  V.  Parker  (12  Ileisk. 

(Tenn.)  49),  .\nimals,  527. 

Louisville  &  X.   R.  Co.  r.  I'earson  (97  Ala. 

jii,   1.'  So    Rep.   170).   Employes,   Inj.  to. 

330.  507.  74.1:   I'-viil-.  ^.    175 

Louisville   tli   X.    R.   Co.   r.    Perry    (87  A  1. 

392.  6  So.  Rep.  40).  Employes,  Inj   t<),  713. 

Louisville  &  X.  R.  Co.  :•.  Pitt  (91  Tenn.  80, 

18  S.  \V.   Rep    118),  Death,  etc..   i-f).  .U'' 

Louisville  &   X.    U.   Co.  v.    Posey   (yT)  Ala. 

.62.  II   So    Rep.  4.'3).  .\nimals,  64,  315 
Louisville  &  X    R.  Co.  r.  Potts  (yj  Ky.  30. 


17  S.  W.  Rep.  185),  Death,  etc.,  79;  Em- 
ployes. Inj.  to,  1^)6,  328. 
Louisville  &  X.   R.  Co.  v.  Quinn  (i2  Am. 

&  Eng.   K.  Cas.   111.   14  Lea  (Tenn.)  65), 

Em.  Dom..  54. 
Louisville   &   X.    R.   Co,  t',   Quinn   (94  Ky. 

310,  22  S.  W.  Rep.  221),  Estop,,  20. 
Louisville  &  X,  R.  Co.  z:  Reese  (38  .\m.  iS: 

Eng.  R.  Cas,  34J.  83  .Ma,  497,  5  So.   Ri.p. 

283.  7  .-Xm.   St.   Rep.  Wt),    Fires,  2f)8,  2(yj. 

28<J 

Louisville  &  X.  R,  Co.  r,  Ricketts  (Ky.)  (19 

S.  \V.    Rei).   1S2).  Car,  of  P.,  404, 
Louisville  &  X.   R.  Co.  :-.   Ritter  (28  Am.  & 

Eng.  R.  Cas.  i()7,  83  Ky.  3<.8,  3  S.  \V.  Rep, 

391),    Car,    of    P..    17S;    Death,    etc.,    180: 

Evitl..  123;  Witu.,  44. 
Louisville  it  X.  R.  Co.  f.  Roberts  (Ky.)  (8 

S.  W.  Rep.  4^9),  Cross,,  Inj,  at,  3(14;  Evid,, 

2S2, 
Louisville    &    X.     R.   Co.   r.    Rol)ert.s.)n   (9 

Heisk.  (Tenn. I  27(1,  20  .\m,   Ry.   Rep,  9), 

Employes,  III)    to,  1(10. 
Louisville  it   .\'.    R.   Co.  r.   Robinson  (Ky.) 

M()  .S.    V,'.    Rep.   7071.    Employes.    Inj.    to, 

402;  I'e).  Serv.,   183. 
Louisville     it     X.    R.    Co.    1:    Rtibinson    (4 

Bi'sh  (Kv.)  507).   Fel.  Serv.,  33,  269,  466;' 

Negl..  3. ' 
Lo.iisville  &  N.  R.  Co.  7:  Roehling  (11  111. 

M>1>.  2()4),  Rem.  of  C,  23.  54. 
Liiuisville  &  X.  R.  Co   ?•.  St.  Rose  Lher.iry 

Soe.   (01    Ky.   393,    15   S.    W.    Rep.    1065), 
Corp.,  s;  Subscr.,  23  . 
Louisville  &  N,   R.  Co.  r.  Sanders  (86  Ky. 

251;.  5  S.  \V,  Rep.  3()3),  Death,  etc.,  104. 
Louisville  &   X.    R.  Co.  v.   Saucier  (.Miss.) 

(I  So.  Rep.  31 1),  .\ctions.  7;  .Animals.  211. 
Louisville  &  X.   R.  Co.  v.  Schmetzer  (Ky.) 

(22  S.  \V.  Rep.  003),  Car.  of  P.,  449;  Evid,, 

67, 
Louisville  &  N.   R.  Co.  r:  Schmidt  (8  Am. 

&  En;,;.  R.  Cas.  248.  81  Ind.  2()4),  Animals, 

227,  }42,  344. 
Louisville   &   N.    R.   Co.   :•.   Schuster  (Ky.) 

(35  Am.  &  Eng.  R.  Cas.  407.  7  S.  W.  Rep, 

874),   Cross,,   Inj.  at,  206;    Licensees,   Inj, 

to,  19, 
Louisville  &  N,   R.   Co.  v.   Sharp  (91    Ky. 

411,  If3  S.  \V,  Rep.  86).  Int..  5- 
Louisville  &  N.   R,  Co.  v.  Sheets  (Ky.)  (41 

Am.  &  Eng.  R.  Cas.  470.   13  S.  W.   Rep. 

248),  Fel.  Serv..  io().  302, 
Louisville  &   X.   R    Co.  r.  .Shelton  (43   ill. 

App,    220),    ,'\nimals.    177;   Contrib.    .\eg., 

82;  Fences.  13.  81. 
Louisville  &  N.  R.  Co.  7:  Sherrod  (35  Am. 

&  Eng.  R.  Cas.  611.  84  Ala.  178,  4  So.  Rep. 

2[)),  Lim.  of  Liab..  31. 
Louisville  &  N.  R.  Co.  7:  Shivell  (Ky.)  (tS 

S.  W.  Rep.  944).  Death,  etc..  no.  436;  Em- 
ployes. Inj.  to.  36;  I'Vl.  Serv  .  83. 
Louisville  &  X.  R.  Co.  r    Sickings  (5  Bush 

(Ky.)  I).  Car.  of  P..  484.  4t)o;  Dam.,  21. 
Louisville  it  N.  R.  Co   :•.  Simmons  (83  Ky. 

131,  3  S.  W.   Rep    10),  ,\nimals,   119,  .)8o. 

480,  315:  Inj,  to  Cars  by  Cattle.  2. 
Louisville  &   X.    R    Co.   7:   Smith  (87  Ky. 

SOI,  10  Ky.  L.  Rep.  314.  <)  S.  \V    Rep,  493), 

Death,  etc  ,  20;  Lim   of  .\c.,  12. 
Louisville  &  \,  R.  Co.  t'.  Sowell  (49  Am.  St 
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Cvid.. 


Eng.  R.  Cas.   i66.  90  Tcnn.   17,   15  S.  \V. 

Rtp.  837).  Bills  of  L.,  84;  Car.  of  L.  S..  90; 

Car.  of  M.,  45A  453;  PI.,  75. 
Louisville  &  N.  R.  Co.  i:  SpaiilinK  (Ky.)  (jj 

Am.  &  Eng.  R.  Cas.  418).  Attach.,  48;  Car. 

n(  M..  302. 
Loii:svii.v.'  &  N.  R.  Co.  x:  Stacker  (86  Tcnn. 

.143.  6  Am.  St.  Ki'p.  840.  6  S.  W.  Rip.  7',7), 

Car.  of  P..  58,  4j8:  C(mtril).  New.,  93:  Em- 

plovis,   Inj.  to,   10,  386;    Evid.,  ji8;   New 

Tr.."  74. 
L.niisville   &   N.    R.   Co.   V.    State  (3    Head 

(Teiin.)  523),  Crim.   L..   i,  3-';  Sts.  &  II., 

lyr- 

Lfiiiisvillc  &   N.    R.   C"o.  r.   State  (8  Heisk. 

(  I'lnii.)     f)63,     19     .\m.     Ry.     Rep.      107), 

JudKiii.,  33:  Mini.  Aid,  \12,  !-'(),  3J0;  Ta.s., 

137.  144,  jKj. 
Louisville  &  X.   R.  Cd.  r.    Stale    (i>    IJaxt. 

('remi.)  S-'J),  Cciiinect.  L.,  J. 
Luuisville  &  \,   R.   Co.  i:  Stewart  Ch  Ted. 

Rep.  808).  ICvid.,   I7.>. 
Loui-iville  &   N'.    R.  C<>.  v.   Sloue  (7    Ileisk. 

(Tenn.)  4f)8),  Aniiiial.s,  ()_>;  Words  &  Ph., 

Luuisviih-   &   N.    R.   Co.  '.:  Taylor  (<)2  Ky. 

5.i,  17  S.  \V.  Rtp.  ii>S),  I'ires,  6.  4.',  43.  .'47. 
Louisville  &  X.  R.  Co.  f.  Tennf^see  R.  Com. 

(19  1  ed.  Rei>.  ()7')).  Commeree,  5:  Diserim., 

4;  Ry.  Com'rs,  1. 
Louisville  &  N.  R.  Co.  :•.  Thompson  (iS  B. 

Mon.  (Ky.)  73^),  Sei-olY,  7. 
Louisville  &  N.  R.  Co. '.'.  Touarl  (55  .\m.  & 

Enj;.  R-  Cas.  fKio.  (>7  .\!a.  514,   11   So.   Rep. 

756),  Ap|i.,  7.';  Cai.  of  .\|.,  130,  .;o2.  470. 
Louisville  &  X.  R.  Co.  7'.  Trammell  (1)3  Ala. 

3S0,  9  So.  Rep.  870),  Death,  etc.,  i_7,  153, 

jii,  386.  398:  P1.,4V 
Louisville  &  X.   R.  Co.  v.  Trent  (16  Am.  & 

l!ii«.  R.  Cas.  170,  II  Lea  (Tenn.)  8j).  C.ir. 

of  L.  S.,  9^'.  is(>. 
Louisville   &   X.    R.   Co.   7:    Upton   (18   III. 

App.  (K)?),  Animals.  80,  I3f),  ^,73. 
Louisville  &   X.    R.   Co.  V.   \Va<le  (Ky.)  (u 

S.  W.  Rep.  _>7()).  App..  .'. 
Louisville  &  X.  R.  Co.  ?'.  Waiuseott  (3  Hush 

(Ky. )    141)1.    Animals.    iiS. 
Louisville  tS:  X.  R.  Co.  v.  Wallace  (i^)  Tenn. 

53,    i.i   S.    W.    Rep.   i>.>i).    Dam.,   97;    Em- 
ploy rs,  Inj.  to,   ??9.  ()40,  Oso. 
LuMi-ville  &  X.   R.  Co.  7:   Wallace  (40  Am. 

iNi  I'jin.  R.  Cis.  400,  91  Tenn.   ^s;.  17  S.  W. 

Rep.  88.').  D.im..  107. 
LoMisviile  «d  X.  R.  Co.  V.  Wallin^fonl  (Ky.) 

(JJ    S.    W.    Rip.   430).    Enii)loyes,    Inj.   to, 

(\\.\:   I'"el.  Sirv..  1)8,  3JI. 
Louisville  &  .X,   R.  (.'o.  J'.  WaiiKelin  (132  U. 

S.  ;ii)<),  10  Sup.  Ct.  Rep.  -'03).  Rem.  of  C, 

.\o. 


ouisville  &   N.    R.  (_o.  T'.   Warren  County       t    ,,;  ,  ;ii  ,   r    «,  1     w    r 

/•■»         »    /.     n       1      ,1-      ,  V     T  .  ^  J_oUISV  I  ('.   I.  .   CV    1..    K.   Li 

Court   (.S   Rush   (Ky.)  .•43),  Tax.,  (<j.  2O1, 

Loui.'.villc  &  N.  R.  Co.  v.  Waikins  (Ky.)  (IJ 

,\m.   &  EiiK.   R.  Cas.  81)),  Tresp.,   Inj.  to. 

104. 
Louisville  &  N.   R.  Co.  1:  Watson  (00  Ala. 

()8.  8  So.  Rep   24()).  Ivmployes,  Inj.  to.  415. 


Louisville  &  N.  R.  Co.  r.  Webb  (49  Am.  & 

Eng.  R.  Cas.  427,  90  Ala.  185,  8  So.  Ren. 

S18),  Cross.,  Inj.  at,  88,  173,  266;  Sts.  &  H., 

316. 
Ltmisvillc  &  N.  R.  Co.  t'.  Webb  (55  Am.  & 

EnR.  R.  Cas.  121,  97  .Ma.  308,  12  So.  Rep. 

374).  Crossing,  Inj.  at,  20^);  XeKl..  31. 
Louisville  &  X.  R.  Co.  t'.  Whitman  (79  Ala. 

.128),  Eject.  Pass.,  57,  114. 
Louisville   &   X.   R.   Co.  j-.    Willis  (83   Ky. 

S7),  Employes.  Inj.  to.  464,  478. 
Louisville  ik  X.  R.  Co.  7:  Wilsey  (Ky.)  (12 

S.  W.  Rep.  275).  Eject.  Pass.,  74;  New  Tr., 

36. 
Louisville  &  X.  R.  Co.  :-.  Wilson  (88  Tenn, 
316,  12  S.  W.  Rep.  720),  Employes,  Ir.j.  ti>, 

44.V 
Louisville   &   X.    R.   Co.  v.   Wolfe  (80   Ky. 

82).  Car.  of  P..  2()8:  XeRl..  8(>. 
Louisville  &  X.  R.  Co.  7:  Wynn  (4";  Am.  & 

Eng.  R.  Cas.  312.  88  Tenn.  .uo.  14  S.  W. 

Rep.  311),  Car.  of  L.  S.,  24.  V).  ()S,  88. 
Louisville   &    X.    R.   Co.   7:    Yandell    (17    1!. 

Mon.  (Ky.)  580).  h'mployes.  Inj.  t<»,  13 
Louisville  &  .\'.   R.  Co.  t'.  N'niestra  (29  Am. 

&  \'mk-  R-  Cas.  2()7.  21  Ela.  7or)).  Coniril.. 

XeK.,  21,  75.   7().  87.    105.    loO;   Death,  etc.. 

204:  Xe^l..  .y;  Sts.  &  II..  372. 
Louisville  &   X.   R.  Co.  ;•.   S'oung  (1    Hush 

(Ky.)  401),  Car.  of  Slaves.  9. 
Louisville    &    .\'.    Turnpike    Co.   f.    Slate   (3 

Heisk.  (Tenn.)   129),  Turni).,  4. 
Louisville  &  \    \.  R.  Co,  7:  State  (23  liid. 

177),  Tax.,  92,  258. 
Louisville    ik    P.    Canal    Co.    7:    Murphy    (9 

Bush    (Ky.)   522),    Children,    Inj.    to,    122. 

129;  NcbI.,  4,  "53,  75. 
Louisville  &  P.  Canal  Co.  7'.  Rowan  (4  Dana 

(Ky.)  606),  Dam.,  07. 
Louisville  &  i'.   R.  Co.  j'.   Louisville  C.   R. 

Co.  (2  Duv.  (Ky.)   175),  Charters,  2(),  (18; 

Eranch..  3;  St.  Rys..  79. 
Louisville   &   P.    R.   Co.   T'.    Smith   (2   Duv. 

(Ky.)  .S5f>).  St.  Rys..  441,  444. 
Louisville  &  St.  L.  R.  Co.  7:  Southworth  (.iS 

III.    .\pp.   225).    Receiv..    15. 
Louis\illc.   C.   &  C.    R.   Co.   ?>.   Chappell  (i 

Rice  (So.  Car.)  .583).  Em.  Dom.,  80. 
Louisville.  C.  &  C.  R   Co.  f.  Leison  (2  How. 

(C.  S.)  497).  I'd-  Cts..  8. 
Louisville.  C.  &  L.  R.  Co.  7'.  Case  (()  Bush 

(Ky.)  728).  Death,  etc..  1.19,  151,  375;  Imp. 

Nep; ,  8;  NcrI.,  90. 
Louisvilk',  C.  &  L.  R.  Co.  t'.  Caven  (9  Bush 

(Kv.)    1=9).    Employes,    Inj.   to,    i6s,    i8(); 

Pel.  Serv.,  2,  7X  117.   19(5,  218;  Trial.    187. 
Liniisville,  C.  &  L.  R.  Co.  t.  Com.  (14  .\in. 

&  Eur.   R.  Cas.  (n,?,  80  Ky.   14,?,  44  .\m. 

Rep.  4()8),  Cross.,  inj.  at,  184:  Evid..  $4. 
7:  Com.  (10  Uush 

(Ky.)  43).  Ta.x.,  9.   10,  28,  63. 
Louisville.  C.  iS:  L.  R.  Co.  7'.  Coot/.  (14  Am. 

&   EtiR.   R.  Cas.  ()27.  71)  Ky.  442.  42  .\in. 
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ep 


327).   .\pp..  45:   Cross.,    Inj.   at.    125, 


ilk 


C.   &  L.   R.   C. 


Hedis' 


er    (9 


421,  428;   I 


Louisville  &   X.    R.   C. 


>f  .\c  ,  (')<;:  Witn..   loC). 


Weaver  (\f\  At 


BiHh  (Ky.)  645),  Car.  of  L.  S..  22.  ,w.  7^: 

Evid  ,   1.17. 


&   l':n»T.    R.   Cas.   218.  9  L<a   (Tenn.)    ?8).       Louisville,  C.  &  L.  R.  Co.  7:  Malian  (8  Bush 

BapK..  10.  22.  55;  Car.  01  \\.,  610;  Tickets  'Ky.)  184).  Ea«?p:..  r/).  60.  70.  71. 

&  P..  105.  Louisville,  C.   &   L.   R.   Co.  f    Mahony  (7 
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Si 
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Bush   (Ky.)  235),   Dam.,  jS;   Death,   etc., 

180,  279,  ^\  Negl..  bi. 
Luuis villi-,  C  &  L.   U.  Cu.  :■.  Sullivan  (t6 

Am.  &  Eng.  K.  Las.  390,  81  Ky.  O24),  Con- 

trib.  Nog.,  5,  16;  Eject.  I'ass.,  46,  5^;  Trial, 

40. 
Louisville  City   K.   Co.  v.  Central   Pass.   R. 

Co.  (j6  Am.  &  Imik.   U.  Cas.  463.  87  Ky. 

-•-i3.  8  S.  W.   Kip.  .u-y),  St.  kys.,  ^40,  251. 
Louisville  City  R.  (Jo.  i'.  Louisville  (4  Hush 

(Ky.)  478),  St.   Kys.,  -«>-'. 
Louisville  City  R.  Co.  f.  Louisville  (8  Bush 

0\y.)  415),  St.   Rys..  38,  j()f). 
Louisville   (Jity    K.   Co.   v.    Weams  (80   Ky. 

4J<)»,  .Api).,  4');  Car.  of  P.,  139,  14^. 
Louisville,  L,  Jt  St.  L.  Con.  K.  Co.  v.  Allen 

(47  1!1.  App.  4<)S),   I'juployes,   inj.  to,   13O, 

-■38. 

L'Hii>ville.  v..  &  St.  L.  Con.  R.  Co.  v.  Crown 
Coal   Co.   (43   III.   .\pp.   jj8),   Uiscrini..  g. 

Louisville,  I-;,  it  St  L.  Con.  R.  Co.  v.  llan- 
niiiK  (33  .\ni.  &  IIhk  R,  Cas.  45J,  131  Ind. 
5JS,  31  N.  i;.  Rip.  187),  Contrili.  Nik.,  72; 
l'.ni|)loyi's,  Inj,  to,   i8_',  ^0(3,  J7y,  45().  508. 

Louisville,  1;.  iV  St.  I..  Con.  R.  Co.  v.  llaw- 
tlinrn  (147  111.  j-'ft,  35  N.  E.  Rep.  534), 
Employes.  Inj.  to.  540;  Eel.  Serv.,  J06,  511. 

Louisville,  E.  &  St.  L.  Con.  R.  Co.  v.  Haw- 
thorn (45  III.  App.  (135),  E,l.  Serv.,  IJ4, 
303. 

Liuiisville,  E.  &  St.  L.  Con.  R.  Co.  v.  Lee 
(47  III.  App.  .^84).  Cross.,  Inj.  at,   io(j. 

Louisville,  E.  &  St.  L.  Con.  R.  Co.  v.  I'ritch- 
artl  (131  ln<l.  5(14,  31  N.  E.  Rep.  358),  Chil- 
dren, Inj.  to,  77.  107;  Cross,  Sts.  &  11,  JS. 

L.uiisville.  E.  &  St.  L.  Con  R.  Co.  r.  Scott 
(34  111.  App.  03:;),   Eenies,   s8. 

Louisville,  E.  &  St.  L.  C<in.  R.  Co.  v. 
Spencer  (47   III.    .App.   503),    Fires,   41,   43, 
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LouiMille.  E.  &  St.  I..  Con.  R.  Co.  v.  Sum- 

niirs   (131    Inil.   .'41,   .<o  N.    E.    Rep.   873J, 

Di-atli,    eti-.,    146;    Parties,    15. 
Louisville.    1".    v\;   St.    I.    C..n.    R,   C.  V.  Uiz 

(i,?3  Intl.  Jd.s,  3-'  N.   v..   Kcp.  8K1),  Consol.. 

jS;    Death,   etc..    144.   3-'7;    lunployes.    Inj. 

to.    144.   .lo.s,  4.S4. 
Louisville,  1:.  iV  St    L.  (.on.  R    Co.  v.  Wil 

son  (54  .\in.  i*t   I'.iiK    K    ("as.  45J,   13.'  IikI. 

517.  3J  .\     v..   Rip.  3ii»,  Charges,  41,  44, 

Uisvrim..   i.t.    id. 
Louisvilli.    I-.    Jt  Si,   1.     K,   Co,  V.   Berry  U 

Iml.   .\pp,  4^7.   .'8  N     Iv    Rij),   714),    Em- 

ployvs,  Inj.  »<.k  ."(ji.  474.  475 
Louisville,   E    4k.  St.  L    R.   Co.  v.  Calilwell 

<>.<  Inil.  J45'-  ^?ills  &  N'..  5. 
Louisville,  E    *  St    L    R.  Co.  v    C'haVraft 

(14  III,  .Xmv   51(1),   Em.    Doui ,  ft«S,   Farm 

Cross..  3. 
Louisville.  E   &  St.  L.  R.  to   t    Clarke  (i.SJ 

U.  S.  Jja   14  Sup.   Ct     Rep    57<j).   Death, 

etc.,    ici,   jK.>.  3j8, 


Looisville.  K    &  St,  E,  R,  C 


D 


onnenan 


134  \m,  &  Er.i{.  R,  Cas.  nh,  m  Ind.  17(1. 
H  West.  Rep.  (»4l.  12  N  v..  Rep  153),  Con- 
-tr,  Rys.,  SI.  '>*  Kvid.,  8;  Wilu..  los.  i4'<; 
Words  &"Ph     S7 

.otiisville,  F    Jfe  S»    L,  R    C'l   V.  Dulaney  (43 
HI.  .\pp.  .-,71.  .Xnimalv.  H^X. 


Ind.  App.   130,  28  N.  E.   Rep,  218),  Ani- 
mals, 28,  279,  iii.  353,  372,  406. 
Louisville,   E.  &  St.   L.   R.  Co.  v.   Hill  (29 

111.  App.  582),  Animals,  333. 
Louisville,  E.  &  St.  L.  R.  Co.  v.  Lantcr  (47 

III.  App.  ,139).  Sts.  &  H.,  201,  243. 
Louisville,  E.  &  St.  L.  K.  Cf).  v.  Lewis  (31 

III.  App.  281),  .Xpp.,  117. 
Louisville,  E.  &  St.  L.  R.  Co.  7-.  M>-Vay  (jj 

Am.  &  Eur.  R.  Cas.  .^82,  98  Ind.  391,  49 

Am.   Kej).  770),  ,\j{eney,  10;   Direct.,  38. 
Louisville,  E.  &  St.  L.   R.  Co.  r.  .Meyer  (10 

Law     Ed.    U.    S.    Sup.     Ct.     Rep.    ()8.,), 

Constr.  Rys.,  !o8;  PI.,  8<.. 
Louisville,   E.  &  St.    L.    R.   Co.  v.  Thomas 

(10(1  Ind.  10,  5  N.  E.   Rep.   198),  Animals, 

7X  35-':  Fences.  78. 
Louisville,  E.  &  St.  L.  R.  Co.  v.  Wilson  (40 

.\in.  &  ICnt,'    K.  Cas,  85.   119  Ind.  35.',  _'i 

A.  E.  Rep.  341),  Bills  of  L.,  12,  13,  40,  41, 

44 

Louisville.  E.  &  St.  L.  R.  Co.  v.  Wilstm  (i.t8 
U.  S.  .SOI,  II  Sup.  Ct.  Rep.  405),  Liens,  (13; 
Mort.,  283,  297. 

Louisville.  N.  &  G.  S.  R.  Co.  t'.  I'lemiuK 
(18  .\\\\.  &  V.u\i.  R.  Cas.  .U7,  14  Lea 
(Tenn.)  ij8).  Car.  of  P..  02;  Contrih,  Nck'., 
51;  Dam..  8,  20.  31;  Fljeet.  Pass.,  19.  77, 
no,  112;  Tickets  Si  v..  u,  3.S.  ,\(y 

Louis\ille,  N.  &  G.  S  R.  Co.  v.  Guinan  (13 
.Am.  &  En;r.  R.  Cas.  },7,  11  Lea  (Tenn) 
f)8,  47  Am.  Kep.  270),  Dam.,  17,  29;  Fiject. 
Pass.,  9.^,  119:  Tickets  &  F,,  128, 

Louisville,  N,  &  G.  S.  R.  Co  v.  Harris  (1() 
Am.  &  Enn  R.  Cas,  <74.  ()  Lea  (Tenn,) 
180,  42  Am  Rep  W>8).  Inject,  Pass,,  48,  49; 
Tickets  it  I",,  (i« 

Louisville,  X  &  (i.  S.  K,  Co,  V.  Kat/enlier- 
Kcr  (ift  Eea  (Tenn,)  380,  1  S,  \V,  Kep  4.1, 
.S7  .Am.  Rep,  2.U').  Sleep.  Car  Cos..  21).  37. 

Louisville,  N'.  iS;  (i  S.  R.  Co.  v.  Reiilmoiid 
(13  Ant  &  F.nn.  R,  Cas.  .sis,  11  Lea 
(Tenn  )  20.S),  .Animals,  547;  Name,  3; 
Words  &  Ph  ,  204, 

Louisville,  N.  .A.  &  C.  R.  Co.  v.  .Ailer  1  no 
InJ  },7ft,  9  West.  Kep.  I<X).  Ii  X  Iv  Kip. 
437),  (i'onirit),   Xt•^;  .  4,   10,  50,  70;   PI.,   iSo, 

Louisville.  N,  .A,  Si  C.  K.  Co.  v.  .\r^'cii- 
hrik'ht  do  .Am,  &  Eiiu.  K.  Cas.  (lo.i,  i)8 
Iml.  2S4).  .Animals.  ()2t. 

Louisville.  X.  A  &  C.  R.  Co.  v.  I'.aldi  Mns 
Ind.  93.  4  N-  E.  Kep.  288),  Trial,  1.14; 
Trover,  14. 

Louisville.  X,  A.  Si  C.  K.  Co.  V.  lUek  (1 10 
Ind  124.  21  X.  V  Rf  p.  471),  I'jii.  Doni.. 
1018:  Estop,,  26. 

Louisville.  X  A.  Si  C  K,  Co.  !■  Bol.iiid  {■:,.\ 
Ind.  3<)8),  Coiilril).  Neu,.  53. 

Louisville.  .\  .A.  &  (T.  K  Co  7'.  Homy  (,(0 
.Am,  (t  V.wv.  R.  Cas  ifjX,  117  Ind.  5111.  jo 
X.  E.  Kep.  432,  \  E  K,  .\,  435).  Cotisoi., 
42;  Corp..  cj;  F;xii- .  s,   17;  Liens.   ?8, 

Lnnisville.  X  A,  &  r.  R.  Co,  V.  Hrrcken- 
rid^e  ((14  Ind,.  113).  Animals.  44^ 


X,  A,  SiV    K    C 


l( 


ryaii  ( 107 


Ind,  51,  7  X.  E    kip,  807).  Cross.,  Inj,  at 
^^7-  .?3.v 
Louisville.    N     A.   &   C.    R,    Co    v.    Muck  (38 
Am,  &  Enw    R.  i'w*.  IS2.  116  Ind,  .sf/i,   10 
\.  E.  Rep.  4.S3.  2  L    K    A    S20.  28  Am.  L. 
Lu«isville,  E.  Hi  St.   L.  K.  Cu.  v.   Hart  (2  Keg.  M*^).  Death,  etc..  i.y,  135;  Employes, 
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Inj.  to,  107,  219.  403.  558;  Evid.,  174;  Sun 
day,  7;  Trial.  192. 

Lc.uisvillo,  N.  A.  &  C.  R.  Co.  t.  Caliill  (63 
Ind.  340),  Animals.  j8i,  373- 

Lt.iiisvillc.  N.  A.  &  C.  R.  Co.  v.  Caiibic  (46 
Ind.  277,  ()  Am.  Ry.  Rc]).  349),  Animals, 
648. 

Lonisvillo,  N.  A.  &  C.  R.  Co.  v.  Chcrrie  (18 
III.  App.  f^(i).  PI..  13. 

Louisvillo.  N.  A.  &  C.  R.  C...  v.  Clark  (19 
Am.  &  F.nn.  R.  Cas.  623,  94  Ind.  m).  Ani- 
mals. 518. 

LdnisviMc.  N.  A.  &  C.  R.  Co.  7-.  Conrad  (.S2 
Am.  &  EnK.  R.  Cas.  340.  4  Ind.  App.  83. 
30  N.  I'".  Rip.  4of)),  Eject.  Pass..  39,  (*). 

LoiiisvilU'.  N.  A.  &  C.  R.  Co.  7:  Consoli- 
dated Tank-  Line  Co.  (4  Ind.  Api).  40.  .0 
N    E.  Rep.  159).  Animals,  j8,  332;  Fences. 

7.  .'57 
Louisville.  \.  A.  &  C.  R.  Co.  i'.  Corps  (IJ4 

ind.  4-7.  24  N.   E.   Rep.   1046).    Employes, 

Inj.  to.  i8j.  J04. 
Louisville.  N.  A.  &  C.  R.  Co.  r.  Cox  Oo  111. 

App.  ?8o).  VVitn..  irti. 
Lonisville.  N.  A.  &  C.  R.  Co.  v.  Creek  (49 

,\m.  Ik  EnK-  R.  Ca ;.  4.SI.  130  Ind.   1.10.  21) 

N.   E.   Rep,  481).   Imp.   New..  2h. 
Louisville.   N.  A    &  C.  R.  Co.  1:  Davis  (83 

Ind.  8<)),  .Xnimals.  2i)4 
Louisville.  N.  A.  &  C.  R.  Co.  v.  Detriek  (<>i 

Ind.  sio).  Animals.  4J7  <>-'!. 
Louisville.  N.   A.  &  C.   R.  Co.  v.  Diamond 

State  I.  Co.  (JS  111.  ,\i)i).  ^3(>).  App..  i-M. 
Lonisville.  N.  A.  \-  C    R.  Co,  v.  DunkinYi.S 

Am,  &    Enjf    R.   Cas,  4.'^.  o-'     Ind.    fmi). 

Tresp..   Inj,  to,  86, 
Louisville.  N.  A,  &  C,  R,  Co,  V.  Ehlert  (11 

.\m.    fi    V.»K    R     Cas.   61.    87     Ind.     .^.V)». 

l-'ires.  183. 
Louisville.   N.  A.  &  C.  R.  Co.  t-.   Etzler  (40 

.•\m.  &  '■■-iiK   R   Cas   J05.  inj  Ind,  .v>.  i<)  N. 

E.  Rep,  015.  Ji   N.   IC.  Rep.  4()t>),  .Nnimals. 

>73.  S^5- 
Louisville.   N,  A.  &  C,   R.  Co,  v.   ICtzler  (3 

Ind,  .\|>p,  .St>.'.  ,r>  N.  I''    Rep.  32).  .Animals, 

1.7;   Cat.  (ids..   I!, 
LcMiisville.   N.  A,   &  C.   R.  Cr),  v    iMzler  (4 

liul,  App.  31.  34  N.  E.,  Rep.  ()<n>).  .Anim.ils. 

2  J. 
Louisville.   N.  /\.  &  C.   R.  Co.  f.   Ealvey  (23 

.\iii,  &  Eiivr,  R.  Cas.  t.22.  104  liul,  40(1.  3  N. 

!•",  l<ei>    ,<8t;,  4  N,    I".    Rep   (A)8),   Dam  ,  4. 

.'.'.  f7,  70.  71.  73,  74.  Wi;   l-'.viil  .  -'f>.  '>fi.  -HX); 

Pliys    Ivxam,.  5;   Witn..   loK,    i.<i>,    ifuj.   173. 

i«<).   104, 
Louisville.  \    ,\    &  C    K    (       f.  l'",ivlor  (ij<) 

Ind,    I. ft.  _'5  N.   E.    Rep,  Hi*)),  Car,  of  1',. 

i<);   Collis,.   3.    IJ,    14:    Liiii,    of    Lial).,    2H: 

Passes.    II.  jK;   PI  .   7?.  <m 
Louisville.    N      \    &  C    R    Co,   r.   Klaiiak-an 

(3-'  Am,  <<(  \-A\n.  R,  Cas,  532.   113  Iml    .^88, 

ij  V\est,  Re|)    KKi.  14  N.  E.  Rep.  3T^^1.  Car. 

of  M  .  so.  408    Cliames,  _>:  IMt.  \'ir.,  J4, 
Lonisville.  \    ,\    X:  C   R    Co    rv  Francis  (sS 

Ind,  381)).   .\nimals.    103:   Fences.  (13. 
Louisville.  N,  .\    S;  C    R   Co.  ?■    Frawlev  r.'R 

Am,  &  En«.  R,  Cav   ,w8.  no  Ind.  18.  <)  N. 

E.   Rep,   .fo.iV   Employes.   Tnj    to.  -»r).   i8j, 

iSq.  4^/).  58^1,  t;8o.  7<\i:  Evid  .  -7:  Sunday, 

4 
Louisville,   N.  A.  &  C.   R.  Cu.  i'.  riodnian 


(104  Ind.  490,  4  N.   E.   Rep.   163).  Car.  r.f 

L.  S.,  lO,  IB,  150. 
Luuisville.  N.   A.  &  C.    R.  Co.  ;,   (lu.Mlbar 

(ij  Am.  &  Eiig.  R.  Cas.  599.  88  lii<l    .'13), 

Assign..  3. 
Louisville,  N.  A.  &  C.   R.  Co.  :•.  (idodh.ir 

(102  Ind.  596,  2  N.   E.   Rep.  337,  3  \,    ]'.. 

Rep.  162),  Animals.  127,  179,  319.  368.  507. 
Louisville,    N.   A.   &  C.    R,   Co.   j'.   Goody- 

kuuntz  (119  Ind.   111,  42  .\in.  &  Eng.   R 

Cas.  40,  21    N.   E.   Re|).  472).   Death,  etc.. 

93. 
Louisville.  N.  A.  &  C.  R.  Co.  t*.  (Iraliam  (124 

Ind.  89.  24  N.  E,   Rep.  ()f)8).    Death,  etc  , 

•  45.   35^'<    Employes,    Inj.   to,   8,   40;    Fel. 

Serv.,  92,  312,  314. 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Green  (120 

Ind.  3()7,  22  N.  E,  Rep,  327).  .-Vnimals.  194; 

Trial,  214. 
Louisville,  N.  A.  &  C.   R.  Co.  v.   Hall  (19 

Am.  &  Eng.  R.  Cas.  .S97.  93  Ind.  245),  Ani- 
mals, 354. 
Louisville,  N.  A.  &  C.   R.  Co.  ?■.  Hanmann 

(87  Ind,  422),  Fires,  i8.?. 
Louisville.   N.  A.  &  C.   R.  Co.  1:  Ilarrigan 

(19  Am.  &  Enn.  R.  Cas.  .V)8.  i>4  Ind    .'45). 

.Animals.  353, 
Louisville.  N.  .A.  &  C.  R.  Co,  ?•.  Ilarrinnton 

(19  Am.  &  Eur,  R.  Cas.  Ui(t.  y_>  Ind,  4S7). 

Animals.  .V)8;  PI..  180. 
Louisville.  N.  A.  &  C.  R.  Co.  r.  Hart  (119 

Ind.  273,  21  N.  E.  Rep.  7S3).  Fires.  (/).  124; 

Trial,  214. 
Louisville,   N.  A.   &  C,    R.   Co.  :■.    Head  (4 

Am.  &  Eng.  R.  Cas.  619,  80  Ind,  117),  Con- 

trili.  Neg.,  72:  Cross.,  Inj.  at.  iW).  202. 
Louisville.  N,  A.  &  C.  R.  Co.  j'.  Hendricks 

(128  Ind.  462.  28  N.   E.   Rep.  58),  Car,   ><i 

P,  17a  ';<)4;  Witn..  128. 
Louisville.  X.  A,  &  C.  R.  Co.  7:   Henly  (12 

.Am.   &    iMig,    R.    Cas,   301.  88    Ind,    5.?5), 

Evid..  204. 
Louisville.  N.  A.  &  C.  R.  Co.  j-.  Hixon  (101 

Ind.  337),  Animals,  328.  456;  Evid.,  101. 
Louisville,  N.  A.  &  C.   R.  Co.  j,   Hobbs  (3 

Ind.  .App.  44.S,  29  N    E,  Rep.  ij34).  Death. 

etc..  12O;  Employes.  Inj.  to.  298. 
Louisville.  X.  A,  &  C    R.  Co.  r.  Hughes  (2 

ind.  App.  M.  28  X,  E,  Rep.  158).  Animals. 

28.  180.  3^4;  Farm  Ooss..  i. 
Louisville.   X.  A    \-  C,   R.  Co.  7:  Hur.st  «>8 

Iml,  33n).  .Atiiuials,   108. 
Loui>\ille.    X.    .\.   iS:   C,    R.    Co.   ?'.  Johnson 

(44    111     Ai)|).    .s(>).    Car.    of    P..    244,    418; 

Cniup,  Xcg,,  2;  Cross.  Rys.,  82. 
I  .'luisville.    X,    ,\,   it   C.    R.    Co,   j',   Jidinson 
((17   hid,   .=;4(i),  .Animals,  293, 
Louisville.    X.   A.  it   C,    R,  Co,  v.  Jones  (28 

.\tii    &   Fug     K.  Cas.    170,    108   Ind.  s.SL  9 

N    F    Rep.  47()),  D.im,.  22:  Derailm,.  4.  6; 

Negl,.  81),  101:  Trial.  .^4;  Witn,.  128, 
Louisville.   X,  ,\,  &  C    R,  Co.  r,  Kious  (82 

Ind,  357 ».  .\nimals.  32().  353, 
Loui^villv.   X,   ,\,   &   C,   R,   Co.  f,   Kf'-.iiiing 

187  Ind,  351).  Fins.  125.  177, 
Louisvill".  X.  .\,  &  C    R.  Co,  7',  Lockridgc 

(22  Am    &  Eng    R    Cis   640,  o3  I"<1    i')i). 

Contrib,   Xec  ,  .i^r    Fires.    IQI, 
Louisville.  \    A    &  C.  R,  Co,  T'.  Lucas  ni9 

Ind.  58.^  21   N.  E.   Rep.  968),  Car.  of  P.. 
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J^fy.  NcrI.,  49.  86;  Stat.  &  D.,  76,  113.  149; 

Witn..  7,^. 
Louisville,  N.  A.  &  C.  R.  Co.  v.  McAfee  (30 

Iii.l.  -J9')    VV'atcrs  &  W..  26. 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Malott,  57 

.\ni.  &  litiK.  R.  Cas.  J78,  135  Ind.  113,  34 

N.  11.   Ktp.  7oy),  Idiii.  Uoir..,  .^03,  6O0. 
Luuisvillf,   N.  A.  &  C.   R.  Co.  v.  Meadows 

(H7  Ind.  441),  Animals,  446. 
Louisville.  N.  A.  &  C.  R.  Co.  V.  Miller  (Ind.) 

5«  Am.  &  Knu.  R.  Cas.  .^04,  ,17  N.  Iv  Rep. 

^4^).  .\|)l>..  i-'.S:  Car.  of  I'.,  57();  Dam.,  2J, 

Derailni.,  4;   livid.,  74,  Hj;  VVitn.,  4<).  iiy. 
Louisville,  N.  A.  &  C.  R.  Co.  z\  Moore  (lo(j 

Ind.  Ooo,  5   N.    !•;.    Rep.  413),   Em.    Doni., 


JiO. 
Louisville.  N.  A. 
Ind.  .\pp.  I  U). 


&  C.  R.  Co.  7'.  Nicholai  (4 

-    ,.  30  N.   Iv    Rep.  4-'4).   BaKK'.. 

3,  lo.?;  C.ir.  of  M.,  ^5;  Car.  of  1'.,  x\5'.  Lini. 

of   I.ial).,   _',   J7,   31.  43:   Tickets   &   F..    i, 

15,  17;  Words  &   I'll.,  7. 
Louisville,  X.  A.  &  C.   R.  Co.  v.  Nicholson 

(Oo  Ind.    15S),  .Appear.,  4. 
Louisville,    X.    A.   &   C.    R.   Co.  v.    Nitsclie 

(45  .\m.  &  I'.un.  R.  Cas.  53J,  i.i()  Ind.  jjy, 

J()  N.   !■:.   Rep.  SI).   Fires,  (kj.  Wi.  yf),  ijS. 
Louisville,  X.  A.  &  C.  R.  Co.  7'.  Ohio  ValKv 

I.   &   C.    Co.   (57   I'ed.    Rep.   4-'),    Flq..    i.f. 

(iuar.,  10. 
Louisville,   N.   A.  &  C.   R.   Co.  ?■.   (Overman 

(««  Ind.  115),  Animals,  .35-';  HI.,  i.^O. 
Louisville,  N.  A.  &  C.   R.  Co.  V.  Parks  (97 

Ind.  307),   I-'ires,    180,   183. 
Louisville,   N.  A.  &  C.  R.  Co.  v.  Peck  (99 

Ind.  68),  Animals,  368.  4J3. 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Pedigo  (27 

Am.  &  iMig.   R.  Cas.  310,  108  Ind.  481,  8 

N.   E.   Rep.  627),  App.,   125;   Bridges,  51; 

Car.  of  P.,  i.?9,  151;  Evid.,  31. 
Louisville.  N.  A.  &  C.  R.  Co.  j-.  Phillips  (31 

Am.  &  ICng.  R.  Cas.  432.  112  Ind.  59,  13  N. 

E.    Rep.    132,    II    West.    Rej).    1 19),   Cross., 

Inj.  al,  10;  Licensees,  Inj.  to,  6;  Sis.  &  H., 

371. 
Louisville,  N.  A.  &  C.  R.  Co.  t'.  Porter  (20 

Am.  &  ICng.  R.  Cas  446,  97  Ind.  267),  Ani- 
mals, 162;  Cat.-Gds.,  15. 
Louisville.  N.  A.  &  C.  R.  Co.  1:  Power  O19 

Ind.  2()ij,  21    N.    E.   Rep.  751),   Fvstop.,   14; 

I-'ences,  99. 
Louisxille.  N.  A.  &  C.  R.  Co.  7'.  Quade  (u) 

Am.  &  Eng.  R.  Cas.  595,  91  Ind.  295),  Ani- 
mals, 352.  476. 
Lwuisville,  N.  A.  &  C.  R.  Co.  7'.  Quail.'  (101 

Ind.  ,^04),  AniiDals,  301. 
Lf)uisville,  X.  A.  &  C    R    Co.  7'.  Red  (47  111. 

App.  W)2),  Children,   Inj.  to,  21. 
Louisville.    X.   A.   &   C.    R.  Co.  7'.    Reynolds 

118   Ind.    170,   20   .\.    E.    Rep.   711),   .Af'ys, 

12. 
Louisville,  X.  A.  &  C.  R.  Co.  7'.  Richardson 

(66   fnd.   43),   Evid.,  75;    Fires.  367:   Negl., 

66;  Witn.,  ,^7. 
Louisville,  X.  A.  &  C.  R.  C< 


Louisville.   N.  A.  &  C.   R.  Co.  v.  Schmidt 

(106  Ind.  73,  5  N.  E.  Rep.  684;  further  ai>- 

peal   126  Ind.  290),  ('ontrih.   Neg.,  53. 
Louisville,   N.   A.   &  C.    R.  Co.   7-.   Sciimidt 

(i2f)  Ind.  290,  25  N.  E.  Rep.  149.  26  N.  E. 

Rep.  45;  former  appeal  106  Ind.  73,  5  N.  E. 

Rep.  684),   l'"ly.  Switch,  4. 
Louisville,   X.   A.  Ik  C.    R.  Co.   7-.   Schmidt 

(55  Am.  &  Eng.  R.  Cas.  128,   1.14  Ind.   16. 

X^    X.    I"..    Rep.    774),    Cr(»ss.,    Inj.   al,    16; 

Xegl.,  35;  Trial.  217. 
Louisville,  X.  A.  &  C.  R.  Co.  1:  Shanklin  (19 

Am.    &    Eng.    R,    C.is.   552,  i).\    Ind.   jij7). 

Animals,  351;  I'ences,  56,  ()3. 
Louisville,   X.  A.  &  C.    R.  Co.   7'.  Shanklin 

(19  Am.  &  I-'.ng.   R.  Cas.  555,  98  Ind.  373), 

Aband.,  6;   I'ences,  63. 
Louisville.   X.  .A.  &  C.   R.    Co.    7'.    Shanks 

(19  Am.  &  Eng.   R.  Ca.s.  28,  94  Ind.  ^(fiO, 

Crmtril).  Xeg.,  jj:  Dam.,   10. 
Louisville,    X.   A.  &  C.    R.    Co.     7'.     Shanks 

(132   Ind.   .V)5,  31    X.    !■'.   Rep.    11 11),  Chil- 
dren, Inj.  l<),  1 14. 
Louisville,    X.   A.  Si  C.   R.  Co.  t.  Shires  (19 

Am.    &    I'jig.    R.    Cas.   .?87,    108    III,   (.17), 

Com|).    Xeg..    16:    ICvid.,    234;    Trial,    172; 

Witn.,  165.  180,  192. 
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7'.     Smith 
18),   Ani- 
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Smith  (13 
Ind     I  I9>. 

7'.     Smith 
6  L.  R.  A. 


Rush  (127 

Ind.  545.  26  N.  E.  Rep.  1010),  Death,  etc., 

235,  404. 
Louisville,    N.   A.   &  C.   R.   Co.  7'.  Saiidford 

(117  Ind.  265,  19  X.  E.  Rep.  770),  Contrih. 

Xeg..  7j:  Employes,  Inj.  to,  2.^6,  261,  543. 
l.onisville.  X.  A.  &  C.  R.  Co.  7:  Schick  (94  Stat.  &  D..  43. 


Louisville,    X.    A.   & 

19  Am.  &  I'liig.  R. 

Animals,  ^7,^. 
Louisville,    X.   A.   &   C.    R. 

(58  Ind.  575,    19  Am.    Ry. 

mals,  7^;  Contrih.  Xeg.,  7j: 
Louisville.  X.  A.  &  C.   R.  C<i 

Am     &    ICng.    R.    Cas.   608, 

Cross.,  Sts.  &  11.,  56. 
Louisville,    N.   A.   &   C.    R.    Co. 

(121  Ind.  .153,  22  N.  K.  Rep.  775 

320),  Med.  Serv.,  6,  15. 
Louisville,  X.  A.  &  C.  R.  Co.  7'.  Snyder  (,^7 

Am.  &  Eng.  R.  Cas.  m7,   117  Ind.  4vs.  20 

X.  E.  Rep.  284,  3  L.  R.  A.  4.UX  Briclges, 

.^2■.  Car.  of  P.,  137,  142,  171,  .150,  457,  594: 

Dam.,  22:  Evid.,  144;  Witn.,  173. 
Louisville.  N.  A.  &  C.  R.  Co.  v.  Soltweddlc 

(.?6  .\m.  &  Eng.  R.  Cas.  577,  116  Ind.  257, 

19  X.  E.  Rep.  iii>,  Em.  Dom.,  1017. 
Louisville,   X.  A.  &  C.  R.  Co.  7-.  Spain  (61 

Ind.  460),  Animals,  127,  168,  .«2i. 
Louisville,   N.  A.   &  C.   R.  Co.  7>.   Speiin  (ll 

Am,   &    Eng.   R.   Cas.  60,    87    Ind,    3JJ), 

Fires,   183, 
Louisville,    N.   A.   &   C.    R.   Co.   7'.   Staii!;er 

(Ind.    App.)  (■iJ   N.    E.   Rep,    209),    Fnglit. 

Teams,  i,  2. 
Louisville,   X.   A.  &  C.    R.  Co.  7',   Stat.    (122 

Ind,  443,  24  X.  E.  Rep.  330),   Drains,  7. 
Louisville,    X.    A.    &    C.    R.    Co.    ?•.    Stevens 

(87  Ind.  198),  Fires,  247. 
Louisville,    N,   A.   &   C.    R.   Co.   7'    Stomiiiel 

(126  Ind.  35,  25  N.  E.  Rep.  W)3).  Animals, 

214;    Contril).    Neg.,    104;    Cross..    Inj,    at, 

194,  231,  264.  356:  Negl.,  70,  88. 
Louisville,   X.  A.  Si  C.   R.  Co.  7'.  Stover  (37 

Ind.  559,  18  .Am.  Ry.  Rej).  3(>8),  .Appe.ir.,  4, 


X  A,  &  C.  R,  C  ..  ;■  Sunnier  (24 
Am.  &  Eng.  R.  Cas,  641,  nW)  Ind,  55,  5  ,\, 
P.,  Rep.  404),  Animals,  88;  ("ontr..  59; 
Em.    Dom.,    219;    Estop,,    30:    I-'ences,   if); 
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Louisville.  N.  O.  &  T.  R.  Co.  v.  Douglass 

(6q  Miss.  723,  II  So.  Rep.  9.13),  Agency,  76, 

Ko.  91- 
Louisville.  N.  O.  &  T.  R.  Co.  t'.  Durfrec  (69 

Miss.  439,   13  So.    Rep.  697),   Sts.   &   H.. 

408. 
Louisville,  N.  O.  &  T.  R.  Co.  v.  French  (69 

Miss.  \2\,  ij  So.  Rep.  3.)K),  Cross.,  Inj.  at, 

113;  Sts.  &  H..  .iJf),  .186. 
Louisville.  N.  f).  &  T.  R.  Co.  v.  Hirscli  (jfi 

Am.  &  Rng.  R.  Cas.  J91.  fip  Miss,  i^),  13 

S').  Rep.  J44).  Children,  Inj.  to,  137;  Sial. 

&  D..  73.  75. 
Louisville,  N.  ().  &  T.   R.  Co.  v.  Kennedv 

(go  Tenn.  18s,  16  S.  VV.  Rep.  113),  Set-off, 

6. 
Louisville.  N.  O.  &  T.   R.  Co.  v.  Mask  (64 

Miss.  7.?8,  2  So.  Rep.  360),  Car.  of  \\,  J30, 

fiaj;  Trial,  jy. 
Louisville.  N.  O.  &  T.  R.  Co.  v.  Natchez,  I. 

6  C.  R.  Co.  (43  Am.  &  V.nv..  R  Cas.  54, 
67  Miss.  3(J9.  7  So.  Rep.  350).  Car.  of  M.. 
746;  Fires,  J79,  280. 

Louisville,  X.  O.  &  T.  R.  Co.  v.  Patterson 
((19  .Mi^s.  421.  13  So.  Rep.  697).  Car.  of  P., 
224,  3o<>:  t'oiKhut.,  II. 

Louisville,  N.  ().  &  T.  R.  Co.  v.  Petty  (41 
Am.   &    Fn^.    R.   Cas.   444.  O7    Mi^s.   25.S. 

7  So.  Rep.  3Si),  Fel.  Serv.,  i,  24,  1,14,  149, 
J(»,  448. 

Louisville.  N.  O.  &  T.   R.  Co.  v.   Ryan  ((^ 

Miss.   399.   8   So.    Rep.    17,}),    Em.    Dom„ 

603.  624,  1055. 
Louisville.  N.  O.  &  T.  R.  Co.  v.  Smith  (67 

Miss.    15,  7   So.    Rep.    212),   Animals,   51, 

513. 
Louisville,  N.  O.  &  T.   R.  Co.  v.  State  (39 

Am.  &  Enjf.   R.  Cas.  399,  66  Miss.  662,  6 

So.  Rep.  203;  affirmed  in  41  Am.  &  Eng. 

R.  Cas.  36.  i.«  U.  S.  5»7.  10  Sup.  Ct.  Rep. 

148),  Col.  Pers.,  3;  Commerce,  i. 
Lo'iisvill".  N.  O.  &  T.  R.  Co.  v.  Suddoth  (70 

Miss.  265,  12  So.  Rep.  205>.  Animals.  367. 
Louisville.  N.   O.  &  T.   R.  Co.  v.  Tate  (70 

Miss.  348.  12  So.  Rep.  ^i^T^).  Animals,  577. 
Louisville.  N.  O.  &  T.  R.  C...  v.  Taylor  (68 

Miss.  361.  8  So.  Rep   675).  Tax..  206. 
Louisville,  N.  O.  &  T.  R.  Co.  v.  Thompson 

(30   .\m.    Ik    Fng.    R.    Cas.   541,   64    Miss. 

S84,  I  So.  Rep.  840).  Car.  of  P.,  280;  Stat. 

&  I).,  145 
Louisville,  N.  O.  &  T.  R.  Co.  v.  Van  Eaton 

(.Miss.)  (II  So.  Rep.   in).  Animals,  45s. 
Louisville,  N.  O.  &  T.   R.  Co.  v.  Williams 

((*i  Miss.  631,  12  So.  Rep.  957),  Children, 

Inj.  to,  35,  38. 
Louisville  S.   V.   &  T.   Co.  v.   Louisville  & 

N.  R.  Co.  (Ky.)  (48  Am.  &  Euk-  R.  Cas. 

I.  17  S.  W.  Rep.  567),  Death,  etc.,  8,  20. 
Loi'isville,  St.  L.  &  T.  R.  Co.  v.  Barrett  (47 

Am.  &  V.WiT.  R.  Cas.  i()9,  91  Ky.  487,  16  S. 

W.   Rep.  278),   Em.   Doni.,  453,  506.  6<ji. 
Louisville,  St.   L.  &  T.    R.  Co.  v.  Hess  (30 

Am.  &   ['JiK.   R.  Cas.  202,  02  Ky.  407,   17 

S.  W.  Rep  870).  Fstop..  22\  Sts.  ft  II..  Ji8. 
Louisville.   nT  O.   &  T.   R.   Co.  v.   Day  (67       Louisville.  St.  L.  &  T,  R.  Co,  r.  Neafus  (93 


(i  Ind.  App.  131,  27  N.  E.  Rep.  302),  Ani- 
mals, 179;  New  Tr.,  25. 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Thompson 

(62  Ind  87),  Proc,  14. 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Thompson 

(27  Am.  &  Eng.  R.  Cas.  88.  .329.  107  Ind. 

442.  8  N.  E.  Rep.  18.  9  N.  E.  Rep.  357.  57 

.•\m.  Rep.  120),  App.,  35:  Uridses,  .54:  Car. 

of  P..  19,  20,  s8i :  Death,  etc.,   140;   Evid., 

I  If),  125.  280;  Passes,  18;  Tickets  &  F..  59: 

Witn..  17. 
l.nuisvitle,  N.  A    &  C.  R.  Co.  V.  White  (20 

.\m     &    Enj?.    R.   Cas,   449,  9;    .iid.   257), 

I'eiu-es,  4V 
I...uisville,  N.  A.  &  C.  R.  Co.  V.  Whitesell 

(()8  Ind.  21)7),  Animals,  281:  Trial,  217. 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Wilkerson 

(S3  iii'l,   153),  Animals,  329. 
L.,Misville.  N    A.  &  C.   R.  Co.  V.  Wolfe  (47 

.•\i!i.  &  Eng.  R.  Cas.  630,  128  Ind.  347,  27 

N.  E.  Rep.  606),  Dam.,  30;  Eject.  Pass.,  4.3, 

62. 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Wood  (113 

Ind.  .S44,  12  West.  Rep,  \\\.  14  N.  E.  Rep. 

57-'.   16  N.    E    Rep.   ii;7).  Car.  of  P.    248, 

5()o;  Conduct.,  11:  I'vid..  74;  New  Tr..  .?o; 

Willi.,  i(K),  164,  i(>8,  17V  191. 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Wright  (.l8 

.\ni.  &  Eng.   R.  Cas.  41,  115  Ind,  378,   13 

West.  Rep.  798,  16  N.  E.  Rep.   145,  17  N. 

E.    Rep.   584),    Employes,    Inj.    to.    12,   59. 

188;  Evid.,  56.  60.,  ()7;  Witn..  168. 
Louisville,  N.  A.  &  C.  R.  Co,  v.  Worley  (107 

Ind.  .320,  7  N.  E.  Rep.  215),  Trial,  21)4. 
Louisville,  N.  A.  &  C.   R.  Co.  x<.  Wunder- 

lich  (10  Am.  &  Eng.  R.  Cas.  410,  81   Ind. 

105),  Em,  Doin.,  i>oi,  902,  926. 
Louisville,  N.  A.  &  C.   R.  Co.  v.  Zink  (8.S 

Ind.  219),  Animals,  95,   126. 
Louisville.   N.  A.  &  C.   R.  Co.  v.  Zink  (9a 

Ind.  40(j).  Animals,  615. 
Louisville,  N.  A.  &  C.   R.  Co.  v.  Zink  (95 

Ind.  345),  Animals,  460. 
Louisville,  N.  A.  &  i:t.  L.  A.  L.  R.  Co.  v. 

Dry  den   (39    Ind.    393,    10  Am.    Ry.    Rep. 

350),  Em.   Doin..  5.)6. 
Louisville.  N.  A.  &  St.  L.  A.  L.  R.  Co.  v. 

Duvall  (40  Ind.  246),  Trcsp.,  5. 
Louisville,  N.  O.  &  T.  R.  Co.  v.  Bigger  (3S 

.\m.  &  Eng.  R.  Cas.  y;,^,  66  Miss.  319,  6 

So.  Rep.  234),  Car.  of  L.  S.,  24,  26. 
Lniiisville,  N.  ().  &  T.  R.  Co.  v.  BIythe  (69 

Miss.  939.   II   So.   Rep.   Ill),  Consol..  40; 

Em.  Dom.,  195. 
Louisville,     N.    O.   &  T.   R.   Co.  v.   Caster 

(Miss.)    (5    So.    Rep.    388),    Animals,   211, 

MS- 
Louisville,  N.  O.  &  T.  R,  Co.  j'.  Cooper  (68 

Miss.  3()8,  8  So.  Rep.  747),  Tresp.,  Inj.  to, 

101. 
Louisville,  N.  (1.  &  T.  R.  Co.  v.  Comoy  (63 

.Miss.  562),  ICmployes.  Inj.  to,  554;  Evid., 

141 :  Fel.  Serv.,  129,  202. 
Louisville,  N.  O.  ::  T.  R.  Co.  v.  Crayton  (69 

.Miss.    152,    12  So.    Rep.   271),    Evid.,   244; 
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94 
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iss,    227,    7   So.    Rep.    349),    Estop.,    28; 


Ky.   51,   18  S.   W.    Rep.    1030),    Dam.,   54; 
Evid..  184;  PI,.  31.  Q7- 
Louisville,  N.  O.  &  T.  R.  Co.  v.  Dickson  (63       Louisville  Southern   R.  Co.  v.   Minoguc  (90 


sp..  9 


Miss.  380),  Em.  Dom.,  493,  657. 


Ky.  ^(*).  14  S.  W.   Rep.  357).  Car    of  P., 
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143,  643;  Collis.,  j;  Dam.,  43;  Negl.,  68; 

New  Tr..  30. 
LuundunslaKiT  v.  Bcntun  (4  Phila.  (Pa.)  38a. 

3  Grant's  Cas,  384),  Exec,  10,  23. 
Lounsbury  v.  Iowa,  M.  81  N.  P.  R.  Co.  (49 

Iowa  JS5),  Lifiis,  ^3. 
Lniip  J'.  California  .Southern  R.  Co.  (11  Am. 

&   EnK.    R.  Cas.  589.  <>J  Cal.  97).  PI.   19- 
Love  7'.  Philadelphia  &  R.  R.  Co.  (19  Phila. 

(Pa.)  J04),  Coupons,  lA  17. 
LovcKrove  t'.  London,  B.  &  S.  C.  R.  Co.  (16 

C.   H.  N.  S.  66q,  10  Jur.  N.  S.  879.  3.3  L. 

J.  C.  P.  .1J9.  li  W.  R.  988.  10  L.  T.  718), 

Fi'l.  Serv.,  4^(1. 
Lovejoy  v.  Atchison.  T.  &  S.  F.  R.  Co.  (53 

Mo.  App.  .^f)),  Crim.  L..  2. 
Lovejoy  i'.  Boston  &  L.  R.  Corp.  (125  Mass. 

79).   Fniployes,   Inj.  to,  Jio. 
Lovejoy  v.    Middlesex    R.    Co.    (128   Mass 

480),  Superint.,   1. 
Liivekss  V.   Manhattan  R.  Co.  (25  J.  &  S. 

3.  5  N.  V.  Supp.  185.  24  N.  Y.  S.  R.  177). 

Witn.,  154. 
Lovell  7:  !)e  Bardelal)en  C.  &  I.  Co.  (90  Ala. 

J.I,  7  So.  Rep.  756),  Children,  Inj.  to,  70; 

Death,  etc.  u;  PI.,  i. 
Lovell  V.  London.  C.  &  D,  R.  Co.  (45  L.  J. 

g.   B.  47(..  M  L.  T.   127.  24  VV.  R.  394.  6 

Ry.  &  C.  T.  fas.  Ixix,  3  Ry.  &  C.  T.  Ca.s. 

xx).  BagK..  SO. 
Lovett  f.   S.iUni  8i  S.   D.   R.   Co.  (9  Allen 

(Mas-  )  537).  Children,  Inj.  to,  53,  87,  123, 

143.  P1-.  33 
Lo>  itt  V.  Wellington  &  W.  R.  Co.  (26  Kan. 

297).  App..  133. 
Low  7'.  C.ilifornia  Pac.  R.  Co.  (52  Cal.  53, 

21  Am.  Ry.  Rep.  199),  Cent.  Pac.  R.  Co., 

6. 
L<jw  :•.  Concord  R.  Co.  (25  Am.  &  Eng.  R. 

Cas.   iw.  63  N.  II.  557.  3  Atl.  Rep.  739), 

Km.   Dom..  451.  466,  927. 
Low  V.  Connecticut  &  P.  R.  R.  Co.  (45  N. 

H.  370),   Evid.,  8,  203;  Witn.,  no. 
Low  f.  Connecticut  &  P.  R.  R.  Co.  (46  N. 

H.    284).   Charters,    1;    Contr.,   67;    Evid., 

214;  HeorR.,  15. 
Low  7'.  Galena  &  C.  U.  R.  Co.  (18  111.  324). 
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FiiR.  R.  C.is.  301),  (/I  Cal.  lot,  4  Pitc.  Rep. 

ii()3),  F.ject.  Pass..  70;  Tickets  &  F.,  90. 
Lundy  7-.  Second  Ave.   R    Co.  (i    Misc.   too, 
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Lutz  V.  Atlantic  &  P.  R.  Co.  (N.  Mex.)  (S3 
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(39  Mo.  App.  194),  .Attach.,  62. 
Melville  V.  Baltimore  &  P.  R.  Co.  (2  Markey 

(D.  C.)  03),  PI.,  7- 
Melville  v.  Missouri  River,  I't.   S.  &.  d    R 

Co.  (48  Fed.  Rep.  820),  Employes,  Inj.  to, 

184;   Fel.  Serv.,  132,   15^  .V>X. 
Melville  V.  Missouri  River,   Ft.  S.  &  G.  R. 

Co.   (4  .\IcCrary  (U.   S.)   194),    Employes, 

Inj.  to,  293;  Fel.  Serv.,  141,  153. 
Melvin  v.  Iloitt  (52  N.   II.  61,  2  Am.   Ry 

Rep.    195),   Location,   etc.,    18;   Subscr.,    i. 
Melvin  V.   Lisenby  (72   111.   63),    Mun.    Aid, 

126,  308. 
Melvin  v.  St.  Louis  &  S.  F.  R.  Co.  (89  Mo. 

loC>,  I  S.  W.  Rep.  28(j),  Fires,  186;  PI.,  89. 
Mel/er  v.  Peninsular  Car  Co.  (7(1  Mich.  94, 

42  N.  W.   Rep.  1078),  Contril).   Neg.,  123; 

Employes,  Inj.  to,  20(1;  Witn.,  99. 
Membery  v.  Great  Western  R.  Co.  (14  App. 

Cas.  179),  Employes,  Inj.  to.  195. 
Memphis  v.  Union  &  P.  Bank  (91  Teiin.  546, 

ly  S.  W.  Rep.  758),  Ta.\..   140.   145.  I77. 
Memi)his  &  C.  R.  Co.  v.  Alabama  (13  Auk 

6  Eng.  R.  Cas.  172,  107  U.  S.  581,  2  Sup. 
Ct.  Rep   432),  Rem.  of  C,  34. 

Memphis  &  C.  R.  Co.  v.  Askew  (90  Ala.  5. 

7  So.    Rep.   823),    Employes,    Inj.    to,   95, 
561 ;  Evid.,  .?6,  244. 

Memphis  &  C.  R.  Co.  v.  Benson  (31  Am.  & 

Eng.  R.  Cas.  i  u,  85  Tenn.  6_'7,  4  Am.  St. 

Rep.  77C),  4  S.  W.  Rep.  5),  Car.  of  P.,  73; 

Eject.  Pass..  18,  sf);  Evid..  151. 
Memphis  &  C.  R.  Cf).  v.  Bibb  (37  Ala.  699. 

I  Ala.  Sel.  Cas.  fMo),  Animals.  574. 
Memphis  &  C.  R.  Co.  v.  Birmingham.  S.  & 

T.  R.  R.  Co.  (57  Am.  &  Eng.  R.  Cas.  639. 

96  Ala.  571,  II  So.  Rep.  642),  Cross.  Rys., 

(>.  7,  22. 
Memphis  &  C.  R.  Co.  v.  Blakency  (43  Miss. 

218),  Animals,  30,  250. 
Memphis  &  C.  R.  C(..  v.  Copeland  (61  .Ma. 

V6).  Contrib.  Neg.,  4.  6;  Dcatli,  etc..  189; 

Stat.  Si  D..  6.3. 
Memphis  &  C.  R.  Co.  Z'.  Chastine  (54  Miss. 

50.3).  Eject.  Pass.,  5;   Evid.,   170. 
Memphis    &    C.   R.   Co.  7.:  Dean   (5  Sneed 

(Tenn.)  191).  Animals,  62. 
Memphis  &  C.   R.  Co.  v.  Gaines  (3  Tenn. 

Ch.  478),  Tax.,  282. 
Memphiij  &  C.    R.   Co.  v.  Games   (3  Tenn. 

Ch.  604),  Tax.,  46,  175- 
Memphis  &  C.   R.  Co.  v.  Gaines  (97  U.   S. 

697),  Tax.,  46,  148,  151. 
Memphis  &  C.  R.  Co.  v.  Graham  (53  .\m.  & 

Eng.  R.  Cas.  396,  94  Ala.  545,  10  So.  Rep. 

283).  Employes.  Inj.  to.  23,  330,  409.  4i8, 

424:    Evid.,   79,   185. 
Memphis  &  C.  R.  Co.  v.  Grayson  (43  Am. 

&   Eng.    R.   Cas.  681,  88  Ala.    572.   7   So. 

Rep.  122),  Estop..  20;  Judgm.,  25;  Leases, 

26. 
Memphis  &  C.   R.   Co.   v.  Green   (52   Miss. 

779).  Car.  of  P..  638.  641. 
Memphis  &  C.  R.  Co.  v.  Greer  (38  Am.  & 

Eng.  R.  Cas.  248,  87  Tenn.  6t)8,   11   S.  W. 

Rep.  931).   Agency.   31;   Conduct.,  9;    In- 

iunc,  41. 
Memphis  &  C.  R.  Co.  v.  Hembree  (35  Am. 

&  Eng.   R.  Cas.   128,  84  Ala.    182.  4  So. 

Rep.  392),  Animals,  408,  589;  Jurisd.,  8. 
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Ajits.,  II. 
NciKlil><>rs  (51  Miss. 

Orr  (4.5  Miss.  J-y), 

T'.    I'ayiic  (J7   Miss. 


Pillow  (y  Heisk. 
Lim.  itl  Ac,  Co; 


Mi-'mpliis  &  C.  R.  Co.  T'.  Ilolloway  (9  Baxt. 

(TiMin.)  iSH).  Car.  of  M.,  4H8,  ()54. 
Mt'iiipliis  iV  C.  K.  Co.  I'.  JoIjc  (.(jy  Miss.  45^, 

10  So.  liv\>.  i>'j),  Coiilrib.  Ncg.,  jO;  Cross., 

Iiij.  at    .'Ji. 
Memphis   iSi   C.    K.   Co.  v.  Joiios   (j    Head 

(iiiiii.)  517),  Uailiii.,  J. 
Miiiipliis  (V  C.  R.  Co.  V.  Lyon  (bj  Ala.  71), 

.\ii,iiial>,  71,  ;v.  40J,  545. 
.Mriii])liis   iS:   C.    \i    Co.  V.   Maples  (6j  Ala. 

(loi ).   I'lviil.,   iy4;  Stat. 
Mi'iii|)lii>  iSi  I'.  K.  Co 

41J),  Dii'.ls,  .|i. 
Mt.•nl|llli^  i^  C  K.  C"i 

l'\lUl-..     I.(. 

Mi'iiipliis   \-  C.    U.  Co.  T'. 

7(H)).  I'iiii.  Ddiii.,  4i_'. 
Miinpliis  it  C.    K.  Co.  t'. 

(ri'iiii.)  J48).   I'lviil..  lys; 

Trial.  hS,S. 
Mcmpliis  &  C.  R.  Co.  :■.   Kccvcs  (10  Wall. 

(U.  S.)  176),  Car.  of  M..  21;  Words  &  Ph.. 

;• 

Memphis  &  C.    R.  Co.  v.  Scott  (87  'leiin. 

4y4,  II  S.  W.  Rep.  .517).  Animals.  Oi.  05. 
Memphis  &  C.  R.  Co.  v.  SeruKKs  (50  Miss. 

J«4),    .\jj[eiicy,    107;   .Xrb.,    J,   8,   .)i;    Spec. 

Perf.,  Ji. 
Memphis  &  C.   R.  Co.  v.   Smith  (9  Heisk. 

(Tenii.)  8(10,  JO  Am.   Ry.   Rep.  8O1),  Ani- 
mals. ()i.  09.  J57. 
Memphis  &  C.  R.  Co.  v.  Stockard  (ti  Heisk. 

(Teiin.)  5&8).  Car.  of  M..  564. 
Meinpiiis  &  C.  R.  Co.  v.  Teni...,;;v'o  (101  U. 

S.  337),  Stat.,  13. 
Memphis  &  C.  R.  Co.  v.  Thomas  (51  Miss, 

637).   Employes.   Inj.  to.  3O3. ;   Pel.   Serv., 

I.  15.  136,  153- 
Memphis  &  C.  R.  Co,  v.  United  States  (108 

U.  S.  228.  2  Sup.  Ct.  Rep.  482).  Rev.,  7. 
Memphis  &  C.  R.  Co.  v.  Whittield  (44  Miss. 

466).   Car.  of   P..  229.   238.  240,   581.  617: 

Contrib.  Neg..  4;  Dam..  J7,  28,  30;  Negl.. 

76;  New  Tr.,  29;  Stat.  &  D.,  77. 
Memphis  &  C.  R.  Co.  v.  Whorley  (74  Ala. 

264).  Agency.  1 15;  Attach.,  56. 
Memphis  &  C.  R.  Co.  v.  Womack  (37  Am.  & 

Eng.  R.  Cas.  308.  84  Ala.  149.  4  So.  Rep. 

618).    Evid.,   54,   174.  241;  Tresp.,   Inj.  to, 

58.  96. 
Memphis  &  C.  R.  Co.  v.  Woods  (44  Am.  & 

Eng.  R.  Cas.  257.  88  Ala.  630,  7  So.  Rep. 

108).  Corp..  12;  Stockh.,   113. 
Memphis  &  L.  R.  R.  Co.  v.  Berry  (41  Ark. 

436).  Tax..  140,  154. 
Memphis  &  L.  R.  R.  Co.  v.  Carlley  (39  Ark. 

246).  Animals.  595. 
Memphis  &  L.  R.  R.  Co.  7'.  Dow  (120  U.  S. 

287,  7  Sup.  Ct.  Rep.  482;  affirming  19  Fed. 

Rep.  388).  Bonds.  2,  24;  Mort..  139;  Sub- 

rog..  3- 
Memphis    &    L.    R.    R.   Co.  v.   Dow  (22 

Blatchf.  (U.  S.)  48).  Rcorg..  i. 
Memphis  &  L.  R.  R.  Co.  v.  Freed  (9  Am.  & 

Eng.  R.  Cas.  212.  38  Ark.  614).  Car.  of  M.. 

493.  495- 
Memphis  &  L.  R.  R.  Co.  t'.  Horsfall  (^f".   irk. 

651).  Animals.   10. 
Memphis  &  L.  R.  R.  Co.  v.  Jone;  (38  Ark. 

87).  Animals.  .';i4. 
Memphis  &  L.  R.  R.  Co.  7'.  Kerr  (40  Am. 

&  Eng.  R.  Cas.  171,  52  Ark.  162.  5  L.  R. 


A.  429,  12  S.  VV.  Rep.  329),  Animals,  49, 

02.  450. 
Memphis  &  L.  R.  R.  Co.  v.  Nolan  (14  Fed. 

Rep.  532),  Commerce,   12. 
Memphis  ik  L.  R.  R.  Co.  v.  Railroad  Com'rs 

(112  U.  S.  609.  s  Sup.  Ct.  Rep.  299),  Tax., 

157. 
Memphis  &  L.    R.    R.  Co.  v.   Salinger  (40 

Ark.  528).  Car.  of  P.,  474. 
Memphis  ik  L.  R.  R.  Co.  1'.  Sanders  (19  Am. 

&  Eng.  R.  Cas.  497,  4 }  ,\rk.  225),  Animals. 

<)2.  S.W- 
Memphis  &  L.   R.    R.  Co.  ?'.   Shoecraft  (S3 

.\rk.  t)(),  13  S.  W.   Rep.  422).  .\iiiiiials,  493. 
Memphis  it  L.   R.   R.  Co.  f.  Southern   Iv.xp. 

Co.  (J3  Am.  it  luig.  R.  Cas.  545.  117  U.  S. 

I,    (1    .Sup.     Ct.     Kt'i).     542;     reversing    2 

McCrary  (U.    S.)   57".  8    Fed.    Rep.   799), 

I'^xp.   Cos..  (>. 
Memphis  &  L.   R.   R.  Co.  v.  Stale  (12  Am. 

&   Kng.    R.   Cas.   3jj,  37  Ark.  1)32),  Stale 

Aid.  13. 
Memi)his  &  L.  R.   R.  Co.  t'.  State  (13  Am. 

&  Eiig.  R.  Cas.  423.  9  Lea  (Tenn.)  218,  42 

Am.  Rep.  ()73),  Ta.x.,  398. 
Memphis  &  L.  R.  R.  (Jo.  z:  Stringfellow  (21 

Am.  &  Eng.  R.  Cas.  374,  44  Ark.  .322.  51 

Am.   Rep.  598),  Car.  of  P.,  411,  64O;  Ro- 

ceiv..   180. 
Memphis    &    L.     R.    R.   Co.   v.   Walker  (2 

Head  ('lemi.)  4()7).  Dam.,  61;  Set-olT.  I. 
Memphis  &  (J.   R.  Co.  i\   Hicks  (s  Sneed 

(Tenn.)  427).  Bridges,  83.  86. 
Mempliis  &  O.  R.  Co.  v.  Tugwell  (i  Coldw. 

(Tenn.)  91),  Witn.,  14.  18. 
Memphis   &  ().    R.    Packet   Co.  v.   McCool 

(8  Am.  &  ICng.   R.  Cas.  390,  83  Ind.  392, 

43  Am.  Rep.  71),  Car.  of  P.,  588;  Witn., 

40. 
Memphis  &  St.  L.  R.  Co.  v.  Loftin  (13  Am. 

&  Eng.  R.  Cas.  377,  105  U.  S.  258),  Tax., 

ISI.  164. 
Memphis  &  V.   R.  Co.  v.  Cocke  (64  Miss. 

713.  2  So.  Rep.  495).  Evid..  206,  207. 
Memphis  Branch  R.  Co.  v.  Sullivan  (57  Ga. 

240),  Charters,  3(1;  Subscr.,  i()0,   177. 
Mempliis.  C.  &  L.  R.  Co.  v.  Wilcox  (48  Pa. 

St.  161),  Constr.  Rys.,  44,  58. 
Memphis    City    R.   Co.  z'.    Logue   (13   Lea 

(Tenn.)  32),  St.  Rys.,  275,  452,  471. 
Memphis    City    R.    Co.    v.    Nlayor,    etc.,    of 

Memphis  (4  Coldw.  (Tenn.)  406),  St.  Rys., 

14,  22. 
Memphis     Freight    Co.   v.    Mayor,    etc.,   of 

Memphis    (4    Coldw.  (Tenn.)  419),    Em. 

Dom.,  61. 
Memphis  Gas  Light  Co.  z'.   Shelby  County 

Tax.  Dist.  (109  U.  S.  .3<98,  3  Sup.  Ct.  Rep. 

205),  Tax.,  146. 
Memphis  G.  &  E.  Co.  z'.  Memphis  &  C.  R. 

Co.  (30  Am.  &  Eng.  R.  Cas.  522,  85  Tenn. 

703.  4  Am.  St.  Rep.  798.  5  S.  W.  Rep.  52), 

Contr..  5;  Guar..  3. 
Memphis.  K.  &  C.  R.  Co.  7'.  Koch  (9  Am. 

&  Eng.  R.  Cas.  429.  28  Kan.  565),  Agency. 

40. 
Memphis.  K.  &  C.  R.  Co   7-.  Parsons  Town 

Co.  (14  .\m.  &  Eng.  R.  Cas.  379.  26  Kan. 

S03).  Em.  Dom..  287.  SM 
Memphis.  K.  &  C.  R.  Co.  v.  Thompson  (1 

Am.   &  Eng.   R.  Cas.  331,  24  Kan.    170). 

Mun.  Aid.  233. 
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Memphis,  P.  P.  &  B.  R,  Co,  r.  State  1.38  Am. 

&  liiiR.  R.  Cas.  429,  87  Tcnn.  746,  1 1  S.  W. 

Rep.  ^46),  Crim.  L.,  31. 
Menard  v.  Boston  &  M.   R.  Co.  (150  Mass. 

,\H(},  j,\  N.    E.   Rep.  J14),    Evid.,  67,  jg4; 

Trial,  00. 
Menard  7:  Hood  (f)8  III.  iji).  .Mun.  Aid,  298. 
^Iell,■lslla  r.  Hazard  (j  Am.  &  Enjf.  R.  Cas. 

571,  loj  U.  S.  Hr),  Mun.  Aid,  Jo8,  .?7«. 
Mrnasli.i  :■.  .Milwaukee  «£  N.  R.  Co.  (5  Am. 

«:  \'mh.  R.  Cas.  .?oo.  s,j  Wis.  414,  0  N.  VV. 

Ui'p.  ,v>fi),  Conneet.   L.,  .?;  Coiitr.,  27;  In- 

jimc,  7;  Sales  of  Rds.,  14. 
Min.islia  1:   Wiseonsin   C.    R.   Co.   (65  Wis. 

so.'.  .7  .V.  W.  Rei).  ifiQ),  Si)ec.  Pirf..  r. 
M.n.ifll  T.   ChieaKo  &   N.   W.   R.   Co.   (jo 

li)u;i  I)),  .Animals,  ,io8. 
.\Knike   7:    .Manliatian    R.    Co.   (.'8  J.    &  S. 

iifi.  17  N.  Y.  Siipp.  i)?,.\:  aHirtui-d  in  1,17  N. 

Y.  v/i.  mem.,  h  N.  l-'.  Rep.  74.3,  51  N.  Y. 

S.  K.  i)ji)).  l'".vi<l..  jW). 
MensL-l)  ?'    Pennsylvania   R.  Cf).  ( S.^  Am.   & 

F.nn.   R.  Cas.   108.  150  Pa.  St.  .S(>8,  j.s  Atl. 

Rep.  ,11.  .?o  VV.  N.  C.  548),  I'"mi)|oyes,  Inj. 

to,  1^7.  184,  fill,  fii7;  I'l'l.  Serv..  1,  joj. 
Meniges  r.  New  York  &  H.  R.  Co.  (i  Hilt. 

(N.   Y.)  4-'S),  Animals,  _'6i. 
.Mentz  7'.  Cook  (108  N.  Y.  504,  IS  N.  E.  Rep. 

541,  II  Cent.  Rep.  310),  .\Iiifi.  Aid,  87. 
Mentz  1:  Second  Ave.  R.  Co.  (.^  .Md).  App. 

Dee.  (N.   Y.)  274;  a|■|lrmin^?  2   Roht.  .156). 

Children,  Inj.  to,  7s:  St.  Rys.,  506. 
Mitizell  7'.  ChieaKo  &  N.  VV.  R.  Co.  (i  Dill. 

(V.  S.)  5.31),  Car.  of  M.,  4.S0. 
Menzies  7'.  Caledonian  R.  Co.  (5  Ry.  &  C.  T. 

Cas.  .306),  Discritn.,  iq. 
Mercantile  Marine  Ins.  Co.    7'.    Clark    (118 

Mass.  288),  Sul)roK..  4. 
Mercantile  Mut.  Ins.  Co.  v.  Chase  (1   E.  D. 

Smith  (N.  Y.)  IIS).  Car.  of  .M..  34. 
Mercantile  T.  &  D.  Co.  7'.  Atlantic  &  N.  C. 

R.  Co.  (99  N.  Car.  139.  5  S.  E,  Rep.  417). 

Deeds  of  Tr.,  12. 
Mercantile  Trust  Co.  7'.  Kanawha  &  O.  R. 

Co.  (39  Fed.  Rep.  ,\V).  Mort.,  172. 
Mercantile  Trust  Co.  7'.  Kanawha  &  O.  R. 

Co.   (so  Fed.   Rep.  874),   Receiv.,  95,  loi, 

102,    lOS. 
Mercantile  Trust  Co.  v.  Lamoille  Vallev  R. 

Co.    (if)   RIatchf.   (U.    S.)  .324),   Fed.   Cts.. 

13;  Jndgm.,  2. 
Mercantile  Trust  Co.  7:  Missouri,  K.  &  T. 

R.   Co.  (3f)  Am.   &  Eur.   R.  Cas.  2S9,  .36 

Fed.  Rep.  221),  Mort.,  160,  163.  216. 
Mercantile  Trust  Co,  7',   Missouri,  K,  &  T. 

R,  Co.  (43  Am.   &   EnR.   R.  Cas.  469.  41 

Fed.  Rep.  8),  Actions,  14;  Mort.,  157,  184, 

200.  220,  224.  233. 
Mercantile  Trust  Co.  7'.   Missouri,  K.  &  T. 

R.  Co.  (48  Fed.   Rep.  351),   Fed.  Cts.,   12, 

1.3. 
Mercantile  Trust  Co.  v.  Pittshurg  &  W.  R. 

Co.  (29  Fed.  Rep.  732),  Receiv.,  79,  135. 
Mercantile  Trust  Co.  7'.   Portland   &  O.  R. 

Co.  (10  Fed.  Rep.  604),  Mort..  13s,  182. 
Mercantile  Trust  Co.  7:  Texas  &  P.  R.  Co. 

(so  Am.  &  Eng.  R.  Cas.  559,  51  Fed.  Rep. 

529),  Charges,  15;  Ry.  Com'rs,  17,  41. 
Mercantile  Trust  Co.  7'.   Zanesville,   Mt.  V. 

&  M.  R.  Co.  (52  Fed.  Rep.  342),  Bonds. 

49- 


Mercer  v.  Pitt.shurg,  Ft.  W.  &  C,  R,  Co.  (36 

Pa.  St.  99).  Sts.  &  H.,  54. 
Mercer  v.  Williams  (Walk.  Ch.  (Mich.)  85), 

Em.  Doni.,  418,  1041;  Incorp.,  3. 
.Mercer  «i  S.  R.  Co.  v.  Delaware  &  H.  M.  R. 

Co.  (jf)  N,  J,  E(|.  464),  Em.  Dom.,  957. 
Mercer  County  7:   Haekett  (1   Wall.  (U.  S.) 

83),  .Vlun,  Aid,  353. 
Mercer   County   7'.    Pittsburg   &    E.    R.    Co. 

U7  Pa.  St.  3«9),  Assign.,  13;  .Mun.  Aid,  64, 

184. 
Mercer    County   Cf)urt   7'.    Kentucky    River 

Nav.  Co.  (8  Bush  (Ky.)  300),   .Mun.   Aid, 

183,    197. 
.Mercer  Comity   Sujj'rs  7'.    Hubbard  (4s    HI. 

139),   Mun.  .Xid,  242,  342. 
Mercliants'    Rank   v.    Peters   (1    .Man.    .372), 

Attach.,  25. 
.Merchants'    Rank  7'.    Petersburg   R.   Co.   (12 

Phila.  (Pa,)  482),  .Mort.,   104. 
Merchants'  Hank  7:  Union  R.  &  T.  Co.  (69 

N.  y.  .^7.]:  aftirming  8  Hun  249),   Hills  of 

L.,    113,    118. 
Merch.-inis'  C,  P.  &  S.  Co.  7'.  Insurance  Co. 

of  N.  A.  dsi   U.  S.  .3()8,  14  Sup.  Ct,   Rep. 

,367),  Int,  Com,,  ()i;  Rem,  of  C,  40, 
Merchants'    I).    &    T,    Co,    7'.    Cornforth    (3 

Colo,  280),  Hills  of  L.,  92 ;  Car.  of  M.,  455. 
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Missouri  Pac.  R.  Co.  ?'.  Tcx.is  &  I'.   R.  Co. 

(3H   Fed.    Kep.   771^),   Costs,    10. 
Missouri  Pac.  R.  Co.  ?'.    Texas  iS;  P.   R.  Co. 

(38  Fed.  Rep.  8ir)).  Fel.  Serv  ,  ()(),  252. 
Missouri  Pac.  R.  Co.  r.  Texas  ik  P.   R.  Co. 

(41    Fed.    Rep.  319),    Receiv.,  (16. 
Misscmri  Pac.  R.  Co.  7:  Texas  «:  P.  R.  Co. 
(4t   Fed.   Rep.  913),  Car.  of  L.  S,  34.  39, 
146. 
Missouri  P;ic.  R.  Co.  7'.  Texas  &  I'.   R.  Co. 

(41    Fed.   Rep.  917),  Fires,  47,  2W. 
Missouri  Pac.   R.  Co.  ?'.  Texas  Pac.   R.   Co. 
(42  Am.  &  Eng.   R.  Cas.  34,  41   I'Vd    Rep. 
311),  New  Tr.,  8();  Receiv.,  124. 
Missouri   Piic.  R.  Co.  f.  Texas  Pac.  R.  Co. 
(41    Fed.    Rep.    316),   Cross.,    Inj.   at,    3<>^; 
Imp.    Neg.,   24. 
Missouri  Pac.  R.  Co.  7:  Turner  (2  Tex.  .\i)p. 

(Civ.   Cas.)  720),  Agency,    115. 
Missouri    Pac.    R.   Co.  7'.  Twiss  (5s   .\m.   & 
Eng.  R.  Cas.  4.14.  3S  Neb.  267,  53  .M.  VV. 
Rep.  7b),  Car.  of  M.,  348. 
Missouri  Pac.   R.  Co.  ?■.  Tygard  (22  .\m.  & 
Eng.  R.  Cas.  54,  84  Mo.  2(\i,  34  ,\m.   Rep. 
97),  Subscr.,  32,  212,  217. 
Missouri    Pac.    R.    Co.    t'.    Vandeventer    {37 
,'\m.  &  Eng.   R.  Cas.  f)3i,  2(>  Neb.  jjj,  .)i 
N.  VV.  Rep.  998),  Car.  of  M.,  484. 
Missouri    Pac.    R.    Co.   7>.    Vandeventer   (28 

Neb.    112),   Animals,   336. 
Missouri    Pac.    R.    Co.  7:   Walker  (Tex.)  (7 
S.  VV.  Rep.  791),  Evid.,  2^2;  New  Tr..  on. 
Missouri  Pac.  R.  Co.  7:  V^^'ltson  (72  Tex.  (>3\, 
10  S.  VV.  Rep.  731),  Car.  of  P.,  3bb;  Con 
trib.  Neg.,  75- 
Missouri   Pac.   R.   Co.  7'.   Watts  (22  Am.   & 
Eng.   R.  Cas.  277,  63  Tex.  349),   Employes, 
Inj.  to,  7,  27,  182:  Fel.  Serv.,  113;   Leases, 
(10. 
Missouri  Pac.  R.  Co.  v.  Watts  (64  Tex.  368), 

luuployes,    Inj.    to,    29. 
Missouri   Pac.    R.   Co.  ?'.   VV^MSinan   (j  Tex. 
Civ.   App.  86,   21    S.   W.    Rep.   426),    Car. 
of  M.,  632,  645. 
Missouri    Pac.    R.    Co.  v.    Weiseu    (63   Tex. 

44.1),  Tresp.,  Inj.  to.   iii. 
Missouri  Pac.   R.   Co.  7'.  Wernwag  (35   Mo. 

App.  449).  Em.  Dom.,  337,  673.  834. 
Missouri  Pac.  R.  Co.  7'.  Whipsker  (77  Tex. 

[4.  13  S.  VV.  Rep.  639).  Attach.,  30- 
Missouri  Pac.  R.  Co.  7'.  White  (3  Tex.  .\pp. 
(Civ.   Cas.)  200),   Car.   of   M.,   778:    Evid., 

II.';. 

Missouri  Pac.  R.  Co.  7:  White  (76  Tex.  102, 
n  S.  VV.  Rep.  63).  Emploves,  Inj.  to.  34. 

Missouri  Pac.  R.  Co.  7'.  White  (48  Am.  & 
Eng.  R.  Cas.  206,  80  Tex.  202.  13  S.  VV. 
Rep.  808),  .\pp..  69:  Employes,  Inj.  to, 
348.   743:   New   Tr.,   33.   91;    Rem.    of   C, 

Mis.souri  Pac.  R.  Co.  j'.  Williams  (75  Tex. 
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4,  12  S.  W.  Rep.  83s),  Employes,  Inj.  to, 

312:  Fel.  Serv.,  81,  217,  315,  333. 
Missouri  Pac.  R.  Co.  Z'.  Wilson  (11  Am.  & 

Eng.  R.  C.13.  447,  28  Kan.  637),  Animals, 

187,  192,  249. 
Missouri  Pac.  R.  Co.  v.  Wilson  (45  Mo.  App. 

1),    Em.    Dom.,   259. 
Missouri  Pac.  R.  Co.  v.  Wise  (3  Tex.  App. 

(Civ.  Cas.)  461),  Dam.,  66;  Fires,  358;  Far- 
tics.  6;  Proc,  4. 
Miss(;uri  Pac.  R.  Co.  v.  Wortham  (37  Am. 

&  Eng.  R.  Cas.  82,  73  Te.x.  25,  3  L.  R.  A. 

368.  10  S.  W.  Rep.  741).  Car.  of  P..  238, 

239,  609;   Stat.  &  D.,  76;  Tresp.,   Inj.  to, 

ij6. 
Missouri   Pac.   R.  Co.   7'.   Yorl    (18  Am.   & 

Eng.  R.  Cas.  623,  2  Tex.  App.  (Civ.  Cas.) 

557).  Bagg.,  40.  88,   104. 
Missouri   Pac.    R.    Co.   7:   Young   (25   Neb. 

651,  4T  N.  W.  Rep.  646),  Car.  of  M.,  539; 

Transfer  Cos.,  2. 
Missouri    Pac.    R.    Co.   7'.    Youngstrom   (47 

Kan.  349,  27  Pac.  Rep.  982),  Fences,  44. 
Missouri    River,    Ft.    S.    &    G.    R.    Co.    v. 

Blake  (9  Kan.  489),  Tax.,  260. 
Missouri  River,  Ft.  S.  &  G.  R.  Co.  7'.  Brick- 
ley  (21  Kan.  275),  Contr.,  72. 
Missouri    River.    Ft.    S.    &    G.    R.    Co.    v. 

Miami    County    Coni'rs    (12    Kan.    482), 

Contr.,  12;  Counties.  7. 
Missouri    River,    Ft.    S.    &    G.    R.    Co.    7'. 

Miami  County  Com'rs  (12  Kan.  230),  Mun. 

Aid,  161,  397. 
Missouri    River,    Ft.    S.    &    G.    R.    Co.    7'. 

Morris  (7  Kan.  210,  i  Am.  Ry.  Rep.  353), 

Tax.,  27,  260. 
Missouri    River,    Ft.    S.    &    G.    R.    Co.    v. 

Morris  (13  Kan.  302),  Tax.,  118. 
Missouri    River,    Ft.    S.    &    G.    R.    Co.    7". 

Owen  (8  Kan.  409,  5  Am.  Ry.  Rep.  119), 

Em.  Dom.,  559,  561,  629,  644,  931.  943- 
Missouri    River.    Ft.    S.    &    G.    R.    Co.    v. 

Shepard    (9    Kan.   647),    Em.    Dom.,   291, 

335- 
Missouri    River,    Ft.    S.    &    G.    R.    Co.    7'. 

Shirley  (20  Kan.  660),  Animals,  627;  Ap- 

pea..,  6;  Words  &  Ph..  186. 
Missouri   River  Packet  Co.  t'.   Hannibal   & 

it.  J.  R.  Co.  (20  Am.  &  Eng.  R.  Cas.  275, 

79  Mo.  478),   Bridges.  49.  71,  82,  86. 
^lissouri   River   Packet   Co.   7'.    Hannibal   & 

St.  J.   R.   Co.   (1   McCrary  (U.   S.)  281,  2 

Fed.   Rep.  2Ss),  Bridges,  3,  21,  49;  Dam., 

65. 

Missouri  River  R.  Co.  7'.  Richards  (8  Kan. 
loi),  Employes,  18;  Officers,  14;  Trial, 
186:   Witn.,    113. 

Missouri  Valley  &  B.  R.  &  B.  Co.  7'.  Har- 
rison County  (74  Iowa  283,  37  N.  W.  Rep. 
372).  Tax..  259. 

Missouri  Valley  R.  Co.  7-.  Caldwell  (8  Kan. 
244.  5  Am.  Ry.  Rep.  287),  Car.  of  M..  454. 

Mitchell,  Ex  parte  (12  So.  Car.  83),  Receiv., 

Mitchell,  In  re  (L.  R.  6  Ch.  D.  655.  37  L.  T. 

14s.  25  W.  R.  903),  Debent..  7. 
Mitchell  7'.    Broadway   &  S.   A.    R.   Co.   (^^4 

N.   Y.  S.   R.   116.  70  Hun  387,  24  K.  Y. 

Supp.  .\2).  Ni-w  Tr.,  45.  77. 
Mitchell  7'.  Chesai)eake  &  O.  R.  Co.  (17  III. 

App.  231).  Bills  of  L..  48. 


Mitchell  V.  Chicago  &  G.  T.  R.  Co.  (12  Am. 

&  Eng.  R.  Cas.  163,  51  Mich.  236,  16  N. 

W.  Rep.  388,  47  Am.  Rep.  566),  Car.  of 

P.,  408,  411;  Negl.,  40,  43,  100. 
Mitchell  V.  Deeds  (49  111.  416),  Consol.,  8. 
Mitchell  V.  Georgia  R.  Co.  (68  Ga.  6.14),  Car. 

of  L.  S.,  62;  PI,  148. 
Mitchell  V.  Great  Western  R.  Co.  (35  U.  C. 

Q.  B.  148),  Em.  Dom.,  1281. 
Mitchell  V.  Great  Western  R.  Co.  (38  U.  C. 

Q.  B.  471),  Em.  Dom.,  1252,  1262,  1265. 
Mitchell  V.  Illinois  &  St.   L.   R.   &  C.   Co. 

(68  111.  286),  Em.  Dom.,  517,  957. 
Mitchell  V.   Illinois  &  St.   L.    R.   &  C.   Co. 

(85  111.  s66),  Em.  Dom.,  567.  926. 
Mitchell  V.  Kavanagh  (38  Iowa  286),  Constr. 

Rys.,  58. 
Mitchell  V.  Lancashire  &  Y.  R.  Co.  (10  Q.  B. 

256,  44  L.  J.  Q.  B.  107,  23  W.  R.  853.  33 

L.  T.  161,  3  Ry.  &  C.  T.  Cas.  xxviii),  Car. 

of  M.,  324,  328. 
Mitchell  7'.  Metropolitan  El.  R.  Co.  (4  Silv. 

App.  82,  132  N.  Y.  532,  30  N.  F.  Rep.  385, 

43  N.  Y.  S.  R.  476;  affirming  56  Hun  642, 

31   N.   Y.  S.  R.  80,  9  N.  Y.   Supp.   130), 

App.,   107;  Elev.   Rys.,  118,  121,   141;  Em. 

Dom.,  909. 
Mitchell  V.  Metropolitan  El.  R.  Co.  (134  N. 

Y.  II.  31  N.  E.  Rep.  260,  45  N.  Y.  S.  R. 

318;  affirming  31  N.  Y.  S.  R.  625,  9  N.  Y. 

Supp.  829),  Elev.   Rys.,  88. 
Mitchell  V.   Missouri   Pac.   R.   Co.   (82  Mo. 

106).  Animals,  608,  629. 
Mitchell  7'.   New  Orleans   &  N.    E.   R.   Co. 

(41   La.   Ann.  363,  6  So.    Rep.   522),   Em. 

Dom.,    1074;    Lim.   of  Ac,    18. 
Mitchell  V.  New  York  C.  &  H.  R.  R.  Co. 

(2  Hun  (N.  Y.)  535.  5  T.  &  C.  122:  affirmed 

on  another  point  in  64  N.  Y.  655,  mem.), 

Death,  etc.,  424. 
Mitchell  7'.   New  York  C.  &  H.   R.   R.  Co. 

(64  N.  Y.  655;  affirming  2  Hun  535,  5  T. 

&  C.  122).  Death,  etc.,  194. 
Mitchell  7'.  New  York,  L.  E.  &  W.  R.  Co. 

(146  U.  'S.  5x3,   13  Sup.  Ct.  259),   Death, 

etc.,  330. 
Mitchell  7'.  New  York,  L.  E.  &  W.   R.  Co. 

(36  Hun  (N.  Y.)  177),  Flood.  Lds.,  38. 
Mitchell  7'.   Philadelphia,   W.   &   B.    R.   Co. 

(132  Pa.  St.  226,  19  Atl.  Rep.  28),  Children. 

Inj.  to,  34. 
Mitchell  7'.    Rochester   R.   Co.    (25    N.    Y. 

Supp.   744,  4  Misc.  575,  30  Abb.   N.  C;is. 

362;  affirmed  in  77  Hun  607,  mem.),  Dam., 

72:  Negl.,  44. 
Mitchell  7'.  Rome  R.  Co.  (17  Ga.  574),  Bills 

&  N.,  I,  4,  8:  Subscr.,  131,  186. 
JNIitchell  7'.   Southern   Pac.    R.   Co.   (87  Cal. 

62,  25   Pac.   Rep.   245),   /\pp.,  38;   Car.   of 

P.,  479.  483.  567:  Evid.,  144. 
Mitchell  7'.   Southwcst.rn   R.    Co.    (75    Ga. 

398).  Jurisd.,  7;  Mai.  Pros..  3;  Proc!  40. 
Mitchell  7'.   State  (94  Ala.   68,   10  So.    Rep. 

518),  Crim.  L..  35;  Witn.,  OS. 
Mitchell  7'.   Strough   (35   Hun   (N.   Y.)  83), 

Mun.  .•\id,  438. 
Mitchell  7'.  United  States  Exp.  Co.  (46  Iowa 

214),  Bills  of  L.,  21;  Car.  of  M.,  471, 
Mitchell  V.  Western  &  A.  R.  Co.  (30  Ga.  22), 

Car.  of  P.,  149;  Car.  of  Slaves,  2,  4;  Evid., 
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Mitchell  V.    .\^estern  &  A.  R.  Co.  (66  Ga. 

24J),  Cert.,  12. 
Mix  V.  Illinois  C.  R.  Co.  (n6  111.  502,  6  N. 

E.  Rep.  42),  Abate.,  10. 
Mix  V.  Lafayette,  B.  &  M.  R.  Co.  (67  111. 

319),  Em.  Dom.,  357,  559;  Sts.  &  H.,  244, 

271,  288. 
Moakler  v.   Willamette  Valley   R.    Co.   (41 

Am.  &  Eng.  R.  Cas.  13S,  18  Oreg.  189,  22 

Pac.   Rep.  948.  6  L.  R.  A.  656),   Car.  of 

P.,  493. 
Moberly  v.  Kansas  City,  St.  J.  &  C.  B.  R. 

Co.  (17  Mo.  App.  518;  afilirmed  in  98  Mo. 

183,    II   S.  W.   Rep.  569),   Cross.,   Inj.  at, 

29,  276. 
Moberly  v.  Kansas  City,  St.  J.  &  C.  B.  R. 

Co.    (98    Mo.    183.   II   S.   VV.   Rep.   569). 

Cross.,  Inj.  at,  245;  Cross.,  Sts.  &  H.,  10; 

Trial,  145. 
Mobile  V.  Louisville  &  N.   R.  Co.  (36  Am. 

&   Eng.   R.   Cas.    171,  84  Ala.    115,  4  So. 

Rep.  106),  Franch.,  3,  5,  9;  Sts.  &  H.,  302. 
Mobile  V.  Watson  (116  U.  S.  289,  6  Sup.  Ct. 

Rep.  398),  Mun.  Aid,  24,  390. 
Mobile   &  B.    R.    Co.  v.   Holborn   (84  Ala. 

133,  4  So.   Rep.   146),   Employes,   Inj.  to, 

141,  300,  591. 
Mobile  &  B.  R.  Co.  v.  Kimbrough  (96  Ala. 

127,  II  So.  Rep.  307),  Animals,  62. 
Mobile  &  B.   R.  Co.  v.  Ladd  (92  Ala.  287, 

9  So.   Rep.   169),  Animals,  383. 
Mobile  &  B.  R.  Co.  v.  Worthington  (95  Ala. 

598,   10  So.   Rep.  839),   Constr.   Rys.,   iii,' 

112;  Evid.,  173;  Witn.,  175. 
Mobile  &  C.  P.  R.  Co.  v.  Talman  (15  Ala. 

472).  Mort.,  I,  86;  PI.,  82. 
Mobile  &  G.    R.    Co.  v.   Alabama  Midland 

R.  Co.  (39  Am.  &  Eng.  R.  Cas.  6.  87  Ala. 

501,  6  So.  Rep.  404),  Em.  Dom.,  115. 
Mobile  &  G.  R.  Co.  v.  Alabama  Midland  R. 

Co.  (39  Am.  &  Eng.  R.  Cas.  117,  87  Ala. 

520,  6  So.  Rep.  407),  Cross.  Rys.,  70;  Em. 

Dom.,  247,  1040. 
Mobile  &  G.    R.   Co.   v.   Caldwell   (83  Ala. 

196,   3   So.    Rep.   445),    Animals,    51,   480, 

493:  Tresp.,  Inj.  to,  124. 
Mobile  &  G.    R.   Co.  v.   Cogsbill  (85  Ala. 

456,  5  So.  Rep.  188),  Adv.  Poss.,  5;  Evid., 

20S. 
Mobile  &  G.   R.  Co.  v.   Copeland  (63  Ala 

219.  35  Am.  Rep.  13),  Car.  of  M.,  586. 
Mobile  &  G.   R.  Co.  v.  Jones  (57  Ga.  198), 

Guar.,  ^. 
Mobile  &  G.  R.  Co.  V.  Peebles  (47  Ala.  317), 

Tax..   18,  332. 
Mobile  &  G.  R.  Co.  v.  Pike  County  Com'r's 

Court    (97    Ala.    105,    11    So.    Rep.    732), 

Mand..  29. 
Mobile  &  G.  R.  Co.  v.  Prewitt  (46  Ala.  63), 

Car.  of  M.,   i,  325,  359. 
Mobile  &  G.   R.   Co.  v.   Williams  (52  Al.i. 

278),  Trial,   144. 
Mobile  &  G.    R.   Co.   v.   Williams   (;4  Ala. 

168),  Car.  of  M.,  712:  Evid.,  11. 
Mobile  &   M.    R.   Co.   v.   .^sllcraft  (48  Ala. 

15),  Evid.,  46.  67,  219;  New  Tr.,  28;  Trial, 

140- 
Mobile  &   M.   R.   Co.   v.   Ashcraft  (49  Ala. 

305).  Dcrailm..  3:  Evid.,  67. 
Mobile  &  M.    R.   Co.  v.   Blakely  (59  Ala. 


471),  Animals,  571;  Crim.   L.,  13;  Negl, 

7;  Tresp.,  Inj.  to,  3,  64;  Witn.,  150. 
Mobile  &   M.   R.   Co.  v.   Brewer  (76  Ala. 

135),  Stat.  Agts.,   II. 
Mobile  &  M.  R.   Co.  v.   Clanton  (59  Ala. 

392),    Employes,    16;    Employes,    Inj.    to, 

341;  Set-oflf,  6. 
Mobile  &  M.  R.  Co.  v.  Crenshaw  (8  Am.  & 

Eng.  R.  Cai.  340,  65  Ala.  566),  Children, 

Inj.  to,  2,  74,  75 ;  Contrib.  Neg.,  56;  Lim. 

01  Ac.,  60;  PI.,  23. 
Mobile  &  M.  R.  Co.  v.  Gilmer  (85  Ala.  422, 

5  So.   Rep.   138),   Consol.,  39,  42;   Gov'ts, 

5,  17;  Dam.,  54;   Estop.,  30. 
Mobile  &  M.  R.  Co.  v.  Jay  (61  Ala.  247), 

Med.  Serv.,  15. 
Mobile. &  M.  R.  Co.  v.  Jay  (65  Ala.   113). 

Evid.,   230. 
Mobile  &   M.   R.   Co.  v.  Jurey  (16  Am.   & 

Eng.  R.  Cas.  132,  in  U.  S.  584,  4  Sup. 

Ct.  Rep.  566),  Bills  of  L.,  24,  43;  Car.  ot 

M.,  158,  718. 
Mobile  &  M.  R.  Co.  v.  McKellar  (59  .Mi. 

458),  Tresp.,  6. 
Mobile  &  M.  R.  Co.  v.  Smith  (59  Ala.  245), 

Agency,  85;  Employes,  Inj.  to,  590;   Pel. 

Serv.,  I,  136,  142,  198,  214,  215,  354. 
Mobile  &  M.  R.  Co.  v.  Steiner  (61  Ala.  559), 

Charges,    10,    61;    Paym.,  5;    Reorg.,    12; 

Stat.,  15. 
Mobile  &  M.  R.  Co.  v.  Wilkinson  (72  Ala. 

286),   Deeds,  2. 
Mobile  &  M.  R.  Co.  v.  Yeates  (67  Ala.  164), 

Att'vs,  23;  E.stop.,  3. 
Mobile  &  O.  R.  Co.  v.  Barnhill  (50  Am.  & 

Eng.  R.  Cas.  646,  91  Tenn.  395,  19  S.  VV. 

Rep.  21),  Attach.,  13 
Mobile  &  O.  R.  Co.  v.  Dale  (61  Miss.  206), 

Animals,  480,  492,  516. 
Mobile  &  O.   R.   Co.  v.   Davis  (26  Am.   & 

Eng.   R.  Cas.  425,  62  Miss.  271),  Receiv., 

131.  185. 
Mobile  &  O.   R.   Co.  v.   D.ivis  (42  Am.   & 

Eng.  R.  Cas.  70,  130  111.  146,  22  N.  E.  Rep. 

850;    reversing    31    111.    App.   490,    24    111. 

App.  250),  Cross.,  Inj.  at,   112,   137. 
Mobile  &  O.  R.  Co.  v.  Dismukes  (49  Am.  & 

Eng.  R.  Cas.  42,  94  Ala.  131,  10  So.  Rep. 

289).  Int.  Com.,  226. 
Mobile  &  O.  R.   Co.  v.  Ethcridge  (16  Lea 

(Tenn.)  398),  Animals,  24;  Cham.,  2. 
Mobile  &  O.  R.  Co.  v.  Francis  (Miss.)  (g  So. 

Rep.  508),  Car.  of  L.  S.,  31:  Car.  of  M., 

677. 
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Wall.  (U.  S.)  123,  II  Am.  Ry.   Rep.  4.3>), 
Car.  of  M.,  578,  582,  605. 
Ogdensburg  &  L.  C.  R.  Co.  v.  Vermont  & 
C.  R.  Co.  (4  Hun  (N.  Y.)  268,  6  T.  &  C. 
488),  Leases.  25. 
Ogdensburg  &  L.  C.  R.  Co.  v.  Vermont  &  C. 
R.  Co.  (16  Abb.  Pr.  N.  S.  (N.  Y.)  249;  af- 
firmed in  4  Hun  712),  Connect.  L.,  5;  Par- 
ties, II. 
Ogdensburg  &  L.  C.  R.  Co.  v.  Vermont  & 
C.  R.  Co.  (4  Hun  (N.  Y.)  712;  Leases,  49. 
Ogdensburg  &  L.  C.  R.  Co.  v.  Vermont  & 
C.  R.  Co.  (63  N.  Y.   176;  not  dismissing 
appeal  from  4  Hun  712;  App.,  i;  Costs,  4. 
Ogdensburg.  C.  &  R.   R.  Co.  v.  Wooley  (3 
Abb.  App.  Dec.  (N.  Y.)  398.  i  Keycs  118, 
34  How.  Pr.  54),  Subscr.,  21. 
Ogdensburg,   R.  &  C.   R.  Co.  v.   Frost  (21 
Barb.  (N.  Y.)  541),  Subscr.,  i,  38,  77-  M"- 
Ogilvie,  In  le  (L.  R.  7  Ch.  174,  41  L.  J.  Cli. 

336).  Em.  Dom..  1123. 
Ogle  V.   Philadelphia,  W.  &  B.   R.  Co.  (3 
Houst.  (Del.)  302;  affirming  3  Houst.  2O7), 
Cross.,  Sts.  &  IL,  51;  Land  Grants,  9;  Side 
Tr.,  I,  4- 
O'Hagan  v.  Dillon  (10  J.  &  S.  (N.  Y.)  456), 

Contrib.  Neg.,  99. 
O'Hanlan  t'.  Great  Western  R.  Co.  (11  Jur. 
N.  S.  797.  6  B.  &  S.  484.  34  L.  J.  (J.  B. 
154.  '3  VV.  R.  741,  12  L.  T.  490),  Car.  o( 
M.,  761. 
O'Hara  v.  Lexington  &  O.  R.  Co.  (1   Dana 

(Ky.)  232),  Em.  Dom.,  31. 
O'Hara  r:   Pennsylvania  R.   Co.  (2  Grant's 

Cas.  (Pa.)  241),  App.,  8. 
OHare  v.   Chicago  &  A.   R.   Co.   (95   Mo. 
662.  15  West.  Rep.  427.  9  S.  W.  Rep.  23). 
Employes,   Inj.  to,  588;   Negl.,  00;   Triil, 

53- 
O'Hare  v.  Chicago,   M.   &  N.    R.   Co.   (i3(» 

111.   151,  28  N.    E.    Rep.  923),   Em.   Dom.. 

3.  62,  92.  324.  .364.  529.  550.  620,  623. 
O'Hare  v.   Pennsylvania  R.  Co.  (25  Pa.   St 

445),  Km.  Dom.,  341.  474.  480. 
Ohio  V.  Cleveland  &  T.  R.  Co.  (6  Ohio  St. 

489),  Stock,  57;  Subscr.,  44. 
Ohio  &  !.  R.  Co.  V.  Ridge  (S  Blackf.  (Ind.) 

78).  Charters,  156. 
Ohio  &  M.  Packet  Co.  ::  McCool  (Ind.)  (8 

.\m.  &  Eng.  R.  Cas.  300),  Evid..  144. 
Ohio  &  M.  R.  Co.  7'.  Allender  (47  111.  App. 

484).  Car.  of  P..  380.  472. 
Ohio  &  M.  R.  Co.  7'.  Anderson  (10  III.  App. 

"•13).  PI..  .19:  Receiv.,  71,  179. 
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Ohio  &  M.  R.  Co.  V.  Applewhite  (53  Ind. 

S40),  Car.  of  P.,  258,  259. 
Ohio  &  M.  R.  Co.  V.  Atteberry  (43  111.  App. 

80),  Animals,  439. 
Oliio  &  M.  R.  Co.  V.  Barker  (125  111.  303, 

15  West  Rep.  139,  17  N.  E.  Rep.  797;  •u'"- 

ther  appeal   134  111.  470),  Adv.   Poss.,  5; 

Deeds,  14. 
Ohio  &  M.  R.  Co.  V.  Barker  (134  III.  470, 

25  N.  E.  Rep.  785;  former  appeal  125  111. 

303),  Em.  Dom.,  515. 
Ohio  &  M.  R.  Co.  V.  Bass  (36  111.  App.  126), 

Employes,  Inj.  to,  409. 
Ohio  &  M.  R.  Co.  V.  Bath  (11  Ind.  538). 

Witn.,  97. 
Ohio  &  M.   R.  Co.  V.  Boyd  (16  Ind.  438), 

Proc,  39. 
Ohio  &  M.   R.  Co.  V.   Bridgeport  (43  HI- 

App.  89),  Bridges,  15,  32,  42;  Sts.  &  H., 

176. 
Ohio  &  M.   R.  Co.  V.   Brown  (23  111.  94), 

Animals,  353,  358. 
Ohio  &  M.  R.  Co.  V.  Brown  (46  111.  App. 

137),  Car.  of  L.  S.,  121. 
Ohio  &  M.  R.  Co.  V.  Brown  (49  111.  App. 

40),  Car.  of  L.  S.,  121. 
Ohio  &  M.  R.  Co.  V.  Brubaker  (47  III.  462), 

Fences,  82;  Words  &  Ph.,  40. 
Ohio  &  M.  R.  Co.  V.  Burrow  (32  HI.  App. 

161),  Eject.  Pass.,  no. 
Ohio  &  M.  R.  Co.  V.  Burton  (21  Ind.  217), 

Trover,  16. 
Ohio  &  M.  R.  Co.  V.  Clutter  (82  111.  123), 

Animals,  62,  143,  560;  App.,  n^. 
Ohio  &  M.   R.  Co.  V.  Cole  (41   Ind.  331), 

Animals,  73. 
Ohio  &  M.  R.  Co.  V.  Collarn  (5  Am.  &  Eng. 

R.  Cas.  554,  73  Ind.  2O1,  38  Am.  Rep.  134). 

Agency,  40;   Employes,   Inj.  to,  444,  511; 

Pel.   Serv.,   152;    Negl.,  67;    New  Tr.,   30; 

PI.,  172. 
Ohio  &  M.   R.  Co.  V.  Combs  (142  111.   187. 

31   N.  E.  Rtp.  598;  affirming  43  111.  App. 

119),   Embaiikm.,  4. 
Ohio  &  M.  R.  Co.  V.  Cope  (36  111.  App.  97). 

Eject.   Pass.,  34. 
Ohio  &  M.  R.  Co.  V.  Cosby  (27  Am.  &  Eng. 

R.  Cas.  339.  107  Ind.  32,  7  N.  E.  Rep.  373), 

Dam.,  41,  69;  Husb.  &  W.,  32,  37. 
Ohio  &  M.  R.  Co.  V.  Cox  (26  111.  App.  49'). 

Estop.,  I. 
Oliio  &  M.   R.  Co.  V.  Craucher  (132  Ind. 

275,  31  N.  E.  Rep.  941).  PI..  174- 
Ohio  &  M.  R.  C  1   V.  Craycraft  (5  Ind.  App. 

33S'  y^  N.  E.  Rep.  297),  Animals,  187,  211, 

332.  -S47,  576;  Ncgl.,  89. 
Oliio  &  M.  R.  Co.  V.  Crunibo  (4  Ind.  App. 

456,  30  N.  E.  Rep.  434.),  Constr.  Rys.,  116. 
Ohio  &  M.  R.  Co.  V.  Cullison  (40  111.  App. 

67),    Eject.   Pass.,  95. 
Ohio  &  M.  R.  Co.  V.  Davis  (23  Ind.  553). 

Coilis.,  10;  Cross.,  Inj.  at,  53. 
Ohio   &  M.    R.  Co.  V.   Dickerson   (59  Inil. 

317).  Car.  of  P.,  287,  288,  291;  Dam.,  24, 

25;  Employes,  Inj.  to,  764. 
Ohio  &  M.  R.  Co.  V.  Dunbar  (20  111.  623), 

Car.  of  L.  S.,  36;  Leases,  113. 
Ohio  &  M.   R.   Co.  V.   Eaves  (42  III.   288), 

Animals,  231;  Cross.,  Inj.  at,  135. 
Ohio  &  M.  R.  Co.  V.  Elliott  (34  HI-  App. 
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1),    Adv.     Poss.,    3;   Flood.   Lds.,  65; 
aters  &  W.,  13. 
Ohio  &  M.  R.  Co.  V.  Emrich  (34  111.  App. 

245),  Bills  of  L.,  32;  Car.  of  M.,  674,  708. 
Ohio  &  M.  R.  Co.  V.  Engrer  (4  Ind.  App. 

261,  30  N.  E.  Rep.  924),  Negl.,  43,  89. 
Ohio  &  M.  R.  Co.  V.  Erwin  (45  III.  App. 

558),  Lim.  of  Ac.,  61. 
Ohio  &  M.  R.  Co.  V.  Fitch  (20  Ind,  498), 

Animals,  648;  PI.,  39;  Receiv.,  4,  183. 
Ohio  &  M.  R.  Co.  V.   Fowler  (85  111.  21). 

Animals,  281. 
Ohio  &  M.  R.  Co.  V.  Gross  (41  111.  App.  561), 

Animals,  52. 
Ohio  &  M.  R.  Co.  V.  GuUett  (15  Ind.  487), 

Contrib.    Neg.,  21. 
Ohio  &  M.  R.  Co.  V.  Hamlin  (42  ill.  App. 

441),  Car.  of  L.  S.,  94;  Car.  of  M.,  573. 
Ohio  &  M.  R.  Co.  V.  Hammersley  (28  Ind. 

371),  Death,  etc.,  240;   Employes,  Inj.  to, 

i8s;  Evid.,  218;  Fel.  Serv.,  i,  2,  3,  4,  50, 

142. 
Ohio  &  M.  R.  Co.  V.  Hardy  (64  Ind.  454), 

App.,  133- 
Ohio  &  M.  R.  Co.  V.  Hatton  (60  Ind.  12), 

Car.  of  P.,  255,  546. 
Ohio  &  M.  R.  Co.  V.  Hawkins  (i  Ind.  App. 

213,  27  N.   E.   Rep.  331),  Contrib.   Neg., 

72. 
Ohio  &  M.   R.  Co.  V.   Hay  (64  Ind.  597), 

App.,  133. 
Ohio  &  M.  R.  Co.  V.  Hays  (35  Ind.  173,  5 

Am.  Ry.  Rep.  576),  Animals,  590. 
Ohio  &  M.  R.  Co.  V.  Hecht  (34  Am.  &  Eng. 

R.  Cas.  447,  115  Ind.  44.',,  15  West.  Rep. 

122,  17  N.  E.  Rep.  297),  App.,  79;  Dam., 

22,  67;  PI.,  116,  172. 
Ohio  &  M.  R.  Co.  V.  Hemberger  (43  Ind. 

462),  Drains,  6. 
Ohio  &  M.  R.  Co   V.  Hill  (117  Ind.  56.  18 

N.   E.    Rep.  461),   Death,  etc.,   194.    199- 
Ohio  &  M.  R.  Co.  V.  Hoeltman  (34  111.  App. 

429),   Flood.  Lds.,  71. 
Ohio  &  M.  R.  Co.  V.  Irvin  (27  III.  178),  Ani- 
mals, 430,  475;  Witn.,  no. 
Ohio  &   M.   R.   Co.  V.  Jones  (27  111.  41). 

Animals,  313;   Fences,  49. 
Ohio  &  M.  R.  Co.  V.  Jones  (63  III.  472,  7 

Am.  Ry.  Rep.  477),  Animals,  28. 
Ohio  &  M.  R.  Co.  V.  Judy  (120  Ind.  397,  22 

N.   E.   Rep.  252),  App.,   125;   Dam.,   loi ; 

Eject.  Pass.,  129;  New  Tr.,  29. 
Ohio  &  M.  R.  Co.  V.  Kasson  (37  N.  Y.  218). 

Sales,  8. 
Ohio  &  M.  R.  Co.  .V.   Lackey  (78  111.  55), 

Stat.,  20. 
Ohio  &  M.  R.  Co.  V.  Lawrence  County  (,27 

III.  50),  Tax..  257. 
Ohio  &  M.    R.  Co.  V.   Levy  (134  Ind.  343, 

32  N.  E.  Rep.  815),  Sts.  &  H.,  383. 
Ohio  &  M.  R.  Co.  V.  McCarthy  (96  U.  S. 

258),  Car.  oi  M.,  595. 
Ohio  &  M.   R.  Co.  V.  McCartney  (121   Ind. 

38';,  23  N.  E.  Rep.  258),  Fires,  178;  Negl., 

89. 
Ohio  &   M.    R.  Co.  V.   McClelland  (25  111. 

140),  Cross.,  Inj.  at.  170:  Fences,  4. 
Ohio  &  M.  R.  Co.  V.  McClure  (47  Ind.  317), 

.Animals,  353. 
Ohio  &  M.    R.   Co.  V.   McDaneld   (5   Ind. 
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App.  io8,  31  N.  E.  Rep.  836),  App.,  36; 

Cross.,  Inj.  at,  109,  330;  Ncgl.,  74. 
Ohio  &  M.  R.  Co.  V.  McGehee  (47  IH-  App. 

348),  Farm  Cross.,  lo. 
Ohio  &  M.  R.  Co.  V.  McPherson  (35  Mo 

13),   Direct.,   19;  Subscr.,    156. 
Ohio  &  M.  R.  Co.  V.  Maisch  (29  111.  App. 

640),  App.,  55. 
Ohio  &  M.  R.  Co.  V.  Meiscnhcimer  (27  111. 

30),  Animals,  124. 
Ohio  &  M.   R.  Co.  V.  Miller  (46  Ind.  215. 

7  Am.  Ry.  Rep.  240),  Animals,  621. 
Ohio  &  M.  R.  Co.  V.  Mueller  (46  111.  App. 

109),  Evid.,  295. 
Ohio  &  M.   R.  Co.  V.  Muhling  (30  III.  9), 

Passes,  16. 
Ohio  &  M.  R.  Co.  V.  Neutzel  (143  111.  46, 

32  N.  E.  Rep.  529),  Flood.  Lds.,  74. 
Ohio  &  M.  R.  Co.  V.  Nickless  (71  Ind.  271), 

Car.  of  P.,  643;  Contrib.  Neg.,  72;  Passes. 

12;  Receiv.,  129. 
Ohio  &  M.  R.  Co.  V.  Nickless  (73  Ind.  382), 

PI..  SO. 
Ohio  &  M.  R.  Co.  V.  Noe  (77  111.  513),  Car. 

of  M.,  388. 
Ohio  &  M.  R.  Co.  V.  Nuetzcl  (43  III.  App. 

108),  Embankm.,  2,  4;  Flood.  Lds.,  21,  97; 

Lim.  of  Ac,  58. 
Ohio   &   M.    R.   Co.  V.   O'Donnell   (26  111. 

App.  348),  App.,  121. 
Ohio  &  M.  R.  Co.  V.  Pearcy  (128  Ind.  197, 

27  N.  E.  Rep.  479),  Death,  etc.,  44,  MS; 
Employes,  Inj.  to,  100,  144,  308,  348;  Fel. 
Serv.,  94,  226.  • 

Ohio  &  M.  R.  Co.  V.  People  (29  111.  App. 

561),  Car.  of  P..  227;  Words  &  Ph.,  I93- 
Ohio  &  M.  R.  Co.  V.  People  (119  111.  207, 

ID  N.  E.  Rep.  545).  Tax.,  300,  321. 
Ohio  &  M.  R.  Co.  V.  People  (45  III.  App. 

583),  PI..  67. 
Ohio  &  M.  R.  Co.  V.  People  (49  111.  App. 

225),  Penalty,  12;  PI.,  70. 
Ohio  &  M.  R.  Co.  V.  People  (32  III.  App. 

69),  Mand.,  34. 
Ohio  &  M.  R.  Co.  V.  People  (123  III.  467,  14 

N.  E.  Rep.  874),  Consol.,  24,  37. 
Ohio  &  M.   R.  Co.  V.  People  (123  111.  648, 

IS  N.  E.  Rep.  277),  Tax.,  257. 
Ohio   &   M.    R.   Co.  V.   People  (30  Am.   & 

Eng.   R.  Cas.  509,   120  111.  200,   11   N.   E. 

Rep.  347,  9  West.   Rep.    167),  Car.   of  P., 

106;  Mand.,  2,  4,  7,  15.  30;   PI.,  69;  Quo 

War..  3. 
Ohio  &   M.   R.   Co.  V.   People  (30  Am.   & 

Eng.   R.  Cas.  427,  121    111.  483,   13  N.   E. 

Rep.  236,  II  West.  Rep.  375),  Fences,  21, 

76:   Mand.,  3. 
Ohio  &  M.  R.  Co.  V.  Porter  (92  III.  437), 

Conip.  Nog.,  12;  Evid.,  173. 
Ohio  &  M.  R.  Co.  V.  Press  Pub.  Co.  (52  Am. 

&  Eng.   R.  Cas.   155,  48  Fed.  Rep.  206), 

Libel  &  S..  I.  6. 
Ohio   &  M.    R.   Co.   V.    Ramey  (139   III.  9, 

28  N.  E.  Rep.  1087;  affirming  39  III.  App. 
409),  Embankm.,  4;  Flood.  Lds.,  21. 

Ohio  &  M.  R.  Co.  V.  Reed  (40  111.  App.  47), 

Cross.,  Inj.  at,  131,  149.  160. 
Ohio  8f  M.  R.  Co.  v.  Robb  (36  III.   App. 

627),   Employes.   Inj.  to,  293;   Fel.   Serv., 

306. 


Ohio  &  M.  R.  Co.  V.  Rowland  (50  Ind.  349), 

Animals,   564. 
Ohio  &  M.  R.  Co.  V.  Rowland  (51  Ind.  .^85;, 

Trial,   181. 
Ohio  &   M.    R.   Co.  V.    Russell   (j3  Am.    & 

Eng.  R.  Cas.  149,  115  111.  52.  ,?  N    E.  Rep. 

561),  Fences,  2,  45;  Receiv.,  45. 
Ohio  &  M.   R.  Co.  V.  Sa.\toii  (27  III.  420;, 

Animals,  313. 
Ohio  &  M.   R.  Co    V.  Schiebc  (44  111.  4O0). 

Car.  of  P.,  204,  394. 
Ohio  &  .\1.  R.  Co.  r.  Selby  (47  Ind.  471,  S 

Am.  Ry.  Rep.  177),  Car.  of  L.  S.,  126,  127; 

Car.  of  P..  549;  Lvid.,  31,  47,  139;  Lini.  of 

Liab..  27;  I'as.^cs,  10,  28;  PI.,  157. 
Ohio  &  M.  R.  Co.  7'.  Shanefelt  (47  111.  497). 

Fires,  58,  00,  68,  120,  124;  NckI-.  9. 
Ohio  &  M.  R.  Co.  ;■.  Sinims  (43  111.  App. 

26o>,    Car.    of    P.,    278;    Death,   etc.,    271; 

Franch.,  6;  Stat.  &  D.,  ()8. 
Ohio  &  M.  R.  Co.  V.  Simon  (40  Ind.  278J, 

Lim.  of  Ac,  58;  Nuis.,  7. 
Ohio   ^   M.    R.    Co.    f.   Singletary   (34   III. 

App.  425),  Flood.  Lds.,  4^. 
Ohio  &  M.    R.  Co.  V.  Smith  (5   Ind.  App. 

36,  31  N.  E.  Rep.  .?7i),  Attys,  21. 
Ohio  &  M.   R.  Co.  V.  Smith  (5   Ind.  App. 

560,  32  N.  E.   Rep.  809),  Car.  oi  P.,  550; 

Trial,  218. 
Ohio  &  M.  R.  Co.  t'.  Stansberry  (5O  Am.  & 

Eng.  R.  Cas.  285,   132  Ind.  533,  .u  N.  E. 

Rep.  218),  Car.  of  P.,  443;  Slat.  &  D.,  138. 
Ohio  &   M.    R.   Co.  V.   State   (49  Ohio  St. 

668,    32     N.     E.     Rep.   933).    Direct.,    11; 

Stockh.,  17. 
Ohio  &  M.    R.  Co.  V.  Stein  (133  Ind.  243, 

31  N.  E.  Rep.  180,  32  N.  E  Rep.  831), 
Evid.,  202. 

Ohio  &  M.  R.  Co.  V.  Stratton  (78  111.  88), 

Car.  of  P.,  425;  Children,  Inj.  to,  120. 
Ohio  &  M.  R.  Co.  r.  Striblinj?  (38  III.  App. 

17),  Animals,  67,  397,  428.   540,  508,  573. 
Ohio  &   M.    R.  Co.  V.   Swartbout  {(>7   liul. 

567).  Tickets  &  F.,  7. 
Ohio  8i  ^\.   R.  Co.  V.  Taylor  (27  111.  207), 

Animals,  507. 
Ohio  &  M.  R.  Co.  V.  Thillman  (43  111.  .\pp. 

78),  Constr.  Rys.,  4:  Waters  &  W..  11. 
Ohio  &  M.  R.  Co.  V.  Thillman  (143  111.  127, 

32  N.  E.  Rep.  529),  Bridges.  20,  23,  Em- 
bankm., 4;  Em.  Dom.,  984,  (^89.  1081; 
Flood.  Lds.,  21,  53,  87;  Trial,  113;  Waters 
&  W.,  II. 

Ohio  &  M.  R.  Co.  t.  Tindall  (13  I"d.  .36fi). 

Death,  etc.,  42,  89,  344;  Fel.  Serv.,  1,  202, 

278. 
Ohio  &  M.   R.  Co.  J'.   Trapp  (4  Ind.   App. 

69,  30  N.  E.  Rep.  812),  Fires,  47,  58.   156, 

186,  342.  364:  Trial.  204. 
Ohio  &  M.  R.  Co.  T'.  Trowbridge  (45  Am.  & 

Eng.  R.  Cas.  200,  126  Ind.  391.  26  N.  E. 

Rep.   64),    Fright.   Teams,   2;   Sts.    &    H., 

374,  403,  411. 
Ohio  &  M.  R.  Co.  V.  Voiglrt  (122  Ind.  288, 

23  N.  E.  Rep.  774),  Death,  etc.,  322;  Evid, 

II.  284. 
Ohio  &  M.  R.  Co.  V.  Wachter  (34  Am.  !k 

Eng.   R.  Cas.   194,   123  111.  440.   15  N.   E. 

Rep.  279;  affirming  23  III.  App.  415),  Em. 

Dom.,  435,  989:  Flood.   Lds.,  16. 
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121. 
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Patten  t'.  Northern  C.  R.  Co.  (33  Pa.  St. 

4j6),  Em.  Doin.,  704,  718.  7J5,  751. 
Patten  V.  Union  Pac.  K.  Co.  (29  Fed.  Rep. 

Syo).  Car.  of  M..  560,  627. 
Patterson's  Appeal  (40  Am.  &  EnR.  R-  Cas. 

507,  !.•<>  I'a.  St.  ux>,  18  All.  Rip.  563),  Em. 

Uom..  io.?H:  Waters  Ift  VV.,  if). 
Patterson  j'.   Ball  (ly  Wis.  -!43),  Evid.,  275; 

OtVuers,  14. 
Patterson  f.    HurlinKton   &    M.    R.   Co.   (38 

Iowa  Jji)).  Death,  etc  ,  2.^5. 
Patterson  7:  Chica«o.  D.   &  V.   R.  Co.  {75 

111.  58K).   Injnnc.   14. 
Patters.iM  ;:  Chicano.  M.  Si  St.  P.  R.  Co.  (70 

Iowa  5<)3.  33  N.  W.  Uep.  jjH),  Witn..  46. 
PatlersDU  :■.  Clytle  ((7  I'a.  St.  500),  Car.  of 

Patters. >ii  r.   Ditroit.   L.   &  N.   R.   Co.  (19 

.\ni.  &  luif!.  k.  Cas.  415.  56  Mich.  172,  22 

\.  W.  Uep.  joo).  Car.  of  P.,  O2O;  Sts.  & 

II..  J14. 
I'altirsc.n  :•.  (Inat  Western  R.  Co.  (8  U.  C. 

C.  I'.  ><<)),  l.iin.  o(  Ac.,  56. 
I'.itter-on  ;•.  (ireat  Western  R.  Co.  {<)  U.  C. 

C.  I'.  JJo),  Ccinstr.  Kys.,  <H). 
PatlerMiii  j'.    Kansas  City.   Ft.  S.   &   M.   R. 

Co.  (47  .Mo.  .\pp.  570),  Stat.  A^ts.,  3. 
Patterson  v.   Xorili  Carolina   K.  Co.  ((>4  N. 

Car.  147),  Car.  of  M.,  17,  180;  War.  10. 
Patterson  v.  Philadelphia  &   R.    R.   Co.  (jo 

Phila.  (Pa.)  J91).   Em.   Dom.,  J06. 
Patterson  z'.   Philadelphia,  W.  &  U.   R.  Co. 

(4  lloust.  (Del.)  10.1,  7  .Am.  Ry.  Rep.  J07), 

Contrih.    Nefj.,    ,30;    Tresp.,    Inj.    to,    29; 

Words  &  Ph.,  150. 
Patterson  v.  Pittshnr^  &  C.  R.  Co.  (76  Pa. 

St.  .589),   Employes,  Inj.  to,  257. 
Patterson  7:   Sonth   &   N.   Ala.    R.   Co.   (89 

Ala.  318,  7  S().   Rep.  437).  Contrih.   Ncg., 

97;  Cross..  Sis.  &  H.,  J9,  202;  Dam.,  19; 

Willi.,  iftg. 
Patterson  7'.   Sonth  Carolina  R.  Co.  (4  So. 

Car.   153),   Evid.,  20(^). 
Patters(.n  v.  Wahash,  St.  L.  &  P.  R.  Co.  (18 

Am.  &  EnR.  R.  Cas.  130,  54  Mich.  91.  19 

N.  W.  Rep.  7(n),  Car.  of  P.,  s^S;  Cross. 

Rys.,  74;   ICvid.,   162,  175;  Parties.  8. 
Patterson  v.   Ynha  County  Suprs  (12  Cal. 

106),  Mun.  Aid,  303. 
Pattison  v.  Culton  tu  Ind.  240),  Car.  of  M., 

496.. 
Pattison   v.    Yuha   County    Sup'rs    (13   Cal. 

175).   Mnn.  .Aid.  20,  220. 
Patton  7'.  Central  Iowa  R.  Co.  (73  Iowa  306, 

35  X.  W.  Rep.  149),  Employes,  Inj.  to,  27, 

77- 
Patton  f.   East  Tenn.,  V.  &  G.   R.   Co.  (48 

.•\ni.  &  EnR.  R.  Cas.  581.  89  Tenn.  370,  15 

S.  W.  Rep.  919),  Cross.,  Inj.  at.  265;  Negl., 

36,   50,   88;    PI.,   70;   Tresp..    Inj.    to.    114, 

116. 
Patton  7'.  Philadelphia  Traction  Co.  (132  Pa. 

St.  76,  20  Atl.  Rep.  082),  St.  Rys.,  47,^ 
P.ntton  J'.  PittshnrK.  C.  &  .St.  L.  R.  Co.  (11 

Am.  &  Eur.  R.  Cas.  6.s8.  (/>  Pa.  St.  169J, 

Death,  etc..  122;  PI.,  158;  Stales,  4. 
Patton  '.:  .St.  Louis  &  S.  F.  R.  Co.  (2^  Am. 

&   Eng.   R.  Cas.  364.  87  Mo.   117).   Fires, 

124.   164,  223,  2.V). 
Patton  J'.  West  End  Narrow  Gauge  R.  Co. 

(14  Mo.  App.  589),  Animals,  222,  G03. 


Patton  V.  Western  N.  C.  R.  Co.  (31  Am.  & 

Eng.  R.  Cas.  298,  96  N.  Car.  455,  i  S.  E. 

Rep.   863).    Employes,   Inj.    to,   386;    Fcl. 

Serv.,  7.i.  -J»7.  349.  476. 
Paul  V.  Ualtimore  &  O.  &  C.  R.  Co.  (44  Fed. 

Rep.  513).  Consol.,  37. 
Paul  V.  Conncrsville  &  N.  J.  R.  Co.  (51  Ind. 

527).  Deeds.  9;  Vend.  &  P.,  4. 
Paul  V.  Missouri  Pac.  R.  Co.  (3  Dill.  (U.  S.) 

25),  Tax.,  208. 
Paul  V.  Pacific  R.  Co.  (4  Dill.  (U.  S.)  35). 

Tax.,  2O9. 
Paul  r.  Virginia  (8  Wall.  (U.  S.)  i(j8).  Citi- 
zens.,  I ;  Commerce,  7. 
Pauling  V.  London  &  N.  W.  R.  Co.  (7  Railw. 

Cas.  816,  8  Exch.  867,  23  L.  J.  Exch.  105), 

Agency,  110. 
Paulitsch  V.  New  York  C.  &  H.  R.  R.  Co. 

(26  Am.  &  Eng.  R.  Cas.   162,   102  N.   Y. 

280,  6  N.  E.  Rep.  577,  I  N.  Y.  S.  R.  656; 

reversing  18  J.  &  S.  241).  Car.  of  P.,  380; 

Tickets  &  F.,  5. 
Pauhiiier  v.   Erie   R.  Co.  (.H  N.  J.  L.    151), 

Coiitril).    Neg.,    18;    Death,   etc.,   O4,   435; 

Employes,   Inj.   to,  31;   Fel.   Serv.,  37,  03. 
Pavitt  V.  Lehigh  Valley  R.  Co.  (153  Pa.  St. 

302,  25  .\il.  Rep.  1107),  Car.  of  L.  S.,  99; 

Car.  (tl  M..  490. 
Pawlct  V.  Rutland  &  W.  R.  Co.  (28  Vt.  297), 

Iiidep.  Contr.,  5,  26. 
Pawnee  C<juiity  Coni'rs  ?'.  Atchison,  T.  &  S. 

F.  R.  Co   (21  Kan.  748).  Tax.,  341. 
Paxoii  V.  Illinois  C.  R.  Co.  (56  Iowa  427,  9 

N.  W.   Rep.  334).  Discriin.,  4. 
Payne  v.  Bristol  &  E.   R.  Co.  (6  .\1.  &  W. 

320,  2  Railw.  Cas.  75),  Em.   Dom.,   1087, 

1140,    1142. 
Payne  v.   Chicago,    R.   I.   &   P.   R.   Co.   (39 

Iowa  523,  9  Am.  Ry.  Rep.  17(1},  Cross..  Inj. 

at,  199;  Imp.  Neg.,  7. 
Payne  v.  Chicago.  R.  I.  &  P.  R.  (Jo,  (44  Iowa 

23b),  Cross.,  Inj.  at,  61;  Cross.,  Sts.  &  H., 

21. 
Payne  v.  Elliot  (54  Cal.  339),  Trover,  6. 
Payne  v.  Forty-sc-.jnd  Si.  &  G.  S.  F.  R.  Co. 

(8  J.  &  S.  (N.  V.)  8),  Evid.,  198,  276. 
Payne  r.  Fredericion  R.  Co.  (13  New  Brun. 

497),  Tresp.,  II. 
Payne  7'.   llunieston  &  S.   R.  Co.  (70  Iowa 

584,  31  N.  W.  Rep.  88()),  Children.  Inj.  to. 

.^8.   145. 
Payne  7'.   Kansas  &  A.  V.   R.  Co.  (47  Am. 

&    luig.    R.   Cas.   228,  46    Fed.    Rep.    546), 

Em.  Dom..  (14,  157,  163,  183,  373.  442,  459. 

(iS2.   103^;  E(i ,  s;   Injunc,  2,  11,  35:  Puh. 

Lds.,    12. 
Payne  v.  Kansas  City,  St.  J.  &  C,  B    R.  Co. 

(35  .Am.  &  Eng,  R.  Cas.  113.  72  Iowa  214, 

33  N.  W.  Rep.  633),  Animals,  178,  398.  399, 

Sfi^J.   .S99. 
Payne  7'.  Kansas  City.  St.  J.  &  C.  B.  R,  Co. 

(112  Mo.  6,  2ii  S.  W.   Rep.  322),  Culverts, 

IS,  Flood,   Lds,.   13,  80;  Nuis.,  3. 
Payne  7',  Morgan's  L.  &  T.  R.  &  S.  Co.  (38 

La.  Ann,    164,  58  Am.   Rep.   174),  Coiistr. 

Rys,.  4;   Rnihankm.,  4. 
Payne  7',  .Morgan's  L.  &  T.  R.  &  S.  Cn.  (43 

In    .Ann,  ()8i,   10  So.   Rep.    lo).  Charters, 

148:  Em.  Dom.,  420. 
Payne  7'.  Reese  (100  Pa.  St.  301),  Employes, 

Inj,  to,  97. 
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Payne  v.  Troy  &  B.  R.  Co.  (6  Am.  &  Eng. 

R.  Cas.  54.  83  N.  Y.  572),  Cross.,  Inj.  at, 

39;  Negl.,  67. 
TayiM:  v.  Troy  &  B.  R.  Co.  (9  Hun  (N.  Y.) 

S2(o,  Animals,  412. 
Payne  v.  Western  &  A.  R.  Co.  {18  Am.  & 

Eng.  R.  Cas.  119,  13  Lea  (Tenn.)  507,  49 

Am.  Rep.  666),  Agency,  73;  Libel  &  S.,  j; 

Words  &  Ph.,  Jio. 
Peabody    v.    Flint    (6    Allen   (Mass.)   52), 

Stockh.,  99. 
Peabody  v.  Oregon  R.  &  N.  Co.  (47  Am.  & 

Eng.   R.  Cas.  598,  21   Oreg.    121,  26  Pac. 

Rep.  losj).  Eject.  Pass.,  9,  54;  Evid.,  130. 
Pciche  V.  Colinan  (i  H.  &  R.  393,  L.  R.  1 

C.  P.  3.24.  12  Jur.  N.  S.  273.  35  L.  J.  M.  C. 

118,  14  W.  R.  439),  Intox'ing  L.,  6. 
Peake  v.  Baltini<ire  &  O.  R.  Co.  (24  Am.  & 

Eng.     R.    Cas.  467,  26    Fed.     Rep.  495), 

Judgm.,  17. 
Peake  v.  Wabash  R.  Co.  (18  111.  88).  Evid., 

233;  Name,  2;  Subscr.,  ?8,  103,  106,  Witn., 

13- 
Pearcc  v.   Humphreys  (34  Fed.    Rep.  282), 

Stat.  &  D.,   139. 
Pearce  f.   Madison  &  I.   R.  Co.  (21    How. 

(U.  S.)  441),  Consol.,  5. 
Pearcc  i'.   The   Thomas   Newton    (41     Fed. 

Rep.   106),  Car.  of  M.,   180,  369. 
Pearson  v.  Chicago,  B.  &  K.  C.  R.  Co.  (33 

Mo.    App.    543),    Animals,    117,    161,   474; 

Fences,  58. 
Pearson  v.  Chicago,  M.  &  St.  P.  R.  Co.  (48 

Am.  &  Eng.  R.  Cas.  364,  47  Minn.  9,  49 

N.  W.  Rep.  302),  Fel.  Serv.,  188. 
Pearson   v.   Concord   R.   Corp.   (13  Am.    & 

Eng.   R.  Cas.   102,  O2  N.   H.  537,  13  Am. 

St.  Rep.  590),  Direct.,  45;  Stockii    95,  98; 

Subscr.,  230. 
Pearson  v.  Duanc  (4  Wall.  (U.  S.)  605).  Car. 

of  1'.,  114,   115;   Eject.  Pass.,  45. 
Pearson  v.  Grt.it  Northern  R.  Co.  (18  W.  R. 

259),   Em.   Dom.,   1144. 
Pearson    v.  Johnson    (54   Miss.  259),    Em. 

Dom..  376. 
Pearson  v.  .Milwaukee  &  St.  P.  R.  Co.  (45 

low.i  497),   Animals,  260. 
Pearson  7'.  Union  R.  Co.  (14  Mo.  App.  579), 

Ciiildren,   Inj.  to,  66,   loi. 
Pear.son  v.   Wheeler  (55   N.   H.  41),    Evid., 

275- 
Peart  v.  Grand  Trunk   R.   Co.  (19  Am.   & 

Eng.    R.    Cas.    239,    10    Ont.    App.    191), 

Cross.,  Inj.  at,  227. 
Pca.sf  V.  Chicago  &  N.  W.  R.  Co.  (17  .Am. 

&  Eng.  R.  Cas.  5-'7.  f>i  VVis.  163,  «)  N.  W. 

Rep.  (joS),  I'd.  Serv.,  I.  30,  2.V). 
Pease  7:  Delaware.  L.  &  W.  R.  Co.  (i.j  Daly 

(N.  Y.)  459),  For.  Corp.,  24. 
Pease  7:  Delaware,  L.  &  W.  R.  Co.  (26  Am. 

&  Eng.  R.  Cas.  185,  loi  N.  Y.  367,  54  .\m. 

Kcp.  (mw;   reversing   ii    Daly  .'iO),    Eject. 

Pass..  48. 
Pcaslcc  V.  Ch.itham  (fx)  Hun  (N.  V.)  .189). 

Death,  etc.  2bo 
Peaslec  ?'.  Fitchi)urg  R.  Cf).  (i.S2  Mass.  155. 

25  N.  E.  Rep.  71),  Employes,  Inj.  to.  22; 

Fel.  Serv.,   185. 
Pcaslcy,  In  re  (44  Fed.  Rep.  271),  Witn.,  86, 

87.' 


Pcavey  v.  Calais  R.  Co.  (30  Me.  498),  Char- 
ters, 66;  Em.  Dom.,  74. 
Pcavy  V.  Georgia  R.  &  B.  Co.  (37  .Am.  & 

Eng.  R.  Cas.  114,  81  Ga.  485.  8  S.  E.  Rep. 

70),  Assault,  13;  Eject.  Pass.,  44,  55. 
Peck  V.  Bligh  (37  111.  317).  Bills  &  N  ,  13; 

Guar.,  4. 
Peck  V.  Dinsmore  (4  Port.  (.Ma.)  212).  Bills 

of  L.,  40;  Car.  of  .M.,  741;  Evid.,  225. 
Peck  t'.   Fonda.  J.  &  G.    R.   Co.  (25   N.   Y. 

S.  R.  95.  53  Hun  634.  3  Silv.  Sup.  Ct.  10. 

6  N.  Y.  Supp.  379),  Flood.  Lds.,  62;  Trial, 

45. 
Peck  J'.  Hiler  (24  Barb.  (N.  Y.)  178,  14  liuw. 

Pr.  155),  Leases,  71. 
Peckz'.  Hiler  (31  Barb.  (N.  Y.)  117),  Leases, 

7«. 
Peck  V.  Louisville,  N.  A.  &  C.  R.  Co.  {22 

Am.  &  Eng.   R.  Cas.   193.   loi   Ind.  366), 

Em.  Dom.,  67. 
Peck  7'.  .Michigan  C.  R.  Co.  (19  Am.  &  Eng. 

R.  Cas.  257,  .S7  .Mich.  3.  ^3   N.   W.   Rep. 

406),  Cross.,   Inj.  at,  77. 
Peck  7'.  Miller  (.59  .Mich.  594),  Constr.  Rys., 

91. 
Peck  I'.  Missouri  Pac.  R.  Co.  (31  Mo.  App. 

123).  Evid..  280. 
Peck  7'.  Neil  (3  .McLean  (U.  S.)  22),  Car.  of 

P..  99,  100;  Dam..  27. 
Peck  7'.  New  York  &  N.  J.  R.  Co.  (59  How. 

Pr.   (N.    Y.)  419;  appeal   dismissed   in  85 

N.   Y.  246).   Mort.,   203. 
Peck  7'.  New  York  &  N.J.  R.  Co.  (7  Am.  & 

Eng.   R.  Cas.  422,  85  X.   Y.  246;  dismiss- 
ing appeal    from   22   Hun    129,   mem.,    59 

How.  IV.  419).  Judgm..  45. 
Peck  7'.   New  York  C.   &   H.    R.   R.   Co.  U 

Hun  (N.  Y.)  236.  6  T.  &  C.  436),  Agency, 

98;   Eject.    Pass.,    119.    12s. 
Peck  7'.  New  York  C.  &  il.   R.   R.  Co.  (70 

N.  Y.  587;  aftirming  8  Hun  280.  an<I  con- 
firming 4  Hun  236,  0  T.  &  C.  43()).  Car. 

of  P.,  73;  ICjLct.   Pass..  I. 
Peck  7'.  -New  York.  N.  11.  &  H.  R.  Co.  (14 

Am.  &  I'-ng.   R.   Cas.  O33.  50  Conn.  379), 

Cross.,  Inj.  at,  217;  Imp.  .\eg..  26. 
Peck  7'.  San  Antonio  (51  Tex.  490).  Charters. 

172. 
Peck  7'.  Superior  S.  L.  R.  Co.  (36  .Minn.  343, 

31  .\.  W.  Rep.  217).  lini.  Dom..  457. 
Peckliam   7'.    Dutcliess    Cr)unty    k.    Co.    (.(7 

N.  Y.  S.  R.  182.  20  N.  Y.  Supp.  39).  Farm 

Cross.,  3. 
Pcclcham   f.    Van   Wagcncn   (8?   N.    Y.  40), 

Divid.,  13. 
Pc.ldicord  7'.   Baltimore.  C.  &   E.   M.    Pass. 

R.  Co.  (34  Md.  463),  Em.  Dom.,  1O4. 
Peddicord  7'.  Missouri   I'ac.   R.  Co.  (85  .Mo. 

160;,  Animals.  153. 
Peden   :•.    Chicago.    R.    I.    &   P.    R.    Co.    (78 

Iowa   131.  4  L.   R.  .\.  401.  42  .\.  W.   Rep. 

025).  Gov'ts.  19;  Evid..  241;  PI.,   100. 
Pcden  7'.   Chicago.    R.    I.    &   P.   R.   Co.   (73 

Iowa  328.  35  N.   W.   Rep.  424,  5  .Am    St. 

Rep.   oi8o).    Gov'ts,   3.    15:    Deeds.   28. 
P-derson  :■.  Seattle  Con.  St.  R.  Co.  {()  V\'ash. 

202,  33   Pac.   Rep.  351,  34  Pac     Rep.  005). 

.App  ,  100:  New  Tr..  17;   Release,   14. 
Peeb'es  7'.   Boston  &  A.   R.   Co.  (112  Mass. 

4(;8),  Car.  of  M.,  312. 


746 


TABLE  OF  CASES. 


) 
I 


Peebles  v.   North  Carolina  R.  Co.  (63  N. 

Car.  Jj8),  Abate.,  4. 
Peed  V.  Millikan  (7g  Ind.  86),  Mun.  Aid,  411. 
Peck  V.  Uerry  (j;  Cli.  D.  541),  Direct.,  iJ, 

55;  Words  &  I'll.,  1 19. 
Peek  7-.  Nurtii  StalTordshire  R.  Co.  (10  H. 

L.  Cas.  47J.  (J  Jur.  N.  S.  914,  jj  L.  J.  U- 

U.  .^41,  u  W.  k.  lojj,  8  L.  T   768),  Car. 

oi  M.,  411;  Lim.  of  Liab.,  j,  4,  9,  11,  ji, 

Pi-iples  7'.  liiuiiswiek  &  A.  R.  Co.  (60  Ga. 

2«l).  I'l..  <)J. 
I'let  f.  ChicuK"  &  N.  VV.  R.  Co.  (19  Wis. 

ii«).  Car.  of  M.,  bi.\. 
I'tet  J'.  ChiiaKo  &  N.  \V.   R.  Co.  (io  Wis. 

5<>4).  Car.  ot  M.,  39,  140,  O12,  778. 
Put  V.  Chicago,  M.  &  St.  P.  K.  Co.  (Iowa) 

(55  N    VV.  Uep.  50K),  Animals,  145. 
Peetz  t'.  St.  Charles  St.  K.  Co.  (4J  La.  Ann. 

541.  7  St>.   kep.  ((HH),   I'lvid.,   IJO. 
I'cgler  i'.  Monmouthshire  k.  &  C.  Co.  (6  H. 

&  N.  fj44,  39  L.  J.  Mx.  J49,  9  \V.  k.  497, 

4  L.  T.  331).  Charges,  (15,  iifi. 
PeKram  v.  Charlotte,  C.  &  A.  k.  Co.  (6  Ant. 

&   IJiK    k.   Cas.  470,  84  N.   Car.  (k/),  37 

Am.  kep  639).  Stat.  .ARts,  2 
Peik  r.  Chicano  &  N.  W.  k.  Co.  (94  U.  S. 

104,    16  Am.    ky.    kep.  413),   Charms,    u, 

25:  Consol.,  37;  Int.  Com..  J16. 
Pcirce  r.  Boston  &  L.  k.  Corp.  (^4  .\m.  & 

Eng.  k.  Cas.  (>34,  27  .\m.  &  luig.  k.  Cas. 

359.  J4'  Mass.  481,  6  N.  E.  kep.  96),  Em. 

L)om.,   i4->,  9W>;  Tresp.,  8. 
Pekin  r.   Urereton  (67  111.  477),  Sts.  &   H., 
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200. 
People  V.  Eddy  (3  Lans.  (N.  Y.)  80,  57  Barb. 

593).  Ry-  Com'rs.  4. 
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People  V.  Edick  {^2  N.  Y.  S.  R.  404,  10  N. 

Y.  Supp.  299),  "Tax.,  276. 
People  V.  Eel  River  &  E.  R.  Co.  (98  Cal. 

665,  33  Pac.  Rep.  728),  Direct.,  54;  Sts.  & 

H.,  6,  11;  Ult.  Vir.,  18. 
People  V.  Erie  R.  Co.  (36  How.  Pr.  (N.  Y.) 

129),  Receiv.,  12,  16. 
People  V.  Erie  R.  Co.  (56  How.  Pr.  (N.  Y.) 

122),  Cred.  Bill,  6. 
People  V.  First  Judge  (2  Hill  (N.  Y.)  398), 

Em.  Dom.,  539,  547. 
People  V.  Ford  County  Sup'rs  (63  111.  142), 

Mun.  Aid,  312. 
People  V.  Ft.  Edward  (70  N.  Y.  28),  Mun. 

Aid,  117,  127,  136. 
People  V.  Fort  St.  &  E.  R.  Co.  (41   Mich. 

413).  St.  Rys.,  154. 
People  V.  Ft.  Wayne  &  E.  R.  Co.  (92  Mich. 

522,  52  N.  W.  Rep.  1010),  St.  Rys.,  37,  44, 

191. 
People  V.   Franklin  (s  Lans.  (N.  Y.)   129), 

Mun.  Aid,  82,  84,  89,  91,  104. 
People  V.  Ganley  (29  N.  Y.  S.  R.  130,  8  N. 

Y.  Supp.  563,  56  Hun  639;  affirmed  in  131 

N.  \'.  566,  mem.,  42  N.  Y.  S.  R.  947,  30 

N.  E.  Rep.  64),  Tax.,  276. 
People  i>.  Genesee  Valley  C.  R.  Co.  (30  Hun 

(N.   Y.)   565;   affirmed  in  95   N.    Y.  666, 

mem.).  Costs,  4. 
People  V.  Gilon  (41  Hun  510,  3  N.  Y.  S.  R. 

3S8),  Sts.  &  H.,  352. 
People  V.  Gilon  (126  N.  Y.  147,  27  N.  E. 

Rep.  282,  37  N.  Y.  S.  R.  17;  reversing  58 

Hun  76.  33  N.  Y.  S.  R.  838.  11  N.  Y.  Supp. 

439),  St.  Rys.,  301;  Tax.,  276. 
People  V.  Glann  (70  111.  232),  Mun.  Aid,  226. 
People  V.  Grant  (50  N.  Y.  S.  R.  465,  21  N. 

Y.  Supp.  232,  66  Hun  634;  affirmed  in  138 

N.  Y.  653,  mem.,  53  N.  Y.  S.  R.  931,  34 

N.  E.  Rep.  513),  St.  Rys.,  21. 
People  V.  Granville  (104  111.  285),  Mun.  Aid, 

29,  288. 
People  V.  Hamill  (134  111.  666,  17  N.  E.  Rep. 

799,  29  N.  E.  Rep.  280),  Mun.  Aid,  29,  317, 

3^9- 
People  V.  Haren  (19  N.  Y.  S.  R.  818,  3  N. 

Y.  Supp.  86),  Tax.,  276. 
People  V.  Harp  Sup'rs  (67  111.  62),  Mun.  Aid, 

115.  126,  286. 
People  V.  Hatch  (65  Barb.  (N.  Y.)  430,  i  T. 

&  C.  113),  Mun.  Aid,  89. 
People  V.   Havemeyer  (3  Hun  (N.  Y.)  97, 

16  Abb.  Pr.  N.  S.  219,  4  T.  &  C.  365.  47 

How.   Pr.  494),   Mand.,  24;   Stat.,    i,  34: 

Sts.  &  H..  25;  Tax.,  40. 
People  V.  Hill  (65  Barb.  (N.  Y.)  435:  appeal 

dismissed  in  53  N.  Y.  547),  Mun.  Aid,  .1,^4. 
People  V.  Henshaw  (61  Barb.  (N.  Y'.)  409), 

Mun.  Aid,  6,  89. 
People  V.  Hicks  (105  N.  Y.  198,  7  N.  Y.  S. 

R.   359,   II   N.    E.   Rep.  653;  affirming  40 

Hun  S98,  2  N.  Y.  S.  R.  294),  Tax.,  276. 
People    V.    Hills    (i     Lans.     (N.    Y.)   202), 

Direct.,  4.  12,  35;  Quo  War.,  3. 
People  V.  Hitchcock  (2  T.  &  C.  (N.  Y.)  134), 

Mun.  Aid,  224. 
People  V.  Hoe  (20  Hun  (N.  Y.)  26),  Rap.  T. 

Acts,  2. 
People  V.  Holden  (82  111.  93),  Mun.  Aid,  233. 
People  V.  Holden  (91  111.  446),  Mun.  Aid, 

293. 
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People  V.  Hudson  River  R.  Co.  (2  Abb.  Pr. 

N.  S.  (N.  Y.)  249,  32  How.  Pr.  394).  I"- 

junc,  24. 
People  V.    Hughitt   (5   Lans.   (N.   Y.)   89), 

Man.  Aid,  87,  99. 
People  V.  Hulbert  (59  Barb.  (N.  Y.)  446), 

Mun.  Aid,  44,  82,  88,  104,  171,  437. 
People  V.  Hulbert  (46  N.  Y.  110;  reversing 

sg  Barb.  446),  Mun.  Aid,  81,  4.37. 
People  V.   Hutton    (18    Hun  (N.   Y.)   116), 

Mun.  Aid,  loi,  106. 
People  V.  Illinois  &  St.  L.  R.  &  C.  Co.  (122 

111.  506,  14  N.  E.  Rep.  261),  Car.  of  M.,  56. 
People  V.  Illinois  C.  R.  Co.  (62  111.  510,  6 

.■\m.  Ry.  Rep.  201),  Land  Grants,  115. 
People   I'.   Jackson    County   Sup'rs    (92    111. 

441),  Mun.  Aid,  117,  137.  160. 
People    V.    Kalamazoo    Circuit    Judge    (35 

Mich.  227,  15  Am.  Ry.  Rep.  349),  PI.,  i55- 
People  V.  Keator  (2  How.  Pr.  N.  S.  (N.  Y.) 

479),  Tax.,  276. 
People  V.  Keator  (67  How.  Pr.  (N.  Y.)  2;7; 

affirmed  in  36  Hun  592),  Tax.,  276. 
People  V.  Keator  (36  Hun  (N.  Y.)  592,   17 

Abb.  N.  Cas.  369;  affirming  67  How.  Pr. 

277;  appeal  dismissed  in  loi   N.  Y.  610, 

mem.,  3  How.  Pr.  N.  S.  210),  Tax.,  276. 
People  V.  Kerr  {37  Barb.  (N.  Y.)  357;  modi- 
fying 20  How.  Pr.  144;  affirmed  in  27  N. 

Y.  188),  Injunc,  32. 
People  V.  Kerr  (27  N.  Y.  188,  25  How.  Pr. 

258),  Em.  Dom..  161,  180. 
People  V.  Ketchum  (72  111.  212),  Charters, 

125. 
People  V.   Knowles  (47   N.  Y.  415),   Mun. 

Aid,  436,  437- 
People  V.   Laenna  (67  111.  65),   Mun.  Aid, 

138,  139- 
People  V.  Lake  Shore  &  M.  S.  R.  Co.  (13 

Am.  &  Eng.  R.  Cas.  611,  52  Mich.  277,  17 

N.  W.  Rep.  841),  Cross.,  Sts.  &  H.,  59- 
People  V.  Lake  Shore  &  M.  S.  R.  Co.  (ii 

Hun  (N.  Y.)  i;  appeal  dismissed  in  70  N. 

Y.  220),  For.  Corp.,  2. 
People  V.  Laurence  (70  Hun  (N.  Y.)  80,  53 

N.  Y.  S.  R.  536,  23  N.  Y.  Supp.  1095), 

Crim.   L.,  27. 
People  V.   Law  (34  Barb.   (N.  Y.)  494,  22 

How.  Pr.  109),  Parties,  21;  St.  Rys.,  98; 

Sts.  &  H.,  106,  120,  142. 
People  V.  Lawrence  (41  N.  Y.  137;  affirming 

36  Barb.  177),  Stat.,  34- 
People  V.  Lockport  &  B.  R.  Co.  (13  Hun 

(N.  Y.)  211),  Location,  etc.,  22. 
People  V.  Loew  (102  N.  Y.  471,  2  N.  Y.  S.  R. 

52;  affirming  39  Hun  490),  Stat.,  17. 
People  V.  Logan  County  Sup'rs  (45  111.  162), 

Mun.  Aid,  80,  109. 
People  V.  Logan  County  Sup'rs  (63  111.  374), 

Estop.,  12;  Mun.  Aid,  120,  137,   154,  165, 

168.  286,  293,  294. 
People  V.  Long  Island  R.  Co.  (31  Hun  (N. 

Y.)  125),  Mand.,  15. 
People  V.  Long  Island  R,  Co.  (60  How.  Pr. 

(N.  Y.)  395,  9  Abb.  N.  Cas.  181),  Corp., 

4;  Mun.  Corp.,  26;  Stat.,  6. 
People  V.  Long  Island  R.  Co.  (134  N.  Y. 

S06,  31  N.  E.  Rep.  87.1,  47  N.  Y.  S.  R. 

648;  affirming  58  Hun  412,  34  N.  Y.  S.  R. 

715,  12  N.  Y.  Supp.  41),  Crim.  L.,  18;  Stat., 

7;  Words  &  Ph.,  163. 


People  V.  Los  Angeles  Elec.  R.  Co.  (91  Cal. 

338,    27    Pac.    Rep.  673),   Elec.    Rys.,  2; 

Franch.,  10;  St.  Rys.,  116. 
People  V.  Louisville  &  N.  R.  Co.  (120  111. 

48,  10  N.  E.  Rep.  657),  Aband.,  4;  Car.  of 

P.,   215;    Consol.,    24,    34,    40;    Contr.,    i; 

Mun.  Aid,  230;   Sales  of  Rds.,   14;   Stat. 

&  D.,  47. 
People  V.  Louisville  &  N.  R.  Co.  (111.)  (25 

Am.  &  Eng.  R.  Cas.  235,  5  N.  E.   Rep. 

379),  Cov'ts,  8;  Jurisd.,  15;  Mort.,  249. 
People  V.  Low  (40  Hun  (N.  Y.)  176),  Cert., 

10. 
People  V.  McKay  (8  Am.  &  Eng.  R.  Cas. 

205,  46  Mich.  439,  9  N.  VV.  Rep.  486),  As- 
sault, 7;  Stat.  &  D.,  :o8. 
People  y.  McLane  (62  Cal.  616),  Mand.,  3. 
People  V.  McMaster  (10  Abb.  Pr.  N.  S.  (N. 

Y.)  132),  Mun.  Aid,  104. 
People  V.  McRoberts  (62  111.  38,  7  Am.  Ry. 

Rep.  445),  Em.  Dom.,  9,  28,  379.  775- 
People  V.  Manhattan  R.  Co.  (9  Abb.  N.  Cas. 

(N.  Y.)  448,  24  Hun  662,  mem.),  Receiv., 

27. 
People  V.   Manhattan    R.   Co.   (20  Abb.    N. 

Cas.  (N.  Y.)  393),  Mand.,  24. 
People  V.  Matchellor  (53  N.  Y.  128,  5  .Am. 

Ry.  Rep.  25),  Mun.  Aid,  15. 
People  V.  Metropolitan  El.  R.  Co.  (26  Hun 

(N.  Y.)  82),  Leases,  22. 
People  V.  Michigan  S.  &  N.  I.   R.  Co.  (4 

Mich.  398),  Tax.,  loi. 
People    V.    Michigan    Southern    R.    Co.    (3 

Mich.  496),  Em.  Dom.,  447,  448. 
People  V.  Mississippi  &  A.   R.  Co.  (13  111. 

66),  Quo  War.,  5. 
People  V.  Mississippi  &  A.  R.  Co.  (14  111. 

440),  Charters,  97. 
People  V.  Mitchell   (35  N.   Y.  551;  affirm- 
ing 45  Barb.  208),  Mun.  Aid,  8.  54,  73. 
People  V.   Morgan  (65   Barb.  (N.   Y.)  473; 

overruled  in   18  Hun   116;  reversed  in  55 

N.  Y.  587),  Cert.,  9,  10;   Mun.  Aid,   106, 

433;  Stat.,  34. 
People  V.  Morgan  (55  N.  Y.  587;  reversing 

65  Barb.  473,   i  T.  &  C.   loi),  Mun.  Aid, 

225. 
People  V.  Newton  (126  N.  Y.  656,  27  N.  E. 

Rep.  370,  37  N.  Y.  S.  R.  391;  dismissing 

appeal  from  26  J.  &  S.  439,  34  N.  Y.  S. 

R.  584,  II  N.  Y.  Supp.  782,  19  Civ.  Pro. 

Rep.  416),  App.,  20. 
People  V.  Newton  (34  N.  Y.  S.  R.  584,  26  J. 

&  S.  439,  19  Civ.  Pro.  416,  II  N.  Y.  Supp. 

782),  Mand.,  2. 
People  V.  Newton  (16  N.  Y.  S.  R.  86,  i  N. 

Y.  Supp.  197;  reversing  14  N.  Y.  S.  R. 

906),  Cable  Rys.,  i. 
People  V.  Newton  (38»Am.  &  Eng.  R.  Cas. 

391,  112  N.  Y.  39(5,  19  N.  E.  Rep.  831,  21 

N.  Y.  S.  R.  8;  affirming  48  Hun  477,  r 

N.  Y.  Supp.  197.  16  N.  Y.  S.  R.  86),  Cable 

Rys.,  3- 
People  V.  New  York  &  H.  R.  Co.  (26  How. 

Pr.  (N.  Y.)  44),  Mun.  Corp.,  49. 
People  V.  New  York  &  H.  R.  Co.  (45  Barb. 

(N.  Y.)  73),  Injunc,   15;   Sts.  &  H.,  84, 

247.  422. 
People  V.  New  York  C.  &  H.  R.  R.  Co. 

(74  N.  Y.  302;   modifying   12  Hun   19s), 
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Bridges,  31,  42;  Crim.  L.,  21,  32;  Cross.. 
Sts.  &  H.,  91 ;  Sts.  &  H..  188. 

People  V.  New  York  C.  &  H.  R.  R.  Co. 
(23  N.  Y.  Supp.  456.  5-J  N-  Y.  S.  R.  530). 
Cross.,  Sts.  &  H.,  48,  63;  Em.  Dom..  113. 

People  V.  New  York  C.  &  H.  R.  R.  Co. 
(9  Am.  &  Eng.  R.  Cas.  i.  28  Hun  (N.  Y.) 
543.  3  Civ.  Pro.  11.  2  McCar.  345;  revers- 
ing 2  Civ.  Pro.  82).  Car.  oi  M..  48;  Car.  of 
P..    106;    Mand..    15.  30. 

People  V.  New  York.  C.  &  St.  L.  R.  Co.  (129 
N.  Y.  474,  29  N.  E.  Rep.  959,  42  N.  Y.  S. 
R.  90;  reversing  61  Hun  66.  39  N.  Y.  S.  R. 
72s,  15  N.  Y.  Supp.  635),  Consol.,  6;  Tax., 

65. 
People  V.  New  York  C.  R.  Co.  (51  N.  Y. 

623).  Agency,   105. 
People  V.   New  York  C.   R.  Co.  (24  N.  Y. 

485;   affirming  34  Barb.   123),   Canals,  6; 

Words  &  Ph..  199- 
People  V.  New  York  C.  R.  Co.  (5  Park.  Cr. 

(N.  Y.)  195),  Crim.  L.,  18. 
People  V.  New  York  C.  R.  Co.  (13  N.  Y. 

78;  affirming  25   Barb.   199),   Cross.,  Inj. 

at.  154. 
People  V.  New  York  C.   R.  Co.  (28  Barb. 

(N.  Y.)  284),  Lim.  of  Ac.,  65. 
People  V.  New  York  C.  U.  R.  Co.  (39  N.  Y. 

S.    R.  42s,   IS   N.   Y.   Supp.  225;   appeal 

dismissed  in  129  N.  Y.  621,  mem.,  41  N. 

Y.  S.  R.  945),  PI.,  67. 
People  V.  New  York  C.  U.  R.  Co.  (39  N. 

Y.  S.  R.  571,  IS  N.  Y.  Supp.  24s,  60  Hun 

583,  mem.),  PI.,  174- 
People  V.  New  York  C.  U.  R.  Co.  (21  N. 

Y.  Supp.  373,  66  Hun  633.  50  N.  Y.  S.  R. 

454;  affirmed  in  137  N.  Y.  606,  mem.,  51 

N.  Y.  S.  R.  930,  33  N.  E.  Rep.  744),  Dis- 

sol.,  7,   16,  17. 
People  V.  New  York,  L.  E.  &  W.  R.  Co. 

(17  Abb.  N.  Cas.  (N.  Y.)  304),  Stat.  &  D., 

29,  58. 
People  V.  New  York.  L.  E.  &  W.  R.  Co. 

(63  How.  Pr.  (N.  Y.)  291),  Mand.,  15 
People  V.  New  York,  L.  E.  &  W.  R.  Co. 

(22  Hun  (N.  Y.)  533).  Car.  of  M.,  47,  48. 
People  V.  New  York,  L.  E.  &  W.  R.  Co. 

(29  Am.  &  Eng.  R.  Cas.  480,  104  N.  Y. 

58,  9  N.  E.  Rep.  856.  5  N.  Y.  S.  R.  5S0; 

reversing  40  Hun  570,  2  N.  Y.  S.  R.  237), 

Stat.  &  D.,  14,  20. 
People  V.  New  York,  N.  H.  &  H.  R.  Co. 

(10  Am.  &  Eng.   R.   Cas.  230,  89  N.  Y. 

266),  Bridges.  24;  Crinv  L.,  31;  Nuis.,  3; 

Sts.  &  H.,  180. 
People  V.  New  York,  N.  H.  &  H.  R.  Co. 

(55  Hun  409,  29  N.  Y.  S.  R.  172,  8  N.  Y. 

Supp.    672;   affirmed   in    123    N.    Y.   635, 

mem.,  25  N.  E.  Rep.  953,  mem.,  33  N.  Y. 

S.  R.  1028),  Car.  of  P.,  190;  Int.  Com.,  216; 

Stat.,  58. 
People  V.  New  York.  N    H.  &  H.  R.  Co. 

(II  Hun  (N.  Y.)  297).  Sts.  &  H.,  314. 
People  V.   Niagara  County  Sup'rs  (4  Hill. 

(N.  Y.)  20),  Tax..  100. 
People  V.   North   Chicago    R.   Co.   (88  111. 

537.  21  Am.  Ry.  Rep.  359),  St.  Rys.,  219. 
People  V.  Northern  Pac.   R.  Co.   (18  J.  & 

S.  (N.  Y.)  456),  Stockh.,  7. 
People  V.  North  Pac.  Coast  R.  Co.  (24  Am. 


&  Eng.  R.  Cas.  610,  68  Cal.  SSL  10  Pac. 

Rep.  45).  Tax.,  322. 
People  V.  O'Brien  (36  Am.  &  Eng.  R.  Cas. 

78,  HI  N.  Y.  I,  18  N.  E.  Rep.  692,  19  N. 

Y.  S.  R.  173;  reversing  10  N.  Y.  S.   R. 

596,  45    Hun   519),    Dissol,    12,  28;    Em. 

Dom.,  129;  Receiv.,  75;  Stat.,  10;  St.  Rys., 

12,  20,  28,  244. 
People  V.  Ohio  &  M.  R.  Co.  (21  111.  App. 

Zj),   Fences,  76. 
People  V.   Oldtown   Sup'rs  (88  111.   202,  21 

Am.  Ry.   Rep.  297),  Mun.  Aid,  80. 
People  V.  Oliver  (i  T.  &  C.  (N.  Y.)  570), 

Mun.  Aid,  88. 
People  V.  Pacheco  (27  Cal.  175),  State  Aid, 

14- 
People  V.  Park  &  O.  R.  Co.  (76  Cal.   156, 

18  Pac.   Rep.   141).   Nuis.,   10;  Trial,   100; 

Words   &  Ph.,    178. 
People  V.  Paton  (5  N.  Y.  S.  R.  316,  20  Abb. 

N.  Cas.   172),  Stock,  42,  81. 
People  V.  Peck  (42  How.  Pr.  (N.  Y.)  425). 

Mun.  Aid.  81,  89.  91,  93,  94.  95- 
People  V.  Phillips  (67  N.  Y.  582),  Mun.  Aid, 

435. 
People  V.  Phyfe  (53  Am.  &  Eng.  R.  Cas.  30, 

136  N.  Y.  554.  32  N.  E.  Rep.  978,  49  N. 

Y.  S.   R.  680;  revarsing  20  N.  Y.  Supp. 

461),  Crim.  L.,  38. 
People   i:    Pierce   (31    Barb.    (N.    Y.)    138), 

Tax.,  127.  276. 
People  V.   Pitman  (9  N.  Y.   S.   R.   469,  45 

Hun  588),  Cert.,  8;  Tax..  276. 
People  V.   Pittsburg   R.    Co.    (53   Cal.   694), 

Em.  Dom.,  188. 
People  V.  Pittsburg  R.  Co.  (22  Am.  &  Eng. 

R.  Cas.  206,  67  Cal.  625,  8  Pac.  Rep.  381), 

Tax.,   21. 
People  V.  Placerville  &  S.  V.  R.  Co.  (34  Cal. 

656),  Tax.,  21,  249. 
People  V.   Pond  (13  Abb.   N.  Cas.  (N.  Y.) 

I ;  appeal  dismissed  in  92  N.  Y.  643,  mem.), 
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People  f.  Potrero  &  B.  V.  R.  Co.  (67  Cal. 

166.  7  Pac.  Rep.  445),  Bridges,  61,  64. 
People  V.  Pueblo  County  Com'rs  (2  Colo. 
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Iowa  511),  Mun.  Aid,  31. 
Renwick  v.  Davenport  &  N.  W.  R.  Co.  (49 
Iowa  664),  Em.  Dom.,  708,  looi;  Rip.  Rts., 
10. 
Renwick  v.  New  York  C.  R.  Co.  (36  N.  Y. 


,    i'! 


TABLE  OF  CASES. 


789 


C.  P. 

C.  Q. 


132,  34  How.  Pr.  91 ;    Cross.,  Inj.  at,  130, 

276;  Evid.,  291. 
Republican  River  Bridge  Co.  v.  Kansas  Pac. 

R.  Co.  (92  U.  S.  315;  affirming  12  Kan. 

409),  Land  Grants,  93. 
Republican  Valley  &  W.   R.  Co.  v.   Chase 

County  (48  Am.  &  Eng.  R.  Cas.  641,  3Z 

Neb.  759,  51  N.  W.  Rep.  132),  Ta.x.,  271. 
Republican  Valley  R.  Co.  v.  Arnold  (10  Am. 

&  Eng.  R.  Cas.  219,  13  Neb.  485,  14  N. 

W.  Rep.  478),  VVitn.,  123. 
Republican  Valley  R.  Co.  v.  Fellers  (20  Am. 
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961. 
Schroeder  v.  Hudson  River  R.  Co   (5  Diier 

(N.  Y.)  55).  Car.  of  M.,  92,  215.  562,  593. 
Schubert  v.  Minneapolis  &  St.  L.  R.  Co.  (27 

Minn.   3fx),  7   N.   VV.   Rep.  3(16),  Animals, 

122,  288. 
Schue  V.  Benedict  (116  N.  Y.  510.  22  N.  E. 

Rep.  1073,  27  N.  Y.  S.  R.  526),  Car.  of  M., 

239 
Schuerman  v.  Missouri  R.  Co.  (3  Mo.  App. 

565).  Contrib.  Neg.,  105,  113. 
Schular  7'.  Hudson  River  R.  Co.  (38  Barb. 

(N.  Y.)  653),  Indep.  Contr.,  9:  PL,  45. 
Scliulenbcrg  7:  Harriman  C21  Wall.  (U.  S.) 

44;   affirming   2   Dill.   ,508),    Land   Grants, 

44- 
Schulenburg  r.   Mcniphi.s.  C.  &  N.  VV.  R. 

Co.  (67  Mo.  442),  Liens,  22. 
Schuler  v.   Northern  Liberties  &  P.   R.  T. 

Co.  (3  Whart.  (Pa.)  555),  Em.  Dom..  133. 
Schuler  v.  Third  Ave.  R.  Co.  (44  N.  Y.  S. 

R.  774.  17  N.  Y.  Supp.  834;  affirmed  in  48 

N.  Y.  S.  R.  663,  I  Misc.  351.  20  N.  Y. 

Supp.  683),  Evid.,  28,  163;  New  Tr.,  41. 
Schuler  v.  Third  Ave.  R.  Co.  (48  N.  Y.  S.  R. 


663.   I   Misc.  351,  20    N.   Y.  Supp.  863), 

Evid.,  211;  PI.,  no;  St.  Rys.,  341. 
Schulte  I'.  New  Orleans  City  &  L.  R.  Co.  (44 

La.  .\nn.  509,  10  So.  Rep.  811),  St.  Rys., 

493- 
Schulte  V.  North  Pac.  Transp.  Co.  (50  Cal. 

592),  Nuis.,  9. 
Schulte  V.  St.  Louis,  I.  M.  &  S.  R.  Co.  (76 

Mo.  324).  Animals.  C20;  App.,  146. 
Schultz  V.  Chicago  &  N.  VV.  R.  Co.  (44  Wis. 

638,  18  Am.  Ry.  Rep.  146),  Contrib.  Neg., 

42;   Employes,  Inj.  to,  157,   182,  298;  Re- 

Schultz  V.  Chicago  &  N.  VV.  R.  Co.  (28  Am, 

&  Eng.  R.  Cas.  404,  67  Wis.  616,  31  N.  VV. 

Rep.  321,  58  Am.  Rep.  881),  Employes,  Inj. 

to,   14,   172,  198,  214;  Pel.   Serv.,  382,  388. 
Schultz  V.  Chicago,  M.  &  St.  P.  R.  Co.  (48 

Wis.  375.  4  N.  VV.   Rep.  399),   Employes, 

Inj.  to,  769;  Pel.  Serv.,  95,  315,  330;  New 

Tr.,  82. 
Schultz  V.  New  York  C.  &  H.  R.  R.   Co. 

(69  Hun  515.  53  N.  Y.  S.  R.  149,  23  N.  Y. 

Supp.  509),  Cross.,  Inj.  at,  280. 
Schultz  V.  Pacific  R.  Co.  (36  Mo.  13),  C;.r. 

of  P.,  139,  140,  180;  Death,  etc.,  234. 
Schultz  V.  Third  Ave.   R.  Co.   (15  J.   &  S. 

(N.  Y.)  285),  New  Tr.,  93. 
Scluiltz  V.  Third  Ave.  R.  Co.  (9  Am.  &  Eng. 

R.  Cas.  412,  89  N.  Y.  242;  reversing  14  J. 

&  S.  2i\).  Trial,  190;  Witn.,  39,  41. 
Schullze  7'.  Missouri  Pac.    R.   Co.  (32   Mo. 

App.  438).  Car.  of  P.,  350;  Contrib.  Neg., 

75.  76. 
Schulze  V.  Great  Eastern  R.  Co.  (30  Am.  & 

Eng.  R.  Cas.  134.  >9  U-  B.  D.  30,  56  L.  J. 

Q.  B.  442,  5  Ry-  &  C.  T.  Cas.  vii),  Car. 

of  M.,  805. 
Schum  i:  Pennsylvania  R.  Co.  (107  Pa.  St. 

8),  Cross..  Inj.  at,  234. 
Schiimakcr  7'.    Si.    Paul   &    D.    R.    Co.    (46 

Minn.  39.  48  N.  W.  Rep.  559),  Dam.,  2,  8; 

Employes,  Inj.  to,  330:  Trial,  104. 
Schuri'iiian  :•.  Missouri  R.  Co.  (7  Mo.  App. 

570).  Sfs.  &  H.,  380 
Scliurnicier  ;■.  St.  Paul  &  P.  R.  Co.  (8  Minn. 

1 13)  (Gil.  88),  Injunc,  35- 
Schurmcier  ?•.    St.    Paul    &    P.    R.    Co.    (10 

Minn.  82)  (Gil.  59).  Sts.  &  H.,  49,  422. 
Sdiurr  v.  Houston  (10  N.  Y.  S.  R.  262),  Car. 

of  P.,  12,  17,  420. 
Schuster  7'.  Kansas  City,  St.  J.  &  C.  B.  R. 

Co.  (f)0  Mo.  290),  Constr.  Rys.,  92. 
Scliut  7'.  Chicago  &  W.  M.  R.  Co.  (70  Mich. 

438),  .-\ninial.s,  9. 
Scliutter  7'.  Adams   Exp.   Co.  (5  Mo.   App. 

316),   Exp.  Cos.,  75,  84. 
Schuyler  7-.  Fitchlnirg  R.  Co.  (47  N.  Y.  S.  R. 

741,  20  N.  Y.  Supp.  287),  Cat.-Gds.,  28. 
Schuyler  County  7'.   Mercer  County   (9   111. 

20),  Counties.  4. 
Schulyer  County  v.  Thomas  (98  U.  S.  169), 

Mun.  Aid,  1,^6. 
Schuyler  County  Sup'rs  7'.   People  (25  111. 

181),  Mun.  Aid.  186. 
Schuylkill  Nav.  Co.  v.  Pottsville  &  M.  R. 

Co.  (17  Phila.  (Pa.)  648),  Injunc,  30. 
Schuylkill   River   E.   S.   R.   Co..   In   re  (17 

Phila.  (Pa.)  u).  Cross.  Rys.,  50. 
Schuylkill  River  E.  S.  R.  Co.  v.  Harris  (124 
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Pa.  St.  215,  16  Atl.  Rep.  838),  Em.  Dom., 

952. 
Scluiylkill  River  E.  S.  R.  Co.  v.  Stocker  (44 

Am.  &  Eng.  R.  Cas.  137,  128  Pa.  St.  233, 

18  Atl.  Rep.  399),  Em.  Dom.,  452,  580,  602, 

652;  Witn.,  118. 
Schwab  V.  Union  Line  (13  Mo.  App.   159), 

Car.  of  M.,  125,  130,  131,  137,  694. 
Schwabachcr  v.   Kane   (13   Mo.   App.    126), 

Car.  of  M.,  492,  494,  516. 
Sciiwalbach  v.  Chicago,  M.  &  St.  P.  R.  Co. 

(73  Wis.  137,  40  N.  W.  Rep.  579),  Evid., 

207. 
Schwartz  v.  Crescent  City   R.   Co.   (30  La. 

Ann.  15),  St.  Rys.,  487. 
Schwartz  v.  Hudson  River  R.  Co.  (4  Robt. 

(N.  Y.)  347),  Cross..  Inj.  at,  65,  284. 
Schwarz  v.    Hannibal   &  St.  J.    R.   Co.   (58 

Mo.  207),  Animals,  390. 
Schwarz  v.  Judd  (28  Minn.  371,   10  N.  W. 

Rep.  208),  Death,  etc.,  129. 
Schwerdtfcger  r.   New   York   &  B.  Transp. 

Co.  (10  N.  Y.  S.  R.  56,  45  Hun  590,  nieni.), 

Employes,  Inj.  to,   100. 
Schwerin  v.  North  Pac.  C.  R.  Co.  {13  Sawy. 

(U.  S.)  507),  Car.  of  P.,  106. 
Schwier  v.   New  York  C.  &  H.  R.  R.   Co. 

(15  Hun  (N.  Y.)  572),  Children,  Inj.  to, 

21 
Schwier  v.  New  York  C.  &  H.  R.  R.  Co. 

(14  Am.  &  Eng.    R.   Cas.  O56,  90  N.   Y. 

558;  affirming  24  Hun  139),  Children,  Inj. 

to,  4;  Trial,  121. 
Schwingc  v.  London  &  B.  R.  Co.  {3  Sm.  & 

G.  30,  I  Jur.  N.  S.  368,  24  L.  J.  Cli.  405), 

Em.  Dom.,  1180. 
Schwinger  t'.    Raymond  (83   N.   Y.    192,   38 

Am.  Rep.  415),  Car.  of  M.,  120. 
Scioto  Valley  R.  Co.  r.  Cronin  (38  Ohio  St. 

122),  Liens,  50. 
Scioto  Valley  R.  Co.  z'.  Lawrence  (7  Am.  & 

Eng.  R.  Cas.  93,  38  Ohio  St.  41,  43  Am. 

Rep.  419),  Sts.  &  H.,  225. 
Scioto  Valley  R.  Co.  v.  McCoy  (42  Ohio  St. 

251),  Liens,  51. 
Scipio  V.  Wright  (loi  U.  S.  665),  Mun.  Aid, 

91.  274. 
Scofield  V.    Lake   Shore   &   M.    S.    R.    Co. 

(2,^  Am.  &  Eng.  R.  Cas.  612,  43  Ohio  St. 

571,  54  Am.  Rep.  846,  3  N.  E.  Rep.  907), 

Car.  of  M.,  i;  Discrini.,  13,  17,  71,  74.  81. 
Scoficld  7'.    Lake   Shore   &    M.    S.    R.    Co. 

(2  Int.  Com.  Rep.  67,  2  Int.  Com.  Com. 

90),  Int.  Com.,  17,  31,  43. 
Scofield  V.  Perkerson  (4A  Ga.  325,  350),  West- 
ern &.  A.  R.  Co.,  3,  4. 
Scogin  V.  Perry  (32  Tex.  21),  Judgm.,  38. 
Scotland   County  v.   Hill  (112  U.   S.   183,  5 

Sup.  Ct.  Rep.  93),  Mun.  Aid,  365. 
Scotland  County  v.   Hill  (132  U.  S.   107,   10 

Sup.  Ct.  Rep.  26;  affirming  25  Fed.  Rep. 

395),  Coupons,  12;  Mun.  Aid,  136.  374. 
Scotianc)  County  7'.  Missouri.  I.  &  N.  R.  Co. 

(6s  M?.  123),  Charters.  17;  Stat.,  65;  Tax, 

1.17.  141.  181,  185. 
Scotland  County  v.  Thomas  (94  U.  S.  682; 

affirming  3  Dill.  7),  Mun.  Aid,  136. 
Scotland  County  C^urt  r.  United  States  (140 

U.  S.  41,  II  Sup.  Ct.  Rep.  697),  Mun.  Aid, 

40s. 


Scott,  In  re  (6  Man.  193),  Em.  Dom..  1245. 
Scott  v:  Baltimore,  C.  &  R.  Steamboat  Co. 

(19  Fed.  Rep.  56),  Car.  of  M.,  97. 
Scott  V.  Central  Park,  N.  &  E.   R.   R.  Co. 

(13  N.  Y.  S.  R.  551,  47  Hun  634,  mem.). 

Trial,  105. 
Scott  V.  Central  Park,  N.  &  E.  R.  R.  Co. 

(S3  Hun  (N.  Y.)  414,  24  N.  Y.  S.  R.  754, 

6  N.  Y.  Supp.  382),  Assault.  13. 
Scott  V.  Central  R.  &  B.  Co.  (52  Barb.  (N. 

Y.)  45),  Divid.,  II,  14. 
Scott  V.  Central  R.  Co.  (77  Ga.  450),  Death, 

etc.,  388. 
Scott  V.  Chicago,  M.   &  St.  P.   R.  Co.  (68 

Iowa  360,  24  N.  W.   Rep.  584),  Animals, 

122. 
Scott  v.  Chicago,  M.   &  St.   P.   R.  Co.  (78 

Iowa  199,  42  N.  W.   Rep.  645),  .\nimals, 

445.  560. 
Scott  V.  Clinton  &  S.  R.  Co.  (6  Biss.  (U.  S.) 

529),  Mort.,  54;  Rem.  of  C,  4. 
Scott  V.   Erie   R.  Co.   (16  Am.    &   Eng.    R. 

Cas.  51,  34  N.  J.  Eq.  354),  Discrim.,  74. 
Scott  I'.  Grand  Trunk  R.  Co.   (3  Ont.   Pr. 

276),  Em.  Dom.,  1226. 
Scott  V.  Great  Western  R.  Co.  (23  U.  C.  C. 

P.  182),  Car.  of  M.,  480. 
Scott  V.  Hansheer  (94  Ind.  i),  Consol.,  34; 

Mun.  Aid,  80;  PL,  35. 
Scott  V.  Indianapolis  &  V.  R.  Co.  (Ind.)  (10 

Am.  &  Eng.  R.  Cas.  189),  Judgm.,  17. 
Scott  V.  Manhattan  R.  Co.  (42  N.  Y.  S.  R. 

697.  17  N.  Y.  Supp.  364,  28  J.  &  S.  233), 

App.,  48;  Elev.  Rys.,  153- 
Scott  i:  Metropolitan   El.   R.   Co.   (2  Misc. 

150,  so  N.  Y.  S.  R.  214,  21   N.   Y.  Supp 

630,  29  Abb.  N.  Cas.  435),  Elev.  Rys.,  ill. 
Scott  V.  Metropolitan  R.  Co.  (4  Mackey  (D. 

C )  152),  Husb.  &  W.,  22,  37. 
Scott  V.  Mexican  Nat    R.  Co.  (4  Tex.  App. 

(Civ.  Cas.)  496,  18  S.  W.  Rep.   137),  Em- 
ployes, 16. 
Scott  V.  Middletown.  U.  &  W.  G.  R.  Co.  (4 

Am.  &  Eng.  R.  Cas.  114,  86  N.  Y.  200;  af- 
firming 21  Hun  231),  Agency,  107;  Evid., 

172;  Sales,  12. 
Scott  V.   Midland  R.   Co.  (33  U.  C    Q.   B. 

580),  Charges,  20,  60;  Discrim  ,  28;  Stat ,  2. 
Scott  V.  Missouri  Pac.  R.  Co.  (38  Mo.  /Vijp. 

523),  Penalty,  12. 
Scott  V.  Oregon  R.  &  N.  Co.  (28  Am    & 

Eng,  R.  Cas.  414,   14  Oreg.  211,   13  Pac. 

Rep.  98),  Employes,  In.i.  to,  214,  267,  268. 
Scott  7>.  Pennsylvania  R.  Co.  (130  N.  Y.  679, 

3  Silv.  App.  624,  29  h.  E.   Rep.   289.  41 

N.  Y.  S.  R.  712;  r'cversing  56  Hun  640.  30 

N.  Y.  S.  R.  843,  9  N   Y.  Supp.  189),  Cross., 

Inj.  at.  252. 
Scott  7'.  Province  (l  Pi'tsb.  (Pa.)  189),  Car. 

of  M..  253. 
Scott  V.  St.  Louis.   I.   M.  i  S    R.  Co.  (75 

Mo.  1,36).  Animals.  361. 
Scott  V.  St.  Paul  &  C.  R.  Co  (21  Minn.  322. 

18  Am.    Ry.    Rep.  421),   Em.    Dom.,    130, 

385;  Words  &  Ph..  243- 
Scott  T'.  Third  Ave.   R.   Co.   (36   N.   Y.   S. 

R.  838.  59  Hun  456,  13  N.  Y.  Supp.  344), 

Death,  etc..  343. 
Scott  f.  Third  .\vc.  R.  Co.  (41  N.  Y.  S.  R. 
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152,  61   Hun  627,   16    N.  Y.  Supp.  350), 

Death,  etc.,  269. 
.Scott  V.  Union  County  (63  lown  583,  19  N. 

W.  Rep.  667),  Judgni.,  34;  Mun.  .Aid,  412. 
Scott  V.  Uxbridge  &  R.  R.  Co.  (L.  R.  i  C. 

P.  596,  12  Jur.  N.  S.  602.  35  L.  J    C.  P. 

293,  14  VV.  R.  893),  Stockh.,  29;  Tender,  2. 
Scott  V.  Wilmington  &  R.  R.  Co.  (4  Jones 

(N.  Car.)  432),  Animals,  448. 
Scott  V.  Wilmington  &  VV.   R.  Co.  (96  N. 

Car.  428,  2  S.  E.  Rep.  151).  Contrib.  Neg.. 

113;  Cross.,  Inj.  at.  253,  276;  Trial.  129. 
i!coithorn  v.  South  Staftbrdshire  R.  Co.  (8 

Ex.  341,  J2  L.  J.  Ex.  121,  7  Railw.  Cas. 

b/O),  Car.  of  M.,  499,  587. 
Scottish   Northeastern   R.   Co.  v.  Anderson 

U  Sc.  Sess.  Cas.  (3d  ser.)  1056,  2  Ry.  & 

C.  T.  Cas.  21),  Charges,  107. 
Scottish  Northeastern  R.  Co.  v.  Stewart  (3 

Macq.  H.  L.  Cas.  382,  5  Jur.  N.  S.  607), 

Contr..  5,  67;   Em.   Dom.,    1169;   Incorp., 

4;  Ult.  Vir.,  16;  Vend.  &  P.,  6. 
Scovill  V.  Griffith  (12  N.  Y.  509),  Trover,  10. 
Scoville  V.  Hannibal  &  St.  J.  R.  Co.  (22  Am. 

&  Eng.   R.  Cas.  534.  81  Mo.  434),  Death, 

etc.,  178,  294. 
Scoville  V.  Hannibal  &  St.  J.  R.  Co.  (94  Mo. 

84,  6  S.  W.  Rep.  654),'  Evid.,  263. 
Scranton  Steel  Co.  v.   Ward's   D.   &  L.   S. 

Line  (40  Fed.  Rep.  866),  Estop.,  30. 
Scruggs  V.  Baltimore  &  O.   R.  Co.  (5  Mc- 

Crary  (U.  S.)  590.  18  Fed.  Rep.  3«8),  Bills 

of  L.,  81 ;  Car.  of  M.,  453. 
Scruggs  V.  Davis  (3  Head  (.Tenn.)  664),  Car. 

of  Slaves,  2. 
Scruggs  V.  Memphis  &  C.  R.  Co.  (108  U.  S. 

368,  2  Sup.  Ct.  Rep.  780),  Leases,  34. 
Scurlock  V.  Gulf,  C.  &  S.  F.  R.  Co.  (77  Tex. 

478,  14  S.  W.  Rep.  148),  Attach.,  50. 
Seaboard   &   R.   R.   Co.  f.   Norfolk  County 

Sup'rs  (83  Va.  195.  ^  S.  E.  Rep.  278).  Tax., 

62,  148. 
Seaboard  Mfg.  Co.  v.  Woodson  (94  Ala.  143, 

10  So.   Rep.  87),   Employes,   Inj.  to,  509; 
Fel.  Serv.,  456. 

Seaboard  Mfg.  Co.  v.  Woodson  (98  .\la.  378, 

11  So.  Rep.  733),  Dam.,  16;  Employes,  Inj. 
to,  147,  2.^9,  760. 

Scale  !■.  Gulf,  C.  &  S.  F.  R.  Co.  (65  Tex. 

J74.    S7   .-Vm.    Rep.   («_'),    Death,   etc.,    74; 

Negl.;  46,  48. 
Scais  V.    Edmondson   (71   Ala.   509),   Witn., 

106. 
Seaman  f.  Erie  R.  Co.  (2  Ben.  (U.  S.)  128), 

Adni..  4. 
Scani;\ii  t'.   F'armcrs'  L.   &  T.  Co.  (15  Wis. 

1578),  Death,  etc..  280. 
Soanian   v.    Koohlcr  (3   Silv.    App.   (X.    Y.) 

1-7),  App..  in. 
Seaman  v.  Koehler  (122  N.  Y.  646.  25  N.  E. 

Rep-  353.  33  N'-  V.  S.  R.  729).  CoUis..  J'.: 

Fel.  Scrv.,  474. 
Searcy  r.  Varnell  (47  Ark.  269.  i  S.  W.  Rep. 

319),  Direct.,  40;  Stockh..  115. 
Searl  r.  School  Dist.  No.  2  (124  U.  S.   197. 

8  Sup.  Ct.  Rep.  460),  Rem.  of  C.  15. 
Searle  f.  Kanawha  &  O.  R.  Co.  (37  Am.  & 

Eng.  R.  Cas.  179,  32  W.  Va.  370,  9  S.  E. 

Rep.  248),  Car.  of  P..  162.  197;  Death,  etc., 

130,  139.  3".  389.  415. 


Searle  v.  Lackawanna  &  B.  R.  Co.  (33  Pa. 

St.   57),    Em.   Dom.,  664;   Mines,   etc.,    i; 

Words  &  Ph.,  134. 
Scarles  v.  Alabama  &  V.  R.  Co.  (69  Miss. 

186,  13  So.  Rep.  815),  Car.  of  M.,  569. 
Searles  v.  Jacksonville,  P.  &  M.  R.  Co.  (2 

Woods  (U.  S.)  621),  Abate.,   13;  Injunc, 

14;   Mort.,  295,  312;  P.-irties,  24;   Receiv., 

24- 
Searles  v.  Manhattan  R.  Co.  (25  Am.  &  Eng. 

R.  Cas.  358,  loi  N.  Y.  ')6i,  5  N.  E.  Rep. 

66;   reversing  (?)   17  J.   &  S.  425),   Elcv. 

Rys.,  218;  Evid.,  142. 
Searles  v.  ]Viann  Boudoir  Car  Co.  (45  Fed. 

Rep.  330),  Sleep.  Car  Cos.,  9. 
Searles  v.  Milwaukee  &  St.  P.   R.  Co.  (35 

Iowa  490,  5  Am.  Ry.  Rep.  524),  Animals, 

6s.  248. 
Sears  z:  Central  R.  &  B.  Co.  (53  Ga.  630), 

Death,  etc.,  211;  Employes,  Inj.  to,  414. 
Sears  v.  Eastern   R.  Co.  (14  Allen  (Mass.) 

433).  Car.  of  P.,   122;    Tickets    &    F.,   i ; 

Time-tables,  i.  3. 
Sears  v.  Iowa  Midland  R.  Co.  (39  Iowa  417), 
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I7»,   Rcorg.,   ij;  Stockh.,   12O. 
Siiiitli  V.  Chicago  &  N.  W.  R.  Co.  (43  Wis. 

()8<),  17  Am.  ky.  Rep.  145),  Cliarges,  58. 
Smith  V.  Chicago  &  N.  W.  R.  Co.  (19  Wis. 

^X^),  Rcorg.,   10. 
Smith  V.  Chicago  &  N.  W.  R.  Co.  (i  Am.  & 

Eng.   R.   Ca.s.  303.  49  Wis.  443.  5   N.   VV. 

Rep.  24iji,  Charges,  58;  Judgiii ,  15. 
Smith  V.  Cliicago  &  W.  I.  R.  Co.  (14  Am.  & 

Eng.  R.  Cas.  384,  105  II!.  511),  Em.  Dom., 

Smith  V.  Chicago.  A.  &  St.  L.  R.  C^  (67  111. 

191),    Ejectm.,   21;    Em.    Dom.,   263,   984, 

1014.  1052. 
Smith  V.  Chicago.  C.  &  D    R.  Co.  (38  Iowa 

518),  Cat.-Gds.,  9,  27,  33.  S4- 
Smith  v.  Chicago,  M.  &  St.   P.  R.   Co.  (8.', 

Wis.  271.  50  M.   W.    Rep.  497,  53   N.   VV. 

Rep.  550),  Jndgm.,  19;  Sunday,  i. 
Smith  V.  Cliicago,  M.  &  St.   P.   R,   Co.   t56 

Am.  &  Eng.   R.  Cas.   123,  4  S.   Dak.  71, 

55  N.  VV.  Rep.  717),  Cross.,  Inj.  at,  ji(); 

Fires,  180,  237.  247,  290,  303,  364. 
Smith  V.  Chicago,  M.  &  St.  P.  R.  Co.  (13 

Am.  &  Eng.  R.  Cas.  534,  60  Iowa  512,  15 

N.  VV.  Rep.  303),  Animals,  310,  475. 
Smith  V.  Chicago,  M.  &  St.  P.  R.  Co.  (86 

Iowa  202,  53  N.  W.   Rep.   128),  App.,  5; 

Connect.  L.,  2;  Ry.  Com'rs,  3;. 
Smith  V.  Chicago,  M.  &  St.  P.  R.  Co.  (42 

Wis.  520.  15  Am.  Ry.  Rep.  168),  Employes, 

Inj.  to,  611. 
Smith    V.    Chicago,    R.    I.    &    P.    R.    Co. 

(34  Iowa  96),  Animals,  56. 
Smith    V.    Chicago,    R.    I.    &    P.    R.    Co. 

(34  Iowa  506,  5  Am.  Ry.  Rep.  535),  Ani- 
mals, 201 :  Fences,  58. 
Smith    V.    Chicago.    R.     I.    &    P.     R.    Co. 

(55  Iowa  33,  7  N.  VV.   Rep.  398),  Car.  of 

P..  454:  Cross..   Inj.  at,  312. 
Smith    V.    Chicago.    R.     I.    &    P     R.    Co. 

(56  Iowa  720.  10  N.  W.  Rep.  244).  .Vtt'ys, 

16. 
Smith  V.  Citi/ciis'  R.  Co.  (52  .\lo.  .Vpp.  36), 

Cross..  Inj.  at.  240,  283. 
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Smith  J.  Cork  &  B.   R.  Co.  {5  Ir.   E(i.  (15), 
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N.  W.  Rep.  208),  Evid.,  183. 
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61;   Fences,   31. 
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871),  Charges,  51. 
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8  Fed.  Rep.  289),  Mun.  Aid.  53. 
Smith  V.  Ft.  Scott,  H.  &  VV.  R.  Co.  (99  U. 

S.  398).  Cred.  Bill,  4. 
Smith  V.   Geoigia   Pac.    R.   Co.   (41   Am.   & 

Eng.  R.  Cas    14.I.  88  Ala.  SJ8,  7  So.  Rep. 

119),  Car.  oi  P.,  411;   Negl.,  53. 
Smith  V.  Georgia  R.  &  B.  Co.  (87  Ga.  764, 
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Smith  V.  Grand  St,  P.  P.  &  F.  R.  Co.  (11 
Abb.  N.  Cas.  (N.  Y.)  62),  Children,  Inj. 
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B.  547).  Bagg.,  19. 

Smith  f.   Great   Eastern    R.   Co.   (36   L.  J. 

C.  P.  22,  15  W.  R.  131,  15  L.  T.  246,  L. 
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Smith  I'.  Great   Western    R.  Co.  (6  U.   C. 

C.  P.  151),  Farm  Cross.,  9. 
Smith  V.  Great   Western   R.   Co.   (L.   R.   3 

App.  Cas.   165,  47  L.  J.  Ch.  97,  37  L.  T 

64s;  afhrming  L.  R.  2  Ch.  D.  235,  34  L. 

T.  267),  Em.  Dom.,  11 56.  11 58;  Mines,  etc.. 
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Smith  V.  Griffith  (3  Hill  (N.  Y.)  333).  Car. 

of  M..  758.  761. 
Sriith  V.  Hannibal  &  St.  J.  R.  Co.  (47  Mo. 
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Smith  t'.  Ilannibal  iv  St.  ).  R.  Co.  (37  Mo. 

287),  Fires,  264,  284-  Trial,  183 
Smith  r.  Hestonville,  .M.  &  F.  Pii.ss.  R.  Co. 

(2  .Vm.  &  Eng.  R.  Cas.  12,  92  Pa.  St.  450, 

37  Am.  Rep.  705),  Children,  Inj.  to,  129. 
Smith  V.   Ilcstonvillo,   M.   &   F".    R.   Co.   (17 

Phila.  (Pa  )   184).  .St.    Rys..  3(^2. 
Smith  f.  IlolU'tt  (34  Ind.  519).  Subscr..  85. 
Smith  t'.  Molloway  (46  .Vm.  &  Eng.  R.  Cas. 

495.    124   Ind.    .129.   24   N.    E.    Rep.   8*)). 

Em.    Dom.,   206,  221;    Right   of   VV.,    12; 

Vend.  &  P.,  2. 
Smith  I'.  Humeston  &  S.  R.  Co.  (41  Am.  & 

Eng.  R.  Cas.  278,  78  Iowa  583,  43  N.  W. 

Rep.  545),  Pel.  Serv.,  174,  175. 
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Smith  V.  Indmna  &  I.  R.  Co.  (12  Ind.  61), 

livid.,  233;  Subsi...  Ui,  8j. 
Smith  t'.   Indianapolis  &  St.   L.    R.  Co.   (7 

Am.   &   ling.    k.    Cas.   58J,  «o   Ind.   J33), 

Animals,  430;  Witn.,  uK 
Smith  V.  Kansas  City.  St.  J.  &  C.  B.  R.  Co. 

(58  Iowa  (i2J,  \.i  N.  \\  .  Rep.  Oiy»,  .\iiiiiials, 

s'o,  J 17,  jij.  5()8. 
Smith  I'.  Kansas  City.  St.  J.  &  C.  B.  R.  Co. 

(,y8   Mo.   JO,   11   S.    W.    Kip.  .'5i>),   Sis.   & 

H..  157,  >fJ'.  '<'5.  -"M- 
Smitli  V.   Kcnncbi-c   6i   1'.    R.   Co.   (45   Mc. 

547).  Attacii..  j,}. 
Snmii    ;■     Kiiik  s    .Mount.-iiii    R.    C«i.    (3   S'>. 

Car.  53),  Car.  of  M..  7.?S. 
Smith    J'.    Laml>i'th    .Asscssnu'in    Cnmmittcc 

(L.  R.  10  g.  B.  D.  3-7.  .S-'  1-  J-   M.  C.  1. 

4  Ry.  &  C.   r.  Cas.  .wii),   Tax..  3  4. 
Smith  v.  Lewis  (3  U.  .Mini.  (Ky.)  -'joi,  Car. 

of  M..  713. 
Smith  f.  London  &  S.  \V.   R.  C<..  ( L.   R.  6 

<•.  IV  14.  40  L.  J.  C.  1'.  .'1.  -'3  L.  T.  (.;«. 

ly  W.  K.  230;  artirmiiiK  L.   R.  5  C.  l".  y8, 

3()  L.  J.  C.  1'.  (<H.  Ji   L.  T,  (/»,  18  W.  R. 

]U3).   i'iris.  f'S.  '>8.   .'54 
Smith  7:  London,  M.  ^  S.  C.   R.  Co.  (7  C. 

B.  78J),  Car   of  M.,  518. 
Smith   I'.    LonK    Island    R.   Co.   (loj   N.    Y. 

lyo,  0  N.  li.  Rrp.  .VJ7.  '   N.  Y.  S.  R.  403; 

rcvcrsinK  in  P  irt  34  Hun  38).  Ofticcrs,  14. 
Smith  V.   Louisville   &    N.    R.  Co.   (-m    Am. 

&  ling.   R.  Cas.   157.  "5  Ala.  449)-  Death, 

etc.,  6,  12. 
Smith  V.  Louisville  &   N.   R.  Co.  (S.;  Tenn. 

M)4,   15  S.   VV.    Rep.  84.'),    Diaih.  etc.,  (/). 

R.  Co,  (i-'4 


753),    C:;r.   oi    r. 
.V  T.   R.  Co.  ((,. 


Smith  I'.  Louisville,  li.  iV  M.  I. 
Ind.  394.  24  N.   li.   Re| 

45.  S.W- 
Smith  r.  Louisville,  N.  ( 

Miss.  510),  Bridges.  83. 
Smith  r.   Lynn  (3  Up    Can.    li.   iS:  .\.   joi). 

Stockh.,  (M. 
Smith  r.  .\Ic.\dam  I3  Mich.  50(1).  Mich.  Cent. 

R.  Co.,   I. 
Smith  I'.    McCullough   (3   .\m.    &    ling.    R. 

Cas.  159,  104  C.  S   25).  Miirt..  24;  Receiv., 

SO 
Smith  V.  McNamara  (15  ILm  iX.  Y.)  447), 

ReceiN.,  (/). 
Smith  :•.  Manhattan  K.  Co.  (45  N.  Y.  S 

8(15,   18  N.   Y.  Snpp.  759).  Car.  oi  1'. 

301;  Eject.  Fass.,  i,  47- 
Smith  f.   Martin  .\.   1".  Car   Heater  Co 

N.    Y.    S.    R.   -•(>.   04    Hun   (131;.    U)   N 

Supp.  285).  .Agency.  Uj8;   I'rcs..   I. 
Smith   V.    Slayor,   etc..   of    Boston    (1    dray 

(Mass.)  72).  lim.  Dom.,  520:  .\1  iiid,,  24. 
Smith    T'.    .Memphis    &    .\.    C.    Packet    Co. 

(Tenn.)  (I  S.  W.   Rep.   104I.  .Xgciuy.  S3. 
Smith  V.  Memphis  &  L.  R.  R.  Co.  (i8  Fe<l. 

Rep.  304).  .\pp..  3;   liniployts.   Ini.  to.  45, 

30i).  3(\\.  445.  (i2();  I'd.  Serv..  38.  Ji>3. 
Smith   V.    Metropolitan    R.    Co.    ( ly   .Xm.    & 

ling.  k.  Cas.  171.  1.^7  Mass.  61),  Witn..  34. 
Smith  I'.  Midland  R.  Co.  (4  Ont.  404),  Tax., 

388. 
Smith  f.   Midland   R.  Co.  (26  \V.   R.   10.  37 

L.  T.  224.  25  VV.  R.  861).  Consir.  Rys  ,  .;: 

Nnis..  5. 
Smith  r.  Midland  R.  C.  i57  L.  T.  813.  (>  Ry. 

&  C.  T.  Cas.  Ixviii).  Car.  of  L.  S.,  39. 


R. 

70. 

147 
Y. 


Smith  r.  Minneapolis  &  St.  L.  R.  Cu.  (26 
Mmii,  419,  4  N.  W.  Rep.  782),  Death,  etc., 
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103,  33  S.  W.   Rep.  31O),  Fenc.s, 
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Missouri  Pac.  R.  Co.  (56  Fed.  Rep. 

458;  reversing  50  Fed.   Rep.  7O0),  Death, 

etc.,   151. 
Smith  !'.  Missouri  Pac.  R.  Co.  (,29  -Mo.  App. 

(15),  .\nimais,  351. 
Smith  V.  .Missouri  Pac.  R.  Co.  (113  Mo 

20  S.  \V.   Rep.  89()),  Collis.,  33;  Negl. 

3j:  Trial,  Oo. 
Smith  I'.    Nashua  &   L.    R.   Co.   (27  N. 

8(.).  Car.  of  M.,  79.  325. 
Smith  V.  Nashville  &  C.   R.  Co.   (6  Coldw. 

(Tenn.)  589),  livid.,  140;  Negl..  103. 
Smith  J'.   Nashville  &  K.   R.  Co.  (88  Tenn. 

(ill,  13  S.  W.  Rep.  128),  lim.  Uom.,  42(1. 
Smith  ?'.  New  Haven  (59  Conn.  J03.  22  .\tl. 

Rep.  140),  Cross.  Sts.  &  H..  04.  67. 
Smith  J'.  New  Haven  &  N.  R.  Co.  (12  Allen 

(.Mass.)  531),  Car.  of  L.  S..  4.  158. 
Smith  ;•.  New  York  &  H.  R.  Co.  (19  N.  Y. 

127;  affirming  f)  Uuer  225).  liniployes.  Inj. 

to.  98:  Leases,  112,  iiO. 
Smith  I'.    New   York   &    N.    II.    R.   Co. 

Barb.  (\.   Y.)  (105,   lO  How.   Pr.  277), 

sign.,  2. 
Smith  f.    New    York   &   N.    li.    R.   Co. 

.\ni.   ^;    ling.    R.   Cas.   205,    142   .Mass 

()  N.  K.  Rep.  842),  Priv.  Ways,  2. 
Smith  r.  New   kork  &  O.  M.  R.  Co.  (63  N. 

Y.  s8).  I'arm  Cross..  3, 
Smith   r.    New    York   C.    &    11.    R. 

(  vS  Hun  (N.  Y.)  33).  Cross..   Inj. 
Smith   :•,    New    York   C.    &    II.    R. 

(II   N.  Y.  S.  R.  795.  4v'i  Hun  079) 

inj.  at,  3i(). 
Smith  r.    New   Yu;k   C.   &   11.    R. 

(118  N.  Y.  ()45.  23  N.  li.  Rep.  990.  30  N. 

Y.  S.  R.  <X>:  reversing  45  Hun  5J»8.  9  .\'.  Y. 

S.  R.  (:ij),  limployes,  Inj.  to,   104;   Lvid., 

134. 
Smith   f.    New    York   C,    it    H.    R.    R.    Co. 

(44  N.  Y.  S.   R.  55.  17  N.  Y.  Supp    400; 

affirmed  in  137  N.  Y.  502.  33  N.   li.   Rep. 

33S).    Contrib,    Neg..    .1o;    Cross..    Inj.    at, 

2-'o.  limployes.  Inj.  to,  329. 
Smith  I'.   New  York  C.   R.   Co.  (24  N.   Y. 

2J2;  affirming  29  Barb.  132),  Car.  of  L.  S., 
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R    Co. 
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&  D..  55. 
Smith  T.   New  York,   N.   H.   &   H.   R,   Co. 
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Am.  &   Eng    R.  Cas,  .109.  4'^  N'-  J    L.  7). 

Nigl  .  74;  Sund.Tv.  T'- 
Smith  !'.    Virth   C.;'ina   R.   Co.   (i    Wins. 
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T.  85).  I'liii.   Uoiii..  J 117. 
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Sniiih  t.   Point   PleaNant  &  O.   R.  R.  Co.  (jo 

.\ni.  &   lull,'.   R    Cas,   1(H>,  -M  NV-  \  a.  451), 
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Am    &    I'.MK     R    Cas.   ().}<>,    u  Ont.   App. 

.•S8;   .irtirniinK  f<  Ont.   J.sO),    Recei,-     7. 
Smith  ;     P.Kter  (-'  .\m    &   Knj;.  R.  Cas,   140, 

40    \ln<     -•58,   t>    N,    \V,    Kep.    J73).    iini- 

ployes,    Inj,    to,    7,    154:    Kvid,,    loO;    Pel, 

Serv.,  ,\  17.  57,  _'.'.'.  J-M.  <?<>;   Rweiv.,  14J. 
Smith  t     Putnam   (hi    N.    H,   (\i2).    Direct., 

6a 
Smith  {•    Reading  City  PasN.  R.  C"    (156  Pa 

St.   5.   JO   .\tl     Rep    rrr,   aflirininj;   _>   Pa. 

I'kN*.  4goi.  Leases.  51 
Smith  t     Richmond  &   U.    R    Co.  (,u  Am, 

&  l£ng,  R,  Cas.  55;,  gg  N,  Car.  --41.  ,s  S,  K. 

Rep.  8g(»),  Car,  .•<  P,.  4()8;  Contril),   Nej{,, 

gj;  Nejtl     ^.t. 
Smith  :     K>o   Crandi    Western     R.    Co.   (y 

Utah  141,  .v<  Pac    Rep,  6_'()).  Contrib.  XeR., 

8.'     Cross.    Inj    at,   .'50:    Xegl.,  66. 
Smith  :■.  Sac  Coumx  (ii   Wall.  (U.  S.)  \^g), 

Mnn.  Aid.  .v»5 
Smith  T    St    l.i->nis  &  S    P,   R    Co.  (jo  Am. 

&   PiiK    R,  Ca>,   106.  8.<;  Mu,  41S,  55  Am. 

Rrp.  ,^),  Car  <>f  P.,  51  j;  Death,  etc.,  167. 


Smith  V.  St  Louis,  L  M.  &  S.  R.  Co.  ^91 

Mo.  58,  3  S.  W,   Rep.  8.16),   Evid..   175; 

Fences,  ga. 
Smith  V.  St.  Louis,  L  M.  d-  S.  R   Co.  (25 

Mo.  App.  II J),  Animals,  153,  604, 
Smith  V.  St,  Louis,  K.  C.  &  N.  K.  Co.  (69 

Mo.  32),  Car.  of  P„  7,  137;  Employes,  Inj. 

to,  67,  97.  22g. 
Smith  V.  St.   Patil  &  D.   R.  Co.  (44  Minn. 

17.  4f>   N     VV.    Rep.    I4i>),   App.,  23;   Pel. 

Serv..    188. 
Smith  V.  St.   Paid  &   D.   R.  Co.  (51   Minn. 

86,  52  N.   VV.  Rep.   1068),  Employes,  Inj. 

to,  4.^- 
Smith  V.  St.   Paul  City   R.  Co.  (16  Am.  & 

Eng.  R.  Cas.  310,  32  .Minn.  1,  50  Am.  Rep. 

550.  18  N.   W.    Rep.  8_7),  Colhs.  24,  26; 

St.  Rys.,  3J5,  .1,55;    Trial,  41 
Smith  V.  St.   Paul,  M.  &  M.   R,  Co.  (0  .Am. 

&  luig.   R.  Cas.  2()2,  30  .Minn.    i(t),  14  N. 

VV.  Rep,  707),  Car.  of  P.,  (mi;  Deiadm.,  2, 

7- 
Smith  V.  Savannah,  I*.  &  VV ,  R.  Co.  14J  Am. 

&  ling.   R.  Cas.  lo.s,  84  Cia    fx)8.  1 1   S.   K. 

Rep,   45.S),    New   'Ir ,    j8;    Tresp..    Inj.    to, 

9,  114;  Trial,  101. 
Smith  V.  Seattle,  L.  S.  &  E.  R.  Co.  (,ji    X. 

V.  S.  R.  67 J,  Oi  Hun  6.7),  Discov..  j. 
Sniilh  T'.  Seattle,  L.  S.  &  K.  R.  Co,  ( j.j  .\',  V. 

S,    R.  805,  W)   Hun   6^7,  JO   ,N.    V,    Sl\\^>. 

784),  Disi-ov.,  5 
Smith  ;•.  .Seattle.   L,   S.   &    P.   R.   Co.  (3.S   X. 

V.  S.  R,  6J7.  7J  Ihin  joj,  j5  X.  V,  Snpp. 

3()8),  Contr.,  .Si, 
Smith  7'    Sioux  City  &   P.   R,   Co    (17  .\m. 

&   Kng     R.   Cas.  5(11     15   Xeh.  5S3.    uj  X. 

VV.  Rep.  ()38),  Pel,  Serv,.  7,1,  J17,  311;;  Xew 

Tr,,    I. 
Smith  f.  Smith  (6j  111.  .11)3),  Ofticers,  17, 
Smith  r.  Smith  ( L,   R,  3  Ex.  j8j,  .t8  L.  J. 

Kx,  ,^7),   Em.   Doin,,    1109. 
Smith    f.    Spencer    (u     U,    C.    C.    P      J77), 

Charters,     164;     ICxec,     14;     .Stockli,,     1; 

Subscr.,    I,   8. 
Smith  V.  State  tj8  Ind.  3JI),  Crini.   L..  J7 
Smith   V.    Superior   Court    u<7   Cal.    ,{48,   .u 

Pac.    Rer.   .?JJ),    Receiv,,    lO. 
Smith  7'.  Tallapoosa  County  (2  Woods  (C. 

S.)    574),    Coupons,    8;    Evid.,    no;    .Mini. 

Aid,  .343.  377 
Smith  7'.  Texas  iV  P,  R.  Co   (j  Tex.  Umep. 

C^as.  .1J9),  Stai    &  D  .  104, 
Smith  7'.  Towiiseiid  (148  C  -S    .j<)o,    13  Sup. 

Ct.  Rep.  6.14).  Pub,   l.ds..  <>. 
Smith  T'   Turner  (7  How.  (U.  S  )  J83),  Com- 
merce, 3, 
Smith  7',   Cnion   Pac.   R.  Co,  (j  Dill,  (U.  S.) 

J78),  Fed.  (Is  ,  tj:  I'nioii  Pac,   R,  Co,,  9, 
Smith  J',   Union   R,   Co    U)i    .VIo,   .s88),  Con- 
trib.  Neg..   13.  8j;   Death,  etc.,  J<;(). 
Smith  7',    Wabash.    St     I      &    P.    R.   Co.    (31 

Am.   &    I'iik'     R     va-    ,ui.  9J    Mo,   .t.V),  4 

S,  VV.  Rep    ij<)l.    Vpp..  72.  iJf<;  Dam.,  .?8; 

Pel    Serv,,  4.J7,  4J<f    4 to. 
Smith  7'.   WalMKli.  Si    I.,  &    P.   R.   Co.  (19 

Mo.   App.   iJni     \niiii.ils.   19J,  .?8v 
Smith  V.  VVashin«loii  Cily.  V.  M.  &  C,  S.  R. 

Co.  (1   .Am.  &  F'ng    R    Cas.  49.1,  .13  Ciratt. 

(Va.)  617),   Deeds  of  Tr  .  9;    Lim.  of   .Ac, 

S3- 
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Smith  V.  Wendell  (7  Cush.  (Mass.)  498),  Sts. 

&  II..  JOJ. 
Sinilli  V.   Western  K.  Cu.  (49  Am.  &  Eng. 

k.  Cas.  108,  yi  Ala.  455,  8  So.  Rep.  754), 

Car.  o(  M..  104. 
Smilli  7'.  Wilmington  (98  N.  Car.  343,  4  S. 

K.    Uep.  489),   Mun.   .Aid,    i-'o. 
Smith  I'.  Winona  &  St.  1'.   K.  Co.  (41   Am. 

&  iMig.  R.  Cas.  -'89.  4-'  Miim.  87,  43  N.  W. 

Rip.  968).  Emplo>i-s,  Inj.  to,  i8j,  Jaj,  v66. 
Smith  V.  Wrightsvillc  &  T.  R.  Co.  (41  Am. 

&  Eng.  R.  Cas.  320.  83  Ga.  O71,  10  S.  E. 

Rep.  3^11),   Eniployts,    Inj.    to,  3^2,    389; 

Trial,  109. 
Smith  V.  Yates  (15  Blalchf.  (U.  S.)  89),  Mun. 

Aid.  234. 
Smitha  j'.  Loui.sville  &  N.  R.  Co.  (86  Tenn. 

198,  6  S.  VV.  Rip.  .201)),  Car.  of  L.  S.,  80. 
Smith   Bridge  Co.  r.  Bowman  (41  Ohio  St. 

37).  Constr.  Rys.,  j8;  Liens,  24. 
Smoot  7'.  Kentucky  C.  R.  Co.  (13  Fed.  Rep. 

,U7)i  Col.   Pers.,   1. 
Smoot  7'.  Mobile  &  M.  R.  Co.  (Uj  Ala.   13), 

Employe;,     Inj.     to,    ill,    144,   O03;     Eel. 

Serv..  1,  3,  5O,  138. 
Smotherman  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 

(29  Mo.  App.  2()5),  Car.  of  IV,  478. 
Smyth    .-■.   Stockton   &   C.    R.   Co.   (Cal.)   (4 

I'ac.   Rej).  505),    Fires,  45. 
Smyth  7'.   Ward  (46  Iowa  339),    Evid.,    178, 

Liens,  40;  Sales,  8. 
Snashall  v.  Metropolitan  R.  Co.  (8  Mackey 

(L).    C.)   3W),    Hush.    &    W.,    -'(>,    31;    Re- 
lease, 7. 
Sneeshy  7'.  Lamashire  &  Y.  R.  Co.  (1  Q.  B. 

Div.  4-!.  33  L.  T.   N.  S.  37-:.  45  L.  J.  g. 

B.   1;  affirming  L.    R.  9  (J    B.  -.'(13,  43  L. 

J.  U    B.  69,  30  L.  T.  N.  S.  49-'),  Animals, 

Snell  7'.   Brown  (71    111.    133),   Constr.    Rys., 

57- 
Snell  V.  Cheney  (88  III.  J58).  Coiitr.,  45. 
Snell    7'.   Coilingham   (7J   III.    U)i),   Constr. 

Rys.,  i(>,  J3,  J9,  II-'.  113    "9. 
Snell  7'.  Uuhuque  &  S.  C.   R.  Co.  (78  Iowa 

88.  42  .N.  W.  Rep.  s8«),  Land  ( Irani s,  10. 
Snell  7'.  Ives  (85  111.  -79),  Sales  of  Rds.,  15. 
Snell  7'.  Leonard  ',55  Iowa  553,  8  N.  W.  Rep. 

425).  .\lun.  Aid,  31.  4i.>. 
Snell  7'.   I'ells  (113  111.   1451    .\gency,  29. 
Snell  7'.   Rochester  R.  Co.  (64  Ilun  47O,  46 

N.    Y    S.    R    441.    ly   N.    Y.    Supp.   49O), 

St.  U\>..  179. 
Snell  7'    Wasatch  &  J.   \'.    R    Co.   (14   .\ni. 

&    KuK    R.  Cas.  475.  3   Utah    uu.  .'.   I'ac 

Kcp    i<)3),   F,i;i,    n>'in..   1073 
SiiclliiiK   T'.    Mr<)uklvi\    &    N.    Y.    I'erry    Co. 

(13  N.  V.  Supp.  3i>8;  aflrirnu<i  in  1J8  N.  Y 

57<>.  nuiii  .   j8  N.    E    Rep    .'50.  mem  .   38 

N.  N'.  S.  R.  1010,  mem  I,  hVrries.  11. 
Snide;  7'.  Adams  V.\\<    Co.  ((<3  Mo.  376.  jo 

.•\in    Ry.  Rep   435).  Car.  of  L.  S.,  64;  Exp. 

Cos..    76,  84. 

Sniiler  7'.  .Adams  Exp.  C<<  (if)  .\n\.  &  Eng 
R.  C.is.  2(M.  77  Mil    5231.   Parties,  3. 

Snicler  -■  Crawford  (47  Mn.  .Apt".  8).  Agency, 
78. 

Snider  r.  Current  River  R.  to.  (53  Mo  App. 
(>.V<).  .Animals,  (104. 

Snider  v.  St    Louis,  I.   M.  &  S.  R.  Co.  (7 


,Ani.   &   Eng.    R.   Cas.   558,  73  Mo.   4O5), 

Animals,  127;  App,.  113;  Fences,  b6. 
Snook  V.  Georgia  Imp.  Co.  (,)8  Am.  &  Eng. 

R.  Cas.  49-',  83  Ga.  (n,  9  S.  I"..  Rep.  1104), 

Charters,  4;  Subscr,,  ij6. 
Snow  7'.  Boston  &  M.  R.  Cf>.  (65  Me.  230,  10 

Am.  Ry.  Rep.  27),  Em.  Uom.,  5W);  Witn., 

118. 
Snow  7'.   Ueerfield  Tp.  (78  Pa.  St.    iSi),  Sis. 

6  II.,   195. 

Snow   V.    ICastern    R.   Co.   (12   .Met.   (Mass.) 

44),  Bagg.,  114. 
Snow  7'.  Fitchburg  R.  Co.  (18  .Am.  &   I'.i.k'. 

R.  Cas.   i()i,   I3<)  Mass.  5^2,  49  Am.    R«  p. 

40),  Car.  of  Mails,  7;  Car.  of  P.,  J7S, 
Snow  7'.  Ilousatonic  R.  Co.  (8  .Alk-n  (Mass.) 

441),    Einployis,    Inj.    to.   738;    I'el.    Serv., 

1J7. 
Snow  7'.  Indiana,  B.  &  W.   M.  Co.  (j8  .\in. 

X;  Eng.   R.  Cas.  77,  ka)  Ind.  422,  9  .N.  E. 

Kep.  70J),  Bills  of  L.,  40;  Car.  of  M.,  7_*9. 
Snow  V.  Lake  Shore  &   M.  S.   R.   Co.  (i2i 

L*.  S.  017,  7  Sup.  Ct.  Rep.  1343;  ahirnung 

18   l-ed.   Rep.  (K).'),  Pat.   for  liiv.,   1(1. 
Snow  7'.  Tcvas  Trunk  R.  Co.  (4  VVood.s  (U. 

S  )  304.   16  Fed.   Rep.  l).  Liens,  58;    Rem. 

of  C,  30. 
Snow  7'.   Winslow  (54   Iowa  200,  6   N.   W. 

Rep.    11)1),    Receiv..  <y<,    114. 
Suowden  7'.  Boston  &  M.  R.  Co.  (151   Mass. 

jjo.   24  N.    E.    Rep.  40),   Car.   of   P.,  35J. 
Snowden   7'.    Norfolk    Southern    R.    Co.    (95 

N.  Car.  <J3).  Animals,  O4. 
Snnre  7'.    (ireat   Western    R.   Co.   (n    II.    C. 

U.  B.  :,:<».  PI.,  +♦. 

Snyder  7',  Chicago,  S.  I'.  &  C.  R.  Co,  (il^ 

Mo.  ,s-7,  2i)  S.  W.  Rep.  885),  ICm.  Dom., 

4 JO,  4.' I,  422. 
Snyder  7'.  Hannibal  &  St.  J.  R.  Co,  (fio  .Mo. 

413).   Agency,   75,  7(1. 
Sn\der  7'.    Natchez,    R.   K.   &  T.    R.    Co.  (44 

.\in.  &  Eng.  R.  Cas.  278,  42  La    .Ann.  3:)2, 

7  .So.  Rep,  582).  Car.  of  P.,  22.  581:  Death, 
etc.,  i()o;  Tresp.,   Inj.  to,  24,  2<). 

Snyder  7'.    Pennsylvania   R.   Co.  (55   Pa.   St. 

340),   I'mbankm.,  2;  .Sts.  &   II  ,    121. 
Snyder  7'.  Pittsburg,  C.  &  St,  L.  R.  Co.  (it 

W.    Va,    14,    18   .Am.   Ry.    Rep.    134),   Con- 

trib,  Neg..  2,  31 ;  I'ires,  ()l,  (rfi,  105,  124,  12(1, 

193.  -^49.  313. 
Snyder  7'.   Wabash,  St.   L.   &   P.    R.   Co,   (29 

.Am.    &    Eng.    R.   Cas.   237.  86   .Mo.   613), 

.Assign.,  3. 
Snyder  7'.   V.'estern   Union    R.   Co.   (25   Wis. 

U)).  Witn,,   124. 
Sobel  ••     New  Y.irk  El.  R.  Co.  (31   N.  Y.  S. 

li.   114,  s6  Hun  ()42,  9  N,   Y.  Supp.  342), 

ri,.  .?3. 
Sobieski  7'.  St.  Paul  &  D.  R.  Co.  (41  Minn. 

i(().  42  \.   W.   Rep.  8()3),  Ace.   &  Sat.,  2; 

lunployis,  Inj.  to.  724,  773;  I",  id.,  149. 
Society,  etc.  v.  Lehigh  Valley  K    Co.  (32  N. 

J.    E(|.  329:   artinning  30   N.  J.    IC(i.    145), 

Estop..  28. 
Society    for     Savings   7'     Ni'w    London   (29 

Conn.  174),  Mun.  Aid,   ii(). 
Soder-nan  v.  Troy  S.  &  I.  Co.  (33  N.  Y.  S. 

R.  (178,  70  Hun  449),    Employes,    Inj.   to, 

6i2.  771. 
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Sodtis  Bay  &  C.  R.  Co.  t'.  Hamlin  (j4  Hun 

(N.  Y.)  jQo),  Suhscr.,  lo. 
Sudus  Bay  &  C.  R.  Co.  v.  Lapliam  (6  N.  Y. 

S.  R.  isy.  4.?  Hun  J14),  Constr.  Rys.,  j. 
Sucdcr  I'.   St.    Louis,    1.    M.   &   S.    R.    Co. 

(100  Mo.  07.?.   I.J  S.  \V.   Rep.  714),  App., 

()b;  Death,  cic,  J<)7,  J7y,  jyy;   Ein|)loye.s, 

liij.  to,  ,507. 
Soldancls  t.   Missouri   I'ac.   R.  Co.  (jj  Mo. 

App.  51ft),  liiuployis,  Inj.  to,  464. 
Solcn  V.  Virginia  &  T.  R.  Co.  (ij  Nov.  106). 

Coiitrib.  Non.,  84,  87,  lu:  Cross.,  Inj.  at, 

287,  304,  J()i.  .?()5;   Licensers,   Inj.  to,    10; 

Fi.,  55;  Sts.  &  II.,  JO9. 
Solin  I'.  Virginia  &  T.  R.  Co.  (14  Ncv.  405), 

Int..  S. 
Solon  1:  VirKinia  &  T.  R.  Co.  (15  Ncv.  313), 

Int.,  5. 
Solomon  V.  Central  I'ark,  N.  &  l£.  R.  R.  Co. 

(I  Sweeney  (N.  V.)  -hjS),  Cliililrcn,  Inj.  to. 

75,  «y;  St.  Rys.,  410. 
Solomon  V.   Manhattan    R.   Co.   (31    Hun  5; 

appeal  dismisseil  (?)  <>5  N.  V.  O7J,  mem.), 

Kiev.  Rys.,  joi. 
Solomon  f.   Manhattan    R.   Co.  (27  .\m.   & 

Eng.  R.  Cas.   155,  loj  N.  V.  437.  y  N    E 

Rep.  430.  50  .\in.  Rep.  843,  n.,  3  N.  Y.  S. 

R.  (13O).  Car.  of  I'..  377.  $^):   Elev.   Rys.. 

JOI. 

Solomon  V.  Nicholas  (113  111.  351,  i  N.  E. 
Rep.  goi),  Constr.  Rys.,  83:  Liens,  18. 

Solomon  V.  Philadelphia  &  N.  Y.  E.  Steam- 
boat Co.  (J  Daly  (N.  Y.)  104).  Car.  of  M., 
82,  207,  227. 

Solomon  R.  Co.  v.  Jones  (15  Am.  &  Eng 
R.  Cas.  201,  30  Kan.  601.  2  Fac.  Rep.  657), 
Constr.  Rys.,  y:  Employes,  Inj.  to,  03,  153. 
488,  688;  Fel.  Serv.,  178;  Fres.,  i. 

Solomon  R.  Co.  v.  Jones  (34  Kan  443.  8 
Fac.  Rep.  730),  App..  65;  Evid..  197,  27ii; 
VVitn.,  30.  185. 

Solon  t'.Williaivshnrgh  Sav.  Banii  (114  N.  Y. 
122,  21  N.  E.  Rep.  168),  Mun.  Aid,  87,  307, 

3QH. 
Solway  Junction  R.  Co.  r.  Maryport  &  C.  R. 

Co.   (3   Ry.   &  C.   T.   Cas.   2O4).   Charges. 

96. 
Somerset  j'.  Great  Western  R.  Co.  (46  L.  T. 

883),  Deeds,  li. 
Somerset  &  C.  R.  Co.  v.  Galbraith  (23  Am. 

&  Eng.  R.  Cas.  375.  '09  Pa-  St.  32,  i  Atl. 

Ri'P-  37i).  Employes.  Inj.  to,  448;  PI..  92. 
Somerset  &  D.  R.  Co.,  In  re  (21  L.  T.  656, 

18  VV.  R.  332).  Reorg..  19. 
Somerset  &  K.   R.  Co.  j'.  Cushing  (45  Me. 

524),  Subscr.,  49. 
Somerset    R.   Co.   v.   Clarke   (61     Me.   379). 

Subscr.,  49. 
Somcrville,  E.\  parte  (L.  R.  23  Ch.  D.   167, 

•j2  L.  J.  Cb.  4.lH.  4«  L.  T.  416,  31   VV.   R. 

S18),  Em.  Dom..  1147. 
Somerville  7:  City  R.  Co.  (43  N.  Y.  S.  R. 

425,  63  Hun  f)28,  17  N.  Y.  Supp.  719).  St. 

Rys.,  182. 
Somerville  &  E.  R.  Co.  r.  Doughty  (22  N. 

J.  L.  495),   Em.  Dom..  640.  651,  724. 
Sommcr  v.  New  York  El.  R    Co.  (do  Hun 

148.  38  N.  Y.  S.  R.  419.  14  N    Y.  Supp. 

619),  Elev.   Rys.,  171. 


Sommer  r,  Pacific  R.  Co.  (4  Mo.  App.  586), 

Eq..  7. 
Sommcrs  v.  Mississippi  &  T.  R,  Co.  (7  Lea 

iTenn.)  201),  ChilUren,  Inj.  to,  13;  Death, 

etc.,  350. 
Sommcrville  r.   Great   Western   R.   Co.  (il 

U.  C.  Q.  B.  304),  Em.  Dom.,  1210. 
Sommerville  v.  Alerrill  (1   Fort.  (/\la.)  107), 

Car.  of  M.,  723. 
Songstad  v.  Burlington,  C.  R.  &  N.  R.  Co. 

(38  Am.  &  Eng.   R.  Cas.  211,  5  Dak.  517. 

41    X.   W.    Rep.   755).    Employes,    Inj.   to, 

183. 
Sonier  z:   Boston   &  A.    R.   Co.  (141    Mass. 

10,  0  X.  E.  Rep.  84),  Slat.  &  D.,  143. 
Soper  J'.  ButTalo  &  R.  R.  Co,  (19  Barb.  (N. 

Y.)  310),  Contr.,  8;  Direct.,  38. 
Sorensen  v.  Greeley  (10  Colo.  3(x>,    15  Pac. 

Rep.  803),  Sts.  &  H.,  211. 
Sorenson  v.  Northern  Pac.   R.  Co.  (36  Fed. 

Rep.  i66>.  Death,  etc..  259;  VVitn. ,  164. 
Sornberger  I'.  Berggren  (20  Neb.  31/),  30  N. 

W.  Rep.  413).  \  end.  &  P.,  I. 
Sorrell    T'.    Central     R.    Co.     (75     Ga.    509), 

Charges,  44;   Fl..  fii. 
Souch  V.  East  London  R.  Co.  (42  L.  J.  Ch. 

477.  L.  R.  16  E«|.  108,  21  W.  R.  590),  Sts. 

&  H..  252. 
Souch   7'.    East   London   R.   Co.  (22  W.    R. 

5(A)),  Km.  Dom.,  115O. 
.Soule  7'.  (irand  Trunk   R.  Co.  (21   U.  C.  C, 

P.   308),   Fright.   Teams,   ,; ;   Lim.   of  Ac, 

■is- 
Soule  V.    New    York  &    N.    H.    R.    Co.   (24 

Conn.  575),  Death,  etc.,  96. 
Southampton  Dock  Co.  i:  Richards  (i  Scott 

N.  R.  219,  I   M.  &  G.  448),  Int.,  2. 
South  &  N.  Ala.  R.  Co..  E.x  parte  (95  U.  S. 

221),  Mand..  21. 
South  &  N.  .Via.  R.  C(».  v.  A'iabania  (loi  U, 

S.  832),  Stat.,  tH. 
South   &   N.   Ala.    R.   Co.  v.   Bees   (82  Ala. 

340,   2  So.    Rep.   752),    Animals,   308,   3W), 

514 
South  &  N.  .Ma.  R.  Co.  v.  Brown  (53  Ala. 

051,  13  .Am.   Ry.  Rep.   166),  .\nimals,  ,p8, 

311:  App.,  33.  90. 
South  &  X.  Ala.  R.  Co.  v.  Chappell  (fu  Ala. 

527),  Agency,  79:  Evid..  57;   PL,  33.  Ult. 

Vir..  27. 
South  &  N.  Ala.  R.  Co.  t'.  Donovan  (36  Am. 

&    Eng.    R.   Cas.    151,  84   Ala.    141,   4  So. 

Rep.   142).  Children,  Inj.  to,  117,   133,  145, 

151;  Negl.,  29;  Trcs]).,   Inj.  to,  49. 
South  &  N.  Ala.  R.  Co.  7-.  Falkner  (41;  Ala. 

115),  Attacii..  59;   Words  &  Ph.,  247. 
South  &  X.  Ala.  R.  Co.  7-.  Gilliam  (85  Ala. 

171.  4  So.  Rep.  (x)4).  Land  Grants,  18. 
South  &  N.  .Via.  R.  Co.  7-.  Hagood  (53  .Ma. 

647,   13  .\m.    Ry.    Rep.    161),  Animais,    18. 

.34-' 
South  &  N.  Ala.  R.  Co.  v.  Henlein  (52  Ala, 

fwrf)).  Car.  of  L.   S,  24,  79,  8<);   Evid.,   18; 

Lim.  of  Liab..  40. 
South  &  \.  .Ma    R.  Co.  7.  Henlein  (56  Ala. 

368,  19  .Am.   Ry.  Rep.  200),  Car.  of  L.  S., 

89;  Judgm.,  16;  Lim.  of  Liab.,  27;  Set-off. 

0. 
South  &  X.  .Ma.   R    Co.  v.  Highland  Ave. 
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&  B.  R.  Co,  (98  Ala.  400,  13  So.  Rep,  G&j), 

Spec.  Pcrf..  4,  14. 
South  &  N.  Ala.  R.  Co.  v.  Huffman  (76  Ala. 

4[)2,  Si  Am.  Rep.  349),  Car.  of  P.,  _>j6,  .ijo. 
South  &  N.  Ala.   R.  Co.  v.  Jones  (56  Ala. 

507),  Animals,  67;  App.,  98. 
South  &  N.  Ala.   R.  Co.  v.   McLcndon  (63 

.'\la.  j66).   Bridges.  .)4;   Dam.,  J?,  42,  70, 

71.  73.  74.  93;  VVitn..  100. 
South  &  N.  Alii.  R.  Co.  V.  Morris  (65  Ala. 

193).  Animals,  y  Mm    of  Ac,  i. 
South  &  N.  Ala.  R.  Co.  v.  I'il«ieen  (62  Ala. 

305),  Animals,  477;  Evitl.,  la'j. 
South  &   N.  Ala.    R.  Co.  v.   Rcid  (66  Ala. 

250),  Animals,  307. 
South  &  N.  Ala.  R.  Co.  v.  Scliafner  (78  Ala. 

567),  Animals,  .361. 
South  &  N.  Ala.  R.  Co.  v.  Schauflcr  (21  Am. 

&  Eng.  R.  Cas.  405,  75  Ala.  136),  Car.  of 

P.,  363,  424,  431,  553 
South  &  N.  Ala.   R.  Co.  v.  Small  (70  Ala, 

499),  Animals,  577. 
South  &  N.  Ala.  R.  Co.  v.  Sullivan  (59  Ala. 

272).    Ccmtrih.    Neg.,    16,  48;    Death,   etc., 

12.  55.  95.  170;  Tresp.,  Inj.  to,  48, 
South  &   N,  Ala.   R.  Co,  v.  Thompson  (62 

Ala.  494),   Animals,    192;   Cross.,    Inj.   at, 

162,  180,  254;  PI..  107. 
South  &  N.  Ala.  R.  Co.  v.  Williams  (65  Ala. 

74),  Animals,  234,  516;   Ncgl.,  12. 
South  &  N.  Ala.  R.  Co.  v.  Wilson  (27  Am. 

&  Eng.   R.  Cas.  41.  78  Ala.  587).  Car.  of 

M..  179.  459.  735.  737- 
South  &  N.  Ab.  K.  Co.  v.  Wood  (9  Am.  & 

Eng.  R.  Cas.  419,  66  Ala.  167,  41  Am.  Rep. 

749),   Car.  «)f  M„   104,   108,  2J2,  256,  353. 

755- 
South  &  N.  Ala.  R.  Co.  t'.  Wood  (16  Am.  & 

Eng.  R.  Cas.  267,  71  Ala.  215,  46  Am.  Rep. 

JW)),  Evid.,  1.18. 
South  &  N.  Ala.  R.  Co.  v.  Wood  (18  Am.  & 

Eng.    R.   Cas.  6.54,  72  Ala.   451),   Car.   of 

M.,  712,  758,  761. 
South  «£   N.  Ala.   R.  Co.  v.  Wood  (21  Am. 

&  Eng.   R.  Cas.  39,  74  Ala.  449,  49  Am. 

Rep.  819).  Evid.,  98. 
Southard  r:  Central  R.  Co.  (26  N.  J.  L.  13), 

Deeds,  ,U- 
South  Beach  R.  Co.,  In  re  (53  Hun  131,  26 

N.   Y.  S.   R.  649,  6  N.   Y.  Supp.   172:  af- 
firmed in   119  N.  Y.   141.  28  N.   Y.  S.  R. 

942,  23  N.  E.  Rep.  486),  St.  Rys.,  61. 
South  Beach  R.  Co.,  In  re  (119  N.  Y.  141, 

23  N.   E.   Rep.  4«6.  -'8  N.   Y.  S.   R.  943: 

affirming  25  N.  Y.  S.  R.  328).  Em.  Dom., 

61;  St.  Rys..  («,  80. 
South  Boston   R.  Co.  ?'.   Middlesex   R.  Co. 

(121    Mass.  485),  St.   Rys.,   123;   Words  & 

Ph..  90. 
South    Branch    R.   Co    ::   Parker  (41    N.  J. 

Eq.  4S9.  5  All.  Rep.  641),   Estop.,   14. 
South  Brooklyn  R.  &  T.  Co.,  In  re  (^o  Hi  n 

405,  18  N   Y.  S.  R.  51,  2  N.  Y.  Supp.  613), 

Em.  Dom..  (*),  x^.^- 
South  Carolina  7:  Port   Royal  &  A.   R.  Co. 

(5fi  Fed.  Rep.  ,U3).  Hem.  of  C,  24. 
Sdtiih  Carolina   R.  Co..   Ex  parte  (2   Rich. 

(So.  Car.)  434),  Charters,  175;  Em.  Dom., 

496;  Location,  etc.,   17;  So.  Car.   R.  Co., 

I. 


South  Carolina   R.   Co.  v.   Barrett  (12  So. 

Car.  173),  Trial,  56. 
South  Carolina  R.  Co.  v.  Blake  (9  Rich.  (So. 

Car.)  228),  Em.  Dom.,  69,  346. 
South  Carolina  R.  Co.  v.  Bradford  (10  Rich. 

(So.  Car.)  307),  Car.  of  M.,  645. 
South  Carolina  R.  Co.  v.  Columbia  &  A.  R. 

Co.  (13  Rich.  Eq.  (So.  Car.)  339), Charters, 

57;  Cross.  Rys,  70. 
South  Carolina  R.  Co.  f.  Jones  (4  Rich.  Ei|. 

(So.  Car.)  459),  Bridges,  98. 
South  Carolina  R.  Co.  v.  McDonald  (5  Ga. 

531).  Attach.,  20. 
South   Carolina   R.    Co.   v.   Moore  (28   Ga. 

3y8),  Bridges,  86;  Crim.  L.,  33;  Nuis.,  11. 
South  Carolina  R.  Co.  v.  Nix  (68  Ga.  572), 

Death,  etc.,  85,  117,  136;  Eject.  Pass.,  49, 

50. 
South  Carolina  R.  Co.  v.  People's  Sav.  Inst. 

(12  Am.  &  Eng.   R.  Cas.  432,  64  Ga.  18), 

Attach.,  4,  9,  47,  65. 
South  Caroima  R.  Co.  v.  Steiner  (44  Ga.  546, 

3  Am.   Ry.  Rep.  86),  Sts.   &   II.,  37.  212, 

287. 
South  Carolina  R.  Co.  v.  Wilmington,  C.  & 
^  A.  R.  Co.  (7  So.  Car.  410),  Leases,  98. 
South    Carolina    Steamboat     Co.   v.   South 

Carolina  R.  Co.  (30  So.  Car.  539,  4  L.  R. 

A.  209,  9    S.  E.   Rep.  650),   Bridges,    61; 

Nuis.,  27,  31. 
South   Chicago  R.   Co.  v.   Dix  (17  Am.   & 

Eng.  R.  Cas.  157,  109  III.  237),  Em.  Dom., 

184,  185;  Side  Tr.,  i;  Sts.  &  H.,  130. 
South  Covington  &  C.  St.   R.  Co.  v.  Berry 

(so  Am.  &  Eng.  R.  Cas.  434.  93  Ky.  43, 

i«  S.  W.  Rep.  1026),  Injunc,  31;  St.  Rys., 

267. 
Soutii  Covington  &  C.  St.  R.  Co.  v.  Gest  (34 

Fed.   Rep.  628;  affirmed  in  36  Fed.   Rep. 

307).  Coupons,  19';  Dam.,  53,  108;  Judgm., 

26. 
South  Covington  &  C.  St.  R.  Co.  v.  Ware 

(27  Am.  &  Eng.   R.  Cas.  206,  84  Ky.  267, 

I    S.    W.    Rep     493),    Contrib.    Neg.,   90; 

Dam..  76;  Negl.,  109;  St.  Rys.,  385,  445. 
South  Devon  R.  Co.  v.  Devon  &  C.  R.  Co. 

(2  Ry.  &  C.  T.  Cas.  .148),  Leases,  I20. 
Southeast  &  St.  L.  R.  Co.  v.  Stotlar  (43  III. 

.\pp.  94),  Tresp..  Inj.  to.  105. 
Southeastern   R.  Co.  v.   Dorking  (7   Railw. 

Cas.  877,  3  El.  &  HI.  491,  18  Jur.  672,  23 

L.  J.   M.  C.  84).  Tax..  369.  .V3,  378. 
Southeastern  R.  Co.  i>.  European  &  A.  E. 

P.  Tel.  Co.  (9  Ex.  36.3.  23  L.  J.  Ex.  113), 

Tresp.,  I. 
Southeastern  R.  Co.  v.  Hebblewhite  (4  P.  & 

D.  246,  2  Railw.  Cas.  247),  Subscr.,  94. 
Southeastern  R.  Co.  v.  Jortin  (6  H.  L.  Cas. 

425.  4  Jur.   N.   S.  467.  27  L.  J.  Ch.   145), 

Mort.,  87. 
Southeastern  R.  Co.  v.  Railway  Com'rs  (L. 

R.  6  Q.  B.  D.  586.  .so  L.  J.  Q.  B.  D   joi. 

44  L.  T.  203,  45  J.  P.  .388:  reversing  L.  R. 

S  Q.  B.  D.  217.  49  L.  J.  Q.  B.  D.  273,  41 

L.  T.  760.  28  W.  R.  464.  44  J-  P  362).  Pro- 

hib.,  i;  Ry.  Com'rs,  6,  41. 
Southeastern  R.  Co.  v.  Richardson  (15  C.  B. 

810.  16  Jur.  151,  21  L.  J.  C.  P.  122),  Em. 

Dom..   1146. 
Southeastern   R.   Co.  j-    Smitherman  (47  J. 

P.  773).  Death,  etc.,  3'jo. 
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Southeastern  R.  Co.  v.  Waiton  (a  F.  &  F. 

457),  Constr.  Rys.,  48. 
Southeastern  R.  Co.  v.  Warton  (6  H.  &  N. 

5.^,  ji  L.  J.   Ex.  515),  Estop.,   15. 
Southcrland  v.    Northern    I'.-ic.    R.    Co.    (43 

I'l'l.  Ri]).  046),  Employes,  Inj.  t<>,  8j. 
Southertand  v.   Wilmington   &   W.    R.   Co. 

(ifX)  N.  Car.  icx).  11  S.  E.  Rep.  i8<)),  App., 

.57;  Evid.,  joj,  ^04 
Southirn  MouKvard  R.  C!o.,  In  ro  (4J  N.  Y. 

S.   R.  fill.  6.1   linn  631,    17   N.    Y.  Supp. 

8>'),  Em.  Dom.,  ijbH. 
Soiithtrn  Boulevard  R.  Co.,  In  re  (JS  N.  Y. 

S.  R.  550,  58  Hull  4g7,  IJ  N.  Y.  Supp.  466, 

SS  Hun  4^7;  appeal  (lismissed  in  i.'8  N.  Y. 

t).\,  .18  N.  Y.  S.  R.  844.  J7  N.  E.  Rep.  1073). 

Km.  Uom.,  «i.s;  Sis.  &  H..  ny. 
Soutliirn  lldiilevard  R.  Co.,  In  re  (49  N.  Y. 

S.    R.  7.U.  (/)  Hun  027.  JO  N.   Y.   Supp. 

7'K>),    Em.    Dom,,  yjfj. 
Snnlliirn    MouUvard   R.   Co.,    In   re   (1^8   N. 

Y.  (>.i.  .7  N.  I'l.   Uip.  I07.1.  .^8  N.  Y.  S.  R. 

844),   Km.  Uiim.,  890. 
Souiiiern  Itoilev.ird  R.  Co.,  In  re  (141  X.  Y. 

5,U  .V)  N.  Iv.  Rep.  (MKJ.  ;^7  N.  Y.  S.  R.  818; 

dismissinK   jippeal    from   4<)   N.    Y.    S.    R. 

7.^2,  JO  N.  \'.  Supp.  -dy),  Em,  Dom.,  888. 
Southern  C.  1'.  &  M,  Co,  v.  Bradley  (5J  Ten. 

587),   Death,  etc.,   ^72.  418;   Ncgl.,  3,    iS, 

io<);  Tresp,,  7;    Trial,  Ji. 
Southern     C.    P.    &     Si,    Co,    v.     Galveston 

Wharf  Co.  (3  Tex.  App.  (Civ.  Cas.)  300), 

Em.  Dom.,  .14J,  36J,  754,  917 
Southern   C,    ii.   Co.   i',    Moravia   (61    Barb. 

(N.  Y.)  180),  Int.,  2. 
Southein    Development   Co.   v.    Houston   & 

T.    C.    R.   Co.    (27   Fed.    Rep,    344).    Con- 
tempt, 5. 
Southern    E.vp,    Co,    r.    Armstcad    (50   Ala. 

.150).  Car,  of  M,.  712;  Exp,  Cos..  46,  7,?. 
Southern   Exp,  Co,  :•.   Barnes  (.?()  Ga.  5.IJ), 

Car,  of  M,.  687, 
Southern  Exp,  Co.  v.  Brown  (67  Miss  260, 

7  So.  Rep,  .v8),  Agency,  92;  Evid.,  72. 
Southern    Exp.    Co,   v.    Caldwell    (21    Wall. 

(U.  S.)  264).  Exp,  Cos,,  68, 
Southern  l-'xp.  Co,  7/.  Caiierton  (44  .Ma,  loi). 

Car,  of  M.,  712,  720;  Exp,  Cos.,  61;, 
Southern  Exp.  Co.  r.  Carroll  (42  Ala.  437), 

Proc,  44. 
Southern  Exp.  Co.  v.  Craft  (4.^  Miss.  508), 

Proc,  28, 
Southern   Exp,  Co    r'.   Craft  (49  Miss.  480), 

Car,  of  M,,  708:  Parties.  5. 
Sfuithern   Exp.   Co,  7',   Crook  (.14  /Ma.  4^)8), 

Car.  of  M.,  420;  Exp.  Cos.,  22,  28.  O.S,  70, 

74- 
Southern    Exp.    Co,   7'.    Dickson   (04   U,    S. 

540),  Exp,  Cos  ,  40,  48. 
Southern  Exp.  Co,  v.  Everett  (37  Ga,  688), 

Car.  of  M..  80,  199,  257. 
Southern  Exp.  Co.  v.  Fitzner  (59  Miss.  581), 

Exp.  Cos.,   15, 
Southern    Exp,   Co.   7'.    Frink  (67  Ga.   20i\ 

Exp.  Cos.,  14, 
Southern  Exp.  Co,  7',  Glenn  (16  Lea.  (Tenn.) 

472,  I  S,  W.  Rep.  102),  Exp.  Cos.,  31,  68; 

Words  &  Ph..  7- 
Southern  Exp.  Co,  7',  Hess  (5,1  Ala,  19).  Car. 

of  M.,  652;  Exp.  Cos.,  32,  79;  Witn.,  46. 


Southern  Exp.  Co.  t'.  Hood  (15  Rich.  (So. 

Car.)  66).  Tax,.  45. 
Southern   Exp.   Co,  7',   Hunnicutt  (54  Miss. 

5W»),  Exp,  Cos,.  68;  Liiu.  of  Liab,,  27;  PI,, 

73 
Southern  Exp.  Co.  7'.   Hunt  (54  Miss.  664), 

Proc..  45, 
Southern   hlxp,  Co,  7'.   Kaufmaii  (12  Heisk. 

(Tenn.)  161).  lixp.  Cos..  35. 
Southern  Exp.  Co,  v.  Louisville  &  N.  R.  Co 

(4  I'e<l,  Rep.  481),  Discrim.,61;  Exp.  Cos.. 

8,  II. 
Southern   Exp.   Co.   7'.    McVeigh  (20  (iratt. 

(Ya.)  264),  Actions,  2;  Car,  of  M.,  62,  724; 

Exp.  Cos.,  22,  26,  58. 
Southern   Exp.   Co.  7',   Mayor,  etc.  of  Mo- 
bile (49  Ala,  404).  Mun.  Corp..  6. 
Southern  Exp.  Co.  v.  Memphis  &  C.  R.  Co. 

(2  McCrary  (U.  S.)  570,  8  Fed,  Rep.  7y<)). 

Exp.  Cos..  8, 
St)uthern  Exp,  Co,  v.  Moeller  (85  Mo.  208), 

Exp.  Cos.,  14, 
Southern  ICxp,  Co.  7'.  Momi  (,w  Miss.  82J). 

Car.    of    .\1.,  25,  J5,  468;     Exp.   Cos.,  61; 

Words  &  Ph.,  7, 
Southern    ICxp.   Co,  7'.   Newby  (,V>  f'''d.  6.55). 

Car.    of   M,,   80,   432;    ICxp,    Cos,.   .}l,   70; 

Words  &  Ph.,  7. 
Southern   Exp.   C!o.  7'.    Palmer  (48  Ga,  85), 

Car.  of  M.,  t)7i.  687;  Lim,  of  Ac,  i.?;  PI,, 

33'  Trover,   7, 
Southern  Exp,  Co.  7',   Purcell  (.17  Ga,   103), 

Car,  of  M,.  4fKj;  Lim.  of  Liab,.  14. 
Southern   Exp,   Co.  7'.   St,    Louis,    I,    M,   & 

S.  R.  Co.  (.1  .Xni,  Sc  Eng,   R,  Cas,  594,  10 

Fed.    Rep,   210.   3   McCrary  (U.   S.)    147). 

Discrim.,  61, 
Southern  Exp,  Co,  7'.  '  eide  (42  Am.  &  Eng. 

R.  Cas.  .?98,  67  Miss.  <nnj,  7  So,  Rep.  547), 

Bills  (if  L,  62.   72,  85, 
Southern    Exp,    Co,   ?',    Shea   (.j8  Ga.    519), 

Car,  of  M.,  602;  Exp.  Cos.,  77,  79. 
Southern   I'.xp,  Co.  v.  Skipper  (85  Ga.  565, 

II   S,   E,   Rep,  871  J,  Proc.  22,  31. 
Southern    Exp.   Co.   7'.   Thornton  (41    Miss. 

216),  Exp,  Cos,,  39,  79. 
Southern   Exp.  Co.  v.    Todd  (56  Fed.   Rep. 

104),   Evid.,  167, 
Southern  Exp.  Co,  7',  Unjuhart  (52  Ga.  142), 

Exp.  Cos.,  79, 
Southern   Exp,   Co.  7'.   Van    Meter  (17   Fla. 

783).  Exp.  Cos.,  45,  79, 
Southern  Exp,  Co.  v.  Western  N.  C,  R.  Co. 

(W  U.  S,   191),  Contr..   1;  Spec.   Perf,.  15, 

23- 

Southern    Exp,    Co.   v.    Womack   (i    Heisk, 

(Tenn,)  256),  Car,  of  M.,   17;  Exp.   Cos., 

85;  War,  10, 
Southern  Kan.  &  P.  R,  Co,  7',  Towner  (41 
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State  V.  Elizabeth  (35  N.  J.  L.  359;  affirmed 

in  37  N.  J.  L.  4.V).  Sts.  &  H.,  5. 
State  V.  Elizabeth  (37  N.  J.  L.  330),  Sts.  & 

H.,  351 ;  Tax.,  216. 
State  V.  Elizabeth  (41   N.  J.  L.  319),  Tax., 

181. 
State  V.  Emory  (41  La.  Ann.  1094,  6  So.  Rep. 

795),  Just.  P.,  I. 
State  V.  Evans  (3  111.  208),  Em.  Dom.,  691. 
State  V.  Ewing  (116  Mo.  129,  22  S.  W.  Rep. 

476),  Mun.  Aid,  418. 
State  V.  Farmer  (46  N.  H.  200),  Witn.,  86. 
State  V.  Farmers'  L.  &  T.  Co.  (50  Am.   & 

Eng.  R.  Cas.  683,  81  Tex.  530.   17  S.  W. 

Rep.   60),    Att'y-Gen.,     i;     Intervent.,    2; 

State  Aid,  36. 
State  V.  Ferguson  (62  Mo.  77),  Tax.,  63. 
State  V.  Fisher  (109  N.  Car.  817,  13  S.  E.  Rep. 

878).  Crim.  L..  28. 
State  T'.  Fisk  (3  Sneed  (Tenn.)  695),  Change 

Bills,  I. 
State  V.  Flint  &  P.  M.  R.  Co.  (89  Mich.  481, 

51  N.  VV.  Rep.  103),  Estop.,  2. 
State   V.    Florida   C.    R.    Co.    (15    Fla.   690), 

Bonds,  10;  Eq.,  17;  State  Aid,  16. 
State  V.  Foley  (31  Iowa  527),  St.  Rys.,  210. 
State  V.  Foulkes  (20  Am.   &   E:ig.   R.  Cas. 

538,  94  Ind.  493),  Quo  War.,  8. 
State  V.  Francis  (23  Kan.  49s).  Tax.,  305. 
State  V.  Fremont,  E.  &  M.  V.  R.  Co.  (32 

Am.  &  Eng.  R.  Cas.  426,  22  Neb.  313,  35 

N.  W.  Rep.  n8),  Discrim.,  48,  77;  Mand., 

28;  Ry.  Com'rs,  7.  I3,  27,  3i. 
State  V.  Fremont.  E.  &  M.  V.  R.  Co.  (32  Am. 

&  Eng.  R.  Cas.  442,  23    Neb.  117),    Ry. 

Com'rs,  13,  27. 
State  V.  Fry  (6  Am.  &  Eng.  R.  Cas.  340,  81 

Ind.  7),   Crim.   L.,  46;   Tickets   &  F.,   55, 

152. 
State  V.  Fuller  (40  N.  J.  L.  328,  17  Am.  Ry. 

Rep.  347),  Tax.,  165. 
State  V.  Funding  Board  (28  La.  Am.  249), 

State  Aid,  19. 
State  V.  Garroutte  (67  Mo.  445),  Consol.,  34; 

Mun.  Aid,  21,  154,  187;  Words  &  Ph.,  133. 
State  V.  Georgia  Co.  (54  Am.  &  Eng.  R.  Cas. 

299,  112  N.  Car.  34,  17  S.  E.  Rep.  10),  Re- 

ceiv.,  s:  Tax.,  277,  312,  314. 
State  V.  Georgia  R.  &  B.  Co.  (54  Ga.  423), 

Charters,  76;  Tax.,  99. 
State  V.  Gilmore  (24  N.  H.  461),  Death,  etc., 

443,  445. 
State  V.  Glenn  ('S  Nev.  34.  i  Pac.  Rep.  186), 

Mort.,  20. 
State  V.  Goll  (32  N.  J.  L.  285),  Officers.  14. 
State  V.  Goode  (68  Iowa  593.  27  N.  W.  Rep. 

772),  Crim.  L.,  17. 


State  V.  Goold  (53  Me.  279),  Eject.  Pass.,  24, 

6s;  Tickets  &  F.,  121. 
State  V.  Gorham  (37  Me.  451),  Bridges,  9,  17, 

33,  42;  Crim.  L.,  21;  Mand.,  12. 
State  V.  Goshen  Tp.  (14  Ohio  St.  569),  Mun. 

Aid,  III,  271,  340,  366. 
State  V.  Goss  (30  Am.  &  Eng.  R    Cas.  118, 

59  Vt.  266,  9  Atl.  Rep.  829,  4  N.  Eng.  Rop. 

518),  Exp.  Cos.,  25;  Intox'ing  L..  5. 
State  V.  Graham  (23   La.   Ann.  622),   State 

Aid,  21. 
State  V.  Grand  Island  &  W.  C.  R.  Co.  (44 

Am.  &  Eng.  R.  Cas.  189,  27  Neb.  694,  4.^  N. 

W.  Rep.  419;  further  appeal  31  Neb,  209), 

Em.  Dom.,  394. 
State  V.  Grand  Island  &  W.  C.  R.  Co.  (47 

Am.  &  Eng.  R.  Cas.  257,  31  Neb.  209,  47 

N.  W.    Rep.  857;   former  appeal  27   Neb. 

694),  Em.  Dom  ,  394. 
State  V.  Grand  Trunk  R.  Co.  (58  Me.   176), 

Car.  of  P..  38,  40,  237:  Death,  etc.,  447. 
State  V.  Grand  Trunk  R.  Co.  (59  Me.  189), 

Crim.  L.,  32. 
State  V.  Grand  Trunk  R.  Co.  (60  IMe.  14s), 

Death,  etc.,  445. 
State  V.  Grand  Trunk  R.  Co.  (61  Me.  114), 

Death,  etc..  442. 
State  V.  Grand  Trunk  R.  Co.  (58  N.  H.  198), 

Death,  etc.,  451. 
State  V.  Grand  Trunk  R.  Co.  (65  N.  H.  663, 

23  Atl.  Rep.  52s),  Negl..  53. 
State  V.  Greene  County  (54  Mo.  540),  C(jn- 

sol.,  32;  Mun.  ,\id,  153,  172. 
State  V.  Haight  (30  N.  J.  L.  428).  Ferries,  14. 
State  V.  Haight  (30  N.  J.  L.  447).  Tax.,  128; 

Words  &  Ph.,  232. 
State  V.  Haight  (34  N.  J.  L.  319).  Tax.,  216. 
State  V.  Haight  (35  N.  J.  L.  40),  Tax.,  149, 

181. 
State  V.  Haight  (36  N.  J.  L.  54),  Tax.,  39- 
State  v.  Hamilton  (13  Nev.  386).  Crim.  L.,  9. 
State  :'.  Hamilton  (5  Ind.  310),  Tax..  loi,  258. 
State  V.  Hancock  (35  N.  J.  L.  537,  3  Am.  Ry. 

Rep.  223;  reversing  33  N.  J.  L.  315),  Char- 
ters, 76. 
State  7'.  Hancock  County  Com'rs  (11   Ohio 

St.  183).  Mun.  Aid.  235,  391. 
State  V.  Hancock  County  Com'rs  (12  Ohio 

St.   596),   Mun.   Aid.   35.3- 
State  V.  Hannibal  &  St.  J.  R.  Co.  (30  Mo. 

App.  494).  Penalty.  9. 
State  V.  Hannibal  &  St.  J.  R.  Co.  (37  Mo. 

265),  Tax.,  120. 
State  V.  Hannibal  &  St.  J.  R.  Co.  (Mo.)  (39 

Am.  &  Eng.  R.  Cas.  547,  11  S.  W.  Rep. 

746),  Mun.  Aid,  418. 
State  V.  Hannibal  &  St.  J.  R.  Co.  (51  Mo. 

i32,  3  Am.  Ry.  Rep.  266),  Proc,  32. 
State  V.  Hannibal  &  St.  J.  R.  Co.  (60  Mo. 

143,  9  Am.  Ry.  Rep.  239),  Tax.,  269. 
State  V.  Hannibal  &  St.  J.  R.  Co.  (75  Mo. 

208),  Mun.  Corp.,  5. 
State  V.  Hannibal  &  St.  J.  R.  Co.  (29  Am.  & 

Eng.  R.  Cas.  604,  86  Mo.  13),  Cross.  Sts.  & 

H.,  24;  Mand.,  13,  28.  33- 
State  V.  Hannibal  &  St.  J.  R.  Co.  (87  Mo. 

236).  Tax..  8.  269. 
State  V.  Hannibal  &  St.  J.  R.  Co.  (89  Mo. 

98,  14  S.  W.  Rep.  5"),  Tax..  78. 
State  V.  Hannibal  &  St.  J.  R.  Co.  (37  Am.  & 
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Engf.  R.  Cas.  406,  97  Mo.  348,  10  S.  W. 

Rep.  436),  Bridges,  89;  Tax.,  78. 
State  V.  Hannibal  &  St.  J.  R.  Co.  (Mo.)  (39 

.■\m.  &  Eng.  R.  Cas.  547,  11  S.  W.  Rep. 

746),  Tax.,  141. 
State  V.  Hannibal  &  St.  J.  R.  Co.  (42  Am. 

&  Eng.  R.  Cas.  263,  loi  Mo.  120,  13  S.  W. 

Rep.  406),  Tax.,  ^8.    iy8,  269. 
State  V.  Hannibal  &  St.  J.  R.  Co.  (41  .\m. 

&  Eng.  R.  Cas.  581,  101  Mo.  136,  13  S.  W. 

Rep.  505),  Mun.  Aid,  418;  Tax.,  198,  269, 

316,  320. 
State  V.  Hannibal  &  St.  J.  R.  Co.  (no  Mo. 

265,   19  S.  VV.   Rep.  810),  Tax,,  269. 
State  7'.  Hannibal  &  St.  J.  R.  Co.  (113  Mo. 

297,  21  S.  W.  Rep.  14),  Mun.  Aid,  418. 
State  V.   Harris  (96   .Mo.  29,  8  S.   W.   Rep. 

794),  Mun.  .\id,  120,  128. 
State  r.  Harshaw  (41  Am.  &  Eng.  R.  Cas. 

685,  76  Wis.  230.  45  N.  W.  Rep.  308),  Tax., 

151.  399- 
State  r.  Hartford  &  N.  H.  R.  Co.  (29  Conn. 

538),  Connect.  L.,  5;  Mand.,  28. 
State  7'.   Haskell    County   Coni'rs  (40  Kan. 

65,  19  Pac.   Rep.  362),  Mun.  An],  32. 
State  7'.  Hastings  (24  Minn.  78),  Mun.  Aid, 

211,  214. 
State  V.  Hathcock  (18  Am.  &  Eng.  R.  Cas. 

127,  20  So.  Car.  419),  Crim.  L.,  39. 
State  V.  Haven  (59  Vt.  399.  9  .\tl.  Rep.  841), 

Crim.  L.,  23. 
State  7'.   Hays  (50  Mo.  34),Paym.,  4;  State 

Aid,  26. 
State  V.  Hazelton  &  L.   R.  Co.  (14  Am.  & 

Eng.  R.  Cas.  51,  20  Am.  &  Eng.   R.  Cas. 

560,  40  Ohio  St.  504),  Charters,  79. 
State  7'.  Heidenhain  (43  .•\m.  &  Eng.  R.  Cas. 

287,  42  La.  Ann.  483,  7  So.  Rep.  621),  St. 

Rys.,  271. 
State  1:  Henderson  (38  Ohio  St.  644),  Mand., 

24;  St.  Rys..  32. 
State  V.  Herod  (29  Iowa  123),  St.  Rys.,  288. 
State  V.  Hibernia  Underground  R.   Co.  (47 

N.  J.  L.  43;  affirmed  in  47  N.  J.  L.  518), 

Em.  Dom..  97,  128.  188. 
State  7'.  Highland  (25  Minn.  355),  Mun.  Aid, 

54. 
State  V.   Hilbert  (36  Am.   &   Eng.    R.   Cas. 

118,  72  Wis.   184,  39  N.    W.    Rep.    326), 

Stat.,  45;  St.  Rys.,  27.  290. 
.State  V.  Hill  (i  Houst.  (Del.  Cr.)  421),  Crim. 

L.,  27. 
State  V.  Hill  (54  Ala.  67),  Animals,  325. 
State  v.  Hinson  (82  N.  Car.  597),  Crim.  L., 

42- 
State  V.  Hood  (15  Rich.  (So.  Car.)  177),  Tax., 

179. 
State  V.  Housatonic  R.  Co.  (48  Conn.  44), 

Tax.,  70. 
State  V.  Hudson  River  R.  &  T.  Co.  (N.  J.) 

(25  Atl.  Rep.  853),  Em.  Dom.,  295. 
State  V.  Hudson  Terminal  R.  Co.  (20  Am.  & 

Eng.  R.  Cas.  294.  46  N.  J.  L.  289),  Em. 

Dom.,  51,  331,  958. 
State  V.  Hudson  Tunnel  R.  Co   (38  N.  J.  L. 

.S48,  13  Am.  Ry.  Rep.  82:  affirming  38  N. 

J.  L.  17),  Em.  Dom.,  117,  961;  Incorp.,  2; 

Tunnels.  3. 
State  V.  Huft  (39  La.  Ann.  990,  3  So.  Rep. 

180),  Just.  P.,  4. 


State  V.  Humphreys  (25  Ohio  St.  520),  Mun. 

Aid,  422. 
State  V.   Hungerford  (34   Am.    &   Eng.    R. 

Cas.  265.  39  Minn.  6,  38  N.  W.  Rep.  628), 

Tickets  &  F.,  27,  122. 
State  V.  Illinois  C.  R.  Co.  (27  111.  64),  Tax., 

257- 
State  V.  Indiana  &  I.  S.  R.  Co.  (56  Am.  & 

Eng.  R.  Cas.  254,   133  Ind.  fx),  32  N.   E. 

Rep.  !:I7),  Evid.,  106;  Int.  Com.,  218;  Stat. 

&  D.,  5;  Stat.,   19,  23;  Time-tables,  4,   s; 

Words  &  Ph.,  215. 
State  7'.   International   &  G.    N.    R.   Co.   (57 

Tex.  5,34),  Constr.  Rys.,  3. 
State  V.  Iowa  C.  R.  Co.  (83  Iowa  720,  50  N. 

W.  Rep.  280).  Leases,  6;  Mand.,  29. 
State  7'.  Jacksonville.   P.   &   M.    R.   Co.   (15 

Fla.  201),   PI.,   i6i;   Proc.,    15;   Rcceiv.,  3, 

23- 
State  7'.  Jacksonville.   P.   &   M.   R.   Co.   (16 

Fla.  708),  State  Aid,   16. 
State  V.  Jacksonville  St.  R.  Co.  (50  Am.  & 

Eng.  R.  Cas.  179,  29  Fla.  590,  10  So.  Rep. 

590),  Mand.,  8;  St.  Rys.,  9.  16,  87,  134,  136, 

156,  194;  Words  &  Ph.,  195. 
State  7'.   Jefferson  County  Com'rs  (11   Kan. 

66),  Mand.,  28. 
State  V.  Jenkins  (78  N.  Car.  478),  Crim.  L., 

State  7'.  Jennings  (48  Wis.  549,  4  N.  W.  Rep. 

641),  Mun.  Aid,  141,  288. 
State  :'.  Jersey  City  (29  N.  J.  L.  170),  Mun. 

Corp.,  18. 
State  V.  Jersey  City  (36  N.  J.  L.  56,  12  Am. 

Ry.  Rep.  302),  Tax.,  274. 
State  V.  Jersey  City  (28  .\m.  &  Eng.  Corp. 

Cas.  182.  ^2  N.  J.  L.  65,  18  Atl.  Rep.  586), 

Sts.  &  H.,  98. 
State  7'.  Johnson  (Phil.  (N.  Car.)  140),  Crim. 

L.,  40. 
State  v.  Jones  (38  N.  J.  L.  83).  Tax..  218. 
State  V.  Jones  (67  N.  Car.  2io\  Prcs.,   14 
State  7'.  Judge  (23  La.  Ann.  51),  Injuiic,  19. 
State  V.  Judge  (23  La.  Ann.  595).  App.,  i. 
State  V.  Judge  (33  La.  Ann.  954),  Animals, 

291 ;  Tresp.,  7. 
State  V.  Judges  (43  La.  Ann.   1164,   lo  So. 

Rep.  253),  Stat..  60. 
State  z'.  Kansas  C.  R.  Co.  (49  Am.  &  Eng. 

R.  Cas.   176.  47   Kan.  497,  28  Pac.    Rep. 

208),  Ry.  Com'rs.  26. 
State  V.  Kansas  City,   Ft.   S.   &  G.   R.   Co. 

(32  Fed.  Rep.  722),  Cross.   Rys.,  78;  Par- 
ties, 13:  Stat..  19;  Stat.  &  D..  21. 
State  V.  Kansas  City.  Ft.  S.  &  M.  R.   Co. 

(54  Ark.  608,    16  S.   W.    Rep.  657),   Adv. 

Poss..  3. 
State  V.  Kansas  City,  St.  J.  &  C.  B.  R.  Co. 

(45  Iowa  139).  Sts.  &  H.,  II. 
State  7'.  Kansas  City  St.  J.  &  C.  B.  R.  Co. 

(16  Am.  &  Eng.  R.  Cas.  297,  77  Mo.  143), 

Charters,  146;  Mand.,  30. 
State  V.  Kansas  City,  S.  &  M.  R.  Co.  (54 

Ark.  546.  16  S.  W.  Rep.  567),  Crim.  L.,  19. 
State  V.  Keokuk  &  W.  R.  Co.  (41  Am.  & 

Eng.  R.  Cas.  694,  99  Mo.  30,  6  L.  R.  A. 

222.  12  S.  W.  Rep.  290),  Consol.,  23,  28; 

Judgm.,  21;  Tax.,   145. 
State  V.  Kilty  (9  Am.  &  Eng.  R.  Cas.  153, 

28  Minn.  421,  10  N.  W.  Rep.  475),  Crim. 

L.,  35- 
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State  V.   Kingan  (51   Iiul.   142),  Quo  War., 

X  s. 
State  V.   Kinney  (34  Minn.  311,  25   N.   VV. 

Kep.  705),  Conduct..   10:   Eject.   Pass.,  60. 
State  t'.    Kirkwootl    (14    Iowa     i()J).     Land 

Grants,  .'3. 
State  7'.  Knox  &  L.  R.  Co.  (78  Me.  (jj.  .'  Atl. 

Kep.  846),  Ta.\.,   141J,  MJ. 
State    r.    Knox    County    Coin'rs    (101    Iiul. 

.V)8».  Mun.  Aid,  444. 
Stale  TV  LaKran^e  &  M.  R.  Co.  (4  Humph. 

('I"''!!!!.)  4H8).  Attaeli..  JO. 
State  :•.  Lake  City  (J5  Minn.  404),  Mun.  Aid, 

108.  J55:  Words  &  Ph.,  245. 
State  7'.   Lancaster  County  Coin'rs  (4  Neb. 

S.^7).  Tax.,  15. 
Slate  7'.   Lancaster  County  Coni'rs  (6  Neb. 

J14),  Mun.  Aid,  4,  j8i,  284. 
State  7'.  Linie  Sup'rs  (23  Minn.  S_'i),  Mun. 

Aid,  Jxr 
State  7'.   Linn   County  Court  (44  Mo.   504), 

Mun.  .Xid,  6,  40,  418. 
State  V.  Little  Rock,  M.  R.  &  T.  R.  Co.  (31 

.\rk.  701),  Mun.  Aid,   140;  State  Aid,   13; 

Slat.,  5. 
State  7'.  London  (3  Head  (Tenn.)  263),  Criin. 

L.,  18. 
State  V.  Looniis  (27  Minn.  521,  8  N.  W.  Rep. 

r.vS),  Crim.  L,  27. 
State  V.  Louisville  &  N.  R.  Co.  (50  Am    & 

Knj,'.  R.  Cas.  ifii,  91  Tenn.  445,  19  S.  W. 

Rep.  221)),  Crim.  L..  32. 
State  7'.  Louisville,   N.  A.  &  C.   R.  Co.  (10 

Am.    &    En«.    R.    Cas.   286,   86  Ind.    114), 

Sts.  &  H.,  174- 
State  7'.  Love  (37  N.  J.  L.  Cm),  Tax..  165. 
State  7'.  Lubke  (13  Mo.  App.   152;  affirmed 

on  other  grounds  in  83    Mo.    338),    Em. 

Dom.,  373.  307.  402,  36  ^ 
State  7'.  Lubke  (85  Mo'.  338),  Maiul,  5. 
State  V.  McCrillus  (4  Kan.  250),  Mun.  Aid, 

393- 
State  7'.  McDaniel  (22  Ohio  St.  3.34),  Direct., 

3,  13;  Reorg.,  7. 
State  7',  McDonald  (7  Mo.  App.  510),  Crim. 

L.,  9. 
State  7'.  McFetridge  (8  Am.  &  Eiig.  R.  Cas. 

5,?6.  56  Wis.  256,  14  N.  W.  Rep.  185).  Tax., 

399- 
State  7'.  McFetridge  (64  Wis.  130,  24  N.  W. 

Rep.  140),  Tax.,  30(). 
State  7'.  Mclvcr  (2  So.  Car.  25),  Stock,  38, 

62,  63,  C14. 
State  7'.  McKay  (43  Mo.  S'M^.  State  Aid.  2'i. 
State  7'.  McMinnville  &  M.  R.  Co.  (4  Am.  & 

Eng.  R.  Cas.  95,  6  Lea  (Tenn.)  369),   Rc- 

cciv.,  54. 
State  7'.  Macon  County  Court  (41  Mo.  453), 

Mun.  .Xid.  4. 
State  7'.   Macon  County  Court  (68  Mo.  29), 

Charters,    145;   Mand.,   19,  24;   Mun.   Aid, 

356,  418. 
State  7'.    Madison   County   Com'rs  (92  Ind. 

133),  Mun.  Aid,  121. 
State  V.  Madison  St.  R.  Co.  (36  Am.  &  Eng. 

R.  Cas.   13s,  72  Wis.  612,  40  N.  W.   Rep. 

487),  St.  Rys.,  37- 
State  V.   Maine  C.    R.     Co.    (60    Me.    490), 

Death,  etc.,  442. 
State  7'.  Maine  C.  R.  Co.  (66  Me.  488,  19  Am. 


Ry.  Rep.  323),  Charters,  43,  130,  133;  Con- 
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State  V.  Maine  C.  R.  Co.  (74  Me".  37(1),  Tax.. 
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Death,  etc.,  4!;(). 
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State  V.  Manchester  &  L.  R.  Co.  (52  N.  II. 

528),    Crim.    L.,    13;    Cross.,    Inj.    at,    204, 

206;  Death,  etc.,  445,  447;  Negl..  6.  77,  91; 

Words  and  Ph.,  172. 
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23,  3".  33- 
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(So.  Car.)  491),  Mun.  .Aid.  48.  209. 
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L.  71),  St.  Rys.,  264.  286. 
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L.  170),  Charters,  37:'Nuis.,  i;  Sts.  &  H., 

320.  322. 
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L.  31),  Wharves.  3. 
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State  V.  Mayor,  etc.,  of  Newark  (54  N.  J.  L. 

10,2,  23  Atl.    Rep.   jS4).   Elfc.    Rys..  7. 
State  t'.  M.iyor,  etc.,  of  Niw  Orleans  (3i  La. 

Ann.  j68),  St.  Rys,.  iS. 
State  z:  Mayor,  etc.,  of  I'errysburg  (14  (Jhio 

St.  472),  Mini.  Aid,  4. 
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(Tenn.)  56),  Ta.x.,  jSj,  .?i.'. 
State  V.  Merchant  (0  .-\ni.  &   Eng.   K.   Cas. 

516,  37  Ohio  St.  jgi).  Direct.,  5,  ij. 
Stale  I'.   Mexican  Gnlf  R.  Co.  (5   La.   Ann. 

3.U).  Dissol  ,  12. 
State  V.  Middle  Tp.  (.18  N,  J.  L.  270,  ij  Am. 

Ry.  Rep.  47),  Tax.,  «i. 
State  V.  Miller  (.30  N.  J.  L.  3fJ8;  affirmed  in 

31  N.  J.  L.  5Ji),  Charters,  41;  Tax.,  61. 
State  V.  Miller  (Wi  Mo.  .^28),  L(jtt.,  .'. 
State  V.  .'hlwaukee,  L    S.  &  \V.   R.  Co.  (45 

Wis.  579),  Charters.  80;  Qno  War.,  2,  4,  8. 
State  V.  Mims  (jCi  Minn.  191,  2  N.  W.  Rep. 

40^),  Crim.  L.,  17. 
State  V.  Minneapolis  (32  Minn.  501,  21  N.  W. 

Rep.  722),  Mnn.  Aid,  227. 
State  V.  Minneapolis  &  St.  L.  R.  Co.  (,35  Am. 

&  EnK.  R.  Cas.  2.^0,  .10  .Minn.  219,  .?y  N.  W. 

Rep.  15.1),  Rridges,  4,  17,  18,  19,  41;  Char- 
ters, 142;  Cross.  Sts.  &  II.,  89;  Mand.,  13, 

34;  Sts.  &  II.,  147. 
State   7'.    Minneapolis    Eastern    R.    Co.    (40 

Minn.    156,    41    N.    W.     Rep.     465),     Ry. 
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Eng.  R.  Cas.  440,  36  Minn.  246,  30  N.  VV. 

Rep.  816).  Charters,  79;  Dissol.,  7,  8,  20; 

Franch.,  10;  Tax.,  164. 
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State  V.  Mississippi,  O.  &  R.  R.  R.  Co.  (20 

Ark.  495),  Dissol.,  10;  Quo  War.,  9. 
State  V.   Mississippi    Rivci    Bridge   Co.    (54 

Am.  &  Eng.  R.  Cas.  308,  109  Mo.  253,  19 

S.  W.  Rep.  421),  Tax.,  78. 
State  V.   Missouri   Pac    R.   Co.   (20  Am.   & 

Eng.  R.  Cas.  45,  33  Kan.  176.  5  Pac.  Rep. 

772).  Mand..  12:  Sts.  &  II.,  311. 
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58S),  Crim.  L.,  19. 
State  V.  Missouri  fxc.  R.  Co.  (80  Mo.  117). 

Mand.,  33. 
State  71.  Missouri  Pac.  R.  Co.  (92  Mo.  137, 

6  S.  W.  Rep.  862),  Mun.  Aid,  418;  Tax.,  8, 

36,  269,  318. 
States.  Missouri  Pac.  R.  Co.  (114  Mo.  283, 

21  S.  W.  Rep.  813),  Mand.,  26. 
State  V.  Missouri  Pac.  R.  Co.  (25  Neb.  164, 

41    N.   W.    Rep.    127),    Missouri    Pac.    R. 

Co.,  I. 
State  V.  Missouri   Pac.   R.   Co.    (42  Am.   & 

Eng.  R.  Cas.  (£1,  29  Neb.  550,  45  N.  W. 

Rep.  78s),  Elevators,  3. 
State  V.  Mobile  &  M.  R.  Co.  (59  Ala.  321), 

Mand.,  17. 
State  V.  Monongahcla  River  R.  Co.  (v  W. 

Va.  108,   16  S.   E.  Rep.  519),  Sts.   &  H., 

183. 
State  V.  Montclair  &  G.  L.  R.  Co.  (13  Am. 

&  Eng.  R.  Cas.  390,  43  N.  J.  L.  524),"  Tax., 

274. 
State  V.  Montclair  R.  Co.  (35  N.  J.  L.  328), 

Em.  Dom.,  99,  127. 


S'lte  7'.    Montgomery   (74  Ala.   22ft).   Mun. 

;\id,   3?i2. 
Stale  7'.  Morgan  (28  La.  .\nn.  482),  I'ranch., 

2.  4;  Mort.,  2;  Tax.,  217. 
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437),  Crim.  L.,  32;  Stat.  &  D.,  11. 
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Rep.  H74).  Crim.   L..  27. 
State  7'.  Muuhler  (41  N.  J.  L.  9O),  Tax.,  78, 

ir.3. 
Stale  z:   MutJiler  (i    Am.    &   Eng.   R.   Cas. 

39,S,  42  N.  J.  L.  461),  Tax.,  67.  78. 
Slate  7    Nashii.i  &  L.  R.  Cn.  (58  N.  H.  182), 

Lir.     of  .Ac,  04. 
Sfite    z:    Nasluillr     C.    &    St.    L.    R.    Co. 

(7  Lea  (TcT,'    >   15),  State  Aid,  3=;. 
State    V.    \asli   ille,    C.    &    St.    L.    R.    Co. 

(17   Am.    &    Eng.    R.    Cas.    420,     12    Lea 

(Tenn.)   '^'c<3).  Tax.,    1^6. 
Stale    z:    Nashville,    C.    &    St.    L.    R.    Co. 

(Hr,  Tenn.  438,  r.  S.   W.    Rep.   8H0),   Tax.. 

170. 
State  z:  National  Docks  R.  Co.  (X.  J  )  (26 

.\il.    Rep.    145),   Em.    Com.,   274;   St..   St 

II..  I. 
Stale  z:  National  Docks  &  N.  J.  J.  Connect- 
ing R.  Co.  (54  N.  J.  L.  180,  23  Atl.   Rep. 

()Hf)),  Em.  Dom.,  50J. 
State  V.  Neely  (30  So.  Car.  587,  9  S.  E.  Rep. 

(il>4),  Mun.  /\id,   19,  453. 
Slate  7'.  Nelson  (11  Nev.  334),  Crim.  L.,  41. 
State   7'.    Nemaha   County   Com'rs    (7    Kan. 

542,  I  Am.  Ry.  Rep.  319),  Mun.  Aid,  32. 
State  z'.   Nemaha  County   Com'rs   (10  Kan. 

569),  Consol.,  4;  Mun.  Aid,  206. 
Slate  V.  Neville  (no  Mo.  345.  19  S.  W.  Rep. 

491),  Em.  Dom.,  233,  967;  Words  and  Ph., 

114. 
Slate  V.  Newark  &  N.  Y.  R.  Co.  (34  N.  J.  L. 

301),  PI.,  4. 
State  7'.  New  Haven  &  N.  Co.  (37  Conn.  153), 

Slat.  &  D.,  3. 
State  7'.  New  Haven  &  N.  Co.  (41  Conn.  134, 

6  Am.  Ry.  Rep.  84),  Slat.  &  D.,  5;  Trial, 
115- 

State  7'.  New  Haven  &  N.  Co.  (42  Conn.  56), 

Slat.  &  D,  SI. 
State  7'.  New  Haven  &  N.  Co.  (43  Conn.  351), 

Charters.  35;  Stat.  &  D.,  51 ;  Stat,  7. 
State  V.  New  Haven  &  N.  Co.  (45  Conn.  331), 

Charters,  65. 
State  v.  New  Orleans  &  C.  R.  Co.  (30  La. 

Ann.  308),  Stock,  61. 
State  7'.  New  Orleans  &  C.  R.  Co.  (37  La. 

Ann.  589),   Mand.,  3. 
State  V.  New  Orleans  &  C.  R.  Co.  (44  La. 
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47- 
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Am.  &  Eng.  R.  Cas.  258,  42  La.  Ann.  138, 
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Slate  V.  New  Orleans,  C.  &  L.  R.  Co.  (43 
Am.  &  Eng.  R.  Cas.  276,  42  La.  Ann.  550, 
7  So.  Rep.  606),  St.  Rys.,  164. 
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Minn.  181,  19  N.  W.  Rep.  732),  St.  Rys., 
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State  V.  Rapp  (39  Minn.  65,  38  N.  W.  Rep. 

926),  Em.  Dom.,  3,  62. 
State  7'.   Ray  (52  Am.  &  Eng.  R.   Cas.   157, 
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sol.,  8,  32;  Exec,  I,  26. 
State  V.   Rogers  (55  Am.   &  Eng.   R.   Cas. 
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106,  43   Minn.   524,  46   N.    W.    Rep.   74), 
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L.,  7. 
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&  Eng.  R.  Cas.  103,  43  N.  J.  L.  1 10),  Em. 

Dom.,  93. 
State  V.  United  States   &  C.   Exp.   Co.   (60 
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State  V.  Vandcrbilt  (8  Am.  &  Eng.  R.  Cas. 

657.  3/  Ohio  St.  500),  Consol.,  4,  17. 
State  V.  Van  Home  (7  Ohio  St.  327),  Mun. 

Aid,  352. 
State  V.   Vermont  C.    R     Co.   (27  Vt.   103), 
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Crim.  L.,  19. 
State  v.   Vermont  C.    R.    Co.  (30  Vt.    108), 

Crim.  L.,  32. 
State  I'.  Vernon  (25  Vt.  244),  Crim.  L.,  21. 
State  V.  Vicksburg,  S.  &  P.  R.  Co.  (44  La. 

Ann.  981,  II  So.  Rep.  865),  Land  Grants, 

31- 
State  V.  Wabash  R.  Co.  (35  Am.  &  Eng.  R. 

Cas.  I,  115  Ind.  466,  15  West.  Rep.  449.  I7 

N.  E.  Rep.  909,  I  L.  R.  A.  179),  Crim.  L., 

I  32. 
State  r.  Wabash,  St.  L.  &  P.  R.  Co.  (25  Am. 

&  Eng.  R.  Cas.  133,  83  Mo.  144),  Stat.  & 

D.,  21. 
State  V.  Wabash,  St.  L.  &  P.  R.  Co.  (83  Mo. 
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Car.  143).  Bridges,  3,  33. 
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TABLE  OF  CASEJ. 


85: 


)wa    388), 

(5    Nev. 

Cas.  134, 
23;    Em. 

Crim.  L., 

Ga.  563). 


State  Board  of  Assessors  v.  Paterson  &  R. 

R.  Co.  (33  Am.  &  Eng.  R.  Cas.  468,  50  N. 

J.  L.  446,  14  Atl.  Rep.  6io),  Charters,  41 ; 

Tax..  143.  144.  146. 
State  Ins.  Co.  v.  Oregon  R.  &  N.  Co.  (20 

Greg.  563,  26  Pac.  Rep.  838),  Fire  Ins., 

18;  Parties,  6. 
State  Line  &  J.  R.  Co.'s  Appeal  (77  Pa.  St. 

429).  Charters,  3. 
State  Line  R.  Co.  v.  Playford  (Pa.)  (14  Atl. 

Rep.  355),  Em.  Dom.,  437,  837;  VVitn..  122. 
Staten  Island  R.  Co.,  In  re  (10  N.  Y.  S.  R. 

393,  45  Hun  592),  Em.  Dom.,  643,  929. 
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Staten  Island  R.  T.  R.  Co.,  In  re  (37  Hun 

(N.  Y.)  422;  affirmed  in  loi   N.  Y.  636), 

Subscr.,  20. 
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rect., 16;  Dissol.,  2,  29. 
Sturgcss  V.  Bis.sell  (46  N.  Y.  462),  Car.  of 

M..  758. 
Sturgis  V.  Detroit.  G.  H.  &  M.  R.  Co.  (72 

Mich.  619,  40  N.  \V.   Rep.  914),  Stat.   & 

D.,  98;  Tresp..  Inj.  to.  22. 
Sturtevant  v.  Milwaukee,  W.  &  B.  V.  R.  Co. 

(II   Wis.  63).  Em.  Doin.,  921,  9.^3. 
Stutsman  Countv  v.  Wallace  (142  U.  S.  293, 

12  Sup.  Ct.  Rep.  227).  Tax.,  ^2g. 
Stutz  V.  Chicago  &  N.  W.  R.  Co.  (69  Wis. 

312,  34  N.  W.   Rep    147),  App.,  23. 
Stutz  V.  Chicago  &  N.  W.  R.  C<>   (37  Am.  & 

E.'.g.  R.  Cas.  187,  73  VVis.  147,  40  N.  W. 

Rep.  653),  C;ar.  of  P.,  620.  (u?;  Dam..  44 
Stuyvesant  v.  Pearsall  (15  Barb.  (X.  V.)  244^, 

Injunc,  32. 
Stylcr  V.  Long  Island  R.  Co.  (7.S   Hun  (N. 

Y.)  547,  27  N.  Y.  Supp.   1113K  App..   117. 
Suarez  v.  Manhattan  R.  Co.  (39  N.  Y.  S.  R. 

549,  60  Hun  584.  15  N.    Y.    Supp.    222), 

Elev.  Rys..  68.  93. 
Sul)urban  Rapid  Transit  Co.,  In  re  (.38  Hun 

(N.    Y.)  553;   affirming   16  Abb.    N.    Cas. 

152).  Elev.  Rys.,  12,  14,  15,  44. 
.Suburl)an  Rapid  Transit  Co.  v.  Mayor,  etc., 

of  N.  Y.  (128  N.  Y.  510,  28  N.   E.  Rep. 

525,  40  N.  Y.  S.  R.  498;  reversing  60  Hun 

577.  .37  N.  Y.  S    R.  642,  14  N.  Y.  Supp. 

230).  Rap.  T.  .'\cts,  7. 
Stic.  The  (22  Fed.  Rep.  843).  Col.  Pers.,  8. 
Sufficld  7'    New  Haven  &  N.  Co.  (53  Conn. 

.3f>7.  5  Atl.  Rep.  366).  Ry.  Com'rs,  21. 
Siigarman  ?'.  Manhattan  El.  R.  Co.  (42  N.  Y. 

S.  R.  30,  16  N.  Y.  Supp.  53,3).  App.,  57; 

Fires,  328. 
Suil.'r  V.  Now  York.  L.  E.  &  W.  R.  Co.  (7 

N.  Y.  S.  R.  687.  44  Hun  627),  Cross.,  Inj. 

at,  329. 
Sullcns  f.  Chicago,  R.  I    &  P.  R.  Co.  (74 

Tinva  659.  7  Am.  St.  Rep.  501.  38  N.  W 

J^ep.  545).  Culverts,  21;   Flood.   Lds.,  96; 

Lim.  of  Ac.  56;  Trial,  188;  Waters  &  W., 

24. 


Sullivan  v.  Boston  &  A.  R.  Co.  (156  Mass. 
378,  31  N.  E.  Rep.  128),  Children,  Inj.  to, 

41- 
Sullivan  v.  Hannibal  &  St.  J.  R.  Co,  (72  Mo. 

195),  Animals,   187:  Evid.,  291. 
Sullivan  v.   Hannibal   &  St.  J.   R.   Co.   (88 

Mo.  169),  Contrib.  Neg ,  no. 
Sullivan  v.   Hannibal  &  St.  J.    R.   Co.  (107 

Mo.  ()6,  17  S.  VV.  Rep.  748),  Fel.  Serv..  ^27. 
Sullivan  v.  Maine  C.  R.  Co.  (4'  Am.  &  Eng. 

R.  Cas.  195,  82  Me.  196,  19  Atl.  Rep.  169), 

Sunday,  5. 
Sullivan   v.    Mississippi   &   M.    R.    Co.    (11 

Iowa  421),  Fel.  Serv.,  172. 
Sullivan  v.   Missouri  Pac    R.   Co.  (97  Mo. 

113,  10  S.  W.  Rep.  852),  Death,  etc.,  25, 

136;  Employes,  Inj  to,  159;  Fel.  Serv.,  124, 

441. 
Sullivan  V.  Missouri  Pac.  R.  Co,  (117  Mo. 

214,  23  S.   W.   Rep.  149),   Contrib.   Neg., 

112,  113;  Cross.,  Inj.  at,  318;  Death,  etc., 

317;  Negl.,  27. 
Sullivan  v.  New  York,  N.  H.  &  H.  R.  Co. 

(19  Blatchf.  (U.  S.)  388,  II  Fed.  Rep.  848), 

PI.,  66. 
Sullivan  v.  New  York.  N.  II.  &  H    R.  Co. 

(61  How.  Pr.  (N.  Y.)  490,  I  Civ.  Pro.  285), 

Actions,  II. 
Sullivan  v.  New  York.  N.  H.  &  II.  R.  Co. 

(154  Mass.  524,  28  N.  E.  Rep  911),  Cross., 

Inj.  at,  259. 
Sullivan  v.  New  York,  N.  H.  &  H.  R.  Co. 

(62  Conn.   209,  25  Atl.    Rep.    71 1),    Fel. 

Serv.,  134.  146-  196,  213,  324,  483. 
Sullivan  v.   North   Hudson   County   R.   Co. 

(40  Am.  &  Eng.  R.  Cas.  324.  Si  N.  J.  L. 

518,  18  Atl.  Rep.  689),  Elev.  Rys.,  41;  Em. 

Dom.,  962. 
Sullivan  v.   Old  Colony   R.   Co.  (148  Mass. 

!I9,  18  N.  E.  Rep.  678),  Eject.  Pass.,  43. 
Sullivan  v.  Old  Colony   R.   Co.   (153  Mass. 

118,  26  N.  E.  Rep.  240).  Death,  etc.,  220. 
Sullivan  v.  Oregon  K.  &  N.  Co.  (21  Am.  & 

Eng.  R.  Cas  .391.  12  Orcg.  ,392,  7  Pac.  Rep. 

508).  Car.  of  P..  63g;  Dam.,  .34;  Evid.,  174. 
Sullivan  v.  Oregon  R.  &  N.  Co.  (42  Am.  & 

Eng.   R.   Cas.  625,   19  Oreg.  319,  24  Pac. 

Rep.  408),  .'\nimals.  87,  127. 
Sullivan  v.   Pennsylvania   Co.   (Pa.)   (7  Atl. 

Rep.  177),  Cross.,  Inj  at.  344. 
Sullivan   v.   Philadelphia   &    R.    R.    Co.   (.30 

Pa.  St.  234).  Car.  O'f  P.,  131.  161,  182,  211, 

584.  590,  609. 
Sullivan  v.  Portland  &  K.   R.   Co.  (4  Cliflf. 

(U.  S.)  212;  affirmed  in  94  U.  S.  806,   16 

Am.  Ry.  Rep.  181),  Reorg.,  4. 
Sullivan  v.  Portland  &  K.  R.  Co.  (94  U.  S. 

806,  16  Am.  Ry.  Rep.  181),  Reorg.,  4. 
Sullivan  v.  Thompson  (99  Mass.  259),  Exp. 

Cos..   42. 
Sullivan  v.  Tioga  R.  Co.  (112  N.  Y.  643,  20 

N.  E.  Rep.  569,  21  N.  Y.  S.  R.  827.  8  Am. 

St.  Rep.  793:  affirming  44  Hun  304,  7  K. 

Y.  S.   R.  627.   12  Civ.  Pro.  301),   Death, 

etc..  294;  Fel.  Serv.,  127. 
Sullivan  7'.  Toledo.  W.  &.  W.  R.  Co.  (58  Ind. 

26).  Death,  etc,  146;  Fel.  Serv.,  i,  25,  202, 

4,l8. 

Sullivan  v.  Union  Pac.  R.  Co.  (3  Dill.  (U. 

S)  334).  Death,   etc,  417. 

Sullivan  v.  Union  Pac.  R.  Co.  (i  McCrary 
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(U.  S.)  301,  2>Fcd.  Rep.  447),  Death,  etc., 

I.  4I7. 
Sullivan  v.  Utah  &  N.  R.  Co.  (11  Mont.  236, 

28  Tac.  Rep.  307),  Strikes,  7. 
Sullivan  v.  Vicksburtf.  S.  &  I*.   R.  Co.  (jO 

Am.  &  Eng.  R.  Cas.  168,  39  La.  Ann.  800, 

2  So.  Rep.  586),  App.,  128:  Stat.  &  D.,  69. 
Sullivan  v.  Wabash,  St.  L.  &  P.  R.  Co.  (58 

Iowa  602.  12  N.  \V.  Rep.  620),  App.,  117. 
Sully  V.  Drcnnan  (113  U.  S.  287,  5  Sup.  Cl. 

Ucp.  453),  Rem.  of  C,  J7. 
Siilplnir   Springs   &    M.    P.    R.    Co.   v.    St. 

Louis.  A.  &  T.  R.  Co.  (2  Tex    Civ.  App. 

650,  22  S.  W.   Rep.   107.  23  S.   W.   Rep. 

1012),  Charters,  83,  92;    Dissol.,    28,    32; 

Tresp.,  to  Try  Title,  2. 
Snlzbacii  v.  Thrmison  (17  Phila.  (Pa.)  530), 

Mort.,  155. 
Sumnicrhays  v.  Kansas  Pac.  R.  Co.  (2  Colo. 

484,  20  Am.  Ry.  Rep.  359),  Pel.  Serv.,  i, 

153,  488.  491. 
Sumnurs  v.   Crescent   City   R.    Co.   (34   La. 

Ann.  139,  44  Am,  Rep.  419),  St.  Rys.,  380. 
Sumnurs  v.  Hannibal  &  St.  J.   R.   Co.   (29 

Mo.    App.   41),    Animals,    93,    351,     508; 

Fences,  69. 
Summerville  v.  Hannibal  &  St.  J.  R.  Co.  (62 

Mo.  391),  Agency.  115. 
Summerville  v.  Hannibal  &  St.  J.  R.  Co.  (29 

Mo.  App.  48),  Animals,  65. 
Summitt  v.  State  (9  Am.  &  Eng.  R.  Cas.  302, 

8   Lea  (Tenn.)   413,   41     Am.     Rep.    637). 

Hacks,  etc..  2. 
Sumner  v.   Chandler   (18   New   Brun.    175), 

Agency,  1 1 7. 
Sumner  v.  Charlotte,  C.  &  A.  R.  Co.  (78  N. 

Car.  289,  16  Am.  Ry.  Rep.  201),  Agency,  9. 
Sumner  v.   Southern    R.   Assoc.   (9  Am.    & 

Eng.  R.  Cas.  18.  7  Ba.xt.  (Tenn.)  345),  Car. 

of  M.,  6S7. 
Sumner  v.  Walker  (30  Fed.  Rep.  261),  Car. 

of  M.,  541. 
Sunbury  &  E.  R.  Co.  v.  Cooper  {33  Pa.  St. 

278),  Canals,  5. 
Sunbury  &  E.  R.  Co.  v.  Hummell  (27  Pa.  St. 

09),  Em.  Dom.,  702. 
Sunderland  t'.  Westcott  (2  Sweeney  (N.  Y.) 

2O0,  40  How.   Pr.  468),  Car.  of  M.,  216; 

Lim.  of  Liah.,   14. 
Sunflower  Oil  Co.  v.  Wilson  (48  Am.  &  Eng. 

R.  Cas.  664,   142  U.  S.  313.   12  Sup.   Ct. 

Rep.  235).  Leases.  3. 
Sunflower  River  Packet  Co.  v.  Georgia  Pac. 

R.  Co.  (39  Fed.  Rep.  229),  Waters  &  W., 

4- 
Surface  v.  Hannibal  &  St.  J.  R.  Co.  (60  Mo. 

216).  Car.  of  L.  S.,  1 13. 
Surface  v.  Hannibal  &  St.  J.  R.  Co.  (63  Mo. 

452),  Car.  of  L.  S..  113. 
Survey  v.  Wells  (5  Cal.  124),  Exp.  Cos.,  90. 
Susquehanna  &  W.    V.   R.    &    C.     Co.    v. 

Blatchford  (ii    Wall.   (U.   S.)   172).    Fed. 

Cts.,  3. 
Sussex  R.  Co.  v.  Morris  &  E.   R.  Co    (19 

N.  J.  Eq.  13;  reversed  in  19  N.  J.  Eq.  574), 

Conner '   L.,  4.  5;  Contr.,  21;  Spec.  Perf.,  2. 
Sutherlana  v.  Great  Western  R.  Co.  (7  U.  C. 

C.  P.  400).  Passes.  21. 
Sutherland  v.  New  York  C.  &  H.  R.  R.  Co. 

(9  J.  &  S.  (N.  Y.)  17).  Cross.,  Inj.  at,  65. 

249;  Evid.,  299. 
8  D.  R.  D.— 55 


Sutherland  v.  Second  Nat.  Bank  (6  Am.  & 

Eng.  R.  Cas.  368,  78  Ky.  250).  Attach,  47; 

Car.  of  M.,  291. 
Sutherland  v.  Troy  &  B.   R.   Co.   (46  Hun 

372,  II  N.  Y.  S.  R.  841).  Death,  etc.,  301. 
Sutherland  v.  Troy  &  B    K.  Co.  (8  N.   Y. 

Supp.  83.  54  Hun  639.  28  N.  Y.  S.  '.{.  201; 

reversed  in  125  N.  Y.  737.  35  N.  Y.  S.  R. 

853),  Death,  etc.,  202;   Employes,   Inj.  to, 

23,  665;   Fel.   Serv.,  509;  Trial.   109. 
Sutherland  v.  Troy  &  B.  R.  Co.  (125  N.  Y. 

737,  mem.,  26  N.  E.  Rep.  Tioo.  35  N    Y.  S. 

R.  853),  Employes,  Inj.  to,  427,  451;  Fel. 

Serv.,  484. 
Sutherland  v.  Troy  &   B.   R.   Co.   (74   Hun 

162,  2f>  N.  Y.  Supp.  237.  Sfi  N.  Y.  S.  R. 

.397),  Death,  etc.,  216,  235. 
Sutliflf  V.  Cleveland  &  M.  R.  Co,  (24  Ohio 

St.  147,  6  Am.  Ry.  Rep.  356),  Stock,  19. 
SutlilT  V.  Lake  County  (47  Fed.   Rep,    106), 

Mun.  Aid,  381. 
Sutro  V.  Fargo  (9  J,  &  S.  (N.  Y.)  231),  Car. 

of  M.,  152.  154. 
Sutro  V.  Manhattan  R.  Co.  (50  N.  Y.  S.  R. 

701,  137  N.  Y.  592,  33  N.  E.  Rep.  334:  re- 
versing 17  N.  Y.  Supp.  957,  42  N.  Y.  S,  R, 

958),  Elev.  Rys.,  139.  166.  175. 
Sutter  St.  R.  Co.  v.  Baum  (66  Cal.  44,  4  Pac. 

Rep,  916).  Direct..  46. 
Sutton  V.  Great  Western  R.  Co.  (3  H    &  C. 

800,  II  Jur.  N.  S.  879,  35  L.  J.  Ex.  18,  13 

\y.   R.   1091,   13  L.   T.   221),   Charges,   28: 

Discrim.,  35. 
Sutton  V.  London  &  S.  W.  R.  Co.  (37  L.  T. 

158),  Charges,  28. 
Sutton  V.  New  York  C.  &  H.  R.  R.  Co.  (66 

N.    Y.    243;    reversing   4    Hun    760).    Li- 
censees, Inj  to,  19. 
Sutton  V.  New  York,  L.   E.   &  W.  R,  Co. 

(so  N.  Y.  S.  R.  514.  66  Hun  632,  21  N.  Y. 

Supp.  312),  Fel.  Serv.,  S08. 
Sutton  V.  Southeastern   R.  Co.   (4  H.   &  C. 

325,  13  L.  T.  438.  L.  R.  I  Ex.  33.  3.S  L. 

J.  Ex.  38),  Car.  of  M..  531;  Charges,  46. 
Suver  r.  Chicago,  S.  F.  &  C    R,  Co.  (123  III. 

293,  14  N.  E.  Rep.  12,  II  West    Rep.  726), 

Em.  Dom.,  320,  822,  895. 
Suydam  v.  Grand  St.  &  N.  R.  Co.  (17  Abb. 

Pr.  (N.  Y.)  304,  41   Barb.  375),  St.  Rys,. 

487.  515;  Trial,  183. 
Suydam  7-.  Moore  (8  Barb.  (N.  Y.)  358),  Ani- 
mals, 126.  324;  Charters,  43;  Stat..  16. 
Suydam  t-.  New  York  El.  R.  Co.  (46  N.  Y. 

S.  R.  360,  64  Hun  63s,  19  N.  Y.  Supp.  49). 

Elev.  Rys  ,  121. 
Swain  v.  Fourteenth  St.  R.  Co.  (93  Cal.  179, 

28  Pac.  Rep.  829),  App.,  72,  125;  St.  Rys., 

458,  464,  466,  488. 
Swaine  7>.  Great  Northern  R.  Co.  (4  DeG., 

J.  &  S.  211).  Nuis.,  20. 
Swainson  v.  Northwestern  R.  Co.  (47  L.  J. 

Ex.  D.  372,  38  L.  T.  201,  26  W.  R.  413.  L. 

R.  3  Ex.  D.  341:  reversing  37  L.  T.  102, 

25  W.  R.  676),  Fel.  Serv.,  126,  202. 
Swan.  In  re  (150  U.  S.  637,  14  Sup.  Ct.  Rep. 

225),  Intox'ing  L.,  3. 
Swan  V.  Burlington.  C.  R.  &  N.  R.  Co.  (72 

Iowa  650,  34  N.  W.  Rep.  457),  Injunc,  2; 

Mort.,  259. 
Swan  V.  Chicago,  S.  F.  &  C  R.  Co.  (38  Mo. 

App.  588),  Em.  Dom.,  799.  866. 
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Swan  V.  Manchester  &  L.  R.  Co.  (6  Am.  & 

Khr.  R.  Cas.  .V7.  133  Mass.  116,  42  Am. 

Kcp.  432),  lijcct.  Pass.,  7,  24,  51;  Tickets 

&  1'.,  ui. 
Swan  J'.   Williams  (2  Mich.  427),  Charters, 

16,1;   Em.   Dom.,  34.   128. 
Swank  i-.  San  Antnpio  &  .\.  P.  R.  Co.  (i 

Tix.  Civ.  App.  675,  23  S.  W.  Rep.  249), 

Car.  of  L.  S..  97. 
Swann  r'.   Chirk  (17  Am.   &   Eng.   R.   Cas. 

,154,  100  U.  S.  602,  4  Sup.  Ct.   Rep.  241), 

Rc'cciv.,  99. 
Swann  z'.  Gaston  (87  Ala.  569,  6  So.   Rep. 

.iW)),  Adv.  Poss.,  s;  Land  Cirants,  16;  Lim. 

<)(  Ac.  7,  22;  Mort.,  38. 
Swann  t'.  Jenkins  (82  Ala.  478,  2  So.   Rep. 

1.36),  Land  Grants,  18. 
Swann  v.  Larmorc  (14  Am.  &  Eng.  R.  Cas. 

519,  70  Ala.  555),  Land  Grants,  17. 
Swann  v.  Lindscy  (14  Am.  &  Eng.  R.  Cas. 

504,  70  Ala.  507),  Land  Grants,  17. 
Swann  v.  Miller  (82  Ala.  530,  i  S.  Rep.  65), 

Agency,  68;  Land  Grants,  58. 
Swann  v.  Southern  Exp.  Co.  (53  Miss.  286), 

Evid.,  187. 
Swann  v.  State  (77  Ala.  545),  Tax.,  151. 
Swann  v.  Wright  (17  Am.  &  Eng.  R.  Cas. 

345,  no  U.  S.  590,  4  Sup.  Ct.  Rep.  235), 

Mort.,  255. 
Swansea  L  &  T.  Co.  v.  Swansea  &  M.  R.  Co. 

(3  Ry.  &  C.  T.  Cas.  339).  Leases,  124. 
Swansea   L  &  T.  Co.    v.    Swansea    U.    S. 

Authority  ([1892]  i  Q.  B.  357),  Tax.,  380. 
Swanson  v.  Chicago,  St.  P.  &  K.  C.  R.  Co. 

(35  Fed    Rep.  638),  Att'ys,  20. 
Swanson  7'.  Melton  (4  Tex.  App.  (Civ.  Cas.) 

459.  17  S.  W.  Rep.  1088),  Animals,  199. 
Swarthout  v.  Chicago  &  N.  W.  R.  Co.  (49 

Wis.  62s,  6  N.  W.  Rep.  314,  21  Am.  Ry. 

Rep.  153),  Fire  Ins.,  11;  Parties,  6. 
Swartout  v.  New  York  C.  &  H.  R.  R.  Co. 

(7  Hun  (N.  Y.)  571).  Witn.,  134. 
Swartwout  v.  Michigan  Air  Line  R.  Co.  (24 

Mich.  389,  4  Am.   Ry.   Rep.  63),  Direct., 

36;    Estop.,    5;    Incorp.,     11;     Stat.,     34; 

Subscr,  51,  93,  105,  128,  131,  156,  167,  224. 
Swascy  7>.  North  Carolina  R.  Co.  (71  N.  Car. 

571),  State  Aid,  28. 
Swascy  v.  North  Carolina  R.  Co.  (i  Hughes 

(U.  S.)  17).  Fed.  Cts.,  11;  Pledge,  etc.,  2; 

Stock,  44;  Words  &  Ph.,  191. 
Swatara  R.  Co.  v.  Brune  (6  Gill  (Md.)  41), 

Subscr..  78. 
Swayze  v.  New  Jersey  Midland  R.   Co.  (36 

N.  J.  L.  29s,  12  Am.  Ry.  Rep.  404),  Em. 

Doni.,  746. 
Swazey  v.  Union  Mfg.  Co.  (42  Conn.  556), 

Med.  Scrv.,  8;  Words  &  Ph..  98. 
Swcancy   7'.    Kansas    City    R.    Co.    (54   Mo. 

App.  265),  Tax.,  306. 
Swcaringen  v.  Buckley  (i  Tex.  Unrep.  Cas. 

421),  Paym.,  3. 
Swearingen  v.    Missouri,    K.    &  T.    R.    Co. 

(64  Mo.  73,  17  Am.  Ry.  Rep.  291),  Animals, 

200. 
Sweat  V.   Boston   &  A.   R.   Co.   (156   Mass. 
•    284,  31   N.   E.   Rep.  296),   Employes,   Inj. 
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Wabash  R.  Co.  7:  Kime  (42  III.  App.  272), 

Evid..  84.  87,  123:  Farm  Cross..  1. 
Wabash    R.    Co.   z:    .McDaniels   (11   Am.    & 
.    Eng.  R.  Cas.  158.   107  U.   S.  454.  2  Sup. 

Ct.  Rep.  932),  Employes,  Inj.  to.  (19:  Fed. 

Cts.,  19:  Fel.  Serv..  13s,  138. 
Wabash  R.  Co.  z:  McKittrick  (36  111.  App. 

82).  Death,  etc.,   167. 
Wabash  R.  Co.  :•.  Sanders  (47  111.  Anp.  436), 

Culverts,    i,    11.    17. 
Wabash  R.  Co.  z:  Savage  (28  Am.  &  Eng. 

R.  Cas.   288,  no  Ind.   \=.(\  9  X.    E.    Rep. 
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190,   29    N.    E.    Ren.   455),    Animals.    339. 
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38;  Leases,  108. 
Wabash    R.   Co.  z:   Williamson   (2,\  Am.   & 

Eng.   R.   Cas.  203.    104  Ind.    154.  3   X.   E. 

ReiV  814).  Animals.  171,  179,   180. 
Wabash.   St.   L.  &   P.   R.   Co.   :■.   Black   (11 

Ind.  App.  465),  Car.  of  L.  S.,  95;  Lim.  of 

Liab.,   22,  28. 
Wabash.   St.    L.    &    P.    R.    Co.    z:     Central 

Trust  Co.   (17  Am.   &  Eng.    R.  Cas.   254. 
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Wabash.    St.    L.    &    P.    R.    Co.    :■.    Central 

Trust   Co.  (17  Am.   &   Eng.   R.   Cas.   261. 
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Wabash,    St.    L.    &    P.    R.    Co.    z:    Centrd 

Trust  Co.  (17  Am.  &  Eng.  R.  Cas.  264,  22 
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Wabash,    St.    L.    &    P.    R.    Co.    z:    Central 
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Wal)ash.  St.  L.  &  P.  R.  Co.  z:  Farvcr  (31 
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Inj.  at,  160,  162,  190;  Negl.,  70;  Side  Tr., 

4- 
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Wabash.  St.  L.  &  P.  R.  Co.  7'.  Koenigsam 

(13  III.  App.  505),  Car.  of  P..  172. 
Wabash.  St.  L.  &  P.  R.  Co.  7'.  Krough  (13 
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8  N.  E.  Rep.  678),  Em.  Dom.,  426,  435. 
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etc.,  333:  Employes,  Inj.  to,  650. 
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254-  Negl.,  42. 
Wabash,   St.   L.   &   P.    R.   Co.  7-.    Nice   (23 

Am.   &   Eng.   R.   Cas.   168,  99   Ind.    152), 

Animals.  266;  Fences,  58. 
Wabash,  St.    L.   &   P.   R.    Co.    v.    People 

(12  111.  App.  448),  Sts.  &  H.,  174. 
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\ /abash,  St.   L.   &  P.   R.    Co.    v.    People 
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"Wabash,  St.  L.  &  P.  R.  Co.  v.  Peyton  (18 
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Wabash,  St.  L.  &  P.  R.  Co.  v.  Rooker  (15 
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Comp.  Neg.,  8;  Cross.,  Inj.  at,  119,  198; 

Negl.,  18. 
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at.  314. 
Wabash,  St.  L.  &  P.  R.  Co.  v.  Wolflf  (13  111. 

App.  437).   Car.  of  P.,   533:   Stat.   &  D., 

149. 
Wabash.  St.   L.  &  P.  R.  Co.  v.  Zeigler  (15 

Am.   &  Eng.   R.  Cas.   519,   108  111.  304), 

Fences.  45. 
W^abash  Western  R.  Co.  v.  Friedman  (41  111. 

App.   270).   Car.   of   P.,   537:    Derailm..    2, 

4.  5;  Witn..  165. 
Wabash  Western  R.   Co.  v.   Friedman  (146 

111.  =;83.  30  N.  E.  Rep.  .353.  34  N.  E.  Rep. 

nil).  Car.  of  P.,  629:  PI.,  15,  116.  120.  140. 
Wabash  Western  R.  Co.  v.  Siefert  (41  Mo. 

App.  35),    Injunc,   3.  43;   Words   &   Ph., 

112. 
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Dam..  49;  Mort.,  209;  Witn.,  140. 
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42. 
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N.  Y.  627,  mem.),  Sales,  3. 
Wade  V.  Walnut  (105  U.  S.  i),  Mun.  Aid,  i. 
Wade  r.  Wheeler  (3  Lans.  (N.  Y.)  201),  Car. 

of  M..  75. 
Wademan  v.  Albany  &  S.  R.  Co.  (51  N.  Y. 

568,  4  Am.   Ry.   Rep.  259).   Farm   Cross., 

6. 
Wadham.  In  re  (L.  R.  14  Q.  B.  D.  747,  54 

L.  J.  Q.  B.   D.  343,  52  L.  T.  894.  33  W. 
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Inj.  to,  14,  103. 
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Am.  &  Eng.  R.  Cas.  194.  74  Iowa  207,  37 

N.    W.    Rep.    159),    Animals.    183;    Farm 

Cross..  13. 
Wait  7'.  Ferguson  (14  Abb.  Pr.  (N.  Y.)  379), 
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1300,  27  L.  J.  Q.  B.  417),  Children,   Inj. 

to,  138. 
Waite  V.  Port  Reading  R.  Co.  (47  Am.  & 
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Weld  V.  London  &  S.  W.  R.  Co.  (9  Jur.  N. 

S.  510,  II  W.  R.  448.  8  L.  T.  i.^  33  L.  J. 

Ch.  142,  32  Beav.  340).  Em.  Dom.  1137. 
Weld  7'.  Missouri  Pac.   R.  Co.  (39  Kan.  63. 

17  Pac.  Rep.  306),  Employes.  Inj.  to,  565, 

571;  Witn..  143. 
Weld  7'.  New  York,  L.  E   &  W.  R.  Co.  (52 

N.  Y.  S.  R.  184,  22  N.  Y.  Supp.  974),  Car. 

of  P..  609:  Husb.  &  W..  24. 
Weld  7'.  Southwestern  R.  Co.  (32  Beav.  340, 
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33  L.  J.  Ch.  142,  9  Jur.  N.  S.  510),  Em. 

Dom.,  1087,  1 140. 
Weldon  v.  Harlem  R.  Co.  (5  Bosw.  (N.  Y.) 

576).  St.  Rys..  483. 
Welfare  v.  London  &  B.  R.  Co.  (38  L.  J.  Q. 

B.  241.  L.  R.  4  Q-  B.  693.  17  W.  R.  1065, 

20  L.  T.  743).  Stat.  &  D..  81. 
Welland  County  v.  Buffalo  &  L.  H.  R.  Co. 

(.^o  U.  C.  Q.  B.  147),  Em.  Dom.,  1276. 
Welland  R.  Co.  v.  Berrie  (6  H.  &  N.  416, 

30  L.  J.  Ex.  163.  9  W.  R.  385.  3  L.  T.  811), 

Subscr.,  99. 
Welland  R.  Co.  v.  Blake  (6  H.  &  N.  410.  30 

L.  J.  Ex.  161,  9  W.  R.  386.  3  L.  T.  678,  7 

Jur.  N.  S.  373),  Subscr.,  96. 
Wellcome  v.  Leeds  (51  Me.  313),  Andros.  R. 

Co..  I ;  Cross.  Sts.  &  H.,  4. 
Wellenhoffer  v.  New  York,  L.  E.  &  W.  R. 

Co.  (50  N.  Y.  S.  R.  Ill,  21  N.  Y.  Supp. 

866,  66  Hun  634,  mem.),   Cross.,   Inj.  at, 

107. 
Weller  v.  London,  B.  &  S.  C.  R.  Co.  (L.  R. 

9  C.  P.  126,  43  L.  J.  C.  P.  137.  22  W.  R. 

302,  29  L.  T.  888),  Car.  of  P.,  261. 
Welles  V.  New  York  C.   R.   Co.  {26  Barb. 

(N.  Y.)  641,  24  N.  Y.  181).  Passes,  35- 
Welles  V.  Northern  C.  R.  Co.  (150  Pa.  St. 

620,  25  Atl.  Rep.  51),  Fences,  16. 
Wellington  v.   Boston  &  M.    R.    Co.    (158 

Mass.  185,  33  N.  E.  Rep.  393),  Em.  Dom., 

469.  534.  563. 
Wellington  v.   Norwich  &  W.  R.   Co.   (107 

Mass.  582),  Charges,  46. 
Wcllman  v.  Chicago  &  G.  T.  R.  C<^.  (45  Am. 

&  Eng.  R.  Cas.  249.  83  Mich.  592,  47  N. 

W.  Rep.  489).  Charges.  25;  Stat ,  8. 
Wcllman  v.  Oregon  S.  L.  &  U.  N.  R.  Co. 

(21   Oreg.  530.  28  Pac.    Rep.    625),    Em- 
ployes, Inj.  to,  45;  Pel.  Serv..  197. 
Wells  V.  Alabama  G.  S.  R.  Co.  (40  Am.  & 

Eng.  R.  Cas.  645,  67  Miss.  24    6  So.  Rep. 

737),  Agency,  38;  Car.  of  P.,  .vj^,  253:  PI., 

98;  Stat.  &  D.,  9. 
Wells  V.  American  Exp.  Co.  (44  Wis.  342), 

Agency,  43;  Exp.  Cos.,  26,  40. 
Wells  V.  American   Exp.  Co.  (49  Wis.  224, 

5  X.  W.  Rep.  333^.  Assump.,  4:  PI..  159. 
Wells  V.  American  Exp.  Co.  (6  Am.  &  Eng. 

R.  Cas.  298.  55  Wis.  23,   II    N.   W.    Rep. 

S37.  12  N.  W.  Rep.  441,  42  Am.  Rep.  695), 

Actions.  3:  Exp.  Cos.,  39. 
Wells  V.  Brooklyn  City  R.  Co.  (58  Hun  389, 

M  N.  Y.  S.  R.  636,  12  N.  Y.  Supp.  67),  St. 

Uys.,  507. 
Wills  V.  Burlington,  C.  R.  &  N.  R.  Co.  (2 

.'\m.  &  Eng.   R.  Cas.  243,  56  Iowa  520,  9 

N.  W.  Rep.  364),  Employes,  Inj.  to,  237; 

Evid.,  116. 
Wells  V.  Carr  (11  Sawv.  (U.  S.)  272).  Bills  & 

N.,  6. 
Wells  V.  Central  Vt.  R.  Co.  (14  Blatchf.  (U. 

S.)  426).  Tax.,  75. 
Wells  V.  Davis  (105  N.  Y.  670.  i  Silv.  App. 

457.  12  N.  E.  Rep.  42,  8  N.  Y.  S.  R.  10: 

modifying  .H  Hun  628.  mem  ).  Int.,  18. 
Wells  V.  Denver  &  R.  G.  W.  R.  Co.  (7  Utah 

482,  27  Pac.   Rep.  688),  App.,  61;  Death, 

etc.,  270,  277,  326. 
Wells  V.   Eastman   (61    N.    H.   507),   Witn., 

106. 

8  D.  R.  D.— 58 


Wells  V.  East  Tenn.,  V.  &  G.  R.  Co.  (74  Ga. 

548).  Attach.,  58. 
Wells  V.  Kavanagh  (70  Iowa  519,  30  N.  W. 

Rep.  871),  Constr.  Rys.,  39. 
Wells  V.  London,  T.  &  S.  R.  Co.  (.37  L.  T. 

302,  25  W.  R.  325).  Priv.  Ways,  7,  17. 
Wells  V.  Maine  Steamship  Co.  (4  Clifl.  (U. 

S.)  228),  Car.  of  M.,  299. 
Wells  V.  Martin  (32  Mich.  478),  Constr.  Rys., 

85. 
Wells  V.  Mehl  (25  Kan.  205),  Constr.  Rys., 

39 
Wells  V.   Milwaukee   &  St.    P.    R.   Co.   (.^o 

Wis.  605,  7  Am.   Ry.   Rep.  279),  Constr. 

Rys,,  24. 
Wells  V.  Missouri  Pac.  R.  Co.  (no  Mo.  286, 

19  S.  W.  Rep.  530),  Stat.,  33,  36. 
Wells  V.  New  Haven  &  N.  Co.  (44  Am.  & 

Eng.  R.  Cas.  491,  151  Mass.  46,  23  N.  E. 

Rep.  724),  Lim.  of  Ac,  56. 
Wells  V.  New  York  C.  R.  Co.  (24  N.  Y.  i8i : 

affirming  26  Barb.  641),  Passes,  26. 
Wells  V.  Northern  Pac.  R.  Co.  (10  Sawy.  (U. 

S.)  441,  23  Fed.  Rep.  469).  Exp.  Cos.,  i,  7; 

Int.  Com.,  214. 
Wells  r.  Northern  R.  Co.  (35  Am.  &  Eng. 

R.  Cas.  314,  14  Ont.  594),  Priv.  Ways,  2, 

10. 
Wells  V.  Oregon  &  C.   R.  Co.  (16  Am.   & 

Eng.   R.   Cas.  87,    18    Fed.    Rep.    667,  9 

Sawy.  (U.  S.)  9).  Exp.  Cos.,  9. 
Wells  V.  Oregon  R.  &  N.  Co.  (8  Sawy.  (U. 

S.)  600.   15  Fed.   Rep.  561).  Charges,  24; 

Exp.  Cos.,  12;   Name,   i;  Words  &  Ph., 

88. 
Wells  V.  Oregon  R.  &  N.  Co.  (16  Am.  & 

Eng.  R.  Cas.  71,  9  Sawy.  (U.  S.)  370,  18 

Fed.  Rep  517),  Exp.  Cos.,  7. 
Wells  V.  Oregon  R.  &  N.  Co.  (16  Am.  & 

Eng.    R.    Cas.   87,    18    Fed.    Rep.   667,   9 

Sawy.  (U.  S.)  426),  Discrim.,  61. 
Wells  V.  Oregon  R.  &  N.  jCo.  (9  Sawy.  (U. 

S).  601.  19  Fed.  Rep.  20).  Exp.  Cos.,  9. 
Wells  V.  Oregon  R.  &  N.  Co.  (12  Sawy.  (U. 

S.)  5 '9.  32  Fed.  Rep.  51).  Car.  of  M.,  276, 

288. 
Wells  V.  Pacific  R.  Co.  (35  Mo.  164),  Med. 

Serv.,  17. 
Wells  i\  Pontotoc  County  Sup'rs  (2  Am.  & 

Eng.  R.   Cas.  605,   102  U.   S.  625),   Mun. 

Aid,  273. 
Wells  f.  Rodgers  (60  Mich.  525,  27  N.  W. 

Rep.  671),  Consol.,  10. 
Wells  V.  Shook  (8  Blatchf.    (U.    S.)    254), 

Rev.,  7- 
Wells  V.  Sibley  (31  N.  Y.  S.  R.  40,  9  N.  Y. 

Supp.  343),  Words  &  Ph.,  240. 
Wells  V.  Somerset  &  K.  R.  Co.  (47  Me.  345), 

Em.  Dom.,  94. 
Wells  7'.  Southern  Minn.  R.  Co.  (i  McCrary 

(U.   S.)    18,   I    Fed.    Rep.   270),   Words   & 

Ph..  208. 
Wells  7'.  Thomas  (27  Mo.  17).  Charges,  81, 
Wells  T'.  Wilmington  &  W.  R.  Co.  (6  Jones 

(N.  Car.)  47'*,  Car.  of  M..  64. 
Wells  V.  Windham  (i  Tex.  Civ.  .\pp.  267,  21 

S  W.  Rep.  402).  Exp.  Cos..  47.  48. 
Wellsborough  v.  New  York  &  C.  R.  Co.  (76 

N.  Y.  182),  Mun.  Aid,  87. 
Welsch  V.  Hannibal  &  St.  J.  R.  Co.  (6  Am. 
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&  Eng.  R.  Cas.  75,  72  Mo.  451,  37  Am. 

Kcp.  440),  Cross.,  Inj.  at,  65. 
Welsh  v.  Alabama  &  V.  R.  Co.  (70  Miss.  20, 

II  So.  Rep.  723),  Employes,  Inj.  to,  300; 

Release,  24. 
Welsh  V.  Chicago,  B.  &  K.  C.  R.  Co.  (19 

Mo.  App.   127),  Em.  Dom.,  647;   Lim.  of 

.■\c  ,  10. 
Welsh  V.  Chicago,  B.  &  Q.  R.  Co.  (53  Iowa 

632,  6.  N.  W.   Rep.   13,  21   Am.  Ry.   Rep. 

181),  Animals.  10,  56,  130,  310,  SOi. 
Welsh  V.  First  Div.  St.  P.  &  P.  R.  Co.  (25 

Minn.  314),  Coupons,   21;  Int.,  3;   Mort., 

165;  Rcorg.,  13. 
Welsh  V.  Jackson  County  Horse  R.  Co.  (81 

Mo.  4CO),  Children.  Inj.  to.  174. 
Welsh  i:  Manhattan  El.  R.  Co.  (2g  N.  Y.  S. 

R.  511,  8  N.  Y.  Supp.  492),  Trial,  201. 
Welsh  V.  Metropolitan  El.  R.  Co.  (25  J.  &. 

S.  (N.  Y.)  408.  8  N.  Y.  Supp.  49-'.  ^9  X- 

Y.  S.  R.  5").  App.,  88. 
Welsh  J'.   New   York   El.   R.   Co.   (16  Daly 

515.  12  N.  Y.  Supp.  545.  35  N.  Y.  S.  R. 

3!?).  Elcv.  Rys.,  91,  167- 
Welsh  f.  New  York  El.  R.  Co.  (16  X.  Y. 

Supp.    174).    Elev.   Rys.,    192. 
Welsh  ?'.  Pittsburg.  Ft.  W.  &  C.  R.  Co.  (10 

Ohio  St.  65),  Car.  of  L.  S.,  7-J. 
Welton  V.  Merrick  County  Com'rs  (17  .\m. 

&  Eng.  R.  Cas.  436,  16  Neb.  83,  20  X.  W. 

Kcp.  HI),  Tax.,  337. 
Welton  r.    Missouri   (91    U.  S.   275),   Com- 
merce, 3. 
Welton  V.  Pacific  R.  Co.  (34  Mo.  358),  Car. 

of  Slaves,  10. 
Weltv  r.  Indianapolis  &  V.  R.  Co.  (24  Am. 

&  Eng.  R.  Cas.  371,  105  Ind.  55,  4  X.   E. 

Rep.  410),  Animals,  215,  217;  Cat.-Gds.,  27; 

Fences,  94.  97. 
Weniplc  r.  St.  Louis,  J.  &  S.  R.  Co.  (30  Am. 

&  Eng.  R.  Cas.  246,  120  111.  196.  n  X.  E. 

Rep.  906,  9  West.  Rep.   165),  Stockh.,   i; 

Subscr..  I,  81. 
Wendell  v.  New  York  C.  &  H.   R.   R.  Co. 

(14  Am.   &   Eng.    R.   Cas,  663,  91    X.    Y. 

420;   reversing  14  Wkly.    Dig.  406),  Chil- 
dren. Inj.  to,  75,  95. 
Wciulling  V.  Brainbridgc  (6  N.  Y.  S.  R.  21), 

Employes,  Inj.  to,  31. 
Wengler  r.   Missouri   Pac.   R.   Co.   (16  Mo. 

.\pp.  493),  Cross.,  Inj.  at,  264;  Evid..  joft. 
Wentroth's  .\ppeal  (82  Pa.  St.  4O9).   Liens, 

45- 
Wentworth  v.    Eastern    R.   Co.   (143  Mass. 

24S,  9  \.  E.  Rep.  563),  Evid..  37- 
Wentz  7:  Eric  R.  Co.  (3  Hun  (X.  Y.)  241, 

5  T.  &  C.  556).  Tickets  &  F..  86. 
Werbowlsky  r.  Ft.  Wayne  &  E.  R.  Co.  (86 

Mich.  236.  48  N.  W.  Rep.  1097).  Xegl.,  32, 

100:  St.  Rys.,  326.  346,  399. 
Wcrfelman  v.   Manhattan   R.  Co.   (16  Daly 

355.  32  X.  Y.  S.  R.  682.  II  N.  Y.  Supp. 

66;  reversed  in  134  N.  Y.  613,  mem..  45 

N.  Y.  S.  R.  936,  31  N.  E.  Rep.  629).  Elev. 

*<vs..  85,  121.  151.  166.  178. 
Werges  v.  St.  Louis.  C.  &  N.  O.  R.  Co.  (35 

La.  Ann.  641),  Nuis.,  13;  PI.,  112:  Sts.  & 

H..  45. 
Werle  v.   Long  Island   R.   Co.  (21   Am.   & 

Eng.  R.  Cas.  429,  98  N.  Y.  650).  Car.  of 

P..  181,  476. 


Werner  v.   Citizens*   R.    Co.   (81    Mo.   368; 

affirming  11  Mo.  App.  601),  PI.,  135;  St. 

Rys.,  479. 
Wernwag  v.  Philadelphia,  W.  &  B.  R.  Co.  (32 

Am.  &  "Eng.  R.  Cas.  515.  117  Pa.  St.  46.  9 

Cent.  Rep.  603,  1 1  Atl.  Rep.  868,  20  W.  N. 

C.  150),  Car.  of  M.,  273. 
Werries  v.   Missouri  Pac.   R.  Co.   (19  Mo. 

App.  398),  Proc,  32. 
Wersebe  v.   Broadway   &   S.   A.    R.   Co.   (i 

Misc.  (N.  Y.)  472,  49  N.  Y.  S.  R.  619.  21 

N.  Y.  Supp.  637),  App.,  37,  48. 
Wert  V.  Keim  (Pa.)  (13  .Atl.  Rep.  548),  Em- 
ployes, Inj.  to,  363. 
Werthcim  v.   Continental   R.   &  T.   Co.  (21 

Blatchf.   (U.   S.)  246,    15   Fed.   Rep.  716), 

Witn..  2. 
Wertheimer    v.    Pennsylvania    R.    Co.    (17 

Blatchf.  (U.  S.)  421.  I  Fed.  Rep.  232).  Bills 

of  L.,  77. 
Wescott  f.  New  York  &  N.  E.  R.  Co.  (153 

Mass.  460.  27  N.  E.  Rep.  10),  Employes, 

Inj.  to,  223.  437- 
Wesley  f.  Chicago.  St.  P.  &  K.  C.  R.  Co.  (84 

Iowa  441,  51  N.  W.  Rep.  163),  Cross.,  Inj. 

at.  302:  New  Tr.,  13,  53. 
Wesson  v.  Seaboard  &  R.  R.  Co.  (4  Jones 

(N.  Car.)  379).  .Agency.  79. 
West  7'.  Chicago  &  N.  W.  R.  Co.  (38  Am. 

&  Eng.   R.   Cas.  340.  77  Iowa  654.  35   X. 

W.   Rep.  479,  42  N.  W.   Rep.  512).  Fires, 

103.  243. 
West  7'.  Hannibal  &  St.  J.  R.  Co.  (34  Mo. 

177),  .\nimals,  342.  359. 
West  7'.  London  &  N.  W.  R.  Co.  (L.  R.  5 

C.  P.  622,  39  L.  J.  C.  P.  282.  23  L.  T.  371, 

18  W.  R.  1028).  Discrim.,  17,  54. 
West  7'.  Louisville.  C.  &  L.  R.  Co.  (8  Bush 

(Kv.)  404),  Culverts,  15. 
West  7'.  Manhattan  R.  Co.  (16  N.  Y.  S.  R. 

886.  24  J.  &  S.  5f)o,   I    N.   Y.  Supp.  519), 

Dam..  67.  73;  Evid..   174,  211. 
West  7'.  Milwaukee.  L.  S.  &  W.  R.  Co.  (10 

Am.  &  Eng.  R.  Cas.  415,  56  Wis.  318.  14 

N.  W.  Rep.  292).  Em.  Dom..  464,  762,  764. 
West  7'.  Missouri  Pac.  R.  Co.  (26  Mo.  App. 

344),  Animals.  180;  Fences.  85. 
West  7'.  Parkdale  (2  Can.  Sup.  Ct.  250:  re- 
versing 12  Ont.  -App.  .393.  which  reverses 

8  Ont.  59,  7  Ont.  270).  Mun.  Corp..  51. 
West  7'.  St.  Louis.  V.  &  T.  H.  R.  Co.  (63 

I".  545.  7  Am.  Ry.  Rep.  50),  Indep.  Contr., 

27. 
West  7'.  West  &  E.  R.  Co.  (20  Am.  &  Eng. 

R.  Cas.  402,  61  Miss.  5,36).  Em.  Dom.,  315, 

817:  Estop..  8;  PI.,  74:  Trial,  186. 
West  7'.  Whitaker  (37  Iowa  598),  Mun.  Aid, 

97,  118,  122.  412. 
Wcstbourne  Cattle  Co.  7*.  Manitoba  &  N.  W. 

R.  Co.  (6  Man.  553).  Fences.  12,  69. 
West  Branch  Canal  Co.  7-.  EIniira  &  W.  R. 

Co.  (55  Pa.  St.  180).  State  Aid,  29. 
Westbrook's  Appeal  (37  Am.  &  Eng.  R.  Cas. 

446.  57  Conn.  95.  16  .\tl.  Rep.  724,  17  Atl. 

Rep.  368),  Cross.  Sts.  &  H.,  98.  99.  107, 

ic8.   irg,   no;   Direct..   19,  34.  38:   Leases, 

65:  Officers,  4;  Ry.  Com'rs,  24:  Sts.  &  H., 

16. 
Westhrook  v.  Mobile  &  O.  R.  Co.  (39  Am. 

&  Eng.  R.  Cas.  374,  66  Miss.  560,  6  So 
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?i  Mo.  368; 
PI..  135:  St. 

B.  R.  Co.  (^2 
Pa.  St.  46,  9 
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(oiH's  (N.  C;ii.)  304).  Contr.,  2.  54. 

WiliiiinKion  &  K.   K.  Co.  f    Baker  (.?  Dev.       Wilson  v.  Brooklyn  El.  R.  Co.  (30  N.  Y.  S 

&  15.  (.v.  Car.)  7(>),  Subscr..  1S4.  R.  240,  9  N.  V    Supp.  277:  al'tirnied  in  i.vi 

Wiliiiingtiin    &     l\.     R.    Co.    v.     Downward  N.   V.  675,  incin.,  ji)   .V.    JC.    Ui-p.    10^4    41 

(D.I.I  i.t?  .\m.  d  I'lng.  R.  Cas.  87.  14  Atl.  N.    V.   S.    R.  (J52).    .\pi)..   04;    Elov. 'Rys.. 

Uip.  7J()),   Di.^sol.,   12,  iw:    Eniployi's,    Inj.  to,  (105. 

WilniiMKii'ii   &   R.    R.   Co.  V.   High  (89  Pa.       Wilson  7:  Ihinisnad  (12   N\b.   i,   10  N.  W. 

St.  J^J).  l'"m.  Dom.,  fiif).  Rep.  411),   Death,  etc..  ()5. 

Wilmington    &    R.    R.   (d.   v.     Robeson     (5       Wilson  f.    Hurlinuton   &   .M.    R.    R.  Co.   (33 

Ired.  (.\'.  Car.)  3()i),  Subscr.,  205.  Iowa  5gi),  .\pp..   117. 

Wilmitigtoii  &  R.  R.  Co.  v.  StaufTer  (60  Pa.       Wilson  ?•.  Calidonian  R.  C<i.  (6  Railw.  Cas. 

St    .174).  Em.  Dom.,  701.  77-^,  5  l-x    K2J.  i  L.,  .\I.  iS.-  1'.  731,  15  Jur. 

Wiliiiinnion  «;  S.  R.  Co.  v.  Condon  (8  Gill  17.  -'o  L.  .1.  l*-.x.  (i).  Proc,  40. 

&  J.  (.Md.)  443).  Em.  D.mi.,  887. 
Wilmington  &  W.   R.  Co.  v.  .Msbrook  (no 

i\    Car.   137.  437.  14  S.   E.   Rep.  (132,  1007), 

Consol.,  2S;  Tax.,  i)2,  145,  242. 
Wilmington   iS:  W.    R.   Co.  f.   .Msbrook   ( ;3 

Am.   it   Euu-   R.  Cas.  OH7.   146  U.   S.  279, 

I  ?  Snp.  Ct.  Rep.  7J).  Tax.,  lU),  242. 
Wilmin^'ton  it  W.  R.  Co.  r.  Reid  (64  X.  Car. 

22(1;    rever.sed    in    13    Wall.    (U.    S.)    264), 

Ta.x..  97- 
Wilmington  &  W.  R.  Co.  7'.  Reid  (13  Wall. 

(C.  S.)  264,  3  .\m.   Ry.   Rep.   19.";).  Tax., 

ifk). 
Wilmington  &  W.   R.  Co.  v.  Smith  (w  N. 

Car.    131,  5  S.    E.    Re|).  j,^7),   Em.    Dom., 

748.  793- 
WilminKton,  C.  &  .'\.   R.  Co.  v.  Brunswick 

County  Com'rs  {72  N.  Car.  10),  Ta.x.,  277, 

319- 
Wilminijton.  C.   &  A.    R.  Co.  ?■    Ciarner  (27 
So.  Car.  50,  2  S.    !•".    Rep.  O34),    I'occtm., 

-'.';• 

Wilmington.  C.  &  A.    R.  Co.  7\  Greenville 
«:  C.   R.  Co.  (9  So.  Car.  .u^,).  Car.  of  M.. 

Wilniititilon.    C.    \'   .\.    R.   Co.   z:    Ling   (16 


Wilson  7'.  C.ilifornia  C.  R.  Co.  (()4  Cal.   UrC), 

29   I'ac.    Rep.  «()!),   Car.   of   .M.,    153.   224, 

-4".  XV'-  M'4.  M'?i.  .V>(k  7ii2\  New  Tr.'.  (Y). 
Wilson  V.   Caiu-adea  (15   Hun   (\.   V.)  2i8), 

Mim.  .Aid,  31)3. 
Wilson    7'.   Chesapeake     &    O.     R.    Co,    (21 

Gratt.  (Va.)  654),  Bagg.,  16,  k;,  5(^1,  S7,  (j8; 

Consol.,  42. 
Wilson  7'.  Chicago.  M.  &  St.  P.   R.  Co.  (68 

Iowa  i)7x  27  N.  W.   Rep.  (ji()),   PI.,   176. 
Wilson  7'.  Chicago,   R.    I.   &   P.   R.  Co.   (41 

Iowa  4.U).  Vend.  &  P.,  2. 
Wilson  7'.  Cunningham  (3  Cal.  241),  Cross., 

Inj.  at.  3. 
Wilsim  7'.    Denver.   .S.    P.   &    P.    R.   C...   (15 

.■\m.  &    Eng.    R.   C.i>^,    i(j2.  7  Colo.    101,   2 

Pac.  Rep.  1).  Employes,  Inj.  to,  80,  508. 
Wilson  '•.   Des   .Moines,  ().   i*t   S.    R.  Co.  (67 

Iowa  .siK),  2$  X.  W.  Rep.  754),  \l\\\.  Dom., 

<P|2.     lOOI. 

Wilson  7'.  Detroit  &  M.  R.  C;,.  (3  Out.  Pr. 

,^7).  Proc,  19. 
Wilson    :•.    Donaghy    (7     Phila.   (Pa.)    153), 

.Agency,  78. 
Wilson  -■.  luiropean  &  N.  .A.  R.  Co.  (62  Me. 

112),  Partit.,  5. 


.\ni.  it   l-jig.  R.  Cas.  .S,W,  18  So.  Car.  116),       Wilson  7'    European  &  X.  .A.  R.  Co.  (67  Me. 


Stat,  .AKts..  II. 
Wilmington  C.  &   K     R.  tH    7'.   Dominguez 

(;(j  Cal    =05).  I'.iii    Dinn.,  820. 
Wilmington.  C.  &  R.  R.  Co.  7'.  Western   R. 

Co    ((>«)  \    Car.  (jo),  State  Aid.  28. 
Wilmington  R.  Bridge  Co.  v.  New  Hanover 

County  Com'rs  (7.   \.  Car.   13),  Tax.,   i()3. 
WiUcam  7'.    Montreal   St.   R.   Co.  (4   Montr. 

Su|>er.    it)3;   at'tirined   in    5    .Montr     I,.    R. 

140).  St.  Rys.,  421. 
Wilsey  J'    LouisMlle   ^   X     R.   Co.  (26  Am. 

&   Eng    R    Cas.   258.  83   Ky.   511),   Eject. 

I'ass..  11;  Tickets  &  P..  43.   122. 
Wilson  V.    .Adams    !*".xp.   Co.    (27    Mo.    .App. 

3^0).  I\xp.  Cos  .  48;  Guar..  6. 
Wilson  7'    .Xd.ims    I'"xi).   Ci>.    (43   Mo.    .\pp. 

()V)).   Ivxp    Cos.,  48, 
Wilson  7'    .Atlanta   «i   C    R.   To.   (40  .\iii.   & 

Eng.  R.  Cas.  2^.  Sj  Ga   386,  in  S.  I'..  Rep. 

in7<>).   .Apj).,   >;8:  C.ir.  fif  .M.,  fn.  (14. 
Wilson  7'.  Atlanta  &  C.  A.  I..  R.  Co.  or.  So. 

Car.  587),  App..  i.r4;  Evld.,  159;  I'iri's,  47. 


358.    i(.   .\ni.    Ry.    Rep.    3^7).    Em.    Dom., 

2()8.  437. 
Wilson  7'.    Evansville   &  C.    R.   Co.   (9  Ind. 

.310).   PI..  56. 
Wilson   7'.    I'ourteenth   St.    R.    Co.   Uyo  Cal. 

3 II).  27  Pac.  Rep.  210),  .A|ip  .  70. 
Wilson  7'.   G;iines   (()   Baxi     (Tenn.)   346,    16 

\in.    Ry.    Rep.    316),    Ta.x.,    143.    148,    134; 

Words  &  JMi..  8<'). 
Wilson  ~\  (i.iines  (103  V    S.  417),  Tax.,  156. 
Wils(ui  7'.   Gaines  (3  Teiin.   Ch.   397),   Ta.x., 

148,  I3.';. 
Wilson  V.  Ginlv  (3  Oni.  .\pp.   124),  Slockli., 

.^7- 
Wilson  7'.  Grand  Trunk  R.  Co.  (56  Me.  fm), 

Bairjj..   14:  C"liarKes,  (h). 
Wilson  7'.  Grand  Trunk  R.  Cn.  (37  .Me.  i.?8), 

Bagg..   \.\.  4<) 
Wilson  7'.  H.imillon  County  Com'rs  (68  Ind. 

i^o/),  Mi.n    Aiil,  411, 
Wilson  7'.  Kansas  City,  St.  J.  &  C.  B.  R.  Co. 

(f)0  .Mo    184),  Car    of  L.   S.,   113. 


"o.  (32  Mo. 

Co.  (5  Del. 
i2,  299,  89J, 

F.  R.  Co.  (6 
0  L.  J.   Ks. 

9),  BriilKc-, 

{^o  N.  Y.  S. 
nnod  in  i.^o 

I'P-    i<»34.  41 
Kiev.    Kys.. 

10  N.   W. 

K.  Co.  (33 

Railw.  C.is. 
7.11.  15  Jiir. 

M  C:il.   i()6, 
il  .    i.i.',,   -'-'4, 
'w  Tr..  (K). 
X.   V.)  JiS), 

R.   Co.   (ji 
<).  5<K  «7.  <>8; 

.   R.  Co.  (08 
».   I'l..   176. 
R.  Co.  {41 

241),  Cros.s., 

R.   C(..   (IS 

Colo.    101,    2 
to,  80,   508. 

V   R.  Co.  (67 
,  tiiu.  Doni., 

.  (3  Out.  Pr. 

1-   (Pa.)    153), 

Co.  (62  ^fc. 

Co.  (67  Me. 
Eni.    Doin., 

Co.   (i)  IikI. 

Co.   ((JO  Cal. 

■'). 

■mi.)   546.    16 

»,S,    I4«,    154; 

•),  T.ix..   156. 
.Si)7),   Tax., 

-'4).  St<,ckli., 

(56  Mo.  M, 

.S7  Me.  138). 

n'rs  (68  Ind. 

C.  H.  R.  Co. 
'1.1. 
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Wilson  t'.  Kings  County  El.  R.  Co.  (114  N. 

Y.  487,  21  N.  E.  Rep.  loj,  24  N.  Y.  S.  R. 

81;  anirming  40  Hun  640,  i   N.  Y.  S.  R. 

759),  i:vi(l.,  13O. 
Wilson  f.  Laneashirc  &  Y.  R.  Co.  (9  C.  B. 

\.  S.  f.U'.  7  Jnr.  N.  S.  862.  30  L.  J.  C.  P. 

^32,  i)  W.  R.  635,  3  L.  T.  859),  Car.  of  M., 

Wilson  J'.  Little  (j  .\.  Y,  443),  Stock.  43. 
Wilson  T'.   Louisville  &   .\.    R.  Co.   (85  .Ma. 

_'(;<),  4   So.    Kep.    701),    Employes,    Inj.    to, 

H.|.  <)8.  718:   Xe^tl,,  73. 
Wilson  f.  Louisville  &  X.  R.  Co.  (Ky.)  (18 

S.  W.   Rei).  O38),   Employes,  Inj.  to.  44. 
Wilson    7'.    .Madison,    etc.,    R.    Co.    (18    Ind. 

J2(t).  I"el.  Serv..  I,  202.  241. 
Wilson  7'.   .Manhattan   R.   Co.   (49  N.   Y.   S. 

I\.  116,  JO  N.  V.  Supp.  85-',  2  .Misc.  127), 

I'alse  Imp.,   15,   ift 
Wilson  7'.   .Memphis  &  C.   R.  Co.  (9  Heisk. 

(Tenn.)  255).  Car.  of  M..  12. 
Wil.son  J',   .\leiropolii   II   El.   R.  Co.  (120  N. 

Y.  145.  2.\  N.  E.  Re...  384.  30  N.  Y.  S.  R. 

787:  allirming  14  i.V-'v  171,  (1  N.  Y.  S.  R. 

-M4>.   Hills  \-  N'.,   K). 
Wilson  T'.   .Miiliinan  C.  R.  Co.  (04  .Mieli.  20, 

^3    N'.   W.    Rep.   7<)7),    Employes,    Inj.    to, 

M^.  423. 
Wilson  :■    Minneai)olis  Si  N.  W.  R.  Co.  (M 

Minn.  481,   18  N.  W.   Rei).  201),  Evid.,  1^2. 
Wilson  7'.  New  Orleans  &   \.   I'"..   U.  Co.  ((M 

.Miss.  3^2).  Car.  of  i'.,  _m4:  Dam.,  _'8,  38. 
Wilson  ::  N'rw  Orleans  &   X.   E.   R.  Co.  (f.8 

Miss.  9,  8  So.    Rep.  330),   Car.  of   1'.,  401. 
Wilson  7'.   Xew   York  C.    &   II.    R.    R,   Co. 

(21  .\m.  &   I'mk-  R.  Cas.  148,  .)7  X.  V.  87; 

al'lirming  27  llun  i4g).  Car.  of  I,.  S.,  oo. 
WiKon  r.    X.w    York  C".    ^;    II.    R.    R.   Co. 

(2   X.    V.   Snpp.  <>^,    V)   Htm  651.   mem.), 

Stat.,  34;  Sts.  tt  11".,  158 
Wilson  7'.  Xew  \'ork  C.  H.  Co.  (4  AI>1>.  \].,). 

Dee.   (X.    \  )  <uH.   3    Keyes  381",    Con  .tr. 

Rys.,  Ill ;  Trial.  .S4. 
Wilson  ?■.   .Xorfnik  ^ir  S,    R.  Co    (10  .Am.  & 

l'ji).r.  R,  Cas.  453,  90  .\.  Car.  (hj),  Animals, 

480.  5^)3. 
Wilson  7'.  .Xorili.impion  &  15.  J.  R.  Co.  (.L. 

R.  0  Ch.  .'70.  43  L.  J.  Ch.  503.  2.;  W.   R. 

^80.   \ii  L.  T.  147),  S|iee.  IVrf.,  i>;  Stat.  & 

I)..  45- 
W  ilson  7'.  Xorthanipton  &  M.  R.  Co.  (L.  R. 

14  Ei|.  477.  20  W.  R.  1)3^.  ^1  L.  T.  507), 

Discov.,  (i. 
Wilson    7'.    Xorllie:>sieni    R,    Co.    (3    Ry.    & 

C.  T.  Cas.  c)7),  CharKes,  <;5. 
Wilson  7'.  Xortlurn   I'ac.   R.  Co.   (jO  Minn. 

278.  37  Am.   Rep   410.  3  X.  W.  Rep.  333^, 

Car.  of  I'.,  3fii.  43().  58*). 
Wilson  7'.    Xoriliern    I'ae.    K.   Co.   (43   Minn. 

!;n).  4S  X.  W.   Rep    1132),  l-'ires,  311. 
Wilson  7'.  Norilurii  R.  Co.  (28  U.  t.".  Q.  B. 

274).  .Xninia's.  \^3:  Stat..  b2. 
Wilson  7'.  Ohio  \-   .\I.   k    Co.  ((14  III.  542.  3 

.■\m.  Ry.  Re])    28s).  Cross.,  Inj.  at,  15(1 
Wilson  7'.   Pennsylvania    R.   Co.   (132   Pa.   St. 

£7.    18  .Atl.    Rep.    1087),   Children,    Inj.   to, 

if>8,  Dam  ,  70. 
Wilson  7'.   Polk  County  diJ  Mo.   \i(\  20  S. 

W.   Rep.  4fK>),   .Mun.  ".Aid.    (, 
Wi'.oii  7'.   Koeluster  \-  S    K.  Co,   (i6  L'.arb. 

(.\'.  ^■.)  1671,  Cross..  Inj.  at,  i.'fi.  15a 


Wilson  V.  Rockford.  R.  L  &  St.  L.  R.  Co. 

(59  111.  ili'   II   Am.   Ry.    Rep.   189),   Em. 

Dom.,  732. 
Wilson  7'.  St.  Louis  &  S.  F.  R.  Co   (108  Mo. 

588.  18  S.  W.  Rep.  286).  Stock.  41 :  Stockh., 

.18.  Sfi. 
Wilson  V.  St.  Louis.  I.  M.  &  S.  R.  Co.  (87 

Mo.  431).  Fences.  88,  90. 
Wilson  V.   .St.    P.iul.   .M.   &    M.    R.   Co.   (44 

Minn.  445.  4(1  X.  W.  Rep.  (J09).  PI..  4.V 
Wilson   V.    Salani.-inca   Tp.   (w   U.    S.   4<w), 

Mun.  .Aid.  .'07.  3^,3. 
Wilson   7'.    Soi'.'.liern    Pac.    R.   Co.    (53   Cal. 

7.H.S).  Atty"'..  7 
Wilson  v.  S<  uthern  Pac.  R.  Co.  (6j  Cal.  164). 

Wareh..  ic. 
Wilson  7'.  Trafalgar  &   H.   C.   Gravel    Road 

Co.  (8?  Ind.  .v<').  PI..  30. 
Wilson  7'.  Trov  (13S  X.  Y.  9^).  32  X.  E.  Rep 

44.  48  .X.  Y.  S.  R.  .V>4).  n.im  .  io<). 
Wilson  7'.   Union  Sav.  .Assoc.  (42  Fed.    Rep. 

421).  Mun.  .Aid.  .197. 
Wilson    7'.    Wahash.    St.    L.    &    P.    R.    Co 

(18  Mo.  .App.  238).  .Animals.  ,^51. 
Wilson    7'.    Wahash.    St.    L,    «i    P.    R.    Co. 

(23  .Mo.  App.  50).  Car.  of  L.  S.  57.  84-. 

Coiitr..  iO(). 
Wilson  7'.  Weher  (?  Am.  &  Eng.  R.  Cas.  112 

(j()    111.    4^4;   aflirming   3     HI-     -^PP-     '2.^). 

Tax..  3>X 
Wils.m   7'.   West   Har  i"p..ol    R.    &.    H.    Co 

(II  Jnr.  X.  S.  124.  ,?4  L.  J.  Ch.  241.  2  DeCi  . 

J.  ^;  S.  475.   13  W.   R.  .V)i.   II   L.  T.  (JJ2). 

Direct..  3\.  ^4. 
Wils.in  7'.  West  Virginia  C.  &.  P.  R.  Co.  (38 

W.  \'a.  212,  18  S.   E.   Rep.  577).  Just.  P.. 

21. 
Wilson  1'.  Wills  X'alley  R.  Co.  (.u  Ca.  4W>). 

Snhscr..  fif).  125. 
Wilson  7'.  Wilmington  K*  M.  R.  Co.  ( 10  Rich. 

(So.  Car.)  32).  .Animals.  84. 
Wilson  7'.  Winona  &  St.  P.  R.  Co.  (31  .\m. 

&  I'.ng.   R.  Cas    J44.  3-}  Minn.  32U.  33  X. 

W.    Rep    908.   5  Am.   St.    Rep.  851).    Eni- 

ploves.  Inj.  to    230,  2^,3. 
Wilson  7'.  York  &  .M.  I..  R.  Co.  (11  C.ill  Sr 

I.    (.Md)    58),    Constr.    Rys..    53.    3'>.    -.■;■, 

X.'gl.,  (.8. 
Wilson  County  7'.  Third  Xat.  Hank  (3  .\ni   & 

Eng.    R.   Cas.    131,    103   U.   S.   770).   Mun 

.Aid,  in().  283. 
Wilson  Sewing  Machine  Co.  v.  Louisville  vS: 

X.   R.  Co.  {71    Mo.  203;  reversing  3  Mo. 

App.  578).  Car.  of  M..  258. 
Wilson    Sewing    Machine    Co.    7'.    Southern 

Exp.   Co.   (42    La.   .Ann.   59.>.  7   So.    Rep. 

710),   Estop..  18. 
Wilton  7'.  Middlesex  R.  Co.  {107  .Mass.  108), 

St.  Rys.,  3.?0. 
Willon  :■.  Midtllesex  R.  Co.  (125  Mass.  130), 

Children,  Inj,  to,  131. 
Wilton   7'.    Xorthcrn    R.    Co.    (3    Ont.   490), 

Cross  .  Inj,  at.   130. 
Wiltse  7'.   Barnes  (46   Iowa  2in).   Ex;>.  Cos., 

4'). 
Wiltse  7 .  Til.lui  (77  V.  i>^    i.';2.  4^1  N.  W.  Rep. 

-M4>,   Dentil,  etc  .   l.V?    433 
Wiltshire  Iron  ("o    ;•    (ireat  Western  R.  Co, 

(40  I.    f.  (J    B.  43.  L,   R    U  Q.   B    101,   ti 

W.  R.  177;  affirme.l  in  40  L.  J.  Q.  B    y"^. 
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L.  R.  6  Q.  B.  776.  19  W.  R.  935).  Car.  of 

M..  380;  Dissol.,  27. 
Wilts.  S.  &  B.  C.  T.  Assoc,  v.  Great  Western 

R   Ct).  U  Ry.  &  C.  T.  Ca.s.  jo).  Canals,  7. 
Winans  r.  Uoston  &  P.  R.  Co.  (2  Story  (U. 

S.)  412),  I'at.  (or  Iiiv.,  6. 
Wiiians  v.  Dennioad  (15  How.  (U.  S.)  j.jo), 

I'at  for  Inv.,  .^S- 
Wirvms  V.  McKi-an  R.  &  N.  Co.  (6  Blatclif. 

(U.  S.)  Jis).  .'\pix-ar.,  .1;  Cred.  Bill,  x 
Winans  v.  New  York  &  E    R.  Co.  (Ji  How. 

(U.  S.)  m.  I'at.  for  Inv..  35 
Winans  t.   Sclitnectady    &  T.    R.     Co.    (2 

Blatclif.  (U.  S.)  279).  Pat.  for  Inv..  6,  8.  9. 

32. 
Winbourn's   Case   (30   Fed.    Rep.    167).    Re- 

ceiv..  71. 
Winch  V.  Birkenhead.  L.  &  C.  J.  R.  Co.  (5 

De  G.  &  S.  562,  16  Jnr.  1035),  Leases,  129; 

Stockh..  yj. 
Winchell  i-.  Abbot  (77  Wi.^.  371.  46  N.  W. 

Rep.  W<5>,  Cross.,  Iiij   at,  228,  300. 
Winchell  T'.   National   Exp.  Co.   (64  Vt.    15 

23   Atl.    Rep.   728),   Agency,  6;    F.vid.,    i; 

E.xp.  Cos.,  15.  84. 
Winchester  v.  Baltimore  &  S.  R.  Co   (4  Md. 

231).  Orticers,  3:   I'res.,  8. 
Winchester  &  P.  R.  Co.  v.  United  States  (27 
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283.  6  .Vni.  Ry.  Rep.  270),  St      &  H..  396. 
Wohler  V.  BufTalo  &  S.  L.  R.  Cd.  (46  N.  Y. 

(>86).  Dedica..  4- 
Wulcott  V.  Des  Moines  N.  &  R.  Co.  (5  Wall. 

(U.  S.)  680.  Land  Grants.  22. 
\\>>lt  r.   .Vnurican    F.xp.    Co.   (43   Mo.   421), 

Kxp.  Cos..  ^.  ^i ;  Words  &  Ph  .  7. 
Wolf  f.    Des  Moines  &   Ft    D.   R    Co.  (64 

Iowa  .?8o.  20  \    W.  Rep.  481),  Dam  .  30. 
VV   If  V.  Fast  T.nn.,  V.  &  G.  R.  Co.  (88  Ga. 

210,  14  S.  F    Rep.   iQo),  Trial,  67. 
Wolf  V.  Ho»^h  (22  Kan,  6i;9),  Car    01   ^^,, 

.184. 
Wolf  ?'.  Hoiiston  &  VV  S.  &  P   !■    R.  Co.  (19 

N.  Y.  S.  R.  7b2,  2  N    Y.  Supr    '89).  Costs, 

6, 
Wolf  V.  Housti>n.  W   S    &  P   F    R.  Co.  do 

N    Y    S.  R.  7t3,  50  llun  fX33.  J  \.  V.  Supp. 

787;  .iffirnu'd  in  1  to  N.  V    6^,8.  niein..  2()  .V. 

F.  Rep.  151,  40  \    Y.  S.  R  982:.  Childret  , 

Inj.  to,  60, 
Wolfe  •;•   Crivmgton  &  L  R    Co,  t   5  B.  Mon. 

(Ky,)  4041.  Sts,  &  H  .  H4.  163, 
Wolff  V.  Missouri   Pac    R.  Co.  (.^7  ,\m,  & 

Fng    R,  Cas,  7 is,  97  Mo.  473,  3  I.    R.  \. 

5.W.   n  S.  W,   Rep.  49).  Car.  o<  M,.  258, 

273.  -274- 


Wolfe  V.  Myers  (3  Sandf.  (N.  Y.)  7).  Bills  of 

L.,  12,  17,47. 
Wolfert  V.  Pittsburg,  C.  &  St.  L.  R.  Co.  (44 

Mo.  App.  330),  Bills  of  L.,  42. 
Wolflf  V.  Central  R.  Co.  (6  Am.  &  Eng.  R. 

Cas.  441,  68  Ga.  653,  45  Am.   Rep.  501). 

Bagg.,  24.  25. 
Wolff  V.  Chicago,  M.  &  St.  P.   R.  Co.  (34 

Minn.  215,  25  N.  W.  Rep.  63),  Fires.  24^. 
Wolff  V.  McGavock  (29  VVis.  290),  Constr 

Rys.,  19. 
Wolflf  V.  Mayor,  etc.,  of  New  Orleans  (12 

Am.  &  Eng.  R.  Cas,  625,  103  U.  S.  358), 

Mun.  .Aid,  390. 
WolfT  V.  New  Orleans  (12  .Am.  &  Eng.  R. 

Cas.  62s,  103  U.  S.  358),  Mun.  Aid,  34.  439; 

Tax.,  8, 
Wolfkiel  V.  Sixth  Ave.  R.  Co.  (38  N.  Y.  49). 

St.  Rys.,  430. 
Wolsey  V.  Chapman  (loi   U.  S.  755),  Land 

Grants,  22. 
Wolsey  7'.  Lake  Shore  &  M.  S.  R.  Co.  (33 

Ohio  St.  227),  Employes,  Inj,  to,  420,  423, 
Wolverhampton  &  W.  R.  Co.  7:  London  & 

N.  VV.  R.  Co.  (L.  R.  16  E(i.  4.13.  43  L.  J. 

Ch.  131),  Arb.,  4;  Injunc,  33;  Leases,  dd 
Wolz  V.  Dry  Dock,  E.  B,  &  B.  R.  Co.  (,?r> 

N.  Y.   S.   R.  328,  59  Hun  6i8,  13  N.   Y. 

Supp.  129),  PI.,  170. 
Womack  v.   Central   R.   &   B.   Co.   (80  Ga. 

132,  5  S.  F,  Rep.  63),  Death,  etc.,  47, 
Woincr  V.  Ravenswood,  S,  &  G.  R.  Co.  (37 

W.  Va.  287,  16  S.  E.  Rep.  488).  App.,  i  ?o. 
Wonder  i-.  Baltimore  &  O.  R.  Co.  (32  Md 

411).    Employes,    Inj.   to.  95,  98,  99;    Fel. 

Serv,,  17,  113,  139,  146,  147.  ^33<  373,  374- 

491. 
Wood  7:  Auburn  &  R,  R.  Co.  (8  N.  Y.  160). 

.Arb,.  2;   Em.    Doin,.  489. 
Wood  f    Beach  (43  Kan,  427,  23  Pac.   Rep. 

649).  Land  Grants.  27. 
Woo«l  ;•,  Bedford  &  B,  R.  Co.  (8  Phila.  (Pa.) 

94).  Franch.,  4. 
Wood  V.   Boney  (N.  J.   E(i,)  (21   Atl.   Rep. 

574),  .Acct'ng,  2;  Constr.   Rys.,  25,  29,  32, 

104;  Estop.,  28 
Wood  V.  Burlington  &  M.  R.  R.  Co.  (10  Am 

&  Eng.  R.  Cas,  611,  104  U.  S.  .329),  Land 

Grants.  5.  46. 
Wood  ','.  Carleton  Branch   R.  Co.   (14  New 

Brun,  244).  Sts.  &  11,.  102. 
Wood  V.  Chicago,   M.   &   St,   P.   R.   Co,   (0 

.Am,  &.  Fng,   R,  Cas,  .^4.  50  Iowa  ii/i.   i.t 

N.  VV,  Rep,  (»),  Stat,  .Vgts  ,  3.  5. 
Wood  V.  Chicago,  M.  &  '.t    P.  R.  Co,  (lowai 

(21  .Am,  &  Fng,  R.  Cas.  3b.  24  N,  W.  Rep 

4fi).  Stat.  .Agls.,  <;. 
Wood  V.  Chicago,   M    &  St,   P,   R.   Co,  (j| 

Am,  ^  Eng,   R    C.is.  iji.  (H  Iowa  4i>i.  27 

N,  VV    Rep,  473).  Car   of  .M,,  45;  Contrib 

Xeg,.  84;  Stat,  Agls.,  3,  n. 
Wood  7:  Chicago,  M    &  St     P    R.  Co.  (40 

VVis,  ';82).  Fires      14 
Wood  h.  ChicaK"    .M.   &  .St,   P,   R.   Co,  (si 

VVis,  !</).  8  N.  U  .  Rep,  .M4).  Wareh.,  w; 

Witn,,  <)<), 
Wood  7'.  Chicago.  U    1   ^  P   R.  Co.  (11  Am 

&   Fng,   R    Cas    49<>.  (x)  Iowa  456,   15   N. 

VV,  Rep   284),  Rip.  Rts  ,   V 
Wood  7',  Chicago.  S.  F  &  C,  R,  Co,  (39  Fed. 

Rep.  52),  Constr.  Rys.,  58,  63. 
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Wood  V.  Coosa  &  C.  R.  R.  Co.  {32  Ga.  273). 

Evid.,  226;  Subscr.,  139.  156. 
Wood  V.  Crocker  (18  Wis.  345),  Car.  of  M., 

84,  207. 
Wood  V.  Detroit  Citv  St.  R.  Co.  (ig  Am.  & 

Eng.  R.  Cas.  uo,  52  Mich.  402,  18  N.  \V. 

Rep.  124),  St.  Rys.,  4tx»:  Trial,  102. 
Wood  V.  Dubucpie  &  S.  C.  R.  Co.  (j8  Fed. 

Rep.  910).  Bonds,  31. 
Wood  r.  Epsom  &  L.  R.  Co.  (8  C.  B.  N'.  S 

731,  30  i^.  J.  C.  P.  S3»,  Em.  Dom..  1125. 
Wood  V.  Erie  R.  Co.  172  N.  Y.  i()(>,  jH  .\m. 

Rep.    125;  affirming  <)   llun  fi4S),   Car.   of 

M.,  717- 
Wood  V.  Georgia  R.  &  B.  Co.  (84  (ja.  3^3, 

10  S.  E.  Rep.  </)7),  Car.  oi  P..  (kk;. 
Wood  V.  Goodwin  (49  Me.  2f«),  Mort..  313. 
Wood  V.   Hamilton  &   N.  \V.     R.    Co.    (25 

Grant.  Ch.  (Ont.)  115).  Attys.  7. 
Wood  7'.  Illinois  C.  R.  Co.  (23  HI-  App-  37o>. 

Death,  etc.,  347. 
Wood  V.  Kansis  City.   Ft.  S.  &   M.   R. 

(39  Mo.  App.  I'.V.  Anim.ils.  .^51. 
Wood  f.  Kansas  City,   l"t.  S.  &   M. 

(41  Mo.  .\v\..  204),  -Animals,  487 
Wood  7'.    Lake  Shore   it    M.    S.    R. 

Am.  &  Eng.  R.  Cas.  478.  40  Mich 

N.  W.  Rep.  77^)1  <'ar.  ol  P.,  248.  34.4. 
Wood  V.  Lary  (47  linn  -^-.o,  15  N.  S.  S.  R. 

20<);  appeal  dismissed   in    124   N.    Y.   83), 

Divid.,  8.  9- 
Wood  V.  Locke  (147  Mass.  fio4,    18   N.    E. 

Rep.  578),  Employe's,   Inj.  to.  2,^0. 
Wood  V.  Macon  &'B.  R^  Co.  (08  da.  539'. 

Injunc,  13;  Leases.  3;  Sates  of  Rd>..  10 
Wood  V.   Michigan   .Xir    Line     R.    (.'o     (81 

Mich.  358.  45  N.  W.  R.p.  <j8o).  Em.  Dom., 

1066. 
Wood  V.  Michigan  .\ir  Line  R.  Co.  (52  .\in. 

&  Eng.  R.  Cas.  .<7.  90  Mich.  334.  51  \    VV. 

Rep.  261),  Em.  Dom.,  itK>;  License,  12. 
Wood  7'.  Michigan  S  &  N.  1.  R.  Co.  (2  Biss. 

(U.  S.)62),  Pat.  for  Inv.,  12. 
Wood  7'.  Milwaukee  &  St,  P.  R.  Co.  (27  Wis. 

541,  2  Am.  Ry.  Rep.  ,342),  Car.  of  M.,  2J3, 

141.  561,  621,  622. 
Wo.id  V'.  Milwaukee  &  St   P.  R.  Co.  (32  Wis. 

.V)8),  Car.  of  M.,  4<). 
Wood  7'.  .Monroe  Couiitv  Snp'rs  (50  Hun  i, 

18  N.   Y.  S.  R.  r.71.  2  X.   Y.  Supp.  .i(x)). 

I.im.  of  Ac,  44;  .Muii.  .Aid,  421. 
Wood  7'.    Monroe  County   Snp'rs  (0   X.   Y. 

Supp   fuM).  5<i  Hun  O4X  num..  ,10  X    Y.  S. 

K.   70^1;  affinuiil  in    124   X.   Y.  (17. >,   inein  , 

27  X.  E    Hop   8^>,  mem.).  Mnn.  .\id.  421. 
Wood  7'.  Xew  York  C    ik  H    R.  R.  Co.  (;o 

X.  Y     lo.S,  18  Am.   Ky.   \<v\>.  548),  Colli>,, 

.\3- 
Wood  7'.  Ontario  &  Q.  R.  Co.  (24  I"    C    C 

i'    .1.M>.    AgiMicv.    I,  5. 
Wood  V.  St.   Louis.  I.   M. 

Mo.  .App.  (kii),  .Aniin.iK. 
Wood  7'.  .St.  Louis,  K    C 

Mo.  100),  .Animals.  -•()<».  fio2. 
Wood  7'.  .Stout bridge  R.  Co.  (16  C    R.  X.  S. 

222),   Cross.  Sis.   Sj   H.,    120;    ICm.    Dom., 

1155:  Sts.  &  H  ,  214. 
Wood  7'    Vermont   C.   R.   Co.  (24  V..  608). 

Constr.  Rys..  23. 
Woo  Dan  7-.  Seattle  Elec.  R.  &  P.  Co.  (?8 


&  S.   R.  Co. 

120 

.'■3 

«:  N    R.  Co. 

(?8 

Am.  &  Eng.  R.  Cas.  195,  s  Wash.  4«),  32 

Pac.  Rep.  103),  St.  Rys.,  396.  407. 
Woodard  7'.  Eastern  Counties  R.  Ct.  (7  Jur. 

N.  S.  971.  .?o  L.  J.  M.  C.  I2fi,  9  W    R.  W«, 

4  L.  T.  .1.16),  Tickets  &  F.,  33. 
Woodard  7'.   Michigan  Southern  &  N.  I,  R. 

Co.  (10  Ohio  St.  121),  Death,  etc.,  112. 
Woodard  7'.  Xew  York,  L.  E.  &  W.  R.  Co. 

(3-'  Am.  &   Eng.    R.   Cas.    137,    10^)  N.   Y. 

3(1).  13   X.    E.   Rep.  424,   II    X.   Y.   S.    R. 

Utf).  0  Cent.    Rep.   jf)3;   reversing  35   Hun 

(A>7.  mem.t.  Cross.,  Inj.  at,  250.  252. 
Woodard  7'.  West  Side  St.  R.  Co.  (34  .\m. 

&  Eng.  R.  Cas.  472.  71  Wis.  O25,  38  N.  W. 

Rep.  .147),  St.  Rys.,  366,  375. 
Woodbridge  7'.   Delaware.  L.  &  W.   R.  Co. 

(105  Pa.  St.  4to),  Children,  Inj.  to.  ij8. 
Woodburn  7'.  Cincinnati.  N.  O.  &  T.  P.   R. 

Co.  (42  .Am.  &  Eng.  R.  Cas.  514.  ^.>  Fe<l. 

Rep.  731).  Car.  of  .M.,  678;  Lim.  of  Liab., 

-'7- 
Woodell  r.  West  Virginia  Imp.  Co.  (.18  W. 

\'a.  23.  17  S.  E.  Rep.  386),  Employes.  Inj. 

to.  223. 
Wooden  7'.  Western  N.  Y.  &  P.  R.  Co.  (126 

X.  Y.  10.  2()  X.  1:.  Rep.  1030,  10  X.  V.  S. 

R.  .187;  affirming  35  N.  Y.  S.   R    (*t.s,  12 

X.    Y.   Supp.   908),    Death,   etc.,    ill,    114, 

115.  37(^ 
Wo^den  7'.  Western  N.  Y.  &  P.  R.  Co.  (43 

N.  Y.  S.  R.  218,  If.  X    Y.  Supp.  840:  ad- 
hered to  in  18  X.  Y.  Supp.  7^.8,  4()  N.  Y. 

S.  R.  77),  Death,  etc.,  255;  Employes.  Inj, 

to,  4:  Fel.   Serv.,  (/).  213. 
Wooden  7'.  Western  X.  Y.  &  P    R.  Co.  (46 

X.  Y.  S.  R.  77.  18  X.  Y.  Supp.  7f>8).  Em- 
ployes, Inj.  to,  91J,  219,  271,  425;  Fcl,  Serv., 

9<).  2.18.  240. 
Wooden  7:  Western  X.  Y.  &  P    R.  Co.  (25 

X.  Y.  Supp.  1)77.  .^  Misc.  537),  Employes, 

Inj.  to,  284:    Fel.   Serv.,  240. 
Woodfolk    7'.    Xashvil'e    &    C.      R.     Co.     (2 

Swan  (Tcnn.)  422),  Em.  Dom.,  753. 
Woodgate  ?■    Great  Western   R.  Co.  (51   L. 

T.  82(.,  33  W.  R.  428,  49  J   P-  196).  Car.  of 

P.,  122:  Time-tables,  3. 
Woodger  7'.  Great  Eastern  R.  Co.  (2  Ry.  & 

C.  T.  Cas.   102).   Discrim.,   11. 
Woodger  7'.  Great   Western   R.   Co.  (L.    R. 

2  C.  P.  318.  .16  E.  J.  C.  P.   177.  15  W.  R. 

,183.  n  L.  T.  .:,79).  Dam.,  11,  55. 
Woodhill  :•    Great  Western  R.  Co.  (4  U.  C. 

C    P  449).  Constr.  Rys.,  14. 
Wondliouse  7'.   Rio  Grande  R.  Co.  (67  Tex. 

416,   3   S.    W     Rep.     323).     Discrim.,     78; 

Leases,  40. 
Woo.lliy   r.    M.illimore    &     P.     R.     Co.     (8 

Miukiv  (D.  C  )  542),  .App..  94;  Cross.,  Inj. 

••It,  S8. 
W.H.dland  7'    Tuion  Pac.  R.  Co.  (Utah)  (26 

Pac.  Rep   2o8t.  Animals,  447,  591. 
Woodlev  :■    Metropolitan  Dist.    R.   Co.  (46 

L.  J.  E\    D  .S2I.  L.  R.  2  Ex.  D.  .184:.  Em- 
ployes.   Inj.   to.  22fl. 
Woodman  7'.    Metro|)olitan  R.   Co    (38  Am. 

Sr  Eng.  R    C.\s   484.  140  Mass.  31^;.  21   X. 

E.   Rep.  4X2.  4  L    R.  .\.  21.1),  Cross.,  Inj. 

at,  22f);  Evid  ,  28<);  Indep.  Contr.,  14;  Sts. 

&   H..  416 
Woodman  :•  York  81  C.  R.  Co.  (45  Me.  207), 

.Attach.,  27 
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Woodruff  V.  Alabama  G.  S.  R.  Co.  (75  Ga. 

47).  Trial.  77- 
Woodruff  r.  Brecon  &  M.  T.  J.  R.  Co.  (L. 

R.  a8  Ch.  U.  190.  54  L.  J.  Cli.  (.20.  5  Ky.  & 

C.  T.  Gas.  i.x.  s-J  L-  T.  (ig,  .33  W.  R.  IJ5; 

affirming  54  L  J    Ch.  D.  jg.  51  L.  T.  536, 

33  W.  R.  95).  Side-  Tr.  5. 
Woodruff  V.  Catlin  (54  Conn.  277,    6    Atl. 

Rfp.  849),  Em.  IJoni..  j6. 
Woodruff  i:   UuluKiuo  &  S.  C.    R.   Co.  (19 

Al)l.    N.  Cas.  (N.   Y.)  437.  30  Fed.   Rep. 

01).  Injuiic,  j8:  Stock,  ,^7. 
V\»M>(in:("i  7'.   ICric  k.  Co.  (16  Am.  &  Eng. 

R    Ci"^.   .SOI,  93  N.  Y.  609;  reversing  -.'5 

Hull  .!.\i>).  I.j.ists.  19. 
Wi'udrulT  f.   Geiirgia   Pac     R.   Co.   (86  Ga. 

318,  IJ  S    I".  Rep.  740).  Death,  etc.,  .U4- 
Woodruff  V.  Great   Western   R.  Co.   (18  U. 

C.  Q.  H.  4-'nl.  >'l..  7<y 
Woodruff  V.  Jewett  (115  N.  Y.  267.  22  N.  E 

Rep.  157,  Jfi  N.  Y.  S.  R.  14J;  rcver.siiig  .57 

Hun  JT)?).   Receiv..  178. 
WoodrutT     7:     McDonald     (.13     Ark.     97), 

Sul.scr.,  8. 
Woudruff  r.  Nashville  &  C.  R.  Co.  (2  Head 

(Ti'iiti  )  V7).  I, it  lis,   I,  J. 
Wno.Iruff  :■.  New  York  iS:  N.  E.  R.  Co.  (50 

Conn.  ( .?,   JO  .\tl.    Rep.    17),    Ry.   Coui'rs, 

22. 
W.-.dniff  :•.  Now  Y-.rk  &  N.  H    R.  Co.  (18 

lluw.  I'r.  (N.  Y.)  410),  Stork,  8f). 
Woudruff  :■.  N'ew  York.  I..  E.  &  W,  R.  Co. 

(51  Am.  &  r.UR.  R.  Cas.  89,  129  X.  Y.  27, 

jf)  N".   E.   Rip.  25 1,  41    N.   Y.  S.   R.   103; 

niodifyiiiK'  3t    N.    Y.   S.    R.   7,   10   N.   Y. 

Supp.  ,^05),  Miirt.,  157. 
Woodruff  r.  Nnrtlieru  I'ac.  R.  Co.  (47  Fed. 

Rep.  (S(j).  Cliihlriu.  Iiij.  to.  157. 
Woodruff  7'.  Okolfiiia  C^j  Miss.  ScG),  Mun. 

Aid,  s^-:- 
Wnudruff  r.  referiu.rnuKh  (J2  U.  C.  Q.  B. 

274),  Muu.  Aid,  203. 
Woodruff  7'.  k...li<sicr  it  r.  R.  Co.  (108  N. 

Y.  30,  14  N    E.  R.p.  832.  12  N.  Y.  S.  R. 

821;  reversing  38  lluu  Ci.?fi,  mem.),  Constr. 

Rys.,  19,  30.  51,  114,  127. 
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S.  W.  Rep.  178).  Tri-sp  ,  Inj.  to,  3O. 
Woolery  v.  Louisville,  N.  A.  &  C.   R.  Co. 

(27  Am.    &    EuK-    R.    Cas.  210,    107   Ind. 

.181.  57  Am.  Rep.  114.  8  N.  E.  Rep.   226), 

Car.  of  P.,  288,  2<ji,  424.  438. 
Wooley  V.  Grand  St.  &  .\.  R.  Co.  (3  Am.  & 
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ABANDONMENT. 
General  treatment,  I,  i. 
Extinguishment  of  easement  by,  IV,  ibo. 
Of  carriage,  effect  of,  on  right  to  charges, 

Of  condemnation  proceedings,  IV,  8i8- 
826. 

Of  enterprise  as  a  defense  to  action  on 
stock  subscription,  VII,  770,  77^- 

Of  franchise,  II,  710-716. 

Of  main  line,  right  of  abutting  owner  to 
injunction  aftor.  IV,  304. 

Of  notice  to  taUe  land  under  Canadian 
statutes,  IV,  928. 

Of  post  of  duty  contrary  to  rules,  V,  244. 

Of  private  way,  VI,  1079. 

Of  road,  liability  of  contractor  to  com- 
pany after,  III,  143- 

Of  stations,  VII,  204,  205. 

Of  streets  and  highways,  VII,  SS4-550- 

Of  work  under  construction  contract.  III, 

139- 
ABATEMENT. 
General  treatment. 

Grounds,  I,  6. 

Revival;  continuance,  I,  11. 
Form  and  sufficiency  of  plea  in,  VI,  1002, 

1003. 
Of  illegal  tax,  VII.  998. 
Of  nuisance,  VI,  893,  894. 
Of  nuisance  at  suit  of  abutting  owner, 

IV,  299.  .      ,       .         .       ,      J 

Of  nuisance,  order  for,  in  action  tor  dam- 
ages, VI,  902. 
Of  nuisance,  trial  by  jury  in  action  tor, 

IV,  345-  .      .        , 

Of  obstruction  to  navigation,  I,  720. 
Pleas  in,  I,  271;  VI,  1002,  1003. 

ABSENCE.  _,    . 

Of  party,  evidence  of  statements  made  in, 

V,  497. 

Of  witnesses  as  ground  for  continuance, 
trial,  21. 
ABSOLUTE  DELIVERY. 

Of  deeds,  IV,  5- 
ABSOLUTE  LIABILITY. 
For  fires,  V,  862. 

For  killing  stock,  validity  of  statutes  im- 
posing, VII,  253. 
Without  proof  ofnegligence,  I,  150. 

ABSTRACT. 
Meaning  of  the  term  as  applied  to  records, 

VIII,  300. 
On  appeal,  I,  441. 


ABUSE. 
Meaning  o-  the  term  "  abuse  and  misuse 

as  used  in  charter,  VIII,  300. 
Of  franchise,  as  ground  for  forfeiture,  II, 
711. 
ABUSIVE  LANGUAGE. 
Use  of.  III,  386;  IV,  189,  197- 

ABUTTING  OWNERS. 
In  genci'al. 

Assessing,   for  improvement   of   whole 

street,  VII,  425- 
Change  of  grade  by  city  at  request  of, 

VII,  608. 

Consent  of,  to  construction  of  under- 
ground railroad,  VIII,  134- 

Consent  of,  to  occupation  of  street,  IV, 
281,  282;  VII,  390-393- 

Consent  of,  under  Rapid  Transit  Act, 

VI,  1 157.        ,       .     ^ 

Dividing  cost  of  paving  between  com- 
pany and,  VII,  401. 

Duty  to  fence  for  protection  of,  V,  820. 

How  far  purchaser  of  road  at  foreclos- 
ure charged  with  notice  of  rights  of, 
VI,  S04. 

Meaning   of  the   term   "abutting  lot," 

VIII,  300. 

Necessity  of  condemnation  proceedings 
or  consent  of,  VII,  581,  582. 

Necessity  of  consent  of,  to  occupying 
street  with  steam  road,  VII,  S7o. 

Notice  to,  before  condemning  right  of 
way  through  street,  V   <    588. 

Relative  rights  of  company  and,  VII, 
80-82. 

Release  by,  VII,  14,  IS- 

Remedies  of,  against  steam  railways  in 
streets,  VII,  628-669. 

Remedies  of,  as  to  taking  of  land,  I,  686. 

Reversion  to,  of  land  taken,  IV,  824- 
826. 

Reversion  to,  on  abandonment  of  rail- 
way, 1, 4-  ,.  .... 

Reversion  to,  on  discontinuance  of  high- 
way, VII,  556. 

Right  of,  to  build  fence  where  company 
fails  to  do  so,  V,  807,  808. 

Right  of,  to  lateral  support.  III,  ii3- 

Right  of,  to  tunnel  under  railway,  VI, 
401. 

Rights  and  remedies  of,  generally,  IV, 
291-357;  IV,  445-44a 

Rights  of,  as  against  street  railways, 
VII,  416-427. 
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ABUTTING  OWNERS  — (ro«/>«Mcd. 
In  general  —  ioiitiiiiun. 

Rights   of,  as  regards   nuisances,  VII, 

350. 
Rights  of,  as  respects  cable  railways,  I, 

728. 
Rights  of,   as  respects  construction  of 

telegraph  lines,  VII,   1026. 
Rights  of,  as  respects  crossings  of  streets 

and  highways.   III,  456,  458. 
Rights  of.  as  respects  electric  railway  in 

street,  IV,  264-266. 
Rights  of,  as  respects  embankments,  IV, 

372-374.  .,       ,    . 

Rights  of,  as  respects  steam  railroads  in 

streets,  VII,  590-625. 
Rights  of,  on  discontinuance  of  old  road 

and  substitution  of  new  one,  VII,  627. 
Suits  by,  when  barred  by  lapse  of  time, 

VI,  310,  320. 
What  constitutes  a  taking  of  property 

of,  IV,  445- 
When  company  must  fence  against,  I, 

142. 
DaniufiTcs  for  injury  to  property. 
Compensation  to,  V,  1051. 
Consequential  damages  to,  for  construc- 
tion of  road.  III,  117. 
Consequential  damages  to.  for  failure  to 

restore  highway,  VII,  625. 
Evidence  of  injury  to  property  of,  VI, 

1035. 

Excessive  damages  for  mjunes  to  prop- 
erty of,  VI,  855. 

Injuries  to  person  or  property  of,  by  de- 
railment. IV,  48. 

Liability  of  consolidated  companies  for 
injuries  to,  III.  105. 

Measure  of  damages  where  fee  of  street 
is  not  in,  IV,  330. 

Right  of.  to  compensation   in  cases  of 
street  railways.  VII.  375. 

Right  to  recover  damages  for  obstruc- 
tion on  opposite  side  of  street,  VII, 
053. 
ACCEPTANCE. 

By   company   of  subscription   in   its   aid, 

VI.  6is:  VII,  731. 

By  passenger  of  ticket  containing  limita- 
tion of  liability,  VII.   1045. 

Of  amendment  of  charter,  II,  685. 

Of  amendment  to  charter,  consent  of 
stockholders  to.  IV,  75. 

Of  bill  of  lading  by  shipper's  agent,  I,  610. 

Of  charter.  II,  675.  676. 

Of  damaged  goods  by  consignee,  II,  292. 

Of  debentures  tendered  before  suit,  III, 
961. 

Of  dedication.  IV,  2. 

Of  dedication  of  street  or  highway,  VII, 
543- 

Of  fare  on  freight  train,  effect  of,  II,  323. 

Of  goods,  when  implies  contract  for  free 
shipment,  II,  224,  225. 

Of  grant,  VI,  162. 

Of  land  granted  for  right  of  way,  IV,  465. 

Of  negotiable  paper,  II,  588. 

Of  road  substituted  for  that  taken,  VIII, 
123. 

Of  statute  conferring  privilege  or  benefit, 

VII,  264. 


ACCESS. 
Deduction  of  benefits  for  increased  facility 

of,  IV,  339. 
Easements  of,  IV,  292. 
To  and  from  abutting  property.  VII,  590. 
To  highway,  obstruction  of,  I,  703. 
To  navigable  waters,  action  for  damages 

for  obstruction  of,  IV,  834. 
To  papers  in  hands  of  adverse  party,  VIII 

15. 

To  premises,  obstruction  of,  as  an  element 
of  land  damages,  IV,  703,  705,  918;  VII. 
663. 

To  premises,  obstruction  of,  by  embank- 
ments, IV,  375. 

To   property,    covenant    to   provide.    III, 

345- 
'^o  property  or  tidewater,  loss  of,  as  the 
measure  of  damages,  IV,  936. 

ACCIDENT 
In  i^nera). 

By  cars  leaving  track,  IV,  39-48. 

By  collision.  III,  12-25. 

Competency  of  evidence  of  discharge  of 
employe  after.  V.  403. 

Evidence  of  others  similar,  IV,  414. 

Failure  to  use  best  methods  to  avoid, 
when  not  negligence.  VI.  789. 

Indemnifying  company  against  liability 
for,  V,  1 103. 

On  Sunday,  VII,  821.  822. 

On  tramways,  VII,  1103,  1104. 

Penalties  for  failure  to  give  notice  of, 
VI.  967. 

Presumption  as  to  survivorship  of  per- 
sons killed  in.  V,  442. 

Proof  of.  when  casts  burden  of  proof  on 
defendant.  V,  453. 

What  is,  VIII.  300. 
To  anininlH  or  pr«>|>prty. 

Involving  loss  of  property.  II,  42-90. 

Proof  that  repairs  were  made  after,  I, 
283. 

Showing  similar,  at  same  place,  I.  282 

Sufificiency  of  evidence  to  show  place  of, 
I.  299. 
To  per8<>ns. 

Causing   death   of   passengers,    liability 
for.  III.  764. 

Evidence  of  increased  precaution  after, 
V,  278.  425-428. 

Instructions   as  to   precautions   to  pre- 
vent, III,  89s.  907. 

Notice  of.  to  insurance  company.  I.  14. 

Proof  of  similar,  in  the  past,  II,  811;  III, 
848;  V,  281. 

Right   to   stop  over   in   cases   of,   VII, 

1055. 
To  children.  II.  752-763. 
To  passengers,  II.  440-512. 
To  trespassers,  VII,  1116-1166. 
When  within  terms  of  insurance  policy, 

I,  13. 
See  also,  IV,  266-268.  357-364;  V,  556- 

559,  857-883,  1006-1009,  1032-1042. 

ACCIDENTAL  INJURY. 
Liability  for,  VII,  514. 

ACCIDENT  INSURANCE. 
General  treatment,  I,  13. 
See  also,  VII,  15-18. 
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ACCOMMODATION  PAPER. 
Railway  aid  bonds  are  not,  VI,  689. 

ACCOMMOD.'KTIONS. 
Duty  to  provide  suitable,  at  stations,  VII, 
208. 

^'ACCOMMODATION  WORKS." 

Taking  land  for.  under  English  statutes, 
IV,  882. 
ACCORD  AND  SATISFACTION. 
General  treatment ,  I,  18. 
As  a  defense  to  action  on  subscription  to 

stock.  VII.  786. 
As  regards  public  contracts.  III,  7. 

ACCOUNTING. 
General  treatment,  I,  19. 
Between  land-grant  railways  and  the  gov- 
ernment, VI,  131. 
Betiwecn  principal  and  agent,  I,  48. 
Bondholder,  when  entitled  to,  VII,  54. 
By  purchaser  with  senior  mortgagee,  VI, 

504- 

By  receivers,  VI,  1217-1220. 

C  jmpelling  husband  to  account  for  in- 
come of  wife's  property,  V,  1067. 

For  benefits  received  under  nltra  vires 
contracts,  VIII,  132. 

Of  majority  to  minority  stockholders,  VII, 
.ill. 

Right  of  bondholder  to  sue  for.  I,  665. 

To  bondholders,  by  mortgage  trustees,  VI, 

4ft5. 
UiuliT  construction  contract,  suit  for.  Ill, 
170. 

ACCOUNTS. 
General  treatment,  I,  20. 
Of  agents,  jurisdiction  of  equity  over,  V, 

35^- 
Of  engineers,  settlement  of,  III,  150. 
Of  officers  and  agents,  auditing,  VIII,  185. 
Of  work  done  or  materials  furnished,  VI, 

290. 

ACCOUNTS  ST.\TED. 
What  are,  effect,  etc.,  I,  21. 

ACCRETION. 

Title  by,  VII,  9-2. 
"ACCRUE." 

Meaning  of  the  word  as  applied  to  a  con- 
tract for  wages,  VIII,  300. 
ACKNOWLEDGMENT. 

Of  deeds.  IV.  6. 

Of  mortgages,  VI,  434. 
ACQUIESCENCE. 

By  company  in  use  of  track  to  walk  upon, 

VI,  272.  274. 

By  principal,  when  ratification  of  agent's 

aci.  I,  82. 
By  shipper,  in  overcharge,  TI,  630. 
Estoppel  by,  V.  372-375- 
In  ultra  vires  acts,  eflfect  of,  VIII,  125. 
Of  abutting  owner  as  evidence  of  consent. 

VII,  390. 

Of   landowner,    when    bars   trespass,    IV, 

874.  87s. 
Of  owner,  when  bars  action  for  damages, 

IV,  836. 
Of  owner,  when  bars  ejectment,  IV,  846, 

847. 


ACQUIESCENCE  —  continued. 

Presumption  of  dedication  from,  VII,  545. 

Ratification  of  president's  act  by,  VI,  1070. 

When  'bars  stockholder's  riglit  of  action, 
VII,  344. 

When  bars  suit  in  equity,  V,  351. 

When  injunction  will  be  denied  because 
of,  IV,  862,  863. 

When  prevents  running  of  statute  of  limi- 
tations, VI,  331. 

ACTING  SUPERINTENDENT. 

When    president    acts    as    superintendent, 

VII,  826. 

ACTIONS. 

General  treatment,  I,  22. 

Against  elevated  railways,  IV,  291-356. 

Against  government  railroads,  V,  1049. 

.■\gainst  railway  commissioners,  VI,   1152. 

Against  trustees,  VIII,   120. 

Amendments  changing  form  of,  VI,  1045. 

By  and  against  corporations.  III,  323,  324. 

By  and  against  foreign  corporations,  V, 
1017-1021. 

By  and  against  receivers,  VI,  1208-1217. 

By  or  against  states,  V.  634. 

By  personal  rejiresentatives.  V,  554. 

Computing  interest  from  commencement 
of,  V,  1175. 

Eflfect  of  consolidation  upon  pending.  Ill,' 
88. 

Election  between  assumpsit  and  other 
forms  of,  I.  485. 

For  taxes.  VII,  990-996. 

Grounds  for  arrest  in,  I,  464. 

Limitations  of,  VI,  301-331. 

Litigation  taxes.  VII,  835. 

Parties  to,  VI,  922-934. 

Pleadings  in,  V,  1057. 

Power  of  executor  or  administrator  to 
compromise.  V,  553. 

Refusal  to  leopen,  when  matter  of  discre- 
tion. I.  383. 

Remedy  by,  VI,  238. 

Suits  against  VV'cstern  &  Atlantic  R.  Co., 

VIII,  185. 

T(i  enforce  orders  of  railway  commission- 
ers, II,  67.?. 

To  recover  land,  IV,  244-250. 

What  is  the  commencement  of,  so  as  to 
stop  running  of  statute  of  limitatiors, 
VI,  305. 

What  may  be  compromised.  III,  55. 

What  survive  after  death  of  party.  I,  11. 

When  attachment  is  proper  remedy,  I,  489. 

When  quo  warranto  lies,  VI,  1129. 

When  writ  of  prohibition  will  lie,  VI,  1104. 

Against  carriers  of  goods. 

By  and  against  express  companies,   V, 

598.  604. 
For  loss  or  injury  to  goods  carried,  II. 

263-305. 
For  overcharges,  costs  in.  III,  329. 
Mandamus  to  compel  railroad  to  carry, 

II.  33. 
Nature  of,  for  failure  to  carry,  II,  33. 
On  bills  of  lading.  I,  646. 
Remedy  by,  for  discrimination,  IV,  104, 
Remedy  of  carrier  at  law  to  enforce  lien 

for  charges,  II,  155. 
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ACTIONS  — foH/iMMcrf. 
A({aiii>it  cttiTicrN  oi'  passengers. 

Against  carriers  of  passengers,  II,  S21- 

585. 
Costs  in,  III,  3-'8. 

For  ejecting  passenger,  IV,  208-238. 
For  loss  of  baggage,  I,  566-574. 
By  and  tiKiiiiiHt  MtoL-kholilL>r8, 

By  stockholders  against  company  or  its 

officers,  VII,  32^-348. 
By  stockholders,  procedure  in,  VII,  344- 

348. 
For  deficiency  after  forfeiture  of  stock, 

VII,  799- 
For  dividends,  IV,  151-153- 
For  refusal  to  transfer  stock,  VII,  295- 

298. 
Remedy    by,    as    against    stockholders, 

VII,  314- 
Stockholder's  right  of,  against  corpora- 
tion, VII,  330-334- 
Stockholder's  right  of,  aigainst  directors, 

VII,  334-338. 

Stockholder's  rigiht  of,  as  between  ma- 
jority and  minority,  VII,  340-342. 

Stockholder's   right   of,   generally,  VII, 
328-330. 

Stockholder's  right  of,  when  deprived  of 
stock,  VII,  338-340. 

To    enforce    stockholders'    liability    to 
creditors,  VII,  321-328. 

To  enforce  subscriptions  to  stock,  VII, 
756-796. 
By  husband  and  wife. 

By  and  against  husband  and  wife,  V, 
1068-1077. 

Consolidation  of,  V,  1077. 

For  recovery  of  or  injury  to  wife's  prop- 
erty, VII,  1068. 

Right  of  wife  to  sue  for  injury  to  person 
or  property,  VII,  1072-1074. 
For  breach  of  duty,  generally. 

For    breach    of    duty    to    build    cattle- 
guards,  II,  598-603. 

For   failure   to   build   or   repair   cattle- 
guarde,  II,  598-603. 

For  failure    to    construct  culverts.  III. 
662-664. 

For  money  improperly  withheld  by  gov- 
ernment, VI.  133. 

For  unlawful  discharge  of  superintend- 
ent, VII.  826. 

For  unlawful  taxation,  VII,  998-1010. 

For  causing  death. 

For  causing  death,  III.  745-763. 

For  causing  dca:th.  at  common  law,  III, 

742-745- 
In  admiralty,  for  death  of  passengers,  I, 

32. 
For  causing  flres. 

For  causing  fires,  costs  in.  III,  328. 
For  damages  caused  by  fires,   V,  893- 

968. 
Form  of.  for  causing  fires,  V,  894. 
For  in,|uries  to  animals. 

Against  carriers  of  live  stock,   I,  801- 

820. 
For  killing  or  injuring  animals,  I,  238- 

246. 


ACTIONS  —  continued. 
For  injuries  to  animals  —  continuea. 
Splitting  or  severance,  I,  240. 
What  are  local  and  what  transitory,  I, 
238. 
For  personal  injuries. 

For  injuries  caused  by  fellow-servants, 

V,  77i-792- 
For  injuries  to  children,  II,  807-823. 
For  injuries  to  employes,  V.  261-344. 
For  injuries  to  employes,  procedure  in, 

V,  77i-792. 

For  taking  property. 
For  damages  for  wrongful  interference 

with  property,  IV,  830-842. 
For  wrongful  interference  with  property 

under  color   of  eminent  domain,   IV, 

826-880,  921-923.  949-955- 
To    enforce    awards    and   judgments   in 

condemnation   proceedings,    IV,    762- 

767. 
For  torts,  generally. 

By  abutting  owners  where  railways  are 

constructed  in  streets,  VII,  628-669. 
By  master  for  injuries  to  apprentice,  I, 

453- 
For  damages  for  maintaining  nuisance, 

VI,  897. 

For  flooding  lands,  V,  985-1005. 

For  illegal  removal  of  corpse.  III,  316. 

For  infringement  of  patents,  VI,  95I" 

953- 
For  injuries  at  or  near  bridges,  I,  703- 

709. 
For  injuries  caused  by  obstructions  in, 

and  encroachments  upon,  streets  and 

highways,  VII,  713-718. 
For  injuries  caused  by  steam  railways  in 

streets,  VII,  693-706. 
For   injuries   received   at  stations,   VII, 

208-231. 
For  injuries  to  persons  at  crossings,  III, 

638-657- 
For  interference  with  easements,  IV,  161. 
For  interference  with  or  disturbance  of 

franchises,  V,  1027. 
For  interference  with  or  obstruction  of 

private  ways.  VI.  1079-1081. 
Form  of,  for  disturbance  of  private  way, 

VI,  1080. 
Form  of,  for  flooding  lands,  V,  987. 
Form  of,  maintainable.  IV,  298,  299. 
For  negligence,  VI.  815-835. 
For  negligent  injuries  caused  by  street 

railways,  VII,  455-539- 
For  nuisances,  VI,  893-902. 
For  personal  injuries,  costs  in.  III.  329. 
Relative  to  liability  for  collision.  III,  12. 
Right  of,  for  flooding  lands,  V,  985,  986. 
When  injured   person   may  sue   railway 

company,  VII,  409. 
When  will  lie  for  malicious  prosecution, 

VI,  367,  368. 
When  will  lie  for  trespass  upon  the  per- 
son, VII,  II 15. 
On  rontra'-t"',  irenerallv. 

Between  buyer  and  seller  of  chattel,  VII, 

103-105. 
Between  vendor  and  purchaser  of  land, 

VIII,  IS2,  153. 
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ACnOliS  — continued. 
Oil  contracts,  f^eucrally  —  continued. 
By  attorneys  for  compensation,  I,  519. 
By  bailee  against  third  person.  I,  578. 
For  breach  of  contract,  III,  230-235. 
Growing  out  of  construction  contracts, 

III,  166-179. 
On  bonds,  I,  679,  680. 
On  certificates  of  indebtedness,  II.  606. 
On  construction  contracts,  III,  166-179. 
On  corporate  bonds,  I,  676-680. 
On  coupons,  III,  338-342. 
On  covenants,  III,  347-350. 
On  debentures.  III,  961. 
On  judgments,  VI,  105,  106. 
On  leases,  VI,  238-241. 
On  negotiable  paper,  I,  596-601. 
On  policies,  V,  850,  851. 
Right   to   sue   upon   bonds   secured  by 

mortgage,  VI,  471. 
To  recover  back  taxes  paid,  VII,  999- 

lOOI. 

To  recover  charges,  II,  648. 
To  recover  overcharges,  II,  628-639. 
To  recover  wages,  V,  8-13. 
Upon  awards,  I,  461. 
Upon  covenants.  III,  347-350. 
Suits  In  equity. 

By  mortgage  trustee  for  instruction  of 

court,  VI,  466. 
For  specific  performance,  VII,  155-158. 
Right  to  sue  to  enforce  liens,  VI,  300. 
To  abate  nuisance,  VI,  894. 
To  enforce  claims  of  creditors.  III,  350- 

353- 
To  enforce  or  cancel  railway  aid  bonds 

VI,  705-714- 

To  foreclose  deeds  of  trust,  IV,  30-32. 
To  foreclose  laborer's  or  mechanics'  lien 

VI,  291-295,  300,  301. 
To  foreclose  mortgages,  VI,  470-518. 
To  quiet  title.  III,  9,  10. 
To  set  aside  tax  sale  and  deed,  VII,  998. 
When   bill    of  interpleader  will    lie,   V, 

1177- 
When  will   lie    to    restrain  issuance  of 
municipal  bonds,  VI,  667. 

To  recover  penalties. 

Right  of,  to  enforce  penalty,  VI,  967- 

970. 
To     recover     penalties     for     importing 

laborers.  III,  185. 
See  also.   I,  466,   485-488,  489,   490;   V, 

348-356.  loio,  loii,  1119-1132;  VI,  257- 

261,    367-370;    VII,    20-45.  64;    VIII, 

107.  108. 

ACT  OF  GOD. 

As  a  defense  to  action  for  flooding  land, 
V.  9C8. 

Carriers  insurers  except  as  to,  II.  17.  55. 

Exception  of  loss  caused  by,  in  bill  of 
lading.  I.  630. 

Extinguishment  of  flow  of  stream  by, 
yill.  171. 

Liability  where  carrier's  negligence  con- 
tributes to  loss.  II.  56. 

Must  be  proximate  cause  of  loss,  II.  21-23. 

To  excuse  nondelivery  by  carrier,  II,  121. 

What  is  an,  II,  18;  VIII,  300. 


ACT  OF  GOT>  —  continued. 

When   excuses  carrier  of  passengers,  II, 

366. 
When  excuses  loss  by  express  company, 

V,  575. 
When  excuses  loss  of  baggage,  I,  525. 

ACTS  OF  BANKRUPTCY,  I,  582. 

ACTUAL  DAMAGES. 

In  actions  for  injuries  to  employes.  \  ,  ii7 

See  also  Compensatory  Damages. 
ACTUAL  DELIVERY. 

What  is,  of  goods  to  carry,  II,  38. 
ACTUAL  STRIKING. 

Necessity  of,  as  to  trespassers,  VII,  1131. 
AD  DAMNUM. 

Amendment  of,  VI,  1050. 

ADDITIONAL    BURDEN   OR   SERVI- 
TUDE. 
Extension  or  change  of  use,  when  deemed 

to  be,  IV,  444. 
In  street,  what  constitutes,  VII,  595-603. 
Must  be  compensated  for,  IV,  446. 
Use  of  street  for  electric  road  is  not,  IV, 

266. 
What  is,  IV,  291-298,  447,  448. 
When    street    railways   impose,   VII,   416, 
417- 
ADDITIONAL  LANDS. 

Acquisition  of,  by  condemnation,  IV,  404. 
ADDITIONAL  TRACKS. 
Condemning    abutting    easements     upon 
construction  of,  IV,  288. 
ADDRESS. 
Of  consignee,  duty  to  leave  with  carrier, 
II,  lOI. 
ADEQUATE  REMEDY  AT  LAW. 
Absence  of,  as  ground  for  mandamus,  II, 

374- 

Absence  of,  as  ground  for  specific  per- 
formance, VII,  148,  151. 

Absence  of,  as  justifying  injunction  against 
unlawful  taxation,  VII,  1002. 

Absence  of,  to  give  equity  jurisdiction,  V, 

349-351- 
Rule  as  to,  where  injunction  is  sought,  V, 
1 126. 
ADJOURNMENT. 
Of  arbitrators'  meetings  in  expropriation 

proceedings,  IV,  943. 
Of  foreclosure  sale.  Vl,  501. 
Of  hearing  before  commissioners  to  assess 

damages,  IV.  603. 
Of  hearing  before  jury  on  assessment  of 
land  damages.  IV,  616. 
ADMINISTR.\TION. 

Of  assets  in  equity,  V,  352. 
ADMINISTRATORS. 

See  Executors  and  Administrators. 
ADMIRALTY. 
General  treatment,  I,  32. 
Action  for  causing  death  in,  III,  743. 
Jurisdiction   of  courts  of,  generally,  VI, 
117. 
ADMISSIONS. 
Against  interest  by  agents  or  employes, 

II.  283. 
As  evidence,  V,  481-487. 
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ADMISSIONS  — f^n/i«ttf(/. 

By  answer  or  pica,  VI,  loOQ. 

Hy  denuirring,  VI,  loij. 

Uy  dfiinirring  to  evidence.  VIII,  22. 

Effect  of,  as  evidence  on  assessment  of 
land  damages  by  jury,  IV,  625. 

Estoppel  by,  V,  384. 

In  actions  for  injury  to  animals,  I,  285. 

In  actions  for  lost  baggage,  I,  571. 

Of  agents,  when  bind  principal,  I,  51,  52, 
285. 

Of  corporate  character  by  appearance  on 
part  of  defendant,  I,  451. 

Of  deceased  in  actions  for  causing  death, 
III,  85s. 

Of  injured  employe,  IV,  280. 

Of  liability  by  subsequent  acts,  admissi- 
bility of,  V,  911. 

Of  prior  negligence  by  subsequent  repairs, 

V,  4-'7. 

Of  record,  IV,  .317. 

Of  record,  competency  of,  in  evidence,  IV, 

390. 
Power  to  bind  clients  by,  I,  514. 
When  evidence  generally,  IV,  481-487, 

ADOPTION. 
Of  best  appliances,  VI,  780. 
Of  state  laws  in  federal  courts,  V,  636. 

ADVANCES. 
Of  money  by  directors  to  company,  IV,  69. 
On  faith  of  bill  of  lading,  I,  648-650. 
To  company  as  a  defense  to  actions  on 

subscriptions  to  stock,  VII,  786. 
To  contractor,  liability  to  company  for,  II, 

143- 

To  pay  debts  for  constructions,  priority  of 
mortgage  over,  VI,  454. 

To  pay  wages,  protection  of,  VI,  445. 

To  save  property  from  sale  for  taxes,  pri- 
ority of,  VI,  SI  I. 

ADVERSE  POSSESSION. 
General  treatment,  I,  33. 
Acquirement  of  easement  by,  IV,  160. 
Ac<iuirement  of  private  way  by,  VI,  1076. 
Persons  holding  by,  when  proper  parties 
in  condemnation  proceedings,  IV,  498. 

ADVERTISEMENT. 

For  bids  on  public  contracts.  III,  7. 
Of  sale  of  franchise,  VII,  368. 

ADVICE. 

By  court  to  receiver,  VI,  1187. 

Of  counsel  as  a  defense.  III,  183;  V,  1161; 

VI,  371. 

Of  physicians,  con.petencj  of  evidence  of, 
V,  394- 
AFFIDAVIT. 

Admissibility  of  counter-affidavit,  on  mo- 
tion for  change  of  venue,  VIII,  8. 

For  attachment,  I.  502. 

For  injunction,  IV,  1138. 

Not  in  the  record  not  considered  on  ap- 
peal, IV,  795- 

Of  assessors  as  proof  of  taxpayers'  assent 
to  railway  aid,  VI,  574. 

Of  defense,  in  action  for  taxes,  VII,  993. 

Of  illegality,  VII,  998. 

Of  illegality  of  execution  sale,  V,  549, 

Of  local  prejudice,  VII,  40,  41. 


AFFID.WIT  —  continued. 
Of  passenger  as  to  contents  of  baggage, 

I,  560. 

On  motion  for  change  of  venue,  VIII,  8. 
On  motion   for  new  trial,   sufficiency  of, 

VI,  876. 
Sufficiency  of,  on  application  for  receiver. 

VI,  1176. 
To  claim  for  lien,  VI,  291, 
To  papers  filed  to  incorporate  company, 

V,  1 100. 

AFFIRMANCE, 
For  want  of  prosecution,  VI,  126. 
Of  decree  of  foreclosure,  VI.  518. 
On  appeal.  I,  444. 

On  appeal  for  wart  of  prosecution,  I,  367. 
When  proper  on  appeal  in  condemnation 

proceedings,  IV,  809. 
AFTER-ACQUIRED  PROPERTY. 
Mortgages  of,  VI,  418,  426,  428,  429. 
When  subject  to  deed  of  trust,  IV,  27. 
AGE. 
Of  deceased's  children  proof  of,  on  ques- 
tion of  damages.  III,  879. 
Of   employes   to   show   incompetency,    V, 

78J. 
Of  infant  employe,  false  representations  as 

to,  y,  249. 
Of  injured  person,  competency  of  evidence 

of.  y,  395. 
Of  injured  person,  presumption  as  to,  I, 

.385. 
Of  responsibility  of  children,  II,  764-768, 
AGED  PERSONS. 
Care  demanded  of.  III,  259. 
Liability  for  injuries  to,  VII,  460, 
See  also  Infirm  Persons. 
AGENCY. 

General  treatment. 

Afpointment,  and  how  proved,  I,  38. 

Rights,  potvcrs  and  liabilities  of  agents,  I, 
42. 

Rights,  ditties  and  liabilities  of  principals, 

I.  SI. 
Public  agents,  I,  86. 
Final  carrier,  when  agent  of  other  lines, 

II,  246. 

Of  coimccting  carriers  of  ;)aggage  as  re- 
spects each  other,  I,  532. 

Of  initial  carrier  in  forwarding  goods,  II, 
208. 

Of  one  connecting  carrier  for  another,  II. 
20s,  518. 

Power  of  partners  to  bind  firm  on  grounds 
of,  VI,  936,  937. 

Ratification  of  unauthorized  employment. 

VI,  395. 

Right  of  undisclosed  principal  to  sue,  II, 

269. 
See  also  Agents. 

AGENTS. 
~ti  K<?ncral. 

Competency  of,  as  witnesses,  VIII,  197. 

Competency  of.  as  witnesses  when  op- 
posing party  is  deceased,  VIII,  198. 

Delivery  of  baggage  to,  I,  544, 

Delivery  of  goods  to,  II,  40,  41. 

Duties  of,  when  judicially  noticed,  V, 
436* 
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AGE'NTS  —  continued. 
In  ({('■t<"'Al  —  <'  nliiiucJ, 

For  carrying  mail,  transportation  of,  II 

8,9. 
Htisband  as  agent  for  wife,  V,  1066. 
Jurisdiction  of  equity  over  accounts  of, 

V,  352. 

Leaving  baggage   in   custody  of,   after 

delivery  by  company,  I,  547. 
Liability    of   collecting   agents,   V,    568, 

569- 

Making  co^rporation  agent  for  collection 
of  taxes,  Vn,  984. 

Of  consignee,  delivery  of  goods  to,  II, 
119. 

Of  consignees,  sulTiciency  of  delivery  to, 
n,  110,  III. 

Of  consignor,  delivery  of  goods  to,  V, 
580. 

Of  government  railroads,  liability  of,  V, 
1050. 

Of  government  railroads,  limitation  of 
suits  againsit,  V,  1052. 

Of  seller,  right  to  exercise  right  of  stop- 
page in  transitu,  II,  189. 

Riding  on  freight  trains  at  invitation  of, 
II,  321. 

Service  of  process  on,  VI,  1091-1096. 

Subsequent  carriers  as  agents  of  initial 
carrier,  I,  787. 

See  also  Agency;  Station  Agents. 
Acts  of. 

Action  for  malicious  prosecution  insti- 
tuted by,  VL  369. 

Estoppel  by  acts  of,  V,  379-38i. 

Liability  for  slander  by,  II,  164. 

Liability    of   carrier   for   acts   or   negli- 
gence of,  II,  42. 

Liability  of  company  for  acts  of,  V,  565, 
567,  606. 

Liability  of  company  for  acts  of  con- 
ductor, III,  62. 

Liability  of,  to  company,  V,  566. 

Liability  of,  to  physician  employed  by 
him,  VI,  396. 

Mistakes  of,  in  ejecting  passengers,  lia- 
bility of  company  for,  IV,  209. 

No  limitation  of  liability  as  against  wil- 
ful acts  of,  I,  565. 

Of  express  companies,  illegal  transporta- 
tion of  liquors  by,  VI,  76. 

Of  express  companies,  liability  for  goods 
lost  or  stolen  through  carelessness  of, 

V.  577. 
Of  shipper,  acceptance  of  bill  of  lading 

by,  I,  610. 
Peril  occasioned  by  acts  of,  V,  202. 
Ratification  of  acts  of,  V,  610. 
Unauthorized  representations  of,  when 

release  subscriber  to  stock,  VII,  785. 

Adinisnions  and  declarations  of. 

Admissions  against  interest  by.  VI,  283. 
Admissions  by.  as  evidence,  V,  484. 
Declarations    of.    while    acting    within 

scope  of  authority,  V,  491-494. 
Authority  and  contracts  of. 

Bills  and  notes  executed  by.  I,  592. 
Bills  and  notes  payable  to,  I,  593. 
Burden  of  proof  as  to  authority  of,  V, 

448. 

8  D.  R.  D.— 60 


AGENTS  —  continued. 
Aultiority  ami  «-ontractfl  of — coHtinued, 
Competency  of  evidence  of  authority  of 

V.  408. 
Evidence  of  authority  of,  V,  3QI. 
Execution  of  bill  of  lading  by.  I,  602. 
Of  shipper,  contract  with,  limiting  liabil- 
ity, II,  168,  169, 
Of  shipper,  power  of,  to  contract   for 

limited  liability,  II,  263. 
Power  of,  to  contract  for  rebates  and 

drawbacks,  IV,  122. 
Power  of,  to  contract  to  give  notice  of 

arrival,  II,  loi. 
To  make  subscriptions,   duties  of,   VI, 

612. 
Validity  of  contracts  made  by.  III,  190. 
Validity  of  subscriptions  by.  VII,  742. 
AGGRAVATION. 
Of  damages,  circumstances  of.  III,  689. 
Of  damages,  evidence  in,  III,  339. 
Of  damages  for  ejection  of  passenger  from 

train,  IV,  236-238. 
Of  damages  for  injuries  to  children,   II 

821. 
Of  damages  in  actions  for  flowing  lands, 

V,  looi. 
Of  damages,  what  may  be  considered  in. 

II,  575- 

Of  damages,  what  may  be  shown  in,  III. 

731. 
Of    disease,  compensatory    damages    for, 

III,  680. 

Of  injury  by  employe's  own  act,  V,  337. 
Of  injury  by  intoxication  as  a  defense,  V, 

275- 
Of  injury,  no  recovery  for,  VII,  510. 
Of  other  ailments,  competency  of  evidence 

of,  V,  408. 
AGREEMENT, 
Between  connecting  lines.  III,  68-70. 
Between  connecting  passenger  carriers,  II, 

517.518. 
Between  landowner  and  company  seeking 

to  condemn,  necessity  of  effort  to  make, 

IV,  499-502. 

Of  agents  as  to  location  of  depots,  I,  55. 

To  convey  land,  VIII,  148-153. 

To  furnish  cars,  VII,  187. 

To  issue  free  passes,  VI,  939,  940. 

To  pave,  construction  of,  VII.  398. 

To  pay  interest  on  stock  suibscription,  VII, 

745,  746. 

To  subscribe  to  stock,  VII,  726-746. 

What  necessary  to  give  right  to  conven- 
tional subrogation,  VII,  723. 

With  landowner  as  to  price  of  land  con- 
demned, IV,  883. 

See  also   Contracts;   Working  Agree- 
ments. 
AIR. 

See  Light  and  Air. 

ALABAMA. 

Act  of,  relating  to  color  blindness,  VI, 
398. 

Assessment  and  levy  of  taxes  in,  VII,  933. 

Constitutionality  of  statutes  of.  as  to  mu- 
nicipal aid  for  railways.  VI.  5.36. 

Constitutionality  of  s.tatutes  of,  granting 
remedy  for  causing  death.  III,  745. 
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ALABAMA  —  continued. 

Constitutionality  of  statutes  of,  relative  to 
condemnation  of  land,  IV,  386. 

Constitutionality  of  tax  laws  of,  VII,  836. 

Constitutional  provisions  in,  relative  to 
condemnation  of  land,  IV,  384. 

Deductions  for  benefits  under  condemna- 
tion laws  of,  IV,  709. 

Doctrine  of  comparative  negligence  denied 
in.  III,  SI. 

Duty  to  locate  station  under  statutes  of, 
VII,  197- 

Federal  grants  to,  VI,  142,  143. 

Grants  liy,  to  railroads,  VI,  180. 

Jurisdiction  of  city  court  of  Selma,  VI, 
118. 

License  taxes  in,  VII,  1021, 

Occupation  of  streets  by  steam  roads  un- 
der legislative  grants  of,  VII,  557. 

Operation  of  statute  of,  giving  right  of  ac- 
tion for  causing  death,  III,  746 

Plaintiff's  pleadings  need  not  neg:  tive  con- 
tributory negligence  in.  III,  276. 

Review  of  town  bonding  proceedings  by 
mandamus  in,  VI,  748. 

Right  to  sue  in,  for  causing  death  in  for- 
eign state,  III,  787. 

Rule  as  to  imputed  negligence  in,  V,  1080. 

State  aid  to  railways  in,  VII.  160-165. 

Statute  of,  as  to  local  and  through  .rates, 
II,  640. 

Statute  of,  regulating  liability  to  servant 
for  injuries  caused  by  negligence  of  fel- 
low-servanits,  V,  709. 

Statute  of,  relative  to  distribution  of  dam- 
ages for  causing  death,  III,  761. 

Statutory  provisions  in,  limiting  amount 
recoverable  for  causing  death.  III,  920. 

Taxation  in  aid  of  railways  in,  VI,  715. 

ALEXANDRIA    &    WASHINGTON    R. 
CO. 
General  treatment,  I,  87. 

ALIENATION. 
Of  franchise,  power  ■to  make,  III,  321. 
Of  franchise,  when  ultra  vires,  VIII,  127. 
Of  tolls,  II,  612. 

ALIENS. 
Jurisdiction  of  suits  by  and  against,  V,  631. 
Removal  of  causes  by  or  against,  VI I,  35. 

"  ALL." 
As  used  in  a  statute  giving  a  lien  to  labor- 
ers, VIII,  304. 

ALLOTMENT. 
Of  stock,  necessity  of,  VII,  732. 

ALLOWANCE. 

For  improvements  in  ejectment  suit,  IV, 

256. 
In  addition  to  costs,  III,  326. 
Of  appeal  from  justice's  court,  VI,  124. 
To  mortgage  trustee  for  expenses  and  dis- 
bursements, VI,  469. 

"  ALL  POSSIBLE  SKILL  AND  CARE." 
As  applied  to  street  railways,  VIII,  304. 

"  ALL  THROUGH  GRAIN." 
As  applied  to  a  storage  contract,  VIII, 
304 


ALTER.^TION. 
Of  bill  of  lading,  I,  601. 
Of  bonds,  I,  O63. 
Of  by-laws,  '1,  726. 
Of  charters,  II,  683-694. 
Of  location  of  track  in  street,  VII,  604. 
ALTER  EGO. 

See  Vice-principal. 
"ALWAYS." 
As  used  in  a  statute  requiring  companies 
"  always "    to    keep    a    lookout    ahead, 
VIII,  305. 
AMALGAMATION. 

See  Consolidation;  Amalgamation. 
AMBIGUITY. 

In  verdict,  cfTcct  of,  VI,  849. 
Latent  parol  evidence  to  e.xp!ain,  V,  478. 
AMENDATORY  STATUTES. 
Construction  of,  VIII,  266, 
Relative  to  condemnation  of  land,  IV,  395. 
AMENDMENT. 
or  fliurterH,  etc. 
Of  by-laws,  I,  726. 
Of  charter,  II,  683-694;  VIII,  138. 
Of  charter,  consent  of  stockholders  to, 
^IV,7S. 
Of  charter,  effect  of,  upon  subscription 

to  stock,  VI,  618. 
Of   charter    provision    exempting    from 

taxation,  VII,  891,  892. 
Of  charter,  when  releases  subscriber  to 

stock,  VII,  771-774. 
To  charter  of  Central  Pacific  R.  Co.,  II, 

604. 
To  constitution,  when  retroactive,  VI, 
525- 
Of  pleadings. 

Allowing,  on   appeal    in    condemnation 

proceedings,  IV,  808. 
Curing  misnoaiicr  by,  VI,  768. 
Effect  of,  VI,  1052,  1053. 
In  foreclosure,  VI,  489. 
In  proceedings  before  commission,  VI, 

54- 
In  suits  by  stockholders.  VII,  348. 
Of  bill  of  particulars,  I,  652. 
Of  bond  on  appeal  in  condemnation  pro- 
ceedings, IV,  807. 
Of  complaint  in  action  against  elevated 

railway,  IV,  313. 
Of  complaint  in  justice's  court,  I,  365. 
Of  creditors'  bill,  III,  353. 
Of  declaration  or   complaint   in   action 

for  damages  caused  by  fire,  V,  900. 
Of  findings  by  court  or  referee,  IV,  349. 
Of  injunction  bill,  V,  1137. 
Of  judgment,  VI,  102. 
Of  judgment  in  condemnation  proceed- 
ings. IV.  759. 
Of  petition  in   condemnation  proceed- 
ings. IV,  291,  523.  524. 
Of  plaintiff's  pleadings,  I,  267. 
Of   plaintiff's   pleadings   in    action   for 

causing  death.  III,  805. 
Of  pleadings,  VI,  1043-1053. 
Of    pleadings    after    time    to    sue    has 

passed,  effect  of.  VI,  306. 
Of  pleadings  as  ground  for  continuance, 
VIII,  10. 
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AMENDMENT  —  fo«/i«Mfd. 
or  |)l<>H(lln|{M  —  loulintici/. 

Hi  pk'.ndings,  discretionary,  I,  381. 

Of  plca<iings,  in  actions  against  car- 
riers, II,  279. 

Of  plea  or  answer  in  action  for  causing 
dcith.  Ill,  «o«. 

Of  report  of  commissioners  in  condem- 
nation proceedinKs,  IV.  740, 

Of  summons  in  condemnation  i)roceed- 
ings,  IV.  512. 

Of  the  ad  damnum  on  application  to  re- 
move cause,  VII,  J7. 

Of  transcript  on  apiieal,  I,  367. 

Of  verdict,  VI 11.  yj. 

On  appeal  from  justice's  couri    \'\,  125. 

To  cure  misnomer  in  proc-ss.  VI,  108,1. 

When  allowed  to  add  husband  as  pany 
to  wife's  acti  m,  V,  1075. 

AMOUNT. 
Ill  K**»('i'<il- 

Of  assessments  on  stock.  VII,  752. 

Of  bond  on  appeal  in  condemnation  pro- 
ceedings, IV,  806. 

Of  bond,  proof  of,  in  foreclosure,  VI, 
486. 

Of  calls,  conditions  as  to.  VII.  801. 

Of  compensation  for  carrying  the  mails, 
II.  7- 

Of  goods  carried,  discrimination  as  to, 
IV.  89-91. 

Of  railway  aid  bonds,  VI,  672. 

Of  receiver's  compensation,   how  fixed, 

VI,   1221. 

Of  subscription  in  aid  of  railways,  stat- 
utes limiting,  VI,  (yoj. 

Of  tender  for  land  taken.  IV,  547. 

Provisions  in  judgment  as  to,  VI,  82, 

Review  of  judgment  as  respects,  on  ap- 
peal. I,  434-4.18. 

Right  of  removal  of  cause  as  dependent 
upon,  VII,  2y. 

Right  to  costs  as  dependent  upon.  III. 
325. 

Statutory  limit  of.  in  actions  for  causing 
death.  III,  920-923. 

To  be  subscribed,  conditions  as  to  in 
subscription,  VII,  805. 

What  necessary    to    make  tender,  VII, 
1034. 
Of  (lama^fl  peoovcrablo. 

Limitation  in  contract  of  amount  recov- 
erable, I,  77S-777- 

Limitation  of  amount  recoverable,  VI, 
331-350. 

Limiting  amount  recoverable  in  case  of 
loss  or  injury  to  goods.  V,  592-594. 

Of  damages,  competency  of  witnesses  to 
testify  to,  VIII.  252-259. 

Of  damages,  opinion  evidence  as  to,  IV, 
325. 

Of  recovery  for  injuries  to  child,  II, 
818-825. 

Of  recovery  in  action  against  carrier  of 
passengers,  II,  565-586. 

Of  recovery  in  actions  for  injuries  to 
employes,  V,  337-.M5- 

What  recoverable  for  interference  with 
private  ways,  VI,  1081. 


AMOUNT  — fOH/iiiMfd. 
Ol'daiiiUKCH  rofuvfruhlp  —  ciinlimtfii. 
What  recoverable  in  actions  on  coupons, 

III,  .142. 

What  recoverable  in  actions  on  cove- 
nants. III.  344. 

What  recoverable  in  actions  to  enforce 
penalties.  VI.  969. 

What  recoverable  in  proceedings  to  en- 
force laborer's  lien.  VI,  301. 

To  IfiW  Jlll'iMllCtioil. 

Jurisdiction  as  dependent  upfin,  I,  237, 
.155.  374;  IV.  489;  V,  Oj8.  ()38;  VI.  115, 
5>6. 

Jtin.^dictiun  of  jusiicc  as  dependent  on, 

IV.  817:  VI.  iJo. 

Jurisdiction  on  appeal  as  dependent 
upon,  IV,  783. 

ANCILLARY  aD.MINISTRATORS. 

Right  of,  to  sue  for  causing  death,   III, 
777- 
ANDROSCOGGIN  R.  CO. 

General  Ireahnent,  I,  87. 

ANIMALS. 
See  Animals,  Lvjuries  to;  Carriage  of 
Livi:  Stoik;  Livi;  Stock. 

ANIMALS,  INJURIES  TO. 
General  treatment. 
Statutes,  1.  88. 
Liability  irrespeetivc  of  company's  duty  to 

fence,  I.  97. 
Liability  as  defendent  upon  company's  duty 

to  fence,  I,  138. 
Contributory  negligence,  I,  208. 
Procedure,  I.  236. 

Effect  of  operation  of  road  by  lessee,  re- 
ceivers, etc.,  I.  ,?68. 
Actions  for,  when  barred  by  lapse  of  time, 

VI.  326. 

Allowing  amendments  in  actions  for.  VI, 

1050. 
Constitutionality  of  fence  and  stock  laws, 

VII.  253.  254- 

Criminal  prosecutiono  for  killing  stock, 
III,  .368. 

Doctrine  of  comparative  negligence,  how 
applied  in  actions  for  killing.  III.  43. 

Excessive  damages  for  killing  or  injuring, 
VI,  856. 

From  failure  to  build  or  maintain  fences, 
V,  830. 

Instructions  in  actions  for.  VIII.  57,  70. 

Liability  of  lessor  road  for  killing,  or  in- 
jury to.  VI.  221. 

Loss  of.  by  fire,  liability  for.  V.  883. 

Mares  with  foal,  damages  for  injuries  to, 
II,  291. 

Opinion  of  witness  as  to  value  of,  VIII, 
246. 

Power  of  agents  to  compromise  claims  for, 
I.  S8. 

Release  of  damages  for,  VII,  15. 

Taker  up  of  estray,  when  may  sue  for  in- 
jury to.  I,  245. 

Validity  of  statute  imposing  absolute  lia- 
bility for.  VII,  253. 

Variance  betwe€n  pleading  and  proof  in 
actions  for,  VI,  1038. 
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ANIMALS,  INJURIES  TO  —  continued. 
When  limitation  begins  to  run  in  actions 

for,  VI,  311. 
See  also  Carriage  of  Live  Stock;  Live 

Stock;  also  V,  984;  VII,  349,  822. 

ANNEXATION. 
What  necessary  to  constitute  a  fixture,  V, 
968,  969. 

ANNOUNCEMENT. 
Of  station,  II,  395,  396. 

ANNOYANCE. 
Where  land  is  not  taken,  damages  for,  IV, 
709. 

ANNUITY  TABLES. 
See  Mortality  Tables. 

ANOTHER  ACTION. 

As  ground  of  abatement,  I,  7. 

Payment  of  judgment  in,  when  a  defense 
to  garnishee,  I,  506. 

Pendency  of,  as  a  defense  to  action  for 
causing  death,  III,  809. 

Plea  of,  VI.  1003. 

When  pendency  of  deprives  court  of  juris- 
diction   I,  489. 

ANSWER. 
By  Jury  or  witnesses. 

Privilege  of  witness  to  refuse,  VIII,  227. 
To  interrogatories  as  evidence,  V,  522. 
To  special  questions  submitted  to  jury, 
VIII,  98-100. 
In  condeniuation  proceedings. 
In  ejectment  by  landowner.  IV,  851. 
In  trespass  by  landowner  for  wrongful 
interference    with    property,    IV,    873, 
874. 
Necessity  and  sufTficiency  of,  IV,  533,  534. 
To  certiorari,  IV,  815. 
To  actions  at  law,  generally. 
Amendment  of.  III,  808. 
Form  and  sufticiency  of,  generally,  VI, 

lOOI-IIOO. 

In  action  against  carriers  of  goods,  II. 

278. 
In  action  against  elevateii  railway,  IV, 

312. 
In  action  at  law  by  abutter  for  injury 

sustained   by   railway   in    street,    VII, 

645. 
In  action  by  stockholders,  VII,  347. 
In  action  for  taxes,  VII,  993. 
In  action  on  bill  or  note.  I,  598. 
In  action  on  contract,  III.  232. 
In  action    on    stock  subscription,  VII, 

762.  763. 
In  ejectment.  IV.  253. 
In  trespass,  VII,  11 12. 
Of  garnishee,   sufficiency  and  eflfect  of, 

I,  506-508. 

To  action  for  injury  to  animals,  I,  269- 

271. 
To  r-tion  on  construction  contract.  III, 

172. 
When  proper,  form  and  efTeot  generally, 

IV,  ior6-ioio. 
To  actions  for  personal  iiviuries. 

In  action  against  carrier  of  passengers, 

II,  532. 


ANSWER  —  continued. 
To  actions  iur  iicrsonal  injuries  —  eon. 
In   action   for  causing  death,   III,  807, 

808. 
In  action  for  injuries  by  negligerce  of 

fellow-servants,  V,  776. 
In  action  for  injuries  to  children,  II,  810. 
In  action  for  injuries  to  employes,  V, 
274- 
To  suits  in  equity,  VI,  1020. 

Dissolving  injunction  on,   IV,  865;  V, 

1158. 
In  proceedings  to  compel  issuance  and 
delivery  of  railway  aid  bonds,  VI,  664. 
In  suit  to  foreclose,  VI.  485. 
In    suit   to   enforce    railway   aid   bonds, 
VI,  707. 
ANTE-MORTEM  DECLARATIONS. 
Admissibility  of,  a  spart  of  the  res  gcsta, 

V,  463-474- 
ANTICIPATION. 

In  patent  law,  VI,  947. 
APPAR.ATUS. 

See  Appliances. 
APPAREL. 

What  may  be  carried  as  baggage,  I,  533. 
APPEAL  AND  ERROR. 
General  treatment. 

Who  may  afl'cal  and  what  is  reviewable, 

I.  i7i- 
How  at>pcllate  jurisdiction  is  exercised,  I, 

384. 
Taking  and  fcrfccting  an  appeal,  I,  438. 
Procedure  in  appellate  court,  I,  443. 
Costs  on,  IV,  356. 
Granting   amendments    after   reversal   on, 

VI,  IC52. 

Issuing  proce?s  pending.  VI.  1084. 
Mandamus  not  a  substitute  for,  VI,  375. 
Review  of  attachment  proceedings  by  writ 

of  error.  I.  511. 
Review  of  municipal  subscriptions  by,  VI, 

743.  744- 
Stay  of  proceedings  pending.  IV,  356. 
Taking  for  delay,  additional  damages  for, 

II.  299. 
From  or  to  various  courts. 

From  Court  of  Claims  to  U.  S.  Supreme 
Court,  V.  644. 

From  justice::'  courts.  VI.  123-126. 

To  U.  S.  Supreme  Court,  V,  639. 
From  various  proceedings  at  law. 

From   assessments   under   English  stat- 
ute, VII.  1018. 

From  awards.  I.  462. 

From   order   granting   or  refusing  new 
trial.  VI.  877. 

In   actions   for  injury  to  live   stock,   I, 
367.  368. 

In  actions  for  taxes,  V.  996. 

In  mandamus  proceedings.  VI,  388. 

In   proceedings  to  build  branch  roads. 
I.  686. 

In   rondomnation   proceedings,  IV,  771- 

81S,  diet.  q2I.  OJO 

Consolidation  of,  TV.  808. 
Costs  on.  IV.  7,10,  731. 
Effect  of  tender  of  compensation  on  en- 
try pending.  IV,  548. 
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APPEAL  AND  ERROR  —  conlimed. 
lu  coiideni nation  proeeedinKe*  —  f""- 
Entry  pending,  without  paying  or  secur- 
ing compensation.  IV,  856. 
From  award  of  arbitrators  in  Canadian 

expropriation  proceedings,  IV,  949. 
In  proceedings  under  English  Compul- 
sory Purchase  Acts,  IV,  9.^0. 
Interest    where    owner    obtains    an    in- 
creased award  on,  IV,  727. 
Procedure  on,  IV.  807-814. 
Review  of  proceedings  by,  IV,  771-814. 
Setting  aside  verdict  on,  IV,  754. 
Statutes  relative  to.  IV.  395. 
Taking  and  perfecting,  IV,  800-807. 
Waiver  of  notice  by  taking,  IV,  511. 
In  8nits  in  equity. 

From    order    appointing    receiver,    VI, 

:i78. 
From  order  granting  compensation   to 

receiver,  VI,  1222. 
From  order  of  confirmation  of  report  of 
Supreme    Court    commissioners,    IV, 
284. 
From    order    removing    receiver,     VI, 

1224. 
From   order  to   issue   receivers'   certifi- 
cates, VI,  1206. 
From   report   of   commissioners   of  ap- 
praisal, IV,  286. 
In  accounting  proceedings  by  receivers, 

VI,  1220. 
In  foreclosure  suits,  VI,  516-518. 
In  injunction  cases,  V.  1139. 
Time  within  which  to  take.  VI,  518. 
Waiver  of  right  nf.  VI,  517. 
What  will  be  reviewed  on.  VI,  518. 
Who  may  take,  in  foreclosure  proceed- 
ings, VI.  516. 
See  also  Ei  ror. 
APPEARANCE. 
General  treatment,  I.  449. 
Authority  of  attorneys  to  appear,  I,  513. 
By  owner   in   condemnation   proceedings, 

when  bars  ejectment,  IV.  848. 
Effect  of,  as  a  waiver  of  irregularities,  IV, 

812. 
Effect  of.  to  confer  jurisdiction.  V,  1018. 
In  justices'  courts,  in  stock-killing  cases, 

I,  357- 

Waiver  of  defective  service  of  process  by, 
VI,  1 103. 

Waiver  of  notice  of  condemnation  pro- 
ceedings by,  IV,  510. 

APPLIANCES. 
In  Kcneral. 

Adoptic     of  best,  VI,  780. 

Duty  of  rjmpany  to  furnish  safe,  VII, 

461. 
Duty  of  company  to  use  most  approved, 

V.  864. 
Evidence  as  to  sutticiency  of.  Ill,  892. 
Liability  for  failure  to  adopt  best,  IV, 

266. 
Liability  for  fires  caused  by  defects  in, 

y,  863-867. 
Liability  of  independent  contractor  for 

defects  in,  V,  1112. 
Meaning    of    term    "  most    approved," 

vin,  317. 


APPLIANCES  —  ro«/i«i«rd. 
In  general  —  coiitiiiuttl. 

Opinion  of  witness  as  to  safety  of,  VIII, 

236. 
Safety,  evidence  as  to,  V,  429. 
Safety  of,  when  a  question  for  experts, 
Vin,  261. 
As  to  employes. 

Alleging  company's  knowledge  of  defec- 
tive conditi(  n  of,  V,  271. 
Alleging   negligence    in    furnishing   de- 
fective. V,  266-269. 
Assumption  of  risk  as  to  defects  in,  V, 

135,  146,  149. 
Assumption   of  risk  as  to  defects  in,  a 

question  for  jury,  V,  325. 
Contributory  negligence  of  employes  in 

the  operation  of,  V,  203-222. 
Duty  to  employes  as  respects  safety  of, 

V,  67-113. 
Duty  to  inspect  and  repair,  V,  108. 
Evidence  of  failure  to   furnish  safe,  V, 

277.  278. 
Evidence  of  use  of  same  kind  by  other 

companies,  V,  278. 
Failure   of   employe   to   inspect    or   ex- 
amine, V,  205. 
Notice  of  defects  in,  assumption  of  risk 

after,  V,  1 59-161. 
Promise  by  company  to  repair  defects  in, 

V,  167. 
Safety  of,  as  to  employes,  IV,  368. 
See  also  M.xchinery. 
APPLICATION. 
For  appointment  of  commissioners  to  as- 
sess land  damages,  IV,  595. 
For   appointment   of   receiver,    VI,    1172- 

1178. 
For  appointment  of  receiver  in  foreclosure, 

VI.  492. 
For  ''ertiorari,  II,  608. 
For  change  of  route,  notice  of,  VI.  362. 
For  jury  to  assess  land  damages.  IV,  609- 

615. 
For  leave  to  sue  receiver,  VI,  1212. 
For  new  trial,  VI,  875-877. 
For  order  to  sell  lands  for  nonpayment  of 

taxes.  VII,  996. 
Necessity  of,  to  abate  suit,  I,  10. 
Of  payments,  VI,  965. 
Of  proceeds  of  mortgage,  covenants  as  to, 

VI.  440. 
To  enjoin  infringement  of  patents,  VI,  952. 
To  remove  cause,  time  of,  VII,  39.  40. 
To  set  aside  report  of  commissioners   in 
condemnation  proceedings,  IV,  746. 

APPOINTMENT. 
Of  ajjenls,  etc. 

Of  agents.  I.  38-42. 

Of  appraisers  to   assess  land   damages, 

IV.  588. 
Of  arbitrators.  IV,  942. 
Of  attorneys,  I,  512,  513. 
Of  directors.  I,  578. 
Of  directors  by  city,  IV.  51. 
Of  executors  and  administrators,  V,  551, 

552. 
Of  mortgage  trustee,  VI,  460. 
Of  .station  agents.  VII,  185. 
Of  trustees,  VIII,  117. 
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APPOINTMENT  —  continued. 
Of  agents,  etc.  —continuea. 

Of  trustees    for    bondholders,  VI,  459, 

460. 
Of  umpire,  I,  457. 
Of  commissioners. 

Of   appraisal   of  land  condemned,   IV, 

291. 
Of  railway  commissioners,  VI,  1136. 
Of  rapid  transit  commissioners,  IV,  278. 
Of    Supreme    Court   commissioners   in 

elevated  railway  cases,  IV,  282. 
To  assess  land  damages,  IV,  593-598. 
To  examine  proposed  route,  Vl,  355- 
Of  receivers. 

In  foreclosure,  VI,  489-492. 

Or  liquidator  in  proceedings  to  dissolve, 

IV,  136. 
Vacating,  VI,  1222. 
When  abates  action,  I,  9. 
Who  may  be  appointed  and  ground  for, 
VI,  1161-1172. 
APPORTIONMENT. 
Of  award  of  damages.  Ill,  920. 
Of  blame  between  wrongdoers.  III,  247. 
Of  damages   for  death   of  child  between 

father  and  mother,  III,  942. 
Of  earnings  to  underlying  mortgages,  VI, 

496. 
Of   expenses  of   making    grade    crossmg, 

III,  451- 

Of  rates  under  Railway  and  Canal  Traffic 

Acts,  II,  656. 
APPRAISEMENT. 
Before  sale  in  foreclosure,  VI,  499. 
Estimating  land  damages    from    time  of, 

IV,  584. 

Oi  damages  by  viewers,  IV,  588-591. 

Of   damages   for  killing  stock,    constitu- 
tionality of  statutes  as  to,  I,  91. 

Of  land  taken,  IV,  574-734- 

Of  property  levied  on,  V,  548. 

Powers  of  commissioners  of,  IV,  286. 

Of   land  damages,   qualifications   of,   IV, 
588. 
APPRENTICES. 

General  treatment,  I,  453. 
APPROACHES. 

To  bridges,  duty  of  company  as  to,  I,  700- 
702. 

To  bridges,  statutes    providing    for    con- 
struction of,  I,  689. 

To  bridges,  taking  land  for,  when  for  a 
public  use,  IV.  457. 

To  crossings,  duty  to  keep  in  repair.  III, 

435- 

To  stations,  duty  of  carrier  as  to,  II,  4I7- 

To  stations,  liability  for  injuries  at,  VII, 
218-222. 

To  street  and  highway  crossings,  compen- 
sation of  abutting  owners.  Ill,  457- 

To  street  crossings,  mode  of  construction, 
in.  427. 
APPROPRI.\TION. 

Of  land  for  embankments,  compensation 
for.  IV.  372. 

Of  mineral  lands,  VI,  400. 

Of  turnpike  by  railroad  company,  VIII, 
122. 


APPROVAL. 

Of  bond  on  appeal  in  condemnation  pro- 
ceedings, IV,  807. 

Of  improvements  by  mortgage  trustees, 
VI,  465. 

Of  maps,  plans,  profiles,  etc.,  in  condem- 
nation proceedings,  IV,  528. 

Of  proposed  route  by  commissioners,  for- 
feiture after,  VI,  356. 

Of  secretary  of  interior  as  to  selection  of 
indemnity  tends,  VI,  161. 

Of  statutes  by  the  governor,  VII,  241. 

Of  verdict  by  judge,  effect  of,  on  motion 
to  set  aside,  VI,  853. 
APPURTENANCES. 

What  are,  VIII,  305. 

What  will  pass  as,  in  a  deed,  IV,  12. 
ARBITRATION  AND  AWARD. 

General  treatment. 
The  submission,  I,  453. 
Proceedings  before  the  arbitrators,  I,  456. 
The  award;  hoiv  enforced  and  how  im- 
peached, I,  459. 

Assessment  of  damages  to  abutting  own- 
ers by,  VII,  654. 

Assessment  of  land  damages  by  arbitra- 
tors, IV,  591-593.  909-912,  941-949- 

Company's    engineer    as    arbitrator.    III, 

152-155- 

Costs  of,  under  Canadian  expropriation 
acts,  IV,  931,  932. 

Of  disputes  arising  under  working  agree- 
ments, VI,  254. 

Offers  to  arbitrate  as  admissions,  V,  486. 

On  question  of  price  of  land,  IV,  894. 

Submission  to,  as  a  defense  to  action  for 
damages,  IV,  836. 

See  also  Award. 

ARCHES. 
Taking  superfluous  land  for,  IV,  892. 

ARGUMENT  OF  COUNSEL. 

Discretionary  power  of  court  over,  I,  384, 
Errors  in,  when  ground  for  new  trial,  VI, 

837- 

Improper  remarks,  when  ground  for  re- 
versal, I,  388,  403,  416. 

Objections  to,  how  to  be  taken,  I,  416. 

Reading  statutes  to  jury,  I,  319. 

Right  to  open  and  close,  VIII,  42. 

To  jury.  VIII,  37-42. 

To  jury  on  assessment  of  land  damages, 
IV,  629. 

See  also  Attorneys. 

ARIZON.\. 
Assessment  and  levy  of  railroad  taxes  in, 

VII. -934- 

Constitutionality  of  tax  laws  of,  VII,  836. 

Doctrine  of  comparative  negligence  de- 
nied in.  III.  51. 

Taxation  of  land  grants  in,  VII,  879. 

ARKANSAS. 

.^id  to  railroads  by.  VII,  165. 

.\ssessment  and  levy  of  railroad  taxes  in. 
VII.  9.^4- 

Constitutionality  of  tax  laws  of.  VII,  836. 

Constitutional  provisions  in,  relative  to 
condemnation  of  land,  IV,  384,  387. 

Deductions  for  benefits  under  condemna- 
tion laws  of,  IV,  710. 
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ARKANSAS  —  continued. 

Double  damages  for  killing  stock  in,  I, 
351- 

Grants  by,  to  railroads,  VI,  i8o. 

Grants  of  swamp  lands  in,  VI,  i88. 

Homesteads  in  public  lands  in,  VI,  1108. 

Operation  of  statute  of,  giving  right  of  ac- 
tion for  causing  death,  III,  747. 

Penalty  under  statute  of,  for  failure  to  fur- 
nish facilities  for  removal  of  goods,  II, 

93- 

Statute  of,  providing  penalty  for  failure  to 
deliver  goods,  II,  251. 

Taxation  in  aid  of  railways  in,  VI,  716. 
ARMY. 

Carriage  of  supplies  for,  VI,  131. 
ARRAY. 

See  Jury. 
ARREST. 

General  treatment,  I,  464. 

And  detention  of  passengers  by  employes, 

I,  73,  74- 
Of  execution  sales,  V,  549. 
Of  judgment,  VI,  102. 
Of  receiver,  when  a  contempt,  III,  183. 
Resisting,  III,  384. 
See  also  V,  605-613. 
ARRIVAL. 

Of  goods,  notice  of,  to  consignee,  III,  97- 

loi ;  V,  578. 
Of  train,  fixing  hours  of,  VI,  249. 

ARSON. 
Prosecution  for  burning  bridges.  III,  360. 

ARTICLE. 

Meaning  of  the  word  as  applied  to  bag- 
gage, VIII,  305- 
Of  association,  construction  of,  V,   I099» 

1 100. 
Of  association,  filing,  VI,  1122. 
Of  consolidation,  effect  of.  III,  81. 

ASSAULT. 

By  one  passenger  upon  another,  duty  of 

company  to  prevent,  II,  432. 
By  other  passenger^,,  duty  of  compony  to 

protect  passenger  against,  VII,  473. 
By  servant  of  tenant,  liability  of  company 

for,  VIII,  137- 
By  third  persons  upon  passengers,  II,  435. 
On  passengers    by  employes,  I,  74;    II, 

429. 430, 524;  VII,  133, 472. 

On  trespassers,  liability  for,  II.  341. 
Trespass  upon  the  person,  VII,  1115,  mfi- 
ASSAULT,  CIVIL  ACTION  FOR. 
General  treatment,  I,  466. 
By  conductors,  III,  61. 
Criminal  prosecution  for.  III,  358. 
Upon  passengers.  II,  429,  430. 
Upon  passengers  by  strikers,  VII,  720. 

ASSENT. 

By  shipper  to  bill  of  lading,  necessity  and 
sufficiency  of,  I,  608-612. 

Estoppel  by,  V,  375- 

Necessity  if,  to  validity  of  contract.  III, 
192. 

Of  shipper  to  limitation  of  liability,  II, 
165-167. 

Of  shipper  to  limitation  of  liability,  pre- 
sumption against.  VI,  350. 


ASSENT  —  continued. 
Of  stockholders  to  amendment  of  charter, 

II,  686. 
Of  stockholders  to  sale  of  railroad,  VII, 

107. 
(~i  stockholders,  when  ratifies  ultra  vires 

acts,  VIII,  125. 
Of  taxpayers  to  railway  aid,  VI,  572-576. 
To  repeal  of  charter,  II,  687. 

ASSESSMENT. 
Of  dama/^s,  generally,  III,  719-741. 
By  jury,  mode  of,  VIII,  89. 
For    constrction    of    steam    railway    in 

street,  VII,  654-658. 
In  actions  for  causing  death.  III,  924- 

955- 
In  actions  for  injuries  to  employes,  V, 

338.. 
In   railway  crossing  proceedings.    III, 

404- 

Instructions  giving  rules  as  to,  VIII, 
60,  73- 

Of  forfeiture  in  criminal  prosecution  for 
causing  death,  III,  958. 
Of  land  damans. 

Estimating  land  damages  from  time  of, 
IV,  584. 

Of  compensation  by  arbitrators  in  Can- 
ada, IV,  941-949- 

Of  compens.'>*^'^n  under  English  Com- 
pulsory Purcnase  Laws,  IV,  909-920. 

Of  consequential  damages  for  taking 
land,  IV,  683. 

Of  damages  for  land  taken,  IV,  574- 
734.  909-920.  941-949- 

Of  damages  for  land  taken  in  ejectment 
suit  by  owner,  IV,  851. 

Of  land  damages  by  appraisers  or  view- 
ers, IV,  588-591- 

Of   land   damages   by   arbitrators,    IV, 

591-593- 
Of  land  damages  by  commissioners,  IV, 

593-604. 
Of  land  damages  by  jury,  Iv,  604-063. 

Of  taxes. 

Action  by  stockholder  to  recover  back, 

VII,  333- 

Affidavit  of  assessor  as  proof  of  taxpay- 
ers' assent  to  railway  aid,  VI,  575. 

And  calls  on  stock,  form,  requests,  and 
validity  of,  VII,  751,  752. 

For  drainage,  IV,  156. 

For  local  improvements,  VI,  755;  VII, 
450-454.  684-693. 

For  payment  of  death  claim,  VII,  17. 

Injunction  to  restrain  illegal,  VII,  332. 

Meaning  of  the  word  as  applied  to  taxes, 

VIII,  305- 

Of    exempt    property,   enjoining,  VII, 

1005. 
Of  poor  rates  in  England,  VII,   loio- 

1018. 
Of  taxes,  VII,  932-983. 
Of  taxes  in  Canada.  VII,  1019. 
Of  taxes  upon  street  railways,  VII,  444- 

450. 
On  stock  fully  paid  up,  VII.  750. 
On  stock,  right  to  interest  on,  V,  1173. 
On  stock  subscriptions,  VII,  746-756. 
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ASSESSMENT  —  continued. 
Of  taxcN  —  (iiiitiiiutii. 

Upon  abutting  owner  for  improvement 

of  whole  street,  VII,  425. 
See  also  Calls. 

ASSETS. 

Action  by  stockholders  to  restrain  misap- 
propriation of,  by  directors,  VII.  337. 

Administration  of,  in  equity,  V,  352. 

Distribution  of,  in  dissolution  proceedings, 
IV.  137. 

In  hands  of  receiver,  application  of,  VI, 

494- 
Marshalling.  V,  1168. 
Misapplication  of,  as  ground  for  receiver, 

VI,  1 170. 
What  are,  V,  553. 

ASSIGNEE. 

Citizenship  of,  on  question  of  removal  of 

cause,  VII,  31. 
Generally,  rights  and  remedies  of,  I.  480, 

481. 
Jurisdiction   of   suits   by   and   against,   V, 

631. 
Of  bankrupt,  rights  and  powers  of,  I,  583. 
Of  cause  of  action,  right  to  sue,  I,  245. 
Of  contractor,  right  of,  to  claim  lien,  VI, 

284. 
Of  laborers'  liens,  liability  for  failure  to 

take  bond  from  contractor,  VI,  299. 
Of  lease,  liability  to  lessor.  VI,  233. 
Of  lease,  right  of  to  sue  elevated  railway, 

IV.  312. 
Of  railway  contractor,  rights  of,  III.  140. 
Of  stock,   rights  of  prior,  to  transfer  on 

books.  VII.  300. 
Right  of.  to  sue  for  damages  caused  by 

fire.  V.  895. 
Sale  by,  I.  484. 
Suits   against,    when   barred   by   lapse   of 

time.  VI.  317. 

ASSIGNOR. 

When  remedy  of  assignee  is  against,  I, 
481. 

ASSIGNMENT. 

General  treatmer*. 
What  is  assignable,  I,  475. 
Who  may  assign,  and  how,  1,  478. 
Validity,  interpretation,  and  effect,  I,  478. 
Rights  and  remedies  of  the  assignee,  I,  480. 
Equitable  assignment,  I,  481. 

By  purchaser,  does  not  extinguish  right  of 
stoppage  in  transitu.  II,  192. 

Of  breaches  in  pleading.  VI.  991. 

Of  call  on  stock  subscription,  VII,  756. 

Of  claims  for  wages,  V,  8. 

Of  dower  in  railroad  stock,  IV,  155. 

Of  errors,  I,  441. 

Of  exemption  from  taxation,  VII.  901. 

Of  franchise,  V,  1024. 

Of  franchise  of  company  aided,  eflfect  of, 
VI.  626. 

Of  laborer's  lien.  VI.  299. 

Of  lease.  VI.  195.  233. 

Of  patent  rights.  VI.  950. 

Of  right  of  action  against  elevated  rail- 
way, IV.  305. 

Of  shares,  effect  of,  on  stockholders'  lia- 
bility to  creditors,  VII,  320. 


ASSIGNMENT  —  continued. 

Of  stock  by  deed  with  delivery  of  certifi- 
cate, VII,  288. 
Of  warehouse  receipt,  VIII,  162. 
Of  witness*  interest  pending   suit,   VIII, 
201. 

ASSIGNMENT     FOR     BENEFIT     OF 
CREDITORS. 

General  treatment,  I,  482. 

Effect  of,  on  liability  of  stockholders  to 
creditors,  VII.  320. 

Liability  as  to  stock  assigned,  VII,  315. 
ASSISTANCE. 

Writ  of.  in  foreclosure,  VI,  507. 
ASSISTANT  CONDUCTOR. 

Duty  to  inform  conductor  of  acts.  Ill,  63. 
ASSISTANT  ROADMASTER. 

When  fellow-servant  of  men  under  him, 
VII.  757- 
ASSISTANT  SECRETARY. 

Service  of  process  on,  VI.  1090. 
ASSISTANT  SUPERINTENDENT. 

When  fellow-servant  of  conductor,  V,  7^7. 
ASSISTANT  TREASURER. 

Service  of  process  on,  VI.  1090. 
ASSISTANT  YARDMASTER. 

When  master  mechanic  is  fellow-servant 
of,  V,  762. 

ASSOCIATION. 

See  Articles. 
ASSUMPSIT. 
General  treatment,  I,  485.  • 
Against  conductor  for  not  collecting  fares, 

III.  61. 
For  breach  of  construction  contract.  Ill, 

168. 
On  stock  subscriptions.  VII,  757. 

ASSUMPTION. 
Ill  j)(cuefal. 

By  company  that  track  will  not  be  sud- 
denly obstructed,  VII,  512. 

By   expert  of  facts    not   proved,   VIII, 
277- 

By   purchaser  of   railroad   of   debts   of 
selling  company,  VII,  iii. 

In  instructions,  of  facts  not  pleaded  or 
proved,  V,  944,  945. 

In  question  to  witness  of  controverted 
fact,  VIII,  215. 

Of  debts  of  original  companies  on  con- 
solidation, III,  104. 

Of  facts  in  instruction,  I,  337,  391,  407; 
V.  998:  VI,  832:  VII,  S3.  65. 

Of  risk  by  owner    of    private  car,  VI, 
1075- 

Of  risk  by  persons  driving  on   track, 
VII.  429. 

Of  risk  from  defective  cars.  I.  740. 

Of  risk  of  fire  by  adjacent  landowners. 
V..8S7. 

Of  risk,  when  shipper  assumes,  II.  60. 

Of  safety  of  station  premises,  VII.  225. 
In  injuries  to  employes. 

By  employes  that  company  will  perform 
its  duty,  V.  192. 

Of  facts  in  instructions,  V.  304. 

Of  facts  not  proved  or  pleaded,  in  in- 
structions, V,  786. 
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ASSUMPTION  —  continued. 

Ill  iiiJurieH  im  «inplf>yvH  —  cotitinueii. 
Of  position  of  peril,  when  contributory 

negligence,  V,  192-202. 
Of  risk  by  employes,  V,  126-151. 
Of  risk  by  infant  employes,  V,  250. 
Of  risk  of  negligence  of  fellow-servants, 

V,  650. 
Of  risk  of  vice-principal's  negligence,  V, 

673- 
Of  risk,  when  ques.tion  for  the  jury,  V, 

324-337. 
In  personal  inJuricN,  generally. 

By    passenger    that    car    is    improperly 

managed,  VIl,  481. 
Of  facts  as  proven  in  instructions.  III, 

902,  905. 
Of  facts  in  instruction,  VII,  1164. 
Of  increased  risk  by  passengers,  II,  424. 
Of  risk  by  licensees,  VI,  270,  271. 
Of  risk  by  person  killed,  instructions  as 

to.  III,  897. 
Of  risk  by  trespasser,  VII,  1147. 
Of  risk    by    trespasser    on    track,  VII, 

1 1 27. 
That  child  will  leave  track,  II,  751,  762. 
That  person  on  track  will  get  off,  VII. 
1 138,  1 139. 
"  AT." 

Meaning  of,  VIII,  306. 
ATHENS. 

Decisions  particularly  applicable  to,   VI, 
758. 
ATTACHMENT;      GARNISHMENT; 
TRUSTEE  PROCESS. 
General  treatment. 
Jurisdiction,  I,  489. 

The  right  of  action;  who  may  sue,  I,  489. 
Who  may  be  sued,  1,  490. 
What  may  be  reached;  exemptions,  I,  494. 
Procedure,  I,  502. 
Against  purchaser  does  not  bar  right  of 

stoppage  in  transitu,  II,  192. 
Enforcement  of  commissioners'  orders  by, 

VI,  1149- 
In  suits  against  foreign  corporations,  V, 

1020. 
Of  goods  after  stoppage  in  transitu,  II,  190. 
Of  goods  in  hands  of  carrier,  when  a  con- 
version, II,  75. 
Of  goods,  when  excuses  carrie'-  for  non- 
delivery, II,  122-125. 
Staying  proceedings  in.  V,  1154. 
To  enforce  injunction,  IV,  124. 
To  enforce  orders  of  railway  commissions, 
II,  672. 
ATTENDANCE. 
Of  witnesses,  compelling,  VIII,  192,  193. 

ATTORNEY-GENERAL. 
General  treatment,  I,  511. 
Right  of,  to  enjoin  construction  or  opera- 
tion of  street  railway,  VII,  353. 
When  information  mast  be  filed  by,  VI, 
1131- 
ATTORNEYS. 
General  treatment. 
Employment  of  and  relation  with  client,  I, 

512. 
Authority  and  powers,  I,  513. 


ATTORNEYS  — fOH^HKfrf. 

Compensation  and  hen,  I,  515. 

Privileged  communications,  I,  521. 
Address  by,  to  jury,  generally,  VIII,  37- 

42. 
Address  by,  to  jury,  on  assessment  of  land 

damages,  IV,  629. 
Admissions  in  letters  written  by,  V,  486. 
Advice  of,  as  a  defense.  III,  183;  V,  n6i ; 

VI,  371. 

Change    of,    as    ground    for   continuance, 
yill,  10. 

Discretion   of  court  as  to  arguments   of, 
I.  384. 

Employment  of  physicians  by,  VI,  392. 

Improper  remarks  of,   as  ground  for  re- 
versal, I,  384,  388,  403,  416;  VI,  837. 

Power   of   county   comimissioners   to   em- 
ploy, III,  ^^2. 

Reading  law   books   and   statutes  to  the 
jury  by,  effect  of,  I,  319;  VIII,  41. 

Service  of  process  on,  VI,  1096. 

Services  of  directors  as,  compensation  for, 
IV,  60. 

Fees  of. 

Constitutionality    of    statutes    allowing 

fees  to,  I,  92;  VII,  255. 
Construction  of  statute  allowing  "  rea- 
sonable attorney  fees,"  VIII,  324. 
Demand    for,    in   bill    of   particulars,    I, 

364- 
Demand  of,  in  plaintiff's  pleadings,  V, 

899. 
In  actions  against  carriers,  II,  293. 
In   actions   for   injuries  caused  by   fire, 

V,  959. 

In  actions  for  overcharges  in  passengers' 

fares,  VII,  1085. 
In  foreclosure,  VI,  512. 
In  proceedings  to  enforce  laborers'  liens, 

VI,  .301. 

In  stock-killing  cases,  I,  346. 
Liability  of  receiver  for,  VI,  1191. 
Necessary  allegations  as  to,  I,  266. 
Of  mortgage  trustees,  VI,  469. 
Payment  of  claims  for,  by  receiver,  VI, 

1 198. 
Proceedings  by,  to  collect,  removal  of, 

VII,  26. 

When  allowable.  III,  327. 

When  allowed  as  costs,  IV,  733. 

When  allowed  in  receiver's  account,  VI, 
1219. 

See  also  Advice  of  Counsel;  Argu- 
ment. 

AUDITORS. 
Rights,  powers  and  duties  of,  VI,  907. 


applicable  to,  VI, 


AUGUSTA,  GA. 

Decisions  particularly 
758. 

AUTHORITY. 
Of  agents,  I,  42-47,  54-80. 
Of  attorneys,  I,  512-515. 
Of  civil  engineer.  Ill,  144. 
Of  conductor.  III,  59-63. 
Of  mortgage  trustees,  VI,  462-465. 
Of  officers  and  agents,  burden  of  proof  as 
to,  V,  44S. 
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AUTHORITY  —  eimtinued. 

Of  officers  and  agents,  competency  of  evi- 
dence of,  V,  408. 

Of  officers  of  the  land  department,  VI, 
1 107. 

Of  president  of  company,  VI,  1066-1068. 

Of  railway  commissioners,  VI,  1137-1132. 

Of  referee,  VII,  3. 

Of  station  agents,  VII,  186-188. 

To  construct  side-tracks,  VII,  120. 

To  construct  tramways,  VII,  1102. 

To  sell  railroads,  necessity  of,  VII,  106. 
AUXILIARY  COMPANIES. 

General  treatment,  I,  521. 

AVOIDANCE. 

Pleading   matter  in  confession   and,   VI, 
1005. 

AWARD. 
In  general. 

In  railway  intersection  proceedings,  III, 
408,  409. 

Of  arbitrators,  I,  459-464- 

Of  engineer  as  arbitrator,  III,  153. 

See  also  Arbitration  and  Award. 
In  condemnation  proceedings. 

Conclusiveness  of,  IV,  770. 

Enforcement  of,  IV,  759-767- 

Estimating  land  damages  from  time  of 
filing,  IV,  584- 

Of  appraisers  of  land  damages,  IV,  589. 

Of  appraisers,  review  of,  IV,  591. 

Of  arbitrators,  IV,  59i- 

Of  arbitrators,  confirmation  of,  IV,  592. 

Of  arbitrators  in  Canadian  expropriation 
proceedings,  IV,  943-948. 

Of  arbitrators  under  English   Compul- 
sory Purchase  Laws,  IV,  911,  912. 

Of  commissioners,  when  appealafcle,  IV, 
776. 

Of  damages,  generally,  IV,  734-755- 

Of    jury    under    English    Compulsory 
Purchase  Laws,  conclusiveness  of,  IV, 

915- 
Of  land  damages,  interest  on,  IV,  725- 

728. 
Reception  of,  when  a  waiver  of  original 

trespass,  IV,  876. 
When  raises  estoppel,  V,  365. 

AWNINGS. 
Near  track,  injuries  to  employes  by,  V.  63. 

BACKING  CARS  OR  TRAINS. 
Care  in  running.  III,  490. 
Duty  to  place  lookout  on.  III,  529;  VII, 

684,  1136. 
Injuries  caused  by.  III,  634. 
Injuries  to  employes  by,  V,  137. 
Negligence  in,  V,  680. 
BAGGAGE. 
General  treatment,  I,  521. 
Liability  as  carriers  of,  generally,  I,  522. 
IVItat  will  be  deemed  to  be  baggage,  I,  533. 
Commencement  and  termination  of  the  lia- 
bility, I,  541. 
Custody  of  baggage,  I,  554. 
Disclosure  or  concealment  of  value  of  con- 
tents, I.  558. 
The  carrier's  lien  u(>on  baggage.  I,  560. 
Limitation  of  liability,  I,  561. 
Actions  for  loss  of  baggage,  I,  566. 


BAGGAGE  —  continued. 

Cloak  rooms,  parcel  rooms,  I,  575. 

Action  for  loss  of,  when  barred  by  lapse  of 
time,  VI,  316. 

Judicial  notice  of  system  of  checking,  V, 
440- 

Limitation  of  amount  of  liability  for,  VII, 
1046. 

Of  married  woman,  action  for  loss  of,  V, 
1068. 

Right  to  remain  on  premises  to  aid  in  re- 
moval of.  III,  318. 

Rules  as  to  checking,  II,  336. 

What  the  term  includes,  VIII.  306. 

When  subject  to  attachment,  I,  494. 

BAGGAGE  CAR. 
Riding  in,  when  contributory  negligence, 

II,  S09. 5";  in,  819. 

BAGGAGE-MAST  '.RS. 
As  fellow-servanis  of  conductor,  V,  732. 
As  fellow-servants  of  switchman,  V,  766. 
As  fellow-servants  with  other  employes, 

V,  758- 

EfTect  of  delivery  of  baggage  to,  I,  542, 
547- 
BAGGAGE  TRUCKS. 
Liability  to  passenger  struck  by,  II,  419. 

BAILEE. 
Liability  of  carrier  as,  II,  129-149. 
Right  of,  to  sue  for  killing  stock,  I,  245. 

BAILMENT. 
General  treatment,  I,  576. 
Distinguished  from  sales,  VII,  99. 
Of  baggage  by  passenger  after  arrival,  I, 

552. 

BALLASTING. 
Of  side  tracks,  duty  of  company  as  to,  V, 
57- 
BALLOTS. 

At  elections  of  din-      •■    '"■',  53. 

At  elections  on  qu-,     j      ><■  aid  to  railway, 

VI,  587. 

BALTIMORE,  MD. 

Decisions  particularly  applicable  to,  VI, 
758. 

BALTIMORE  &  OHIO  R.  CO. 
General  treatment,  I,  578. 

BALTIMORE  &  POTOMAC  R.  CO. 
General  treatment,  I,  580. 

BANGOR,  ME. 

Decisions  particularly  applicable  to,  VI, 
758. 

BANKRUPTCY. 

General  treatment,  I,  580. 

Conflict  between  receiver  and  assignee  as 
to  possession,  VI,  1181. 

Of  stockholder,  effect  on  rights  of  credit- 
ors, VII,  315. 

BANKS. 
Protection  of  against  overdrafts,  V,  II02. 

BARBED  WIRE  FENCES. 
See  Wire  Fences. 

BARK. 
See  Combustible  Matter. 
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BARRIERS. 

At  street  crossings,  damages  to  abutting 
owners.  III,  458. 

At  street  crossings,  sufficiency  of,  III,  428. 
BARS. 

At   farm    crossings,   liability   for   leaving 
down,  I,  192. 

Necessity  of,  at  farm  crossings,  V,  62^. 

See  also  Gates. 
BASKETS. 

Permitting  in  cars,  VII,  468. 

Placing  on  car  in  violation  of  rule,  when 
contributory  negligence,  VII,  486. 
BASTARDS. 

See  Illegitimate  Child. 
BAYONNE,  N.  J. 

Decisions  particularly  applicable  to,  VI, 
758. 
BEACH. 

See  Shore  Front. 
BEDDING. 

Failure  to  provide  animals  with,  I,  755. 

When  deemed  baggage,  I,  534. 
"BELIEVE"  AND  "SATISFIED." 

Meaning  of  the  words  as  used  in  an  in- 
struction, VIII,  306. 
BELL. 

See  Signals. 

BELL  TOWERS. 
At  street  crossings.  III,  428. 

BENEFICIARIES. 
In  actions  for  causing  death,  competency 

of,  as  witnesses,  VIII,  199. 
Necessity  of  alleging  existence  of,  III,  792, 

793- 
.   Pecuniary  loss  to,  as  measure  of  damages 
for  causing  death,  III,  927-932. 

Proof  of  pecuniary  loss  to.  III,  876,  877. 

Who  are,  their  rights,  etc.,  in  actions  for 
causing  death,  III,  7S5-76i. 

Who    entitled    to    damages    for    causing 
death.  III,  755-763- 
BENEFITS. 

Assessment  for  local  improvements  ac- 
cording to,  VII,  450. 

Company  cannot  retain  and  assert  want  of 
power  to  contract,  VIII,  131,  132. 

Deductions  for,  IV,  338-341.  709-724. 

Deductions  for,  in  suits  by  abutting  own- 
ers for  constructing  steam  railways  in 
streets,  VII,  666. 

Deduction  of,  from  fee  damages,  IV,  332. 

Evidence  of,  in  elevated  railway  cases,  IV, 

317- 
Expectation  of,  when  gives  right  of  action 

for  causing  death.  III,  756. 
Itemizing  in  report  of  commissioners,  IV, 

737- 
Opinions  of  witnesses  as  to,  IV,  325. 
Refusal  to  find  general,  to  property  on 

street,  IV.  348. 
Refusal  to  find  special,  IV,  348. 
To  company,  deduction  of,   in   assessing 

damages  for  street  crossings,  III,  445. 
To    landowner,    consideration    of.    under 

Canadian  expropriation  laws,  IV,  938. 
What  recoverable  from  relief  associations, 

VII,  IS,  16. 


BENEFITS  —  eontinued. 
When  should  be  set  oflf  against  damages. 

IV,  348. 

BERGEN  TUNNEL. 
General  treatment,  I,  585. 

BERTHS. 
Duty  to  furnish,  VII,  131-133. 
Injuries  caused    by    wrongful   expulsion 

from,  VII,  133. 
Loss  of  money  or  goods  from,  VII,  136, 

137,  138. 

BEST  AND  SECONDARY  EVIDENCE. 
Generally,  V,  4S3-4S8. 
In  actions  against  carriers,  II,  282. 
In  stock-killing  cases,  I,  282. 
Presumption  from  failure  to  produce  best, 

V,  442. 

Secondary  evidence  in  actions  on  stock 
subscription,  VII,  768. 

BIAS. 
Of  arbitrators,  setting  aside  award  for,  IV, 

946. 
Of  jurors,  challenge  for,  VIII,  13. 
Of  jury,  when  must  appear  to  set  aside 

verdict,  VI,  852. 
Of  witness,  showing  on  cross-examination. 

Witnesses,  71. 

BIDDERS. 
At  foreclosure  sale,  rights  of,  VI,  501. 
At  judicial  sale,  rights  of,  VI,  106. 
Combinations   among,   setting  aside   sale 
for,  VI,  513. 

BILLHOLDERS. 
Lien  of,  VI,  278. 

BILL  IN  EQUITY. 
Against  trustees  for  damages  by  fire,  V, 

902. 
Dissolving  injunction  for  want  of  equity 

in,  V,  1x58. 
For  injunction,  V,  1137. 
For  injunction,  sufficiency  of,  IV,  864. 
In  stockholders'  suits,  VII,  345. 
In  suit  to  enjoin  unlawful  tax,  VII,  1009. 
Of  discovery,  IV,  77. 
Of  interpleader,  V,  1177. 
Requisites  of,  to  redeem  from  mortgage, 

VL  521. 
Sufficiency  of,  V,  357. 
Sufficiency  of,  on  application  for  receiver, 

VI,  1 174. 
Sufficiency  of,  to  set  aside  mortgage  sale, 

VI.  514. 
To  enforce  lien  of  judgment,  VI,  105. 
To  enjoin   steam   railway  in  street,  VII, 

647. 
To  foreclose  railway  mortgage,  VI,  484. 

485. 
To  quiet  title,  sufficiency  of,  III,  10. 
To  redeem  mortgaged  property.  VI,  521. 
To  set  aside  foreclosure  sale,  VI,  514. 
See  also  Creditors'  Bill. 

BILL  OF  EXCEPTIONS. 
On  apoeal  in  condemnation  proceedings, 

IV.  802. 
Sufficiency  of.  generally.  I.  442. 
When  the  evidence  must  appear  in,  I,  423. 
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BILLS,  NOTES,  AND  CHECKS. 
General  treatment,  I,  586. 

Comvion-law  requisites,  I,  586. 

Validity  and  interpretation,  I,  590. 

Transfers  and  consequent  rights  and  liabil- 
ities, \,  593. 

Actions  on  bills  and  notes,  I,  596. 
Collection  of,  by  express  company,  V,  568. 
Debentures,   how   far   analogous  to,    III, 

959. 
Guaranty  of  payment  of,  V,  1055. 
Loss  of,  or  failure  to  collect,  V,  ',69. 
Power  of  agents  to  issue,  I,  61. 
Taking  check  in  payment,  generally,  VI, 

963- 
Taking  check  in  payment  for  C.   O.   D. 

goods,  II,  115. 
Taking  check  in  payment  for  stock,  Vli 

737. 
Taking  note  in  payment,  VI,  963. 
Taking  note  in  payment  for  stock,  VII, 
281,  738,  780. 
BILLS  OF  EXCHANGE. 

Sec  Bills,  Notes,  and  Checks. 
BILLS  OF  LADING. 
General  treatment,  I,  601. 
General  nature,  interpretation  and  effect,  I, 

601. 
Conditions,  limitations,  exceptions,  etc.,  I, 

625. 
Negi  iiabilily  and  transfer,  I,  643. 
As  evidence,  V,  501. 
Construction  of,  I,  760-783;  II,  156-164. 
Delivery  of  cattle  without  production  of, 

I,  760. 

Delivery  of  goods  without  production  of, 

II,  113. 

Delivery  without  production  of.  when  a 
conversion,  II,  128. 

Exception  of  loss  by  fire  in,  when  not 
binding,  II,  72. 

Extinguishment  of  right  of  stoppage  in 
transitu  by  transfer  of,  II,  192. 

Given  after  shipment  or  loss  cannot  limit 
liability,  II,  168,  259. 

Given  subsequent  to  special  contract,  ef- 
fect of,  II,  157- 

Indorsement  of  notice  limiting  liability  on, 

VI,  337. 

Liability   to   carrier  as  to,   under   Texas 

statute,  II,  44. 
Limitation   of  liability  by  stipulations  or 

conditions  in,  V,  586. 
Limitation  of  liability  for  negligence  in, 

I,  767;  II,  164-184;  V,  585-594- 
Meaning  of  words  "  contents  and  value 

unknown,"  II,  160. 
Not  essential  to  commencement  of  car- 
rier's liability,  II,  43. 
Only  prima  facie  evidence  that  goods  were 

received  in  good  condition,  I,  83. 
Passenger  ticket  distinguished  from,  VII, 

1040. 
Power  of  agents  to  issue,  I,  60. 
Power  to  bind  company  by,  VII,  187. 
Subrogation  of  carrier  to  rights  of  insured 

under  provision  of,  V,  849,  850. 
Use  of.  to  refresh  memory,  VIII,  227. 
When  best  evidence,  V,  454. 
See  also  Shipping  Contracts. 


BILLS  OF  PARTICULARS. 
General  treatment,  I,  650. 
In  action  for  causing  death.  III,  808. 
In  stock-killing  cases,  I,  364. 

BIRDS. 

Liability  of  carrier  of,  V,  577. 
BLACKSMITH. 

When   engineer   is   fellow-servant   of,   V, 
740. 

When  fellow-servant  of  helper,  V,  758. 

BLASTER. 

When  fellow-servant  of  one  hauling  rock, 
V,  758. 
BLASTING. 

General  treatment,  I,  652. 

By  independent  contractor,  liability  for^  V, 
1 1 13. 

Duty  of  company  as  to  safety  of  place  of, 
V.  42. 

Injuries  caused  by,  as  an  element  of  land 
damages,  IV,  600. 

Nonliability     for     negligence     of     fellow- 
servants  during,  V,  654. 

When  foreman   is  fellow-servant  of  crew, 

V,  750. 

BLIND  PERSONS. 
Care  demanded  from,  III,  259. 
Contributory  negligence  of  blind  passen- 
ger. Ill,  821. 
Duty  of  company  toward  blind  children, 

II.  751. 
Efifect  of  partial  blindness  on  duty  to  look 

and  listen.  Ill,  607. 
Traveling    when    blind,    as    contributi^ry 
negligence.  II,  447. 
BLIZZARD. 
Injuries  to  passengers  by  collisions  dur- 
ing, IV,  359. 
BLOCKING. 
Of  frogs,  guard  rails,  and  switches,  duty  of 
company  to  employes  as  to,  V,  54-57. 
BLOWING  WHISTLE. 

See  Signals. 
BLUFFS. 

Duty  of  company  to  fence,  V,  820. 
BOARD. 
Of  injured  employe,  lien  for,  VI,  278. 
Of  injured  employes,  power  to  bind  com- 
pany by  contract  for,  VII,  i88. 
BOARDING-HOUSES. 

When  exempt  from  taxes,  VII,  911. 
BOARD  OF  DIRECTORS. 
See  Directors. 

BOATS. 
Use  of  canals,  by,  I,  733. 

BOILER  MANUFACTURER. 
When  fellow-servant  of  fireman,  V,  758. 

BOILERS. 
Defects  in,  V,  669.  , 

Duty  of  company  to  inspect  and  repair,  V, 

109. 
When  deemed  fixtures,  V,  970. 
See  also  Engines. 

BO\A  FIDE  HOLDER. 
Of  bill  of  lading,  rights  of.  I.  645-650. 
Of  debentures,  rights  of.  III,  960. 
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BONA  FIDE  PURCHASER. 
Generally,  V,  1057;  VII,  103. 
Of  bills  and  notes,  rights  of,  I,  594,  595. 
Of  corporate  bonds,  I,  672-676. 
Of  debentures,  rights  of,  III,  960. 
Of  land,  VIII,  150,  153. 
Of  railroads,  VII,  iio. 
Of  railway  aid  bonds,  rights  of,  VI,  690- 

700. 
Of  stock,  rights  of.  VII,  298-302. 
Of  stolen  coupons,  rights  o{,  III,  338. 

BOND. 
Dissolving  injunction  on  giving,  IV,  865. 
Enforcement  of  judgment  by  action  on, 

IV,  765. 
For  costs.  III,  327. 
For  price  at  foreclosure  sale,  VI,  502. 
Of  agent,  liability  to  principal  on,  I,  49. 
Of  carrier  of  mails,  II,  3. 
Of  conductor,  III,  60. 
Of  county  treasurer,  III,  332. 
Of  father   suing   as   guardian   of  injured 

child,  II,  809. 
Of  railway  contractor,  III,  138. 
Of  receiver,  VI,  1177. 
Of  station  agent,  VII,  189. 
On  appeal,  I,  440. 

On  appeal  from  justices'  court,  VI,  124. 
On  appeal  in  condemnation  proceedings, 

IV,  805-807. 
On  removal  of  cause,  VII,  43. 
On  suing  out  injunction,  V,  1162-1165. 
To  build  fences,  V,  806. 
To    secure   compensation    under    English 

statijtes,  IV,  903. 
To  secure  damages  in  railway  intersection 

proceedings,  III,  407. 
To  secure  payment  of  land  damages,  IV, 

554-556. 
BONDED  GOODS. 
Duty  of  carrier  to  give  notice  of  arrival  of, 

II,  100. 
BONDED  WAREHOUSE. 

In  general,  VIII,  167. 
BONDHOLDERS. 
Accounting  to,  by  mortgage  trustees,  VI, 

465. 
Admitting   as   defendants   in    foreclosure, 

VI.  481. 
Authority  of  trustees  to  litigate  in  behalf 

of,  VI,  463,  464. 
Distribution    of    proceeds    in    foreclosure 

among.  VI.  508-510. 
Effect  of  consolidation  on  rights  of.  III, 

89. 
Liability  of  trustees  to,  for  neglect  of  duty, 

VI,  467. 
Of  corporate  bonds,  rights  of,  I,  663-676. 
Of  railway  aid  bonds,  rights  of,  VI,  690- 

700. 
Relation  between  receiver  and.  VI,  494. 
Relation  of  directors  to,  IV,  77. 
Right  of  mortgage  trustees  to  consult,  VI, 

464. 
Right  to  object  to  lease,  VI.  238. 
Rights  of,  as  purchasers.  VI,  505. 
Rights  of,  as  such.  I.  663-672. 
Rights  of.  in  cases  of  state  aid.  VII.  164. 
Rights  of.  on  rcorpan'zation.  VII.  5V^6. 
Rights  of,  to  oppose  consolidation.  III,  80. 


BONDHOLDERS  —  fo«/»«Mfd. 
Rights  of,  under  the  mortgage,  VI,  438. 
Subt  )gat'  jn   of,   to   securities  or   lien   of 

state,  ^  II,  164.  165. 
When  may  sue  to  foreclose,  VI,  476,  477. 
BONDS. 
General  treatment,  I.  654. 

Poivcr  to  issue,  I.  655. 

Negotiabili'y,  I.  659. 

Validity,  I,  661. 

Rights  of  purchasers  and  holders,  I,  663. 

Actions  on  bonds,  I.  676. 
In  geiioral. 

Issue  of,  for  means  to  construct  bridges, 
I,  689. 

Official,  generally,  VI,  906. 

Official,  of  treasurer,  VI,  911. 

Subrogation  of  sureties,  VII,  723,  724. 

See  also  Indemnity  Bonds. 
Railroad  aid  Imndn. 

In  aid  of  railroaas,  VI,  655-710. 

In  aid  of  railroads,  enforcement  of,  VI, 
380. 

In  aid  of  railroads,  subrogation  of  pur- 
chaser of,  VII,  725. 

Municipal,  actions  to  cancel,  VI,  710- 

714. 
Municipal,  actions  to  enforce,  VI,  705- 

710. 
Municipal,  compelling  issuance  of,  VI, 

662-667. 
Municipal,  effect  of  recitals  in,  VI,  700- 

705. 
Municipal,   form   and   contents  of,  VI, 

670-674. 
Municipal,  how  far  negotiable,  I,  660; 

VI,  688. 

Municipal,  power  to  issue,  VI,  655-661. 
Municipal,  restraining  issuance  of,   VI, 

667-670. 
Municipal  subscriptions  payable  in,  VI, 

559. 
Of  state,  VII,  159-183. 
Right  to  pay  donation  in,  VI,  652. 
Railroad  bonds. 

Assignability  of,  I,  477. 

Conversion  of,  into  stock  and  vice  vc    . 

VII,  281. 

Coupon  bonds,  negotiability  of,  I,  6. 
Deposit  of.  on  reorganization,  VII,  53. 
Description  of,  in  mortgage,  VI,  439; 
Effect  of  consolidation   upon   subscrip- 
tions to.  III.  92. 
Guaranty  of  payment  of.  V,  1056-1058. 
Guaranty  of  payment  of  interest  on,  V, 

1057. 

Measure  of  damages  for  failure  to  issue, 
in.  706. 

Of  land  grant  railroads,  VI,  132. 

Proof  of  amount  and  validity  of,  in  fore- 
closure. VI.  486. 

Provisions  for  payment  of.  in  judgment 
of  foreclosure.  VI,  487. 

Provisions  in  deed  of  trust  as  to  bonds 
secured  thereby.  IV,  28. 

Right  to  sue  upon,  instead  of  foreclosing 
mortgage,  VI,  471. 

Situs  of.  for  taxation,  VII,  887. 

Statement  of  cause  of  action  in  suits  on, 

VI,  990. 
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BO'i'^TtS  —  conUnued. 
HailrcMid  bondH  —  cfltitinued. 
Subsidy  bonds,  VI.  126. 
Taxation  of  interest  due  on,  VII,  69. 

Transactions  in,  by  directors,  IV,  72. 
Wlicn  exempt  from  taxation,  VII,  912. 
When  subject  to  attachment,  I,  494. 
When  subject  to  execution,  V,  544. 
When  subject  to  taxation,  VII,  872-874. 

BONUS. 
Offered  by  company  for  right  to  lay  tracks 

in  street,  VII,  362. 
Payment  of,   on   increase  of  stock,   VII, 

283. 
To  railroad  to  secure  a  station,  VI,  631. 
BOOK  OF  REFERENCE. 
Filing  of.  under  Canadian  statutes,  IV,  929. 
Under     English     Compulsory     Purchase 
Laws,  IV,  900. 
BOOKS. 
Compelling  transfer  of  stock  on,  VII,  293- 

295- 

Entries  in,  as  evidence,  IV   315;  V,  501. 

Inspection  of.  III,  78. 

Of  accounts  as  evidence,  II,  282. 

Of  company,  admissibility  of  in  evidence, 
V,  501. 

Of  company,  necessity  of  recording  trans- 
fer of  stock  in,  VII,  288. 

Of  receivers,  inspection  of,  VI,  1217. 

Of  rules,  admissibility  of  in  evidence,  II, 
538. 

Parol  proof  of  entries  in,  V,  458. 

Production  of,  IV,  80. 

Reference  to,  to  refresh  memory,  VIII, 
226. 

Right  of  stockholders  to  inspect,  VII,  307. 

Standard  works  of  authority  as  evidence, 

V,  514.      • 
Stockbooks  or  ledgers,  VII,  302-304. 
Subscription  books.  Vll,  730. 
When  subjects  of  copyright,  III,  315,  316. 

BOSS. 
Statements  of.  V,  280. 
When  fellow-servant  of  those  under  him, 

V,  7S8. 
Who  is  a,  VIII,  306. 

BOUNDARIES. 

Of  counties,  judicial  notice  of,  V,  436. 

Of  land  patents.  VI,  11 18. 

Of  right  of  way  in  street,  VII,  588. 
BOX  CARS. 

See  Cars. 
BOYCOTTING. 

General  treatment,  I,  680. 

By  railroad  employes  against  connecting 
road.  VI,  19. 

Restraining,  in  equity,  VII,  721. 

See  also  Strikes. 
BRAKEMEN. 

As  experts,  VIII,  291. 

As  fellow-servants  of  conductor,  V,  733- 

73.'?. 
As  fellow-servants  of  engineer,   V,   740- 

742. 
As  fellow-servants  of  firemen,  V,  760. 
As  fellow-servants  of  foreman,  V,  749. 
As  fellow -servants  of  master  mechanics, 

V,  762. 


BRAKEMEN  —  continued. 
As  fellow-servants  of  section  foreman,  V, 

755. 
As    fellow-servants    of   station   agent,    V, 

765. 
As  fellow-servants  of  trackman,  V,  745. 
Authority  to  employ.  III,  59. 
Construction  of  statutes  relative  to,  VII, 

267. 
Contributory  negligence  of  deceased.  III, 

837.   . 
Expulsion  of  passengers  by,  III,  200. 
Getting  off  moving  cars  at  command  of, 

II,  482. 
Liability  of  bridge  contractors  for  death 

of.  I,  725. 
Train  despatchers  not  fellow-servants  of, 

V,  769. 
When  conductor  is  fellow-servant  of,  V, 

733- 
When  deemed  fellow-servants  with  car  in- 
spectors, V,  730.  731. 
When  deemed   fellow-servants  with  other 

employes.  V.  758.  759. 
When  trainbands  are  fellow-servants  of,V, 

770. 
BRAKE-REPAIRERS. 
As  fellow-servants   with   other  employes, 

V,  758. 
BRAKES. 
Admissibility  of  evidence  as  to  defects  in, 

V,  434. 
Alleging  defects  in,  V,  268. 
Assumption  of  risk  as  to  latent  defects  in, 

V,  150. 
Contributory  negligence  as  to  inspection 

of,  when  question  for  jury,  V,  335. 
Contributory  negligence  of  child  playing 

with,  II,  778. 
Defects  in,  when  not  negligence,  VI,  789. 
Duty  of  company  as  to,  with  respect  to 

anim.-i.Is  on  or  near  track,  I,  loi. 
Duty  of  company  to  supply.  Ill,  469, 
Duty  to  employes  as  to  safety  of,  V,  83- 

85. 

Duty  to  put  on,  after  trespasser  is  seen, 
VII,  1141. 

Failure  of  employe  to  inspect,  when  con- 
tributory negligence,  V,  206, 

Insufficient,  V,  670. 

Liability  of  carrier  to  passenger  for  de- 
fects in,  II,  376. 

Negligence  as  to  safety  of,  a  question  for 
jury,  V,  319. 

Notice  of  defects  in,  assumption  of  risk 
after,  V,  i6i. 

On  street  cars,  negligent  use  of,  VII,  464. 

Patents  for  construction  of,  VI,  955. 

BRAKE-WHEEL. 
Employe  riding  on,  V,  216. 
Taking  hold  of,    as    contributory  negli- 
gence, II,  447. 

BRANCH  AND  LATERAL  ROADS. 

General  treatment,  I,  681. 

Constructed  after  mortgage,  power  to 
mortgage,  VI,  425. 

Construction  of,  under  provisions  of  char- 
ter. II,  705. 

Contract  for  running  powers,  when  ex- 
tends to,  VI,  248. 
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BRANCH   AND   LATERAL   ROADS— 
continued. 
Control  over  lateral  roads,  I,  579. 
Extra  charges  on,  under  English  acts,  II, 

6S4- 

Location  of,  in  city  streets,  VII,  604. 

Meaning  of  the  word  "  !-teral,"  VIII,  315. 

Municipal  aid  in  co.ns^<uction  of,  VI,  628. 

Rates  on,  VI,  25. 

Rates  on  main  line  as  affected  by  compe- 
tition on,  VI,  40. 

Rating  of,  for  taxation,  in  England,  VII, 
1016. 

Right  of  street  railway  to  construct,  VII, 
378. 

Taking  land  for,  when  for  a  public  use, 
IV.  458. 

Taxation  of,  VII,  856. 

What  is  a  branch  road,  VIII,  306. 

When  exempt  from  taxes,  VII,  909. 

BREACH. 
Of  conditions  in  deeds,  reinedies  for,  IV, 

18-20. 
Of  contract,  assigning.  VI,  991. 
Of  contract,  evidence  of,  when  admissible, 

VI,  1023.  1024. 
Of  contract  for  railway  construction,  effect 

of.  III,  134.  I4I. 
Of  contract,  generally.  III,  224,  225. 
Of  contract,  measure  of  damages  for.  III, 

702-708. 
Of  contract  to  procure  right  of  way,  VII, 

79- 

Of  contract,  what  constitutes,  and  its  ef- 
fect, III,  224,  225. 

Of  covenants  in  conveyance,  remedy  for, 

IV,  474.  475. 

Of  covenants,  what  constitutes,  III,  347. 

Of  deeds,  remedies  for,  IV,  18. 

Of  deeds,  when  causes  land  to  revert,  IV, 

18. 
Of  injunctions,  V,  1159-1162. 

BREAKABLE  GOODS       ■ 
Proof  of,  as  affecting  carrier's  negligence, 
II,  80. 

BREAKWATERS. 
Right  to  erect,  VII,  88. 

BRIBERY. 
Of  voters,  VI,  601,  651. 
Of  witnesses,  V,  500. 

BRIDGE  BUILDERS. 
When  fellow-servants  of  each  other,  V, 

759. 
When  fellow-servants  of  other  employes, 

V.  7S9- 

When  fellow-servants  of  train  hand,  V,  770. 
When    foreman    is    fellow-servant    of,  V, 

750.  751.    .         ,        .    ,  „  ,     , 

When  superintendent  is  fellow-servant  of, 

V,  756. 

BRIDGES;  VIADUCTS. 
General  treatment,  I,  687. 
Construction,  repairing  and  rebuilding,  I, 

687. 
Actions  for  injuries  at  or  near  bridges,  I, 

703. 
Bridges  over  navigable  waters,  1,  709. 
Toll  bridges;  bridge  companies,  I,  720. 


BRIDGES  — «)i/iHMfrf. 
Brl<lK<>N. 

Allowing  fire  to  spread  from,  V,  880. 
Assumption  of  risk  from  defects  in,  V, 

132,  171,  180. 
At  station  grounds,  liability  for  injuries 

at,  VII,  219. 
Claims  against  government  for  rebuild- 
ing. Ill,  8. 
Compelling  construction  of,  VI,  377. 
Competency  of   evidence   of  dangerous 

character  of,  V,  410. 
Condemnation  of,  IV,  426. 
Conditions  in  municipal  grants  of  right 

of  way  respecting,  VII,  576. 
Construction  of  contract  to  repair.  III, 

241. 
Construction  of  statutes  relative  to,  VII, 

267. 
Contributory  negligence  in  approaching 

at  rapid  rate  of  speed,  V,  212. 
Contributory  negligence  in  crossing  in 

front  of  moving  train,  V,  197. 
Contriibutory  negligence  in  going  under, 

V.  213. 
Contributory     negligence     of     employe 

struck  by,  V,  210. 
Cost  of,  as  an  element  of  land  damages, 

IV,  686. 

Defects  in,  causing  flooding  of  land,  V, 

974.  976. 

Definition  of  the  word,  VIII,  306. 

Destroyed  by  military  authority,  liabil- 
ity for,  VIII,  161. 

Drawbridge,  duty  to  open  and  close,  I, 
715.  716. 

Duty  of  carrier  as  to  construction  and 
repair  of,  II,  371. 

Duty  of  company  respecting,  when 
building  road  in  street  or  highway, 
VII,  620. 

Duty  to  employes  as  to  safety  of,  V,  48- 

53- 
Duty  to  repair,  VII.  407. 
Effect  of  notice  of  defects  in,  V,  158. 
Effect  of  notice  or  knowledge  of  low, 

V,  159. 

Er?ction  and  use  of  toll  bridges,  I,  720- 

725- 

Evidence  of  authority  to  build  draw- 
bridge, III,  358. 

Evidence  of  unsafety  of,  V,  277. 

Injuries  to  animals  on,  I,  133. 

Injuries  to  children  caused  by  defects  in, 

"'736. 
Interstate,  power  of  state  to  charge  for 

inspecting,  VI,  70. 
Interstate,   rights   and   duties   of   roads 

crossing,  VI,  34. 
Interstate,  when  subject  to  commission, 

VI,  9. 

Liability  for  flooding  lands  by,  V,  974. 
Liability  for  negligence  of  fellow-serv- 
ants building  or  repairing,  V,  653. 
Liability  of  city  or  town  as  to  safety  of, 

VII,  694. 

Liability  of  company  using  bridge  be- 
longing to  state,  VII,  457 

Liability  of  lessee  road  for  defects  in, 
VI,  227. 
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BRIDGKS;  VIADUCTS  — continued. 
UriiiM;<*M  —  I  I'll  till  III  U. 
01).structing  navigation,  criiniinal  prose- 

cutii)n  fnr,  III,  .178. 
Offense  of  l)urning,  III,  j6o. 
Ordinances    rccjuiring    construction    of, 

VII.  ()74- 
Over  navigable  waters,  VIII.  169. 
Passengers  coming  in  collision  with,  II, 

507. 
Patents    for   bridge-building   apparatus, 

VI,  954. 

Persons   on,   when  deemed   trespassers, 

VII,  1119. 

Prosecution   for   failure   to   repair.    III, 

366. 
Right  of  street  railway  to  cross,  VII, 

380. 
Taking  land  for,  when  for  a  public  use, 

IV.  457. 

Tearing  up,   when   deemed  a  trespass, 
VII.  1108. 

Walking  on.  when  contributory  negli- 
gence. VII.  1154- 

What  are  suitable.  VIII,  328. 

When  deemed  fixtures,  V.  969. 

When   limitation   begins  to  run   in   ac- 
tions for  obstruction  to,  VI,  312 

When  subject  to  laborer's  lien,  VI,  297. 

When   subject  to   mechanic's   lien,   Vl, 
286. 

When  subject  to  taxation,  VII,  862. 

Widening  a  draw,  I.  7'4. 

Sec  a;-<o  Overhead  Bridces. 
ViaductK. 

Authority  to  construct,  ownership,  etc., 
I.  702.  703. 

Compelling  construction  of.  VI,  377. 

Ordinances    requiring    construction    of, 
VII.  674. 

Over  railways  at  street  crossings,   III, 
411. 

Taking  land  for,  when  for  a  public  use, 
IV.  457- 

BRIEFS. 

On  appeal,  I,  443. 

BROKERS. 

Implied  powers  of  agents  to  sell  or  pur- 
chase, I.  44. 

In  real  estate,  opinions  of,  as  to  value,  IV, 
321. 

Ticket  brokers,  VII.   1090-1091. 

See  also  Ticket  Brokers. 

BROOKLYN.  N.  Y. 
Decisions   particularly  applicable  to,   VI, 
759- 

BRUSH. 
See  Combustible  Matter. 

BUFFALO,  N.  Y. 
Decisions   particularly  applicable  to,  VI, 
759- 

BUFFERS,  BUMPERS,  BUNTERS. 
Duty  of  company  as  to  safety  of.  V,  86. 
Liability  for  failing  to  erect,  Vji,  221. 

BUILDING  M.\TERIAL. 
Measure  of  damages  for  loss  or  injury  of, 
II,  303- 


BUILDINGS. 

Construction  of  statute  making  companies 
liable  for  buildings  or  other  property 
destroyed,  VIII,  306. 

Cost  of  removal  of,  a«  an  element  of  land 
damages,  IV,  687. 

Cost  or  value  of.  as  an  element  of  land 
damages,  IV,  688. 

Erecting,  on  right  of  way,  VII,  81. 

Erection  of,  in  exposed  wlaces,  when  con- 
tributory negligence,  V,  888. 

Erection  of,  on  right  of  way  by  company, 
IV,  438. 

Evidence  of  injuries  to,  on  assessment  of 
land  damages,  IV.  648. 

Injuries  to,  by  blasting,  I.  653. 

Liability  to  trespassers  for  dangerous  con- 
dition of,  IV.  1 147. 

Obstruction  of  view  by.  effect  of,  on  duty 
to  look  and  listen.  III,  608-611. 

On  or  near  track,  injury  to  employe  by, 
IV,  63. 

On  right  of  way,  title  to,  IV,  441. 

Removal  of,  across  railway  track,  power 
to  authorize,  I,  60. 

Removal  of,  in  condemnation  of  land,  IV, 
412. 

Right  to  take,  in  condemnation  proceed- 
ings, IV,  414. 

Spread  of  fire  from,  V,  878-880. 

Wiicn  deemed  fixtures.  V.  969. 

When  exempt  from  taxation.  ^''II.  909. 

When  subject  to  mechanic's  lien.  VI,  286. 

When  subject  to  taxation,  VII,  864. 
BUILT. 

Application  of  the  word  to  a  railroad,  VII, 
306. 

BULKY  ARTICLES. 
Sufficicncv  of  delivery  of,  by  carrier,  II, 
107. 

BULLETIN  BOARDS. 
Construction  of  statutes  relative  to  post- 
ing. VII.  268. 
See  also  Time-tables. 
BURDEN  OF  PROOF. 
In  tn-HM'ul. 

As  to  limitation  of  liability,  VI,  348,  349. 
In  actions  against  elevated  railway  com- 
pany. IV,  314. 
In  actions  by  husband  for  personal  in- 
juries to  wife,  V,  1071. 
In  actions  for  causing  death.  III,  851- 

8SS- 

In  actions  for  damages  for  nuisance,  VI, 
900. 

In  actions  for  failure  to  build  and  main- 
tain fences,  V,  831. 

In  actions  for  taxes.  VII,  994. 

In  actions  for  unlawful  transportation  of 
slaves.  II,  588. 

In  actions  of  trespass.  VTI.  11 12. 

In  actions  on  construction  contracts, 
III.  176. 

In  actions  on  contracts.  Ill,  233. 

In  cases  of  derailment,  IV,  43. 

In  collision  casej.  Ill,  17,  20. 

In  ejectment,  IV,  255. 

In  proceedings  to  dissolve  corporation, 

,  IV,  I3S. 

In  replevin,  VII,  65. 
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BUROF'.N  OF  PROOF  —  conlinued. 
Ill  KOiiOi'iil  — lonliiiiiii/. 
On  Odinpaiv'  tn  show  consent  of  abiit- 

tiiiK  owners,  V'll,  ,VJ.J. 
On  motion  to  remand  cause.  VII,  45. 
To  show  friiiui  or  inade(|uacy  of  consid- 
eration in  release.  VII.   i,?. 
To  show  neKhtfence  in  causing  fires.  V, 

938-94-i- 
Under  the  pleading  generally.  VI,  1034- 

lO^f). 

When  on  company  to  show  consent  to 
lay  track.  VII.  .392. 

In  artioiin  nKuiiiNi  currierN  of  inorc-linii- 

4liN<>. 

As  resi)eots  contracts  limiting  liability. 
II,  171. 

As  res|K'cts  liability  of  final  carrier.  II. 
248. 

In  actions  by  and  against  express  com- 
panies. V.  fioi. 

On    carrier   to   excuse    non<l'clivery,    II. 

\22. 

On  carrier  to  show  delivery,  II,  97- 

On  carrier  to  show  limited  liability  and 
loss  within  it,  II.  177,  178. 

To  contradict  bill  of  ladiiiR.  1.  fjoS. 

To  (lisi)r(>ve  negligence,  when  on  car- 
rier, II,  80. 

To  shctsv  delivery  of  goods  to  carrier, 
11.40. 

To  show  initial  carrier's  liability  be- 
yond its  own  line,  II,  Jig. 

To  show  lf)ss  by  negligence,  I.  6,34. 

To  show  negligent  loss  by  warehouse- 
man. II.  i.U- 

To  show  shipixr's  assent  to  bill  of  lad- 
ing, 11,  61 J 

To  sliow  that  company  is  only  liable  as 
warehouseman,  II,  145. 

When  on  carrier  to  disprove  negligence, 

II.  7:^- 

When   on   plaintiff  to  prove   negligence 

of  carrier,  II,  7,?. 
When   on    pl.iintitT  to   show    negligence 

on  i)art  of  carrier.  II,  179. 
When  on  the  carrier,  II,  267.  j68. 
When  shifted  to  the  carrier,  II,  57. 

In  nf.-lioiiN  IVti-  iii,|iifi4>H  lit  niiimalB, 

As  to  negligence  of  carrier  of  live  stock, 

I.  754- 

On  carrier  to  show  loss  within  limita- 
tion of  liability.  I.  783. 

To  show  contributory  negligence  of 
shipper.  I.  756. 

To  show  negligence  in  stock-killing 
cases.  I,  23,?,  234.  311-319- 

When  on  carrier  of  cattle,  I.  811, 

When  on  shipper  of  cattle.  I.  812. 

In  p.rtioiiH  for  iii,|iiri<>M  to  einpIoyoH. 

As  to  contribntorv  negligence  of  in- 
jured employe.  \  .  284,  285. 

In  actions  for  injuries  caused  by  negli- 
gence of  fellow-scrvanits.  V.  780. 

In  cases  of  injuries  to  employes,  V.  283- 
286. 

To  show  negligence  in  employment  of 
servants,  V.  784. 
8  D.  R.  D.— 61 


BURDEN  OF  PROOF  —  mUinucd. 
Ill  iK-lloiiH  IVtr  Iii,|mi'Ii**«  lo  imMM'tiftt'i-H  or 
IMIKK»K<>' 

As   to  contributory   negligence   of   [kis- 

senger.  II.  447. 
In    actions    by    passengers    for    loss    (jf 

property,  money,  etc..  VII.  138. 
In  actions  for  expulsion  of  passengers, 

IV.  J18. 
In    actions    for   injuries    to    passengers. 

n.  5.SO-5.12- 
In  actions  for  loss  of  baggage.  I.  572. 
On  carrier  to  show  passenger's  kiiowl- 

edgv.-  of  limitation    of    li.ibiliiy,    VII. 

^<^^■ 

'i'o  sliow  due  care  where  plaintiff  was 
rilling  in  dangerous  place,  VII.  307. 

VN'ben  plaiiititT  must  show  negligence 
and  absence  of  contributory  negli- 
gence. VII.  507. 

Ill  UCtiollH  I'ltl'  ill.tlll'i«'N  on   MlriTl. 

As  to  contributory  negligence  of  person 

crossing  tnick.  III.  559. 
In  actions  f(jr  injuries  at  crossing.   III, 

641. 
In  actions  for  injuries  at  stations,  VII. 

In  actions  for  injuries  caused  by  railway 

in  street  or  highway.  VII,  702. 
In  actions  upon  misuse  of  signals.   III. 

Ill  lift  ions  on  NiillHirriplioiiM. 

In   attacking  elections   for   railroad  aid. 

VI.  605. 
In   proceedings  to  compel   issuance  and 

delivery  of  railw.'iy  aid  bonds,  VI,  (M). 
In  suits  by  stockholilers,  VII.  34K. 
In  suits  to  cancel  railway  aid  bonds,  VI. 

714- 
In   suits  to  enforce   railway  aid   bonds, 
VI.  709. 
In  oniHloinnnlion  pi'Of«>(>(liiiKN, 

As  to  damage  to  land  not  taken.  IV. 
641. 

As  to  title  on  assessjnent  of  land  dam- 
ages by  jury.  IV.  624. 

In  condemnation  proceedings.  IV.  537- 

SX)- 

In  proceedings  to  condemn  land  for  ele- 
vated railway.  IV.  291. 

In  trespass  by  landowner  for  wrongful 
interference  with  property,  IV.  878. 

On  motion  to  set  aside  report  of  com- 
missioners in  condemnation  proceed- 
ings, IV,  746. 

To  show  noKliKonco,  Rrnernlly. 

As  to  negligence,  in  Illinois,  III,  43. 

In  actions  for  negligence,  VI.  826.  827. 

Instructions  relating  to,   III,  313. 

On  defendant  to  prove  contributory 
negligence,  VII,  532. 

On  plaintilT  after  his  negligence  has 
been  shown.  III,  306. 

To  prove  or  disprove  contributory  neg- 
ligence, III.  299-306. 

When  cast  on  defendant  by  mere  proof 
of  injury.  VII.  507. 

When  on  plaintiff  to  show  absence  of 
contributory  negligence,  III,  299. 
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BURDEN  OF  PROOF  —  continued. 
To  show  ueKli^eiice,  (generally  —  con. 
When  on  defendant  to  show  contribu- 
tory negligence,  III,  303;  VII,  532. 
When    plaintiff's    evidence    shows    con- 
tributory neghgence,  III,  305. 

BURGLARY. 
Offense  of,  generally.  III,  359- 

BURNING. 
Of  bridges.  III,  360. 

BUSINESS. 
Evidence  of  injury  to,  on  assessment  of 

land  damages,  IV,  647. 
Evidence  of  loss  of.  III,  731. 
Injury  to,  as  an  element  of  land  damages, 

IV,  700. 
In  street,  obstructing  cars  by,  VII,  430. 
Loss  of,  as  the  measure  of  damages,  IV, 

936. 
Measure  of  damages  for  injury  to,    IV, 

917. 
Of  abutting  owner,  showing  decline  of, 

VII,  657. 
Of  carrier,  state  tax  on,  VI,  61-64. 
Of    defendant,    jurisdiction    as    dependent 

upon  place  of,  VI,  no. 
Of  express  compr.nies,  nature  and  conduct 

of,  V,  560,  s6i. 
Place  of,  as  situs  of  property  for  taxation, 

Vll,  88s. 
Place  of,  of  defendant,  when  proper  place 

of  trial,  VIII,  5- 
Place  of,  where  process  may  be  served, 

VI,  1088. 

Power  of  foreign  corporations  to  trans- 
act, V,  1014. 
Right  of  person  in  rival,  to  use  tracks, 

VII,  430. 

BUSINESS  CORPORATION. 
Meaning  of,  as  used  in  the  Bankrupt  Act, 

VIII,  306. 

BY-LAWS. 

General  treatment,  I,  726. 

Of  bridge  company,  I,  724. 

Of  cities,  VI,  756,  757;  VII.  672-684. 

Of  English  carrier,  validity  and  eflect  of, 
VII.  1088. 

Of  relief  associations,  VII,  17. 

Power  to  pass.  III,  319. 
BYSTANDERS. 

Declarations  of,  when  part  of  the  res  gestc, 

V,  473. 

CABLE  RAILWAYS. 
General  treatment,  I,  727. 

Right  to  construct  and  operate,  I,  727. 

Liability  for  injuries  caused  by  negligence, 
I,  729. 
Decisions  applicable  to,  in  common  with 

other  street  railways,  VII,  352-539. 
Do  not  impose  new  servitude  upon  street, 

VII,  417. 
Patents  for  construction  of,  VI,  954. 

CABOOSE. 

Carrying  passenger  in.  II.  309. 

Riding  on  top  of,  contributory  negligence, 
H.  498. 
CALENDAR. 

Preference  of  causes  on,  VIII,  15. 


CALIFORNIA. 
Animals  running  at  large  in,  I,  218. 
Assessment  and  levy  of  railroad  taxes  in, 

VIII,  935. 

Constitutionality    of    statutes    of,    as    to 
municipal  aid  for  railways,  VI,  537. 
.onstituiionality  of  statutes  of,  relative  to 
condemnation  of  land,  IV,  387. 

Constitutionality  of  tax  laws  of,  VIII,  837. 

Deductions  for  benefit'^  under  condemna- 
tion laws  of,  IV,  720. 

Federal  grants  to,  VI,  14.^. 

Grants  by,  to  railroads,  VI,  180. 

License  ta.x  in,  VII,   1021. 

Local  assessment  upon  steam  railways  in, 
for  repairs,  paving,  etc.,  VII,  684. 

Operation  of  statute  of,  giving  right  of  ac- 
tion for  causing  death.  III,  747. 

Plaintiff's  pleadings  need  not  negative 
contributory  negligence  in.  III,  276. 

Powers  of  Central  Pacific  R.  Co.  under 
statutes  of,  II,  605. 

Review  of  town  bonding  proceedings  by 
mandamus  in,  VI,  748. 

Rule  as  to  joint  use  of  tracks  in  streets  in, 
VII,  432. 

State  aid  to  railroads  in,  VII,  166. 

Statute  of,  regulating  liability  to  servant 
for  injuries  caus-id  by  negligence  to  fel- 
low-servants, V,  710. 

Statutes  of,  relative  to  killing  stock,  I,  95. 

Statutory  duty  to  fence  in,  V,  800. 

Taking  land  for  streets  and  laying  out 
roads  in,  VII,  547. 

Taxation  in  aid  of  railways  in,  VI,  716. 

Taxation  of  land  grants  in,  VII,  879. 

When  negligence  of  parent  is  imputable  to 
child  in,  II,  792. 

CALL. 

For  directors'  meetings,  IV,  56. 

For  stockholders'  meeting,  VII,  308. 

Of  election,  in  municipal  aid  proceedings, 

VI,  579-583. 

CALLS. 

By  corporation,  necessity  of,  to  render 
stockholder  liable  to  creditors,  VII,  324. 

Conditions  as  to  amount  of,  and  intervals 
between,  VII,  801. 

Meaning  of  the  word,  ^^TII,  306. 

On  stock  after  transfer  of,  VII,  755,  756. 

On  stock,  injunction  by  stockholders  to 
restrain.  VII,  332. 

On  stock,  proof  of,  in  action  on  subscrip- 
tion. VII,  766 

On  stock,  right  to  interest  on,  V.  1173. 

On  stock  subscriptions,  VII,  746-756. 

See,  also.  Assessments. 

CANADA. 

Action  over  in,  against  railway  company 
by  city  or  town,  VII,  706. 

Compelling  issue  of  railway  aid  bonds  in, 
VIT,  666. 

Conditions  exempting  carrier  from  liabil- 
ity to  person  riding  on  free  pass  in,  VI, 

943. 
Crossing   of   railways   under   statutes   of, 

III,  409,  410. 
Duty  of  traveler  in.  at  crossing,  to  stop, 

look,  and  listen.  III,  562. 
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CANADA  —  coiitinucj. 

Duty  to  keep  lookouts  under  statute  of, 

III'    5^^-  .  r  J        •  ITT 

Effect  of  amalgamation  of  roads  m,  ill, 

99.  .  1   • 

Examination   of  persons   before    trial   in, 

IV,  81. 
Expropriation  of  land  under  statutes  of, 

IV,  924-955- 

Government  railroads  in.  V,  1050-1053. 

Incorporation  under  statutes  of,  V,  1093. 
.    Injuries  to  animals  running  at  large  in,  I, 
227. 

Land  grants  in,  VI,  194. 

Local  assessment  upon  steam  railways  in, 
for  repairs,  paving,  etc..  VII.  691. 

Mechanics'  lien  law  of,  VI.  279. 

No  constitutional  prohibition  against  im- 
pairing obligation  of  contracts  in.  VII, 

247.  ,  . 

Occupation  of  streets  by  steam  roads 
under  legislative  grants  of,  VII,  564. 

Power  to  make  connections  under  stat- 
utes of.  II.  205. 

Protection  of  private  ways  by  statutes  in, 
VI,  1080. 

Railways  declared  works  for  the  general 
advantage  of,  IV,  924. 

Remedies  in,  to  enforce  railway  mort- 
gages, VI,  472.  . 

Rule  as  to  animals  running  at  large  in,  1, 
182. 

Rule  as  to  liabilitv  for  negligence,  I,  768; 

II,  182;  VI.  348. 

Rule  in,   as   to   preliminary  payment   for 

^ck,  VII,  782. 
Statutes    of,    concerning   fires    caused   by 

locomotives,  V,  856. 
Statutes  of.  relative  to  damages  for  injuries 

to  employes.  V.  345. 
Statutes  of,  when  deemed  i(//."<7  I'lVci,  VIII, 

129.  130. 
Statutory  duty  to  fence  in,  V.  803. 
Statutory  regulation  of  grade  crossings  in, 

III.  448- 

Taxation  of  railroads  in,  VII,  1018-1021. 

CANALS. 
General  treatment.  I.  73X 
Condemnation  of  lands  of  company.   IV, 

427. 
Propertv   of.   when    subject   to   execution, 

V.  ■54.i 
When  boats  may  be  mortgaged.  VI.  415. 

CANCELL.\TION. 

Jurisdiction   to   order,    generally,   V,   353, 

354-  ^   ^„ 

Of  corporate  bonds.  I.  080. 
Of  bonds,  suit  to  enforce.  1.  680. 
Of  deeds.  IV.  24. 

Of  mortgages  on  the  record,  VI.  5i9- 
Of    railway    aid    bonds,    actions    for,    VI, 

710-714. 
Of  unpaid  subscriptions,  VII,  52. 

CANYON. 

Condemnation  of  right  of  way  through, 

IV.  42';. 
CAPACITY.  „       ^ 

Of  child  to  exercise  du€  care  as  affected 

by  age,  I,  764-769. 


CAPACITY  —  continued. 

Of  deceased  to  make  money,  proof  of,  on 
question  of  damages.  III,  878. 

Of  foreign  corporation  to  contract,  evi- 
dence of,  11,  286. 

Of  injured  person  to  earn  money,  evidence 
of,  V,  411. 

Of  plaintiff  to  labor,  as  bearing  on  amount 
of  damages.  III,  728. 

Of  plaintiff  to  sue,  avcrnient  of.  III.  792. 

Of  plaintiff  to  sue,  denial  of,  as  a  defense, 
III.  811. 

Of  plaintiff  to  sue.  effect  of  variance  be- 
tween pleading  and  proof,  VI,  1036. 

Of  plaintiff  to  sue.  evidence  of,  under  the 
pleadings,  VI,  1023. 

Of  plaintiff,  when  question  for  jury,  111, 

To  contract.  III,  209.  .... 

To  earn  money,  damages  for  diminished, 

II,  822. 
To  give  a  release,  VII,  7- 

CAPITAL  STOCK. 

See  Stock. 

CAPIT.\TION  TAX. 
On  person  leaving  state,  VI,  59- 

CAPTAIN. 
Of  steamboat,  delivery  of  baggage  to,  1, 

514 
CAR-AXLES. 
Defects  in,  II,  376. 

CAR  CLEANER. 
Not  fellow-servant  with  conductor,  V,  740. 

CAR  COUPLER. 

As  fellow-servant  of  car  inspectors,  V.  731. 
As  fellow-servant  of  conductor.  V.  735- 
As  fellow-servant  of  engineer,  V,  742. 
Patents  for,  VI,  056. 

CAR  COUPLING. 

See  CouruNG. 
CARE. 

In  KO"<'>"«l' 

Degree  of.  as  to  the  erection  of  bridges, 

I.  693-696.         .      ,    . 

Degree  of,  required  in  running  cable- 
cars,  I,  731.      ....  ,.         c 

Degree  of,  required  in  the  operation  ot 
electric  railways,  IV,  266-268. 

Degree  of,  to  be  ..xercised  by  bailee,  I, 

Degree  of    to  be  exercised  in  blasting, 

1:652. 
Demanded    of  person    to   avoid    injury, 

III,  25.5-263.       ^        ^.  .    . 

Failure  to  use,  after  discovery  of  dan- 
ger, VI,  785.       ^ 

Instructions  as  to  degree  of.  I.  .TO3- 

Liability  when  by  exercise  of.  defendant 
could  have  prevented  injury.  III,  270. 

Meaning  of  the  word  as  applied  to  cor- 
porations, VIII,  307. 

Plaintiff  must  use,  as  applied  in  doctrine 
of  comparative  negligence.  III.  37-40- 

Required    in    construction    of    culverts, 

"I-  659.  ,  ,,  „  . 

Required  in  looking  after  fences,  V,  820. 

Required  in  the  construction  of  rail- 
ways, III,  113. 
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CARE  —  continued. 
Ill  ^eiierul  — continued. 

Required  of  company  generally  to  avoid 

injuries,  VI,  77^-779. 
Required  of  coniiKiny  in  carrying  slaves, 

II.  586,  587. 
Required  of  company  to  avoid  flooding 

lands,  V,  973. 
To  be  exercised  by  companies  generally, 

evidence  of,  V,  393. 
Toward  sick  or  infirm  persons,  VI,  780. 
What  constitutes  proper,  MI,  294. 
An  I<>  aiiiiiiuls. 
Degree  of,  as  towards  persons  traveling 

in  charge  of  live  stock,  I,  793. 
Degree    of,    in    building    or    repairing 

fences,  I,  169. 
Degree  of,   required   after  discovery   of 

animal  on  track.  I.  107. 
Degree  of,  required   in  carriage  of  live 

stock,  I,  745. 
Degree    of.    recjuired     of    company    at 

crossings,  I,  194. 
Degree    of,    re(iuired    of    company    to 

avoid  injuries  to  trespassing  animals, 

I,  105. 

Degree  of.  re(iuired  of  company  where 
owner  is  reciuired' to  fence,  I.  117. 

Degree  of,  re(|uired  to  avoid  injury  to 
stock,  generally,  I,  151. 
As  to  (Jiilili-iMi. 

Degree  of.  required  of  children  for  their 
own  protection.  II,  767-772. 

Due  to  children  in  street  where  street- 
cars ran.  II.  758-764. 

Due  to  children  on  street-cars  as  pas- 
sengers,  II,  75-2-755- 

Due  to  children  on  s-trcet-cars  but  not 
as  passengers,  II.  755-/38. 

Due  to  children  trespassing  on  track  or 
grounds.  II,  748-75J. 

Of  child,  when  question  of  fact,  whether 
commensurate  with  age  and  capacity. 

II,  786. 

Required  of  company  generally  as  to 
children,  II,  733. 

To  avoid  injuries  to   children  by  turn- 
tables, II,  744-748. 
As  to  employes. 

Degree  of.  in  selecting  employes,  evi- 
dence of,  V,  410,  411. 

Of  employes,  evidence  of,  V,  400. 

Required  as  to  employes  generally,  V, 
19-21. 

Required  as  to  employes  in  inspecting 
and  repiairing  track  and  machinery,  V, 
104-1 13. 

Reciuired  as  to  employes  in  the  manage- 
ment of  cars  and  trains,  V.  1 13-125. 

Required  as  to  hired  slaves.  V.  22. 

Required  as  to  making  and  enforcing 
rules  for  employes.  V.  29. 

Required  from  engineers.  VI.  779. 

Required  in  providing  employes  with 
safe  brakes.  V.  83. 

Required  in  providing  employes  with 
safe  cars,  V.  90-94. 

Required  in  providinc  emnloyes  with 
safe  counling  anpliafccs,  V.  85-90. 

Re(i"irpd  in  prnvidintr  employes  with 
safe  engines.  V,  95-98. 


CARE  —  continued. 
As  to  employes  —  eontintiea. 

Required  in  providing  employes  with 
safe  machinery,  appliances,  cars,  etc., 
V,  67-83. 

Required  in  providing  employes  with 
safe  track  generally.  V,  43-46. 

Required  in  providing  safe  place  for 
employes  in  which  to  work,  V,  40. 

Required  of  elevated  railways  as  to  em- 
ployes, IV,  368. 

That  employe  must  exercise  to  avoid  in- 
jury, V,  184,  185. 

As  to  fellow-servants. 

Degree  of,  required  of  injured  einploye, 

V.  777. 

Degree  of,  required  of  vice-principal,  V, 

674. 
Fellow-servant  rule  as  affecting  degree 

of,  demanded  of  company,  V,  651. 
Required  in  selecting  servants.  V,  695- 

697. 

As  t<)  fii'es. 

Demanded  of  company  to  remove  com- 
bustibles from  right  of  way,  V,  869- 

873. 
Rctiuired  of  company  as  to  management 

of  engine  to  prevent,  V,  867-869. 
Required    of   company    in    selection    of 

best  appliances,  V,  865. 
Required    of    company    in    selection    of 

spark-arresters.  V.  866. 
Required  of  company  to  avoid,  V,  859- 

861. 
Rei|uired  of  company  to  extinguish,  V", 

873.  874. 
Required  of  persons  living  near  track, 

V,  884. 

As  to  licensees  and  trespassers. 

Degree  of.  required  as  towards  trespass- 
ers, VII.  1 1 29. 

Degree  of,  to  be  exercised  toward 
licensees  on  track,  VI,  274,  275. 

Required  after  discovering  trespasser  on 
track,  VII,  1139-1141. 

Required  of  trespasser  to  avoid  injury, 
VII,  1151. 

To  be  exercised  toward   licensees,   VI, 
268. 
As  to  streets  and  hlKliwa.v^. 

Degree  of,  that  company  mus.t  exercise 
to  avoid  injuries  on  street,  VII,  511, 

512. 

Degree  of.  that  individual  must  exercise 
in  crossing  track.  VII,  513.  524. 

Duty  to  exercise  ordinary.  III.  540-542. 

Mutual  or  reciprocal,  to  be  observed  bv 
company  and  public  at  crossings.  III. 
463.  464,  505,  560. 

Required  in  keeping  crossings  in  repair, 
III,  4.^V4.<i- 

Required  in  manner  of  tnaking  cross- 
ings. III.  440.  441. 

Required  in   streets  and   public   places, 

VI.  770. 

Required  in  the  construction  of  cross- 
ings, generally.  III.  4.39,  440. 

Required  nf  comnany  in  building  road 
in  highway,  VII,  695,  696, 
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CARE  —  continued. 
As  to  streets  and  highways  —  eontinued. 

Required  of  elevated  railways  as  to  per- 
sons in  street,  IV,  365-368. 

Required   of   persons    crossing   electric 
railway  track.  IV,  272. 

To  be  observed  by  company  at  cross- 
ings, III,  460-463. 

To    be    observed    by    person    crossing 
track.  III,  566-569. 

To  be  observed  on  going  on  track,  III, 
538. 

To  be  observed  where  crossing  is  spe- 
cially dangerous.  III,  539. 

To  be  observed  where  view  of  track  is 
obstructed.  III,  603-622. 

With  which  trains  must  be  run  where  no 
flagman  is  stationed,  III,  490. 
At  Stat  ions. 

Degree  of,   required  in  making  station 
grounds  safe,  VII,  2ig. 

Degree  of,   required   in   providing   safe 
platforms,  VII,  217. 

Degree   of.    required    to   avoid    injuries 
about  stations,  \'II,  209,  225. 
In  carrlase  of  inorfhaiicliso. 

Degree  of,  to  be  exercised  by  companjr 
after  transit  of  goods  has  ended,  II, 

83- 
Of  company   as  warehousemen,   nature 

and  extent  of,  II,   131-134. 
Required  of  express  companies  to  avoid 

loss  or  injury.  V,  574,  575. 
Required  of  warehousemen,  VIII,  163. 
To  be  exercised  by  carrier  where  there 

is  a  limitation  of  liability.  II,  178. 
To  be  exercised  to  avoid  delays,  II,  67. 
In  carfiaii'P  of  pusMonKcrs. 

Amount  of,  that  company  must  exercise 

to  avoid  injuries  to  passengers,  VII, 

458-462. 
Degree  of,  demanded  of  carrier  of  pas- 
sengers, II,  355-367. 
Degree  of,  that  passenger  must  exercise 

to  avoid  injury,  VII,  481. 
Degree  of,  to  be  exercised  to  prevent 

loss  of  money  or  property  in  sleeping- 
cars.  VII,  135. 
Degree  of,  toward  passengers  generally, 

II,  340,  349-355. 
Degree   of,   toward    persons    riding   on 

passes,  VI,  041. 
In  the  transportation  of  passengers  on 

freight  trains  or   iiand-cars,    II,   422- 

427.. 
Required  of  elevated  railways  in  carry- 
ing passengers,  IV.  357-365. 
Required     of    passenger    generally    to 

avoid  injury,  II.  442. 
Required  of  passenger  in  gettini?  oflf  car 

in  improper  manner  or  at  dangerous 

place,  II.  460-467. 
Required    of   passenger    in    getting   oflf 

cars  generally,  II,  458-460. 
Required    of   passenger   in    getting    oflf 

moving  car.  II.  467-488. 
Required    of    passenger    in    getting   on 

moving  car,  II,  453-458. 
Required  of  passenger  in  riding  at  open 

window,  II,  506-509. 


CARE  —  continued. 
In  uarriaKe  of  passengers  —  continued. 
Required  of  passenger  in  riding  upon 

car  platform,  II,  501-506. 
Required  of  passenger  to  avoid  injury 
generally  in  getting  on  car,  II,  450- 

453-. 

Required  of  passenger  when  at  or  near 
station,  II,  488-495. 

Required  while  riding  in  baggage  or  ex- 
press car,  II,  509-512. 

To  be  exercised  in  construction  and  re- 
pair of  track,  II,  367-374. 

To  be  exercised  in  equipment  and  man- 
agement of  trains,  II.  380-386. 

To  be  exercised  in  letting  oflf  passengers, 
II,  393-4 1. r 

To  be  exercised  in  safety  of  cars,  en- 
gines and  appliances,  II,  374-380. 

To  be  exercised  in  taking  on  passen- 
gers. II.  386-393. 

To    protect    passengers    against    com- 
pany's servants,  II,  428-431. 

To  protect  passengers  from  other  pas- 
sengers, II,  431-434. 

To  protect  passengers  from  third  per- 
sons, II,  434-436. 

Toward  passengers  before  or  after  leav- 
ing train,  II,  413-422. 

While    riding    in    perilous    position    or 
place,  generally,  II,  495-501. 
In  e.Joctliijf  passciigprs. 

As  to  manner  of  ejecting,  IV,  194. 

As  to  tinn.   and  place  of  ejecting,   IV, 
202-208. 

To  be  exercised  by  ejected,  IV,  212,  213. 

See.    also,     Due    Care;     Reasonable 
Care;  Utmost  Care;  Negligence. 

CAR-HANDLE. 

Failure  to  hold,  in  getting  on  or  off,  VII, 
484. 
CAR  INSPECTOR. 

As  fellow-servant  of  brakemen,  V.  759. 

As  fellow-servant  of  conductor,  V.  735. 

As  fellow-servant  of  engineer,  V,  742. 

Contributory    negligence    of   deceased,   in 
action  for  causing  death,  III.  838. 

When  fellow-servant  of  carpenter,  V,  731. 

When    fellow-servant   of   other   employes, 

V,  730^732. 

When  vice-principal  of  brakeman,  V,  731. 
CAR  LOADER. 
When    engineer   is   fellow-servant 

746. 
When 

752. 
When  train  hand  is  fellow-servant  of,  V, 

770. 

CARLOAD  RATES. 

When  allowable,  VI,  17. 
CARPENTER. 

When  car  inspector  fellow-servant  of,  V, 
731. 

When  engineer  fellow-servant  of,  V,  742. 

When  fellow-servant  of  porter.  V,  763. 

When  fellow-servant  of  switchman.  V.  766. 

When  foreman  fellow-servant  of.  V,  749. 
CAR  REPAIRER. 

As  fellow-servant  of  brakemen,  V.  759. 
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CAR  REPAIRER  — roH/i««frf. 
As  fellow-SLTvant  of  engineer,  V,  742, 
As  fellow-servant  of  foreanan,  V,  751. 
As   fellow-servant   of  other   employes,   V, 

72,2. 
Contributory   negligence   of   deceased,   in 

action  for  causing  death.  III,  838. 
Risks  assumed  by,  V,  179-181. 
CARRIAGE. 
Does  not  mean  "  railroad  car  "  in  United 

States,  \'III,  307. 
CARRIAGE  OF  LIVE  STOCK. 
General  treatment,  I.  736. 

Obligation  to  reeeizr  and  carry,  I,  737. 

Delivery  to  the  earrier,  I,  743. 

Duty  of  earrier  during  transit,  I,  745. 

Delivery  by  the  carrier,  I,  757. 

Shil't^ing  contracts,  I,  760. 

Connecting  lines,  I,  783. 

Transt>ortation    of  diseased   live  stock,    I, 
788. 

Transf'ortation  of  dogs,  I,  790. 

Custodians  traveling  on  cattle-trains;  drov- 
ers' fiasses,  I,  791. 

Procedure  in  actions.  I,  801. 
Animals  for  breeding  purposes,   measure 

of  damages  for  failing  to  carry,  II.  305. 
Authority  to  allow  persons  to  ride  on  cat- 
tle-car, III.  59. 
By  ferry.  V.  840. 
Compromise     of    claims     for    injury    by 

agents,  I,  58. 
Construction  of  shipping  contracts,  I,  760, 

761. 
Duty  to  deliver  under  contract,  VII.  349. 
Limiting  liability  for  injuries  while  being 

loaded,  I,  639. 
Measure  of  damages  for  injuries  to  ani- 
mals carried.  II.  291.  305. 
Variance   between   pleading  and  proof  in 

actions  against  carriers.  VI,  1037. 
See   also    Animals,    Injuries    to;    Live 

Stock. 

CARRIAGE  OF  MAILS. 

General  treatment,  II.  i. 
Duties  and  liabilities  of  carrier,  II,  i. 
Compensation  for  carriage,  II,  4. 
Raihi'ay  mail  agents,  inspectors,  etc.,  II,  8. 

Carriage    of   mailable   matter   by   express 
companies,  V,  561. 

Internal  revenue  tax  on  receipts  for  carry- 
ing mails.  VII.  72. 

Mail    agents    and    postal     clerks,    when 
deemed  passengers,  11.  326. 

Offense  of  obstructing  the  mails.  Ill,  383. 

On  land  grant  railroads.  VI,  130. 

Power  to  mortgage  clai.nis  for.  VI    417. 

See  also  Mail. 

CARRIAGE  OF  MERCHANDISE. 
General  treatment,  II.  10. 
General  nature  of  company's  liability,   II, 

13- 
Duty  of  company  to  receive  and  carry,  II, 

27. 
Delivery  to  company.  II.  38. 
Liability  for  loss  or  injury.  II.  42. 
Delivery  by  company.  II.  90. 
Liability  of  company  as  rvarehouscman,  11, 

129. 
Company's  lien  for  charges.  II,  T49. 


CARRIAGE  OF  MERCHANDISE  — cw. 
Hhipping  contracts  —  rules,  notices,  etc.,  II, 

156. 
Stoppage  tn  transitu,  II,  186. 
English  acts,  II,  193. 
Connecting  lines,  II,  200. 
Procedure,  II,  263. 
lu  geiiorul. 
As  to  bills  of  lading,  I,  601-650. 
As  to  carrying  the  mails,  II,  1-9. 
Attachm'Cnt     against     carrier     holding 

goods  after  transit  ended,  I,  493,  495. 
Control    of   the    subject    by     Interstate 

Commerce  Commission,   VI,  5-7,  66- 

71. 

Leases  of  cars,  I,  735. 

Long  and  short  hauls,  VI,  36-45. 

Obstruction  of  sidewalks  with  merchan- 
dise, V,  561. 

Pleading  and  proof  in  actions  against 
carrier,  VI,  1026,  1035. 

Power  of  carrier  to  mortgage  rolling 
stock,  VI,  426-433. 

Proximate  and  remote  cause  as  aflfecting 
liability  of  carrier,  VI,  793,  798,  802, 
810. 

Questions  of  fact  in  actions  against  car- 
rier, VIII.  47. 

Rights  and  liabilities  of  the  carrier  gen- 
erally. V,  569-574- 

Statement  of  cause  of  action  against  car- 
rier. VI,  990. 

Statutes  as  to  when  regulations  of  com- 
merce, III,  33.  34.  35. 

Subrogation  of  carrier  to  owner's  rights 
against  insurer.  V,  849. 

Variances  in  actions  against  carrier,  VI, 
1036. 

What  carriers  are  subject  to  Interstate 
Commerce  Commission,  VI,  7-10. 

When  baggage  goes  as  freight,  I,  526. 

When  merchandise  may  be  carried  as 
baggage.  I.  536-538. 

When    trover   will     lie    against  carrier, 
VIII.  107. 
Charecs,  rato!),  and  toIlH. 

Charges  for  special  services,  II,  640- 
643. 

Claims  against  United  States  for,  Hi,  8. 

Collection  of  tolls  by  distress.  IV,  141. 

Costs  in  actions  for  overcharges.  III, 
329. 

Excessive  charges  and  overcharges,  II, 
624-639. 

Filing  and  publishing  freight  schedules, 
VI.  45-48. 

Just  and  reasonable  charges,  II,  622- 
624;  VI.  11-19. 

Legislative  regulation  of  charges,  II, 
612-622. 

Lien  for  charges.  II.  643.  644. 

Local  and  through  rates.  II.  639,  640; 
VI.  23-25. 

Penalties  for  overcharges,  VI.  967. 

Power  of  carrier  to  mortgage  tolls  and 
income.  VI,  416-418. 

Rates  and  charges  under  English  Rail- 
way and  Canal  Traffic  acts,  II,  649- 
672. 
Contracts  to  rai-ry. 

Averment  of  contract,  VI,  990. 
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CARRIAGE  OF  MERCHANDISE  — co«. 
Cuutracts  to  carr.v  —  (oiitiiitic'u. 

Construction  of  shipping  contracts.  III, 

241. 

Contracts  for  weighing  grain.  III,  24p. 

Contracts  with  agents  respecting,  I,  57, 
S8. 

Implied  power  of  company  s  agent  to 
receive  goods,  I,  44. 

Power  of  agents  to  ship  goods,  I,  43. 

Power  of  station  agent  to  contract  for 
transportation,  to  furnish  cars,  etc., 
yil,  186-188. 

Right  of  husband  to  act  as  wife's  agent 
in  shipping,  V,  1066. 

Validity  of  contracts  to  carry  on  Sun- 
day. VII,  818. 
Delay.  iiOary  or  loss. 

Actions  against  carriers  for  loss  or  dam- 
ages. V,  598-604. 

Burden  of  proof  to  show  loss.  V.  449. 

Carriers,  when  liable  as  warehousemen, 

1. 55'-. ;-.  VI.  584.58s. 

Damages  for  delay  in  carrying.  III,  704. 
Damages    for    loss    or    destruction    of 

goods.  III,  704. 
Lial)ility    as    trustees    in    possession    of 

road   for  loss   of   goods   carried,   VI, 

466. 
Liability  as  warehouseman,  VIII,   162- 

167. 
Liability  for  injuries  caused  by  carrying 

explosives,  V.  559. 
Liability  for  loss  or  injury  to  goods,  V, 

574-577. 
Liability  of  lessee  company  for  loss  of 

goods.  VI.  227. 
Liability  of  lessor  company  for  goods 

lost,  VI,  221. 
Limitation  of  liability  for  loss  by  fire, 

I   631-635 
Penalties     for     delay     in     transporting 

goods,  VI,  966. 
Promise  of  agent  to  pay  for  lost  goods, 

I,  58. 
Recovery  of  profits  lost  and  expenses 

incurred    bv    non-delivery    of    goods, 

HI,  675. 
Strikes  as  excuses  for  delay,  VI,  718- 

720. 
Whether  consignor  or  consignee  should 

sue  for  loss  of  goods,  VI,  925. 

DilToreiit  cai'i'lors. 

By  canal,  I,  7i2.  734.  7.35. 

By  connecting  lines,  I.  526-533.  783-788; 

III.  65-72;  V.  595-598. 

By  express,  V.  569-598. 
By  ferry,  V,  840. 

lilmttatioiis  of  actions  <»r  liability. 

Limitation  of  liability,  generally,  I,  625- 

64.3:  V,  585-594- 

Limitations   of   actions   against   carrier, 

VI,  3",  314.  315. 
Limitations  of  liability.  VI.  33i-3SP. 
Power  to  limit  common  law  liability.VI, 

331-341. 
Presumptions  and   burden   of  proof   in 
cases  of  limitation  of  liability.  VI,  348- 
350. 


CARRIAGE  OF  MERCHANDISE  — con. 
Limitations  of  actions  or  liability  — < on. 

Stipulations  against  liability   for  negli- 
gence, VL  341-348. 
ReucivinK,  earryiuf;,  tU'livcrinfc. 

Care  required  from  the  carrier,  gener- 
ally. VI,  772-782. 

Carriers  of  goods  and  carriers  of  pas- 
sengers distinguished.  II,  309. 

Classification  of  freights.  VI.  25-30. 

Compelling  by  mandamus.  VI,  378. 

Delivery  by  carrier,  generally,  V,  577- 
584. 

Delivery  to  carrier,  when  completes  con- 
tract of  sale,  VII,  100. 

Duty  to  deliver  grain  at  elevator,  IV, 
372. 

Facilities  for  interchange  of  traffic,  VI, 
33-36. 

Goods  of  wife  shipped  by  husband  as 
her  agent,  V,  1066. 

Mandamus  to  compel  company  to  trans- 
port liquor,  VI,  74. 

On  land  grant  railroads.  VI,   129. 

On  Sunday,  VII.  818. 

Penalty  for  refusal  to  receive  goods  for 
carriage.  VI.  967. 

Seizure  of  liquors  in  possession  of  car- 
rier, VI,  75. 

Unjust  discrimination  by  carrier  under 
Interstate  Commerce  Act.  VI,   19-31. 

What  amounts  to  negligence  on  part  of 
carrier,  VI,  782-792. 

What  constitutes  discrimination  by  car- 
rier and  remedies  therefor,  IV,  83-128. 

What  is  a  preference  or  advantage  under 
Interstate  Commerce  .Act,  VI.  31-33. 

CARRIAGE  OF  PASSENGERS. 
General  treatment.  II.  305. 
General  princif'les.  II,  308. 
Duties  and  liabilities  of  carrier;  negligence, 

n,  343- 
Passenger's  contributory  negligence,  II,  440. 
Connecting  carriers.  11.  512. 
English  Acts.  II,  518. 
Leases,  running  powers,  etc.,  II,  520. 
Procedure,  II,  521. 
In  eonrral.' 

Authority  of  conductor  and  liability  of 

company  for  his  acts.  III,  59-63. 
Carrying  goods  on  passenger  trains,  II, 

15. 
Custodian  traveling  on  cattle-trains,   I, 

791-801. 
Enforcement    of    quarantine    laws,    VI, 

1 125,  1 126. 
Instruct-ons  as  to  duty  of  carrier,  I,  393. 
Liability   as   respects   baggage,    I,   522- 

574. 

License  to  sell  lunch  on  trains,  VI,  264. 

Limitations  of  actions  against  carrier, 
VI.  316. 

Obstructing  access  to  refreshment- 
rooms.  VII.  5. 

On  Sunday,  VII,  820. 

Penalty  for  failure  to  give  notice  of  ac- 
cident.  VI.  967. 

Penalty  for  failure  to  stop  on  signal,  VI, 
967. 
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CARRIAGE  OF  PASSENGERS  — cw. 
Ill  K'viieral  —  continitfiL 

Powers  of  railway  commissioners  over 
passenger  traffic,  VI,  1139. 

Proximate  ad  remote  cause,  as  affect- 
ing liability  of  carrier,  VI,  793-799, 
802,  810. 

Rale  of  speed  in  cities,  VII,  676-681. 

Review  of  instructions  as  to  duty  of  car- 
rier. I,  393,  405. 

Running  according  to  time-tables,  VII, 
1 093- '097- 

Sales  of  liquor  to  travelers  under  Eng- 
lish Act,  VI.  72. 

Statutes  as  to,  when  regulations  of  com- 
merce, III,  33,  34. 
Ari-OKj,  uNNiiiilt,  «'if.,  (>r pasNoiiffcr. 

Arresting,  detaining  and  searching  pas- 
sengers, I.  y^. 

Arrest  of  passenger  at  instance  of  car- 
rier, I.  465. 

Assaults  by  one  passenger  upon  another, 
I.  470. 

Liability  for  assaults  upon  passengers, 

I.  466-471. 

Liability  for  assaults  upon  passengers 
by  servants.   I.  74. 

Liability  for  false  imprisonment  of  pas- 
sengers. V,  605.  606.  607.  609,  610. 

Liability  for  tortious  acts  by  servants  of 
co.npany,  I.  73-76. 

Liability  of  company  to  suit  for  mali- 
cious prosecution,  VI.  367-373. 

Liability  of  company  when  passenger  is 
robbed,  I,  558. 
Children. 

Duties  and  liabilities  with  respect  to 
children  on  train,  II.  738-741. 

Injuries    to    children    getting    oiif  train, 

II.  739.  753- 

Injuries  to  children  getting  on  train.  II, 
739.  753- 

Injuries  to  children  on   street-cars,    II, 
752-764- 
Contributory  nogI<j>:(>nce  of  passcni^pr. 

Action  for  death  of  passenger,  contrib- 
utory negligence  as  a  defense,  III, 
818-822. 

Contributory  negligence  of  injured  pas- 
senger, IV,  269. 

Doctrine  of  comparative  negligence  i.i 
actions  for  injuries  to  passengers.  III, 

^41- 

Effect  of  non-compliance  with  rules  by 
passenger.  I.  525. 

Evidence  as  to  boarding  and  leaving 
trains  while  in  motion.  V.  399. 

Riding  in  dangerous  place,  when  bars 
action  for  injury,  III.  266. 

Violation  of  rules  of  carrier,  when  de- 
feats action  on  insurance  policy,  I,  17. 
E^cctinK  paNRenKorH. 

Damages  recoverable  for  wrongful  ex- 
pulsion. IV.  223-244. 

Remedies  for  wrongful  expulsion  from 
train.  IV.  208-244. 

Time,   manner,   and   place   of  expulsion 
from  train.  IV,  194-208. 
Faref*  and  tickpts. 

Criminal  liability  for  failure  to  keep 
ticket-office  open,  III,  366. 


CARRIAGE  OF  PASSENGERS  -  com. 
Fai-es  and  tickets  —  loiiltnucit. 

Criminal  liability  for  traveling  without 
paying  fare,  III,  385. 

Excessive  fares,  overcharges,  VII,  1083- 
1085. 

Fares  and  tickets  as  affected  by  Inter- 
state Commerce  Act,  VI,  30,  31. 

Filing  and  publishing  passenger  sched- 
ules, VI,  48. 

Lien  upon  baggage  for  fare,  I,  560,  561. 

Mileage,  excursion,  and  commutation 
tickets,  VI,  57,  58. 

On  passes,  VI,  9397946. 

Penalty    for    exacting    excessive    fares, 

VI,  967. 

Purchase  of  tickets  and  jxiyment  of 
fares,  VII,  1039-1090. 

Stop-over  privileges,  VII,  1053-1058. 

Unlawful  discrimination  in  sale  of  tick- 
ets, IV,  103. 

Unlawful  sale  of  tickets.  III,  386. 

See  also  Tickets  and  Fares. 
IiVini'ioN  to  paH8«;iiK<?fN,  j$enerall,v. 

Ev'idence  of  increased  precaution  after 
accident,  V.  425-428. 

Evidence  of  negligence  in  starting  train, 

V,  413. 

Excessive  damages  in  actions  for  per- 
sonal injuries.  VI,  850-871. 

Improper  starting  of  train,  I,  yy. 

Inadequate  damages  in  actions  for  per- 
.sonal  injuries,  VI,  871,  872. 

Injuries  to  drovers  on  cattle-itrains,  I, 
792-801. 

Injuries  to  passengers  at  bridges.  I.  706. 

Injuries  to  passengers  by  collision.  Ill, 
12-21. 

Injuries  to  passengers  by  derailment  of 
cars.  IV,  .39-47. 

Injuries  to  passengers  by  reason  of  de- 
fects in  culverts,  III,  663. 

Injuries  to  passengers  carried  on  Sun- 
day. VII,  819-821. 

Injuries  to  passengers  causing  death 
ill.  742-961. 

Injuries  to  passengers  on  cable-railways, 

I.  729-731. 

Injuries  to  passengers  on  electric  oars, 
IV,  268-270. 

Injuries  to  passengers  on  elevated  rail- 
ways, IV.  357-.?65. 

Injuries  to  passengers  on  sleepers,  VII, 

I.33-I35- 
Liabi'i''y   for  injury  to  passenger.   VII, 

1103. 
Liability    for    injuries   to    passenger   by 

strikers.  VI 1.  720. 
Liability  for  injury  to  passenger  at  sta- 
tion, Vll,  208-224. 
Right  of  husband  to  sue  for  injuries  to 

wife,  V,  1069-1071. 
Suit  by  married  woman  for  injuries  to 

her  person,  V,  1072.  1073,  1074. 
What  amounts  to  negligence  on  part  of 

carrier,  VI.  782-792. 
liicpnsoes  and  trospassors. 

Duty  of  carrier  towards  trespas.sers  on 

train.  VII.  1148-1151. 
Duty  to  trespasser  not  same  as  duty  to 

passenger,  VII,   1128,   1149. 
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CARRIAGE  OF  PASSENGERS  — con. 
IjiceiiMecci  aiiil  ti'OMpaet.'ioi-ri  —  tnutmueU. 
Duty  towards  friends  and  relatives  see- 
ing passenger  oiif,  VII,  214. 
Persons  on  trains,  not  passengers  nor 
employes,    VI,    271;    VII,    1121-1124, 
1148-1151,  1159. 

PossciiKcrN  on  Nleupiii|;-car8. 

Duties  and  liabilities  of  sleeping-car 
companies  to    passengers,    VII,    130- 

133. 

Duty  of  sleeping-car  company  as  re- 
spects, VII,  130,  131. 

Liability  of  carrier  for  loss  of  passen- 
gers'  property  or  money,   VII,    135- 

139- 

Liability  of  railroad  company  as  to  pas- 
sengers in  sleepers,  VII,  139,  140. 

Liability  of  sleeping-car  company  as 
carrier,  VII,  130. 

RccoiviiiK  aud  t-arryiiiiif,  generally. 

Arrangements  by  agents  relative  to,  I, 

56. 
By  connecting  lines.  III,  66-72. 
By  ferry,  V,  841. 
Care    required    from    carrier,    generally, 

VI,  772-782. 

Carriage  of  mail  agents,  inspectors,  etc., 
II,  8. 

Carriage  of  slaves,  injuries  to,  and  un- 
lawful transportation  of.  III,  586-589. 

Compelling  by  mandamus,  VI,  378. 

Contracts  as  to,  by  agents,  I,  56. 

Criminal  liability  for  failure  to  stop  at 
stations.  III,  367. 

Ill  private  cars,  assumption  of  risks,  VI, 

1075- 

On  construction-train,  III,  59. 

On  land-grant  railroads.  VI,  131. 

Permission  of  agent  to  ride  on  train  or 
engine,  I,  59. 

Power  of  agents  to  make  contracts  rela- 
tive to,  I.  56. 

Sec  also  Ejection  of  Passengers; 
Passengers;  Rapid  Transit  Acts. 

CARRIAGE  OF  SLAVES. 
General  treatment,  II,  586. 
See  also  Colored  Persons;  Slaves. 

CARRIERS. 

Discrimination  as  between.  III,  115-117. 

Duty  to  receive  and  carry,  II,  27-34. 

Of  merchandise,  liability  of  receivers  as, 
VI,  1 190. 

When  company  liable  as,  for  wrong  de- 
livery, II.  120. 

See  also  Baggage;  Cahle  Railways; 
Canals;  Carriage  of  Live  Stock; 
Carriage  of  Mails:  Carriage  of 
Merchandise;  Carriage  of  Passen- 
gers; Carriage  of  Slaves:  Connect- 
ing Lines;  Electric  Railways; 
Elevated  Railways:  Express  Com- 
panies; Ferries;  Parallel  and  Com- 
peting Lines;  Street  Railways; 
Tramways;  Underground  Railway.s. 

CARRIERS'  ACTS. 
II  Geo.  IV  and  i  Wm.  IV,  c.  68,  decisions 
under,  II,  i93-i95.  5i8. 


CARS. 
lu  ({cneral. 

Agreement  to  furnish,  power  of  station 
agent  to  bind  company  by,  VII,  187. 

Charges  for  use  of,  II,  670. 

Charging  income  with  rent  and  repairs 
of,  VI,  496. 

Climbing  over,  when  contributory  neg- 
ligence,  III,  265. 

Contracts  made  by  station  agents  for  re- 
pairs of,  VII,  188. 

Contracts  to  keep  in  repair,  time  to  sue 
on,  VI,  316. 

Contributory  negligence  in  getting  off, 
VII,  1159. 

Definition  of  word,  VIII,  307. 

Destroyed  by  mob,  liability  of  county 
for,  III,  331. 

Discrimination  in  furnishing,  IV,  114. 

Duty  of  carrier  using  road  under  work- 
ing agreement  to  provide,  VI,  251. 

Duty  to  furnish  safe  and  suitable,  VI, 
20. 

Injuries  to,  by  cattle,  V,  1166. 

Interpretation  and  effect  of  leases  of,  I, 

735. 

Liability  for  defects  in,  VII,  466. 

Liability  for  explosion  of  nitro-glycer- 
ine  in,  V,  559. 

Liability  for  rent  of  hired  cars,  VI,  244. 

Liability  to  persons  engaged  in  unload- 
ing, VI,  268. 

Mortgages  of,  VI.  426-433. 

Ordinances  forbidding  obstruction  of 
streets  by,  VII,  674. 

Ordinances  requiring  numibering  and 
licensing  of,  VII,  442. 

Patents  for  construction  of,  VI,  955- 
957-  959.  960.  961. 

Power  of  commission  over,  VI,  5. 

Power  to  compel  use  of  a  certain  kind, 

VI.  6. 
Private,  VI,  1075. 

Right  to  run  over  government  railroad, 

V,  1049,  1050. 
Riulit  to  stop,  while  paving  or  repairing, 

VII,  40S.  408. 

Running  burning,  on  side  track,  V,  868. 
Shooting  or  throwing  missiles  at.   III, 

.385. 

Stipulation  in  bill  of  ladnig  as  to  accept- 
ance of,  by  shipper,  I,  641. 

Storage  of.  on  right  of  way.  VII.  82. 

Title  to  property  found  in.  Ill,  63. 

Undue  preference  in  furnishing.  VI,  31. 

Use  of  defective,  when  negligence,  VI, 
784. 

Using  street  for  storing  or  switching, 
VII.  42s. 

When  deemed  fixtures.  V,  970. 

When  subject  to  execution,  V,  544. 

When    subject    to    mechanics'    lien,  V, 
287. 
As  fo  earriaffe  of  live  stock. 

Duty  of  shipper  to  load.  I.  744. 

Duty  to  furnish,  I.  737-741. 

Effect  of  overloading,  I,  745. 

Liability  for  furnishing  infected  car,   I, 

.740- , 
Liability  for  loss  caused  by  defects  in,  I, 

739-741- 
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CARS  —  continued. 
As  to  c'uri'iuKC!  <»f  Ilvo  stock  —  eontinued. 
Of   another  company,   liability   for  de- 
fects in,  I,  740. 
Remedy  for  failure  to  furnish,  I,  792. 
As  to  c-ari'luK'e  of  nicrchaudlsc. 

Agreement  to  furnish,  at  specified  time, 

II,  34. 

Changing,  when  forfeits  benefit  of  lim- 
ited liability,  II,  253. 

Chartered,  liability  for  goods  lost  from, 
II,  60. 

Damages  resulting  from  use  of  defec- 
tive, II,  58. 

Defects  in,  liability  of  second  carrier  for, 
II,  242. 

Duty  of  carrier  to  provide,  I,  34-37- 

Duty  of  connecting  carriers  to  transfer, 
II.  22i. 

Duty  of  sliii>i)er  to  clean  and  repair,  VI, 
20. 

Duty  to  carry,  as  freight,  I,  28. 

Failure  to  furnish,  excuses  offer  of  goods 
for  shipment,  II,  37. 

Liability  tor  goods  lost  from,  while  un- 
loading, II,  S3. 

Liability  of  loss  by  fire  by  shipping  in 
open,  II.  74. 

Not  bound  to  furnish  for  unmined  coal, 
II,  36. 

Of  another  company,  liability  of  com- 
pany hauling.  II,  16,  24. 

Of  connecting  carrier,  return  of,  II.  51. 

Private,  liability  of  carrier  hauling,   II, 

25- 

Sealed,  delivery  of  goods  in.  II,  107. 

As  to  carriage  of  passengers. 

Construction  of  statutes  relative  to  heat- 
ing of,  VII,  268. 

Contributory  negligence  in  getting  off, 
II,  458-488. 

Defects  in  doors  of,  II,  377. 

Defects  in,  liability  of  earner  for,  II, 
375. 

Duty  of  carrier  "f  passenger  as  to  safety 
of.  II.  37'1  -380. 

Exclusion  of  colored  persons  from,  III, 
28,  29. 

For  ladies,  expulsion  from,  II,  333,  334, 

For  ladies,  removal  of  disorderly  per- 
sons from,  II,  434. 

Getting  off  moving,  contributory  negli- 
gence, II,  467-488. 

Injury  to  passenger  standing  in  un- 
crowded.  IV.  359. 

Leaving  parcels   on,  by   passengers,    I, 

557- 

Liability  for  injury  to  passenger  in 
boarding  or  alighting  from,  IV,  268. 

Obstruction  of  access  to  train  from  sta- 
tion by.  II,  420. 

Ordinance  prohibiting  smoking  in.  VII, 
442. 

Passing  from  one  to  another.  III,  820. 

As  to  children. 

Duty  to  guard,  to  prevent  injuries,  II, 

736.  752. 
Duty  to  stop,  II,  761. 
Jumping  from  moving,  II,  789. 


CARS  —  continued. 
As  to  ciiildreii  —  contimied. 

Of  street-railways,  injuries  while  getting 
on  or  off,  II,  753. 

Ordinances  prohibiting  boys  from  rid- 
ing on,  VII,  674. 
As  to  third  itersoiis. 

At  crossings,  passing  under  or  between, 
when  contributory  negligence.  Ill, 
622-624. 

Averments  as  to  leaving  or  operating,  at 
crossings.  III,  640. 

Contributory  negligence  in  going  under, 
VII.  231. 

Contributory  negligence  in  passing  be- 
tween. VII,  231. 

Injuries  while  loading  and  unloading, 
VII.  211. 

Obstruction  of  highway  by,  when  negli- 
gence, VII,  711. 

Parsing  in  front  of  or  behind,  when 
contributory  negligence.  III.  625-638. 

Riding  on  wrong,  as  contributory  negli- 
gence. VII,   1159. 
As  to  employes. 

Alleging  company's  knowledge  of  de- 
fective condition  of,  V,  271. 

Alleging  negligence  in  furnishing  de- 
fective. V,   267-269. 

Assumption  of  risk  of  improper  loading 
of.  V.  147. 

Contributory  negligence  as  to  inspec- 
tion of,  when  question  for  jury.  V,  336. 

Contributory  negligence  in  coupling 
and  uncoupling.  V.  222-233. 

Contributory  negligence  in  coupling  im- 
properly loaded.  V.  224. 

Contributory  negligence  in  going  be- 
tween, to  couple.  V.  225.  226. 

Contributory  negligence  in  going  on  or 
under,  V,  214. 

Contributory  negligence  in  loading  and 
unloading,  V.  219. 

Contributory  negligence  of  employe 
struck  by.  V,  211. 

Disobedience  of  rule  prohibiting  going 
between,  V,  231. 

Duty  of  company  to  furnish  safe,  V, 
90. 

Duty  to  employes  as  to  safety  of.  V,  90- 

05- 

Duty  to  employes  in  the  management  of, 
V,  120-125. 

Duty  to  inspect,  V,  110-113. 

Employe  riding  on  box-car,  V.  217. 

Failure  of  employe  to  inspect,  when  con- 
tributory negligence,  V,  206,  207. 

Improperly  loaded,  assumption  of  risk 
as  to.  V.  137. 

Improperly  loaded,  injuries  to  employes 
caused  by,  V,  122.  148. 

Injuries  to  employes  by  defects  in.  V. 
146. 

Inspection  of.  by  employes,  rule  requir- 
ing, V,  244. 

Negligence  as  to.  V,  669, 

Negligence  as  to  safety  of.  a  question  for 
jury.  V.  318. 

Negligence  in  improperly  loading,  a 
question  for  jury,  V,  322. 
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CARS  —  continued. 
As  to  (MiiployoH  —  continwii. 

Negligence  in  loading,  V,  657. 

Negligence    in   the   management   of,   a 
(liiestion  for  the  jury,  V,  320-322. 

Non-liability   for  negligence  of  fellow- 
servants  in  operating,  V,  655-663. 

Notice  of  defects  in,  assumption  of  risk 
after,  V,  160. 

Of  other  companies,  V,  93. 

Operation  of,  at  night,  V,  125. 

Promise  by  company  to  repair  defects 
in.  V.  167. 

Remaining   between,    while   in    motion, 
V,  227,  228. 

Remaining  on  defective,  when  contribu- 
tory negligence,  V,  209. 

Riding  in  perilous  position  on,  V,  216, 
217. 

Risks  assumed  from  defects  in,  V,  180. 

Risks   assumed    in    working   under,   V, 

179. 
Rule  forbidding  riding  on  top  of.  V,  242. 
Rule  respecting  getting  on  or  oflP  of,  V, 

243. 
Standing,  injuries  to   employes  by,  V, 

Suftlcicncy  of  evidence  of  negligence  in 

failing  to  provide  safe,  V,  291. 
Unnecessarily    remaining    between,    V, 

227. 
Whether  employe  assumes  risk  of  de- 
•       fects  in,  a  question  for  jury,  V,  325. 
SleopJiiB-ears. 

Interpretation   and   effect   of  leases   of. 

VII.  129. 
Of  another  company,  duty  to  haul,  VII, 

128. 
Recovery  for  loss  or  destruction  of,  VII, 
130. 
Taxation  of. 

Employed  by  state,  taxation  of.  VI,  60- 
License  taxes  on.  VII,  446-450. 
Taxation  of.  VI.  59.  60. 
Uniformity  of  taxation  of,  VI.  60. 
When  subject  to  taxation,  VII,  869. 
CAR  SERVICE. 

Regulating,  by  ordinance,  VII,  439. 

CAR-STEPS. 

Duty  to  make  safe  for  employes,  V,  91. 

Permitting  passengers  to  ride  on.  VII, 
468. 

Riding  on,  VII,  500,  501. 
CAR-SWITCHING  COMPANIES. 

When  liable  as  common  carriers,  II.  16. 
CAR-TRUST  ASSOCIATIONS. 

General  treatment,  I,  735. 

Rights  of.  as  respects  mortgaged  cars,  VI, 
431-433- 
CAR-WHEELS. 

Defects  in,  II,  277. 

Slipping,  injuries  caused  by,  VII,  523. 

CAR  WINDOW. 

Articles  dropped  from,  by  passengers,  lia- 
bility of  carrier  for,  I,  557. 

Defects  in,  II,  377. 

Resting  arm  on  window-sill,  II.  508. 

Riding  with  part  of  person  projecting 
from,  II,  506-509- 


CASE. 
Action  of,  when  lies,  I,  23. 
When  proper  action  for  interference  with 

private  ways,   VI,    1080. 
When  proper  action  for  killing  stock,  I, 

240. 

CASHIER. 
Of  corporation,  when  may  be  made  gar- 
nishee, I,  493. 
Powers,  duties  and  liabilities  of,  VI,  907. 
CASH  VALUE. 
Definition  of  the  words,  VIII,  307. 
Limiting  damages  to,  at  place  of  shipment, 
I.  777- 
CATALOGUES. 

When  may  be  carried  as  baggage,  I,  530. 
CATTLE. 
What  the  term  includes.  VIII.  307. 
See.   also,  Ani.mals.   Injurie.s  tu;   Car- 
RiACE  OF  Live  Stock;  Live  Stock. 

CATTLE-CARS. 
Authority  of  conductor  to  allow  person  to 

ride  on,  III,  59. 
Patents  for  improvement  in  construction 

of.  VI,  959. 

CATTLE  CHUTE. 

Near  track,  injury  to  employes  by,  V,  64. 
CATTLE  GUARDS. 

General  treatment.   11,  591. 
Duty  to  build  and  maintain.  II,  591. 
Actions  for  failure  to  build  or  repair,  II, 
598. 

Alleging  insufficiency  of.  in  action  for  kill- 
ing stock,  I.  256. 

Breach  of  agreement  to  build,  where  right 
of  way  is  obtained  by  consent,  IV,  473. 

Construction  of,  at  street  crossings.   III, 
444- 

Cost  of,  as  an  element  of  damages  in  con- 
demnation proceedings,  IV,  686. 

Definition  of  the  term,  VIII,  307. 

Duty  of  company  to  construct  and  main- 
tain. I,  183-186. 

Erection  of  station  too  near  to,  VII,  199. 

Evidence  as  to  condition  of,  V,  434. 

Evidence  of  defects  in,  I,  297. 

Expert  testimony  as  to  necessity  and  suf- 
ficiency of,  I,  284:  VIII,  262. 

Failure  to  build,  is  failure  to  fence,  V,  830. 

Fences  at,  injuries  to  employes  by,  V,  65. 

Ice  and  snow  in,  I,  86. 

Injuries  to  passengers  by,  II.  418. 

Instructions  relative  to  duty  to  construct 
and  maintain.  I,  334. 

Liability  for  injuries  to  stock  at.  I.  136. 

Liability  of  city  or  town  as  to  safety  of, 
VII,  694. 

Sufificiency  of  fences  at,  V,  824. 

CATTLE-PASSES. 
Damages  for  failure  to  maintain.  Ill,  707. 
Duty  to  construct  on  right  of  way,  VII, 
81. 

CATTLE-PENS. 
Delivery  of  cattle  in,  I,  744. 
Duty  to  construct,  sufficiency  of,  etc.,  I, 

737.  744.  759- 
Exposure  of  cattle  in.   during  storm,   I, 

755- 
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CATTLE-PENS  —  fon/ifiMcd. 
When  deemed  nuisancfs,  VI,  889. 

CATTLE  TRAINS. 
Custodians  traveling  on,  rights  and  liabili- 
ties of,  I,  791-801. 

CAUSE  OF  ACTION. 
In  Keiiernl. 

Accruing  in  another  state,  V,  260. 
Against  carrier,  when  swingle,  II,  264. 
Amendment,  a(lding  new,  VI,  1045-1048. 
Arising  abroad,  suing  foreign  corpora- 
tion on,  V,  1018. 
For  causing  death,  survival  of,  III,  743, 

768. 
Merger  of,  in  judgment,  I,  240;  VI,  83. 
On  appeal  from  justices'  court,  I,  367. 
Right  of  assignee  of,  to  sue,  I,  245. 
Survival  of,  I,  11;  IV,  jso. 
What  is  assignable,  I,  476-478. 
Joiiidor  uihI  mmiiiiHloi*  of. 
Demurrer  for  misjoinder  of.  VI.  loii. 
Joinder  of.  I,  2H-30.  251;  VI,  998. 
Joinder  of,   in   complaint    for    causing 

death.  III    »04. 
Jnttvlcr  of  two  or  more  in  one  count,  I, 

250. 
Misjoinder  of.   IV,   313. 
Misjoinder  of,   in  action  for  injury  to 

employes,  V,  261. 
StaloiiMMit  ol',  Kciicrnlly. 

Demurrer  for  failure    of    coinplaint  to 

stale  facts  sufficient  to  constitute,  VI, 

1012. 
Mow  pleaded  in  Kjuity,  VI,  1018. 
Multifariousness  as  to.  VI.  1020. 
Rule    requiring   separate    statement    of, 

VI.  999. 
Several  counts  for  same,  I,  251;  V,  261. 
Splitting.  V.  894. 
Statement   of.  in   actions  for  torts,  VI, 

992-999. 
Statement  of,  in  plaintifT's  pleading,  VI, 

988-991. 
CENTRAL  PACIFIC  R.  CO. 
General  treatment,  II.  603. 
Land  grants  to,  VI,  164-167. 

CERTAINTY. 

In  complaint  for  injury  to  pa.ssenger,  II, 
526. 

In  complaint  for  killing  stock,  L  250. 

In  contracts  sought  to  be  specifically  per- 
formed. VII.  14s. 

In  objections.  VIH.  20. 

What  essential  to  va'idity  of  contract,  III, 
209. 

What  necessary  in  denials  in  answer,  VI, 
1008. 

What  requisite  in  bill  of  particulars,  I,  651. 

What   requisite  in   contracts   for  right   of 
way,  IV.  466.  467. 

What  requisite  in  description  of  land  con- 
demned in  judgment.  TV.  757. 

What  requisite  in  description  of  premises 
conveyed.  IV.  10. 
CERTIFICATE. 

Of  clerk  of  election.  VL  S9i. 

Of  consolidation.  Ill,  82. 

Of  division  of  opinion.  V.  640. 

Of  engineer  as  to  work  done.  III,  148,  149. 


CERTIFICATE  —  continued. 

Oflicial,  '•  jight  of,  as  c\idi;nce,  V,  523. 

Of  incot|>oralioii,  V,  1100. 

(.)f  purchase  at  tax  sale.  VIII,  996.    ' 

Of  receivers,  VI,   1200-1207. 

Of   regularity  of   railway   aid   bonds,   VI,. 
('73- 

Of  stock,  cancellation  of.  V.  353. 

Of  stock,  transfers  of,  VII,  285-305. 

Of  stock,   when   municipality  entitled   to, 
VI,  612. 

Of  trial  judge,  use  of,  on  appeal,  I.  443. 

Tender  of,  l)efore  suit  on  stock  subscrij)- 
tion,  VII,  757. 

To  be   filed   by    foreign   corporations,   V, 
1017. 
CERTIFICATES  OF  INDKnTEDNESS. 

General  treatment,  II,  Ck,^. 

Priority  of,  over  mortgages,  VI.  446. 

When  subject  to  ta.\alion,  VII,  S77. 
CERTIFIED  COPL.S. 

(.)f  |)ublic  records,  as  evidence,  V,  502. 
CERTIORARI. 

General  treatment,  II,  606. 

As  a  remedy  for  unlawful  taxation,  VII, 
998. 

In  proceedings  to  lay  out  streets  ovir  rail- 
roads, III.  441.  457. 

In  United  States  Supreme  Court.  V,  640. 

Review  of  discontinuance  of  hi;^'l:\'.  :iy  0:1, 

VII- ss.";.. 

Review  of  justices'  decisions  on,  Vi,  125. 

To  review  condemnation  procecdin.LCS,  IV, 

814-816. 

To  review  municipal  aid  i)roceedintj;s,  VI, 

744-74f'- 

To  review  proceedings  to  obt.'iin   right  to 
cross  another  ruad.  III.  404. 

To     review     proceedings     iruUr     English 
Compulsory  Purchase  .\'-:s,  IV,  921. 

See  also  Elev.\ted  Railw.ws. 
CESTUI  QUE  TRUST. 

Rights,  generally,  VIII    1 17-121. 

Wlien  entitled  to  land  damages,  IV,  573. 
CHAFING. 

Injury  or  loss  by,  I,  643. 
CHAIR  CARS. 

Right  to  extra  fare  on,  VII,  131. 
CHAIRS. 

For  street-railways,  patents  for,  VI,  957. 
CHALLENGF. 

Of  jurors,  VIII.  12-14. 

To  jurors,  in  condemnation  proceedings, 
IV,  614.  615. 

Sec  also  Jury. 

CHAMPERTY;  MAINTENANCE. 
General  treatment.  II,  609. 
As  ground  of  abatenieii't,  I,  8. 
What  constitutes.  I.  516. 
See  also  Maintenance. 
CHANGE. 
In  Kcnt'i'ul. 

In  location  of  farm  crossings.  V,  622. 
In  periods  of  limitation,  by  statutes,  VI, 

308. 
In   rates,   power    of    commissioners   to 

recommend.  VI.  1141. 
In  remedy,  not  an  impairment  of  charter 
contract,  II.  682. 
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•CHANG  K  —  conlinued. 
Ill  K^'iK-i'*^'  —  (Oil li mill/. 

In   schedule,   duty  to   insitruct   employe 

as  to,  V,  38. 
Of  citizensiiip  or  doniicit.  III,  5. 
Of  counsel  as  ground   for  continuance, 

VIII,  10. 
Of  <lestination  of  goods,  evidence  of,  II, 

286. 
Of  gauge.  III,  114. 
Of   money,  duty  of  comiwiny  to   make, 

VII.  .4.S4- 
Of  motive  power  !)y  consent  of  city,  IV, 

260. 
Of  outlet  for  surface  water,  V,  9H3. 
Of   remedy    by  statute,    as    ground    of 

abatement,  I,  10. 
Of  use  when  an  additional  servitude,  IV, 

447.  448. 
Of  use,  wlien  a  "taking"  of  land,  IV, 

444. 
Of  venue.  IV.  r.15;  VIII,  6-0. 
Ill    K'i'U(l«>   or   luralioii   of  Hig'liwny   or 
Hi  r«'«'l . 

In  grade  of  street,  damages  to  abutting 

owmr  f<ir.  III.  4,SiS. 
In     grade     of     street     in     con.structing 

steam-railway,  VII,  (yoy-(n$. 
In  grade  of  streets,  ordinances  for.  VI, 

757- 
Of    locati(jn    (if    highway    at    point    of 

crossing.  Ill,  4,?2. 
Of  location  of  road,  consent  of  abutt- 
ing owners  to,  VII,  ,VJ2. 
Ill  iiaiiii;  Of  I'oiiti^  ol'i-iiilrua«l. 

In   charter,   nanie.   route,   termini,   etc., 
as  a  defense  to  action  on  stock  sub- 
scription,   VII.    771-777. 
Of  name  of  railroad.  VI.  766. 
Of  name  of  r(jad  seeking  municip<al  aid, 

VI.  G22. 
Of  plan  of  road,  reassessment  of  dam- 
ages on.  IV.  5X8. 
Of  route,  VI.  .rS^-^fi^. 
Of  route,  charter  provisions  as  to,   II, 

706. 
Of  route,  effect  of  on  donation  to  rail- 
road, VI,  652. 
Of  route,  effect  of  on  liability  of  carrier, 

II.  76. 
Of  route,   efifect   of  on   municipal   sub- 
scription, VI.  601.  627. 
Of  route.  etTect  of  on  prior  mortgage, 

VI.  426. 
Of   route,    new   application    for   assess- 
ment of  damages  after.  IV.  596. 
CHANGR  BILLS. 

General  treatment.  II.  610. 
CHAR  ACT  I:R. 

Of  action   against  elevated  railway  com- 
pany. IV,  299. 
Of  deceased,  evidence  as  to.  III.  878. 
Of   deceased,    evidence   of.    to    show   due 

care.  III.  849. 
Of  injured  person,  evidence  of.  V.  408. 
Of  plaintiff,  as  affecting  measure  of  dam- 
ages.  II.  574. 
Of  servant,  as  evidence  of  incompetencv, 

V.  782 
Tilings  dangerous  in,   as  nuisances,  VI, 
890. 


CHARGE  OF  COURT, 

Sec  Instructions. 
CHARGES. 
General  treatment.   II,  611, 
Generally,  II,  612. 
Legislative  regulation,  II,  612. 
Just  and  reasonable  charges,  II,  622. 
ILxccssive  charges;  overcharges.  II,  624. 
Local  and  through  rates.  II,  638. 
Stecial  services ,  II.  640. 
Posting  and  fiuhlishing  rates.  II,  643. 
Remedies  for  collecting.  1 1 ,  643. 
Under  English  Railway  and  Canal  Traffic 

Acts,  II,  649. 
In  f^>ii(*rul. 

Against  income,  white  road  is  in  hands 

of  trustees,  VI,  465. 
Amount  of,  V,  584. 

Costs  in  suit  for  overcharges.  III,  329. 
Deduction    of,    from    recovery    against 

carrier,  II,  289. 
Definition  of  the  word.  VIII,  308. 
Discrimination  in,  fV,  83-128. 
Filing  and  publishing  schedules  of.  VI. 

4.'i-48- 
For   fares,   recovery  of  excessive,   VII, 

1086. 
Guaranteeing  rates,  I,  638. 
Just    and    reasonable,    under    interstate 

commerce   law,    VI,    11-19. 
Liability   of   final    to   preceding   carrier 

for.  II.  246. 
Limiting  liability   where   lower   rate   is 

charged,  I,  630. 
Local  and  through  rates,  VI,  23-25. 
Mortgage        '    tolls    and    income,'    VI, 

4if>-4i8. 
Of  passer  ares.  VII,   1076-1090. 

Penalties  lui  overchiirges,  VI,  967. 
Refunding  excessive,  VI,  56. 
Relative    charges    for    long    and    short 

haids,  VI,  .^('>-'X5- 
Rights  and  liabilities  of  second  carrier 

as  to,  II,  241. 
When  pass  by  deeds  of  trust,  IV,  26. 
What  proper  at  common  law,  VI,  11. 
What  proper  in  action  for  accounting, 

I,  20. 
See,     al.so,      Discrfmination;      Over- 

CIIAKr.F.S. 

FixiiiK  mill  rrKiiliiliilK. 

Constitutionalitv  of  statutts  regulating, 
VTI.  251. 

Fixing  rates  in  bill  of  lading,  I,  638. 

For  telegraphing,  nower  of  commis- 
sif)ners  to   fix.   VI.    1140. 

On  interstate  freights,  power  of  com- 
missioners to  regulate.  VI,  1151.  1152. 

Power  of  agents  to  fix,  I,  57. 

Power  of  commissioners  to  reduce.  VI, 
1141,  T142. 

Power  of  Interstate  Cominerce  Com- 
mission over,  VI,  5. 

Power  of  railway  commissioners  to  fix, 
VT.   IT39-1142. 

Reduction  of.  as  consideration  for  limi- 
tation of  liability.  I.  769. 

Regulation  of.  VI.  379. 

Regulation  of.  by  state,  VIII.  igo. 

State  laws  regulating.  III,  33. 
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ai  \iir.r.5  —  coniiiiucd. 

liii-n  I'lir, 

Distriss  for  cf)llc'cti(iii  of,  IV',  141, 

l'"or  salv.'iKi',  lien  lor.   II,   I4y. 

Iloldiiif,'  KiK'tls  lor.  II,  J50. 

i.iiii  for,  II.  141J;  \'.  5H4. 

l.icn  for  ill  casfs  of  stoppage  in  transitu, 
II,   18S. 

l.icn  for,  on  l)aj,'^'agc',   I,  .sfio,  561. 

l-icn   of  i'onntflin«  carrier   for,    I,   787. 

l.icn  of  final  carrier  for,  II,  24^. 

Respective  liens  of  connecting  carriers 
for,   11,  -io6. 
OI'varloiiM  riirfh'i'H. 

Canal  tolls,  I,  7.14,  7.^5. 

Extra  fares  on  chair  car.s,  VII,  131. 

Extra,   must   be   reasonai)le,   VII,    io8j. 

I"or  (leinurrage.  II.  105,  150,  162. 

For  detention  and  disinfection  of  immi- 
grants. \'l,  I  12(}. 

For  inspecting  wiieat  and  flour  brought 
into  state.  VI.  71. 

For  passage,  VII,  iio.V 

For  storage,  II,  148;  IV,  .369:  VIII,  164. 

Of  turnpike  comiJanies,  VIII,  123. 

Of  ferries,  V,  839. 

On  toll  bridges,  I,  723,  724,  725. 

Right  of  transfer  company  to,  11,  250. 
I'ayiiu'iit  «>!'. 

Averment  as  to  payment  of,  II,  276. 

Collection  of,  when  does  not  imply  con- 
tract for  through  carriage,  II,  226. 

Condition  as  to  payment  of,  by  con- 
signee, before  delivery,   I,  641. 

Contract  of  through  shipment,  when 
implied  from  collection  of,  II,  226. 

Contract  to  pay.  by  agent  of  shipper,  in 
excess  of  his  authority,  II,  152. 

Implied  promise  to  pay,  II,  151. 

Payment  of,  as  afifectinp;  right  to  sue  for 
damages,  II.  61. 

Prepayment  of,  necessary  to  maintc- 
ance  of  action  against  carrier,  II,  31, 
121,  272. 

Rule  of  carrier  requiring  prepayment  of, 
II,  164. 

Tender  of  debentures  for,  III,  960. 

CHARITY. 
Meaning  of  the  word  as  applied  to  work 
that  may  be  done  on  Sunday,  VIII,  308. 

CHARTERS. 
General  treatment.  II.  673. 
Hozt<  granted.  II.  673. 
Inviolability.  II.  678. 
Interfrctation.   II.  696. 
Abandonment  and  forfeiture,  II,  710. 
Particular  charters,  II,  716. 

In  fcenoral. 

Construction  of.  I.  87. 

Corporations  as  citizens  of  state  where 

chartered,  III,  2,  4. 
Custom   not  valid  if  inconsistent  with, 

II,  164. 
Duty  to  keep  crossings  in  repair  under 

provisions  of.  III,  434. 
Exemption  from  taxation  in,  VII.  890- 

892. 
Expiration  of,  as  ground  of  abatement, 

I,  10. 


CHARTERS  — co«/i);«frf. 
Ill  K«>ii<>i'al  — foiitimii •!. 

iCxpiration  of,  as  ground  of  dissolution, 
IV,  129- 

Forfeiture  of,  when  not  prevented  by 
lease,  VI,  201, 

May  restrain  corporation  from  making 
contracts  of  through  carriage,  II,  J2i. 

Of  Northern  I'acitic  R.  Co..  construc- 
tion of.  VI.  K80. 

Of  same  corporation  in  two  or  more 
states,  V,  1012. 

Quo  warranto  to   compel    surrender   of, 

VII,  367. 

■AiiioiHliiiciit  nf. 

Changes   in,   when   a  defense  to  action 

on  subscriptions.   \ll.  771-777. 
Consent  of  stockholders   to  acceptance 

to,  IV.  75. 
Effect     on    municipal    subscription    to 

railways,  VI,  618. 
Power  of  congress  to  amend,  II,  604. 
Miiiiiripal. 

.Allowing  streets  to  be  laid  out  across 

railroads,  III,  436. 
Authorizing  municipal  aid   to  railways, 

VI,  564. 
Powers  under,  jt«?norall,v. 

Authority     in,     to     bridge     navigable 

streams,  I,  711. 
Authorizing  municipal  aid,  construction 

of,  VI,  SS9. 
Change   of  route   under   provisions   of, 

VI.  359. 

Consolidation  pursuant  to  power  given 

in.  III,  77. 
Construction  of  elevated  railways  under 

special,  IV,  275,  276. 
Effect  of  consolidation  on  special  priv- 
ileges granted  by.  III,  90. 
Effect   of,  on   right  to  cross  tracks   of 

another  road,  III,  390. 
New  location,  where  charter  power  has 

been   exhausted,   VI,  361. 
Power    in,   to    occupy   street   dispenses 

with  municipal  assent,  VII,  375. 
Power    of    commissioners    to    regulate 

charges  affected  by  provisions  in,  VI, 

1 142. 
Power  of  company  under,  I,  578,  579. 
Power  to  issue  bonds  under  provision 

of.  I,  656. 
RoKiilations  and  restrictioiiN  in. 

Contracts    beyond    authority    given    in, 

III.  191., 
Contracts  in  excess  of  charter  powers, 

VIII,  127. 

Entry  on  land  before  making  compen- 
sation under  power  given  in.  IV,  557. 

Equity  confines  company  within  strict 
limits  of,  V,  353. 

Granted  subject  to  local  consent,  valid- 
ity of,  VII,  386. 

Provisions  in  limiting  time  to  sue,  VI, 
302. 

Regulation  of  charges  by.   II,  612-620. 

Restrictions  in,  as  to  poles  and  wires 
in  streets,  IV,  261. 

Rpctnctions  of  rate  of  speed  in,  VII, 
677,  678. 

Riilit  to  use  electricity  under,  IV,  259. 
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CHARTERS  — fo)i^i»i«frf. 

U«>UiiliiiioiiH  iiiiii  iM'Nii-lrflniiN  In  — fon, 
.Sale  (tf  stock  at  less  than  price  fixed  in, 

VII,  -•yj. 
Validity  of  leases  not  authorized  by,  VI, 

J03. 
See  also  FuANc  iiisks;   Iniori'oration. 

ClIATTi;!.  .MORTGAGE. 
f)f  cars  and  other  rolling  stock,  VI,  426- 

CI1I:A1'  trains  act  (England). 
Deiisions  under,  II,  518. 
l'"aris  under,  VII,  1086. 

CIli:CK. 

Expulsion    of   passenger   refusing   to   ex- 
change through  ticket  for.  IV,  179. 
For  articles  deposited  in  cloak-rooms,  I, 

.S7.''.  S7(y 
For  haggagc,  I,  545,  S46. 
For   drawback    of   extra    fare    pai<l,    VII, 

1082. 
Of  conductor,  action  for  failure  to  honor, 

IV,  210. 
Of  conductor,  cfTcct,  generally,  VIT,  1060. 
Of  conductor  entitling  passenger  to  stop 

over.  VII,   1057. 
See  also  Bii.i-s,  Notes  and  Checks. 

CHECKING  OF  BAGGAGE. 
Company's  rules  as  to,  II,  ,3,^6. 
Not  a  waiver  of  condition  in  limited  ticket, 
VII.  1069. 

CHICAGO,  ILL. 

decisions   particularly  applicable  to,   VI, 

7S9. 
The  "  Lake-front  case,"  VII,  92. 

CHIEF  ENGINEER. 

Powers,  duties,  and  liabilities  of,  VI,  907. 

CHILDREN. 

.'\s    trespassers,    liability    for    injuries    to, 

VII.  II44- 

Ca.e  required  from  carrier  of,  II.  360. 

Damages  recoverable  by.  for  death  of 
parent.  Ill,  001,  9,^2,  9.1.3. 

Duty  to  fence  for  protection  of,  V,  821. 

I-'iection  of  passenger  for  non-payment  of 
fare,  IV,  170. 

Employed  by  company,  liability  for  in- 
juries to,  V,  246-2.<;2. 

Fares  of.  who  responsible  for.  VII.  1079. 

Fellow-servant  rule  as  applied  to,  V,  651. 

Illegitimate,  right  of.  to  sue  for  causing 
death  of  parent.  III,  760. 

In  charge  of  mother,  damages  for  expul- 
sion from  train,  IV,  224. 

Measure  of  damages  to  parent  for  death 
of.  Ill,  9,18-942. 

Of  person  killed,  showing  ages  and  num- 
ber of.  Ill,  879- 

Posthumous,  right  of,  to  sue  for  causing 
death  of  father.  III,  760. 

Posthumous,  when  entitled  to  land  dam- 
ages. IV,  572, 908. 

Right  of  action  of.  for  causing  death  of 
parent.  HI.  7S.'i.  7.W. 

Validity  of  releases  by.  VII.  7. 

When  deemed  passengers,  II.  .312. 

When  entitled  to  land  damages,  IV.  .?72. 

See  also  Children.  Injuries  to;  In- 
fancy; Parent  and  Child. 


CHILDREN,  INJURIES  TO. 
(Jciicral  Irfiilmciil.  II,  7Ji. 
Piilii-s  mid  liiibililics  of  the  coml>aiiy,  II, 

7.?-'. 
Negligence  of  street  ntilwuy  coml'ames.  II, 

7.S2. 
Contributory  iienliKeiicc  of  ehildreii,  II,  764. 
Coiilrihutory  iicgligeuce  of  f>areiits.  custii- 

diaiis.  etc..  II,  789. 
Procedure,  II,  807. 
Application    of    doctrine    of    cr)mparati\'c 

negligence  in  cases  of,  III,  41. 
By  section  of  train,  V,  1009, 
Child   invited  to  ride  by  motorman,   IV. 

Contributory  negligence  as  affecting  pa- 
rent's right  to  recover,  V,  2.SI. 
Emancii)ation  of  child  killed,  as  a  defense, 

III,  810,  941. 

Excessive  damages  in  actions  for  death 
of  child.  III,  9Si-^AS.1. 

Instructions  as  to  contributory  negligence 
of  child,  111,897. 

Instructions  as  to  damages  for  killing 
child.  III,  901. 

New  trials  for  excessive  damages  in  ac- 
tions for,  VI,  85.V 

Questions  of  fact  in  actions  for,  VIII,  49- 

See  also  Children;  Infancy;  Parent 
AND  Child. 

CINCINNATI,  OHIO. 
Power   of   city  to   grant  exclusive   privi- 
leges, VII,  370. 

CINDERS. 
As  an  element  of  damages,  VII,  664. 
Falling  on   persons  in   street,  liability  of 

company  for,  IV,  .366. 
In  eminent  domain,  IV,  335,  336. 
Recovery    of    damages    for    throwing   on 

property,  VII,  652. 

CIRCUIT  COURTS. 

-Appeals  from,  to  United  States  supreme 
court,  V,  639. 

Certiorari  to,  II,  607. 

Jurisdiction  of,  in  condemnation  proceed- 
ings, IV,  492. 

CIRCULATION. 
Of  statutes,  VII,  242. 

CIRCUMSTANCES. 

Goods   carried   under   same   or   difTcrent, 

IV,  102. 

Tending  to  discredit  witness,  cross-ex- 
amining as  to,  VIII,  222. 

CIRCUMSTANTIAL  EVIDENCE. 

Admissibility  and  weight  of,  in  stock-kill- 
ing cases.  I,  281,  292,  .307. 

Admissibility  of,  in  actions  for  injuries 
caused  by  fire,  V,  91 1. 

.As  bearing  on  question  of  negligence  or 
fine  cprc.  III.  206 

Value  of,  generally,  V,  531. 

Weieht  of.  V,  297. 

Weight  of,  to  show  company's  negligence, 
\',  926-929. 

CITATION. 
Form  and  sufficiency  generally,  VI,  1084. 


I 


Sit' 


ll 


¥r*rS, 


976 


INDEX. 


CITIES. 
lu  general. 

Authority   to   construct   bridges   under 

contract  with,  I,  691. 
Delegation  to,  of  power  to  tax,   VII, 

834- 
Duty  of.  as  to  condition  of  streets,  VII, 

399- 
Duty  of.  to  repair  bridges.  I,  700. 
Erection  of  elevators  in.  IV.  369. 
Indemnity  bonds  to,  to  protect  against 

claims  for  damages.  V,  1103. 
Not   included    in    constitutional    inhibi- 
tion of  a'd  to  r,  ilwnys.  VI,  5J5. 
Obstructing  streets  in.  offense  of.   III, 

382. 
Ordinances  of,  allowing  the  bridging  of 

navigable  streams,  I,  711. 
Ownership  of  fee  in  street  in,  effect  of, 

VII,  596. 
Persons    walking    on    tracks    in,    when 

deemed  trespassers,  VII.  11 18. 
Powder  magazine  in  limits  of.  V,  558. 
Power  of.  to  acquire  road,  VII,  354. 
Power  of,  to  change  street  grades,  VII, 

608. 
Power    of,    to    relin(|uish    control    over 

streets.  VII.  672. 
Punishment  of  ofificers  of,  for  contempt, 

III.  184. 
Right  of,  to  control  and  improve  streets, 

VII.  671.  672. 
Rights,  powers,  and  duties  of  various, 

VI.  758-765. 

Taxation  of  stree,t-cars  by,  VII,  446. 
CoiiNtruetiiif;  or  iiiaiiitnliiing  railroads 
ill. 

Branch  roads  in,  I.  683. 

Charter     provisions     locating     termini 

within,  II,  702. 
Compensation  to,  for  use  of  streets,  IV, 

291. 
Consent  of.  to  construction  of  elevated 

railways.  IV,  282. 
Construction    of    cable    railways    in,    I, 

727-720. 
Grants  bv,  to  run  steam  roads  in  streets, 

VII.  565-581. 

Liability  for  defects  in  construction  of 

track,  VII,  415. 
Liability  of  company  to,  for  defect  in 

crossing.  III,  471,  472. 
Liability  of,  for  insufficiency  of  culverts, 

VII.  615. 
Liability  of.  to  abutting  owners,  where 

railroads   are    constructed    in    streets, 

VII.  629. 
Occupation   of   streets  by   steam   roads 

with  consent  of.  VII.  565-581. 
Percentage   of   income    payable   to.    by 

elevated  railwavs.  IV.  276. 
Power  of  council  to  subscribe  in  aid  of 

railways.  VI.  554. 
Power  of.  to  authorize  electric  roads  hi 

streets.  IV.  260. 
Power  of,  to  authorize  street-railways, 

generally,  VII,  358-369. 
Power  of.  to  grant  franchise  for  private 

railroads.  VI.  1076. 
Recovery  by,  of  cost  of  repairs  of  street, 

VII,  409. 


CITIES  —  continued. 
Cunstruotiuff  or  maintaining  railroads 

in  —  contintit'J. 

Right  to  condemn  before  obtaining  con- 
sent 01,  VII,  584. 

Right  to  cross  railroad  under  charter  of, 

III,  436. 

Validity  of  statutes  authorizing  aid  to 
railways  by,  VI,  530. 
Operating  railroads  in. 

Care  required  of  company  in  running 
through,  VII,  1 129. 

Care  recjuired  to  avoid  injuries  to  chil- 
dren in.  II,  735. 

Consent  of,  to  change  of  motive  power, 

IV,  260. 

Duty  to  fence  track  in,  I,  144;  V,  Sir, 

812. 
Duty  to  give  signals  at  crossings  in.  III, 

493- 

Duty  to  give  signals  in,  III,  523. 

Duty  to  look  and  listen  at  crossings  in, 
III.  599. 

Duty  to  maintain  lookout  while  running 
through.  VII,   1136. 

Duty  to  station  flagmen  at  crossings  in, 
III.  483.   484. 

Injuries  at  crossings  in.  Ill,  461. 

Injuries  to  animals  in,  I,  204-208. 

Liability  for  excessive  speed  at  cross- 
ings in.  Ill,  533. 

Liability  for  injuries  caused  by  negli- 
gence in  streets  and  highways.  VII, 

693-695- 

Liability  of,  for  negligence  of  street-car 
company,  VII.  458. 

Liability  of.  to  persons  injured  by  rail- 
ways. VII,  693-695. 

Not  relieved  of  liability  by  defauU  of 
company,  VII,  411. 

Pleading  ordinances  of.  I.  266. 

Power  of  to  license  ticket  brokers,  VII. 
1090. 

Power  of,  to  restrict  rate  of  speed,  VII, 

.    676. 

Rate  of  speed  in.  as  affecting  liability 
for  stock  killed.  I,  206-208. 

Recovery  over  by,  against  railway  com- 
pany injuring  persons  or  property  in 
street.  VII.  704-706. 

Regulation  of  steam  roads  in  streets  by, 
VII.  669-693- 

Regulation  of  tramways  in,  VII.  1003. 

Speed  of  trains  in.  when  negligence.  VI. 
786-788,  790-792. 

See    also    Municipal    Corporations; 
SxRiiET     Railways;     Strkkts     and 
HiGiiWAVs;  Towns:  Villages. 
CITIZENSHIP:        DOMICIL;        RESI- 
DENCE. 
General  treatment.  III.   i. 
Citizonsliip. 

Diverse,  as  giving  jurisdiction  to  federal 
courts.  V.  629:  VI.  988. 

Diverse,  as  ground  for  removal  of 
causes  to  federal  courts,  VII.  29-35. 

Jurisdiction  as  dependent  upon.  Vl,  109. 

Jurisdiction  of  federal  courts  as  depend- 
ent upon.  V.  629-631.  6,:3. 

Statutes  abridging  the  privileges  and 
immunities  of  citizens,  VII.  255. 


INDEX. 


m 


RESI- 


CITIZENSHIP;      DOMICIL;      RESI- 
DENCE —  continued. 
Doinicil. 

Change  of.  III,  5. 

Place  of  defendant's,  when  proper  place 
of  trial,  VIII.  4. 
Resitlciicc. 

Declarations  as  to,  when  hearsay,  V, 
460. 

Necessity  of,  to  perfect  adverse  posses- 
sion, I,  36. 

Of  consignee,  delivery  of  goods  at,  II, 

50,  95- 
Of  corporations.  III,  4. 
Of  defendant,  when  proper  place  of  trial, 

VIII,  4. 
Of  directors  of  new  company.  III,  82. 
Of    parties,    jurisdiction    as    dependent 

upon,  VI,  109. 
Place  of,  as  situs  of  property  for  taxa- 
tion, VII,  884. 
CITY  COURTS.  . 
Jurisdiction  of,  in  condemnation  proceed- 
ings, IV,  492. 
CITY  ORDIN.\NC£S. 

See  Ordinances. 
CIVIL  ENGINEERS. 
As  experts,  VIII,  264,  288. 
Authority  of,  to  agree  to  locate  station, 

VII,  201. 
Compensation  of.  III,  145. 
Duty  of  superintendent  to  pay   estimates 

of,  VII,  824. 
Extra  work  ordered  by,  when  recoverable 

for  by  contractor.  III.  157. 
Personal   liability  of,   for  unjust   decision 

as  arbitrator.  III.  155. 
Powers  and  duties  of.  in  the  building  of 

railways.  Ill,  144-155. 
Powers  of,  as  arbitrators.  III.  IS^-ISS- 
Rights  and  liabilities  of,  I,  44. 
Validity  of  arbitration  by.  III,  152. 
See  also  Surveyors. 

CIVIL  RIGHTS  .VCTS. 

Validity    and    construction    of,    generally, 

III,  25-27. 
See  also  C.\rri.\c.e  of  Slaves. 

CLAIM  OF  TITLE. 

What  necessary  to  found  title  by  adverse 

possession.  I,  35. 
See  also  Color  of  Title. 

CLAIMS. 
Ill  f^;iioi*al. 

For  loss  or  stipulation  as  to  time  and 
place  of  presenting,  I,  639. 

Notice  of,  under  English  statutes  in  con- 
demnation proceedings.  IV.  898. 

Of  creditors,  priority  in  insolvency,  VI, 
1 194-1200. 

Of  patented  inventions.  VI.  949. 

Of   subrogation   of   party  paying,   VII, 

725. 
Of  third  persons  to  property  attached,  I, 

509-510. 
Of  title,  as  a  defense  in  ejectment,  IV, 

252. 
Settlement  of,  by  superintendent,  VIII, 

185. 

8  D.  R.  D.— 6r 


CLAIMS  —  continued. 
In  general  —  continued. 

Stipulation  by  carrier  for  notice  of,  V, 
590. 

Timber-culture  claims,  VI,  11 17. 

Under    land     grants,    determination    of 
conflicting,  VI,  136. 

What,  barred  by  release,  VII,  8. 

What,  deemed  inferior  to  execution  lien, 
V,  546. 

What,  enforceable  under  Massachusetts 
Relief  Act  of  1876,  IV,  162. 

What,  provable  in  proceedings  for  dis- 
solution, IV,  136. 

When    inferior    to    mortgage    lien,  VI, 
454-457. 
For  (laiiiai$c8,  K<'iierally. 

For  damages,  limitation  of  time  to  pre- 
sent, VI,  340. 

For  injury  to  live  stock,  compromise  of 
by  agent,  I,  58. 

For   killing   stock,    necessity   and    suffi- 
ciency of  demand  or  notice  of,  I,  241- 

243- 
For  land  damages,  IV,  898. 
For  loss  or  damage  to  goods,  reason- 
able time  to  make,  II,  186. 
For  stock  killed,  joinder  of,  I,  365. 
Notice  of,  to  carrier,  before  removal  of 

live  stock,  I,  770-775. 
Rule  of  carrier  requiring  notice  of,  II, 

163. 
For  labor  and  materials. 

For    construction    of    bridges,   statutes 

relative  to,  I,  689. 
For  extra  work.  Ill,  132;  V,  1050. 
For  labor  and  materials,  when  prior  to 

mortgage.  VI,  446,  448. 
For  labor  rights  of  assignee  of.  I.  480. 
For  lien,  affidavit  to,  notice  of,  etc.,  VI, 

288-291,  297,  298. 
For  wages,  assignment,  priority,  and  re- 

lea.se  of,  V,  8,  11. 
Of  laborers,  assignability  of.  I.  477. 
Of  laborers,   priority  in  insolvency,  V, 

1 1 70. 

CLAIMS  AGAINST  UNITED  STATES. 
General  treatment,  III,  7. 
For  carrying  the  mails,   power  of  mort- 
gage, VI,  417- 

CLASSIFICATION. 
Of  freights.  II,  627,  628,  635:    v'l,   16,  25- 

.30,  45. 
Of  freights  in  estimating  charges,  II,  627, 

628. 
Of  mail  carriers,  II,  1. 
Of  passengers.  II.  3,33. 
Of  tickets,  VII,  1058-1061. 

CLEAN  HANDS. 
Rule  as  to.  in  equity,  V,  349. 

CLERK  OF  COURT. 
Power  of.  to  enter  judginent.  VI.  81. 

CI.OAK-ROO.^IS. 
Deposits  of   parcels   in,   liability,   etc.,   I, 
575.  .'^76- 
CLOTHES. 
Second-hand,  measure  of  damages  for  loss 
or  injury  of,  II,  300. 
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CLOUD  ON  TITLE. 
General  treatment,  III,  9. 
Quieting  title  to  lands  granted  by  govern- 
ment, VI,  163. 

COACHES. 
See  Cars. 

COAL. 
Carrier  not  bound  to  furnish  cars  for,  un- 
til mined,  II,  36. 
Compelling  transportation  of,  VI,  379. 
Discrimination  as  to  receiving  and  deliv- 
ering, rates  on,  etc.,  IV,  103,  114. 
Duty  of  lessee  to  pay  for  waste  coal,  VI, 

231. 
Extra  charges  for  handling,  II,  642. 
Freight  rates  on  anthracite,  VI,  17. 
Railway  connection  with  coal  mines,  VI, 

403- 
Ta.\   on   coal    mined    in    one    state   to   be 

shipper  to  another,  VI,  64. 
Transportation  of,  when  deemed  a  public 

use,  IV,  461. 

COAL-CHUTE. 
Obstructing  track  by,  V,  64. 

COAL-HEAVER. 

When  fellow-servant  of  track  walker,  V, 
760. 
C.  O.  D. 

Duty  of  carrier  to  collect  price,  II,  113. 

Duty  to  give  consignor  notice  of  failure  of 
consignee  to  receive,  II,  103. 

Liability  for  loss  of  C.  O.  D.   goods,  II, 
26;  V.  582. 

Notice  of  arrival  of  goods  so  sent,  II,  103. 

Notice    to    consignor    of    consignee's    re- 
fusal to  receive  goods,  II,  103,  148. 

CO-EMPLOYE. 
See  Fellow-Servants. 

COIN. 
Allowing  premium  as  damages  for  loss  of, 

II.  288. 
When  payment  must  be  made  in,  VI,  964. 

COLLATERAL  .\TTACK. 

Forfeiture  not  enforced  on,  IV,  136. 

On  charters,  II,  714. 

On  condemnation  proceedings,   IV,  767- 

770. 
On  letters  of  administration,  V,  552. 
On  petition  in  municipal  aid  proceedings, 

VI.  571. 
Upon  election  of  directors,  IV,  54. 
Upon  judgment,  VI,  99,  100. 
Upon  validity  of  consolidation,  III,  81. 

COLL.'\TERAL  SECURITY. 

See  Pledge. 
COLLECTION. 

By  express  companies,  V.  568.  569. 

Of  charges,  remedies  for,  II.  643-649. 

Of  claims  for  injuries  to  cattle,  con.stitu- 
tionality  of  statutes  providing  for.  I,  91. 

Of  goods,  discrimination  in,  IV,  118. 

Of  railway  fares.  VII.  1079-1083. 

Of  taxes,  VII.  983-996. 

Of  taxes  in  Canada,  VII,  1020. 

Of  tolls  by  distress,  IV,  141. 

Unequal  charges  for,  IV,  95,  96. 


COLLECTOR. 
Of  customs,  powers,  duties,  and  liabilities 

of,  VII,  68. 
Of  taxes,  appointment,  powers,  and  duties 

of,  VII,  985-989- 

COLLISIONS. 
General  treatment,  III,  11. 
In  general,  III,  12. 
Injuries  to  passengers,  III,  12. 
Injuries  to  employes,  III,  21. 

In  general. 

Actual,  necessity  of,  to  give  right  of  ac- 
tion for  personal  injury,  VII,  1131. 
Between   cable-cars  and  other  vehicles, 

I.  731. 
Between    persons    crossing    track.    III, 

637- 
Between  street-cars  and  teams  or  other 

objects,  VII,  470,  471,  S13,  518,  5iy. 
On  elevated  railway  during  blizzard,  IV, 

359- 

With  bridge  piers,  I,  705. 

With  teams  at  crossings.  III,  466,  467. 

With  teams  in  streets,  liability  of  com- 
pany for,  VII,  699. 

With  trolley-cars,  IV,  269. 
Causiiij;  death. 

Application  of  doctrine  of  comparative 
negligence  to.  III.  42. 

Contributory  negligence  in  endeavoring 
to  avoid.  Ill,  820. 
In,juriiit;  niiiiiiuli!i. 

Between  train  and  animal  killed,  neces- 
sity of,  to  warrant  recovery,  I.  131-139, 
164. 

With  animals,  alleging  in  complaint,  I, 
252. 

With  animals  at  crossings.  I,  200-202. 

With  animals,  evidence  to  prove,  I,  294. 

With  animals  killed,  necessity  of  actual, 
I.  164. 

With  animals  on  track,  necessity  of,  to 
enable  owner  to  recover,  I,  131-137. 
In,jiiriiiK  employes. 

Caused  by  negligence  of  vice-yrincipal, 
liability  of  company,  V,  68(V 

Jumping  from  moving  cars  avoid,  V, 
219. 

Liability  for  injuries  to  employ^  caused 
by,  V.  254. 

Non-liability  for  acts  of  fellow-servants 
resulting  in,  V,  659,  660. 

Remaining  on  engine  in  face  of  impend- 
ing, V.  209. 

With  cattle  caused  by  failure  to  fence, 
V.  61. 

With  cattle  or  teams,  assumption  of  risk 
as  to.  V,  138. 

IiXiiiriiiK  pnnf«eiiK<'i'f. 

.At  crossings  of  other  railroads,  II,  386. 

Jumping  from  moving  car  to  avoid,  II, 
487. 

Riding  in  baggage-car  at  time  of,  II, 
.SII. 

With  baggage-trucks.  II.  419. 

With  cattle  on  track.  II.  385. 

With  obiect  near  track,  arm  out  of  win- 
dow, II,  507-509- 
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COLLUSION. 
Among  bidders,  effect    of   on    validiiy  of 

foreclosure  sale,  VI.  513. 
As  ground  of  abatement,  I,  8. 
Delivery  by,  after  stopping  in  transitu,  II, 

190. 

COLORADO. 

Absolute  liability  for  killing  stock  in,   I, 

Animals  running  at  large  in,  I,  224. 
Assessment  and  levy  of  railroad  taxes  in, 

VII.  9.37- 
Constitutional    provisions    in.    relative    to 

eminent  domain,  IV.  384.^387- 

Deductions  for  benefits  in,  IV,  711. 

Double  damages  for  killing  stock  under 
statute  of.  I.  351. 

Operation  of  statute  of,  giving  right  of 
action  for  causing  death.  III,  747. 

Statute  of,  regulating  liability  for  injuries 
caused  by  fire,  V,  853. 

Statute  of,  regulating  liability  to  servant 
for  injuries  caused  by  negligence  of  fel- 
low-servants, V,  710. 

Statute  of,  relative  to  connecting  lines.  III, 

65. 
Statutory  duty  to  fence  in,  V,  800. 

COLOR-BLINDNESS. 

Statutory  examination  tor,  V,  3;  VI,  398. 
COLORED  PERSONS. 
General  treatment.  III.  25. 
Ejection  of.  from  room  reserved  for  white 

persons.  VII.  224. 
Rights  of.  as  passengers  under  Interstate 

Commerce  Act,  VI.  6g. 
Right  to  remove  from  room  reserved  for 

white  persons,  VII.  224. 
See    also    Carri.xge    of    Slaves;    Civil 

Rights  Acts. 
COLOR  OF  TITLE. 
As  a  defense  in  ejectment.  IV.  252. 
In  the  law  of  adverse  possession,  I,  35- 
See  also  Claim  of  Title. 

COLUMBUS,  GA. 

Decisions   particularly   applicable   to,   VI, 

759- 
COMBUSTIBLE  MATTER. 

Accumulation  of.  when  contributory  negli- 
gence. V,  890-893. 

Allegation  of  allowing,   on  right  of  way, 
in  action  for  injuries  caused  by  fire,  V, 

903' 
Allowing  bark  to  accumulate  on  right  of 

way,  V.  871. 
Allowing  brush  to  accumulate  near  right 

of  way.  V,  890. 
Allowing  dry  grass  to  accumulate  on  right 

of  way.  V.  871.  872.  8-7.  891. 
Allowing  fallen  leaves,  etc.,  to  accumulate 

near  right  of  way.  V,  891.  892. 
Allowing  fallen  timber  to  accumulate  near 

right  of  way.  V.  890. 
Allowing  hedge  trimmings  to  accumulate 

on  right  of  way.  V,  871. 
Allowing   stubble   to    aTumiilate     on    or 

near  right  of  way.  V.  891.  892. 
Carrying  as  freight.  T,  171. 
Damages  for  destroying  hay,  V,  963. 


COMBUSTIBLE  MATTER  —  continued. 
Inflammable  buildings,  using  or  maintain- 
ing, V,  873.  878. 
In  stock-car.  effect  of,  I,  757. 
Leaving  chips,  logs,  etc.,  on  right  of  way, 

V,  873- 
On  right  of  way.  V,  869-873,  953. 
On  right  of  way,  admissibility  of  evidence 

to   show  negligence    in    permitting,  V, 

910. 
On  right  of  way.  presumptive  evidence  of 

negligence  in  allowing.  V.  935. 
On  right  of  wa>,   weight  of  evidence  to 

show  negligence  in  allowing.  V.  925. 
Piling  cord-wood  on  right  of  way.  V.  892. 
Removal  of  hay  fro.n  right  of  way.  VII, 

81. 
Stacking  hay  or  straw  near  i.ght  of  way, 

penalty  for,  VI.  967. 
Starting  fire  in  peat,  on  right  of  way,  V, 

872,  878. 
See  also  Cotton;  Rubbish;  Wood. 

COMITY. 
Between  states,  VII,  184. 

COMMANDS. 
Of  fellow-servants,  obedience  to,  effect  01, 

V.  651. 
Of  military  officer,  acts  justified  by,  VIII, 
160. 
COMMENCEMENT. 
Of  action  to  stop  running  of  limitation, 

what  is,  VI.  305. 
Of  action,   when   interest   runs   from,   V, 

1175. 
Of  carrier's  liability.  II.  42-43. 
Of  carrier's  liability  for  baggage.  I.  541- 

54'i-  ^      ^ 

Of  liability  of  intermediate  carrier.  II,  236. 

Of  proceedings  to  condemn,  when  con- 
stitutes a  "  taking."  IV.  444. 

Of  relation  of  carrier  and  passenger.  II, 
314-316. 

Of  suit,  damages  when  limited  to,  VI,  901. 

COMMENTS. 

Upon  evidence  and  witnesses  in  instruc- 
tions. VIII,  53.  65. 
COMMERCE. 

General  treatment.  Ill,  31. 

Definition  of  the  word,  VIII,  308. 

Interstate,  VI.  i-7i- 

Statutes  regulating,  VII.  250.  251. 
COMMERCIAL  c6rPOR.\TIONS. 

Meaning  of  the  words  as  used  in   Bank- 
rupt .\ct.  VIII.  308. 
COMMERCIAL  TR.WELERS. 

Carriage  of  samples  of.  as  baggage,  I.  540. 

Damages  for  loss  of  samples  of,  II,  304. 

Special  rates  to.  VI,  30. 
COMMISSIONERS. 

.Assessment  of  land  damages  by,  IV,  59,3- 
604.  618. 

Authority  of.  as  to  location  of  stations, 
VII.  196.  200. 

Compensation  of,  VI,  1158. 

Examination   of  proposed  route  by,  VI, 

355.  .'56. 
Fees  of,  when  allowed  in  costs,  IV,  733- 
In  partition,  VI,  934. 
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COMMISSIONERS  —  continued. 
Of    appraisal,    in    condemnation    of    city 

streets,   IV,  291. 
Of  appraisal   of  abutting  casements,   IV, 

286. 
Of  subways,  consent  of,  as  to  poles  and 

wires  in  streets,  IV,  262. 
Of  Supreme  Court,  powers  and  duties,  in 

elevated  railway  law,   IV,  282-284. 
Penalty  for  failure  to  comply  with  orders 

of.  Ill,   456. 
Pcrmisfii  in  l)y,  to  build  bridge,  I,  691. 
Powers  and  duties  of,   I,  712. 
Powers  and  duties  of,  in  relation  to  sub- 
scription. VII,  730. 
Powers  and  jurisdiction  of.  VI.  254. 
Powers  of.  as  to  route,  mode  of  operation, 

motive  power,  etc..  VI,  IISS,  1156. 
Regulation  of  carriers'  charges  by,  II,  620- 

622.  640.  661. 
Report  of.  in  condemnation  proceedings, 

IV.  7,?4-747- 

Specific    enforcement    of    orders    of.    III, 

456- 

To  make  municipal  subscription,  duties 
of.  VI,  fil2. 

See  also  Railway  Commissioners;  In- 
terstate Commerce. 

CO^IMISSIOKS. 

Agents,  when  entitled  to,  I,  50.  51. 

Of  county  treasurer.  III.  332. 

Of  receiver,  salary  in  lieu  of.  VI,  I22t. 

Of  tax  collectors,  VII.  988. 

Of  trustees.  VIII.  119. 

On  foreclosure  sale?.  VI.  ;ot. 

To  take  depositions.  V,  522. 

COMMITMENT. 
For  violation  of  injunction,  when  refused, 

V,  1 161. 

COMMON  C.XRRIERS. 
Evidence  of.  II,  285. 
Of  merchandise,  who  are.  II,  13-16. 
When  carriers  liable  as,  II.  26. 
When    company    liable    as,    while    goods 

await  deliverv.  II.  78. 
When  intermediate  company  liable  as,  II, 

238. 
When  liabi'itv  begins  and  ends,  II,  42-45. 
Who  arc,  VTII.  308 
See  also  titles  referred  to  under  Carriers. 

co:mmon  counts. 

What  recoverable  under,  I.  485. 
COMMON  EMPLOYMENT. 

Servants  in.  V.  fkS6. 
COMMON  KNOWr.EDGE. 

Judicial  notice  of  matters  of.  V,  438. 

Matters  of.  do  not  call  for  expert  testi- 
mony, VIII.  267. 

COMMON  L.\W. 
In  f^eiioi-al. 

Construction  of  statutes  declaratory  of, 

VII.  266. 
Dedication  of  streets  at,  VII,  541. 
Duty  of  owner  to  fence  in  stock  at.  T, 

114. 
No  civil  remedy  for  homicide  at.   III, 

742-745- 
Presumption  that  it  is  in  force  in  other 
jurisdictions,  V,  447. 


COMMON  LAW  —  continued. 
In  Keiiorul  —  coiidnucU. 

Requisites   of   commercial   paper  at,   I, 

586-590. 
Recjuisites  of  contracts  at.  III,  192-197. 
Requisites  of  deeds  at,  IV,  3-5. 
As  to  earrierN. 

Charges  must  be  reasonable  at,  II,  622. 
Discrimination  at,  IV,  83,  105. 
Duty  to  fence  track  at,  I,  138;  V,  797. 
Duty    to    station    flagmen    at    crossing 

under.  III,  482. 
Election  to  sue  under,  or  under  statute 

for  killing  stock.  I,  239. 
Liability  of  carriers  of  goods  at,  II,  16- 

25.. 
Liability  of  initial  carrier  at,  II,  213. 
Liability  of  street-car  company  at,  VII, 

454- 
No  obligation  to  carry  live  stock  at,  I, 

7?i7<  7A7- 
Obligations  of  connecting  lines  at,  II, 

200. 
Power  to  limit  liability  imposed  by,  V, 
585;  VI,  331-341- 
COMMON  LAW  ACTIONS. 
What  are,  I,  30. 

COMMON  RUMOR. 
Evidence  of.  when  not  deemed  hearsay,  V, 
461. 
COMMONS. 
Convcvance  of  right  of  way  on,  VII,  S7T. 
Eni(  itiing    occupation    of.    by    railroads. 

VII.  6.4  ^ 
See  also  Parks. 

COMMUNICATIONS. 

Between    iurt-rs  and   outside  parties,  VI, 

842. 
When  privileged,   I,  521;   VI,  258;  VIII, 
228-230. 
COMMUTATION  TICKETS. 
Definition  of.  VITI,  .?rn. 
On  street  railways.  VII.  537. 
Rights  conferred  by.  generally.  VII,  io6i~ 
1063. 

COMPARATIVE  NEGLIGENCE. 

General  treatment.  Ill,  ,^7. 
Illiii'is  dcetrine.  Ill,  X7. 
In  other  jurisdictions.  III.  49. 

Application  of  the  doctrine  in  actions  for 
injuries  caused  by  fire,  V,  958. 

Application  of  the  doctrine  in  stock-kill- 
ing cases,  I,  217,  21S. 

Application  of  the  Illinois  doctrine  to  ac- 
tions for  injuries  caused  by  fire,  V,  889. 

Doctrine  of,  as  applied  to  trespassers,  VIT, 
1 162, 

Effect  of  slight  negligence  on  part  of  per- 
son crossing  track.  III.  547. 

How  far  analogous  to  contributory  negli- 
gence, III,  247-251. 

Non-reversible    errors   in    instructions   as 
to,  I.  408. 

Of  company  and  person  killed.  III.  899, 
010. 

Of  injured  employe  and  company,  V,  202. 

Of  iniured  passenger  and  carrier,  II,  449. 
COMPARLSON. 

Of  handwriting.  VIII,  294. 
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COMPARTMENT  CARS. 
Patents  for  signal  bells  in,  VI,  961. 

COMPEL. 
Meaning  of  the  word  as  used  in  instruc- 
tions, VIII,  309. 

COMPENSATION. 
In  K<)iieral. 

Claims  against  government  for.  III,  9. 

Elements  of,  as  damages.  Ill,  681. 

Jurisdiction  of  equity  of  suits  for,  V, 
356. 

Obtainable  at  law  bars  injunction  suit, 
IV,  303. 

Of  creditors  upon  abandonment  of  road, 
I,  6. 

Of  purchaser  in  bad  faith  for  improve- 
ments, VI.  506. 

Pleading  in  actions  for,  VI,  397. 

To  city  for  use  of  streets,  IV,  291. 

To  lessor,  lessee  running  extra  trains, 
VI.  231. 

To  lessor  where  third  rail  is  necessary 
to  narrow-gange  road.  VI,  247. 

For  proporl.v  lukeii  oi-  iii,jure(l. 

For  imposition  of  an  additional  servi- 
tude, IV,  446. 

For  injuriously  affecting  property  not 
taken,  when  necessary,  IV,  451. 

For  land  compulsorily  purchased,  under 
English  statutes,  IV',  902-920. 

For  land  expropriated   in   Canada,   IV, 

933-949- 

For  land  taken,  assessment  of  by  arbi- 
trators. IV,  909-912. 

For  land  taken,  assessment  of  by  jury, 
IV,  912-916. 

For  land  taken,  assessment  of  by  justice 
and  surveyor,  IV,  909. 

For  land  taken,  elements  and  measure 
of,  IV,  916-920. 

For  land  taken  for  embankments,  IV, 
372. 

For  land  taken,  who  entitled  to,  IV, 
560-574,  905-909- 

For  property  taken,  assessment  by  ap- 
praisers or  viewers,  IV.  588-591. 

For  property  taken,  assessment  by  arbi- 
trators, IV,  591-593- 

For  property  taken,  assessment  by  com- 
missioners,  IV,  593-604. 

For  property  taken,  assessment  by  jury, 
IV.  604-639. 

For  property  taken,  how  assessed,  gen- 
erally, IV.  574-588. 

For  the  taking  of  a  homestead  for  right 

of  way,  V,  1065. 
Meaning  of  the  word  as  applied  to  tak- 
ing land,  VIII,  ,309,  310. 
Must   be   provided     for    in    delegating 

power  to  condemn  property,  IV,  412. 
Necessity  of,  and  how  made  or  secured, 

in     condemnation     proceedings,     IV, 

540-663. 
Of  landowner  in  case  of  abandonment 

of  road,  I,  6. 
Right  of  condemning  company  to  enter 

before  making.  IV.  5.'?6-559. 
Right  to.  on  nart  nf  railroad  crossed  by 

another,  III,  398,  404-408. 


COMPENSATION  —  continued. 
For  proporly  lukc-ii  or  iiijiirt'd  —  am. 

To  company  for  laying  out  street  across 

tracks.  III,  442-446. 
To  owner  of  land  taken  for  new  road, 

VII,  626. 
Fop  sorvifcs  ri>iiiloi'i>il. 

Amount  of,  for  carrying  mails,  II,  7. 
For  carrying  mails  and  mail  clerks,  II, 

4-8- 

For  construction  of  cattle-guarJs,  II, 
598. 

For  services  rendered  to  the  govern- 
ment. VI,  132. 

Of  agents.  I,  50.  51. 

Of  arbitrators,  I,  458. 

Of  attorneys,  1,  515-520. 

Of  collector  of  customs,  VII,  68, 

Of  commissioners,  VI,  1158. 

Of  company's  engineer.  III,  145. 

Of  corporate  otticers.  VI.  907. 

Of  count v  treasurer,  III,  3.J2. 

Of  directors.  IV.  58-61. 

Of  employes,  generally,  V,  8-14. 

Of  mail  clerks,  inspectors,  etc.,  II,  9. 

Of  officers,  when  may  be  reached  in  at- 
tachment, I,  497- 

Of  physicians,  VI,  396.  397. 

Of  president  of  corporation,  VI,  1072. 

Of    railway     commissioners,    VI,    ii53. 

1 154- 

Of  railway  company  for  carrying  ex- 
press matter,  V,  565. 

Of  railway  contractor;.  Ill,  135,  136. 

Of  receivers.  VI.  1220-1222. 

Of  superintendent,  VII,  824. 

Of  trustees.  VIII.  119. 

Of  trustees  under  mortgage,  VI,  468, 
469. 

Of  witnesses.  VIII,  193. 
For  use  of  trni'k. 

For  joint  use  of  street-car  tracks,  VII, 

435.  436- 
For  running  powers,  how  estimated,  VI, 

245- 
For  use  of  track  by  rival  company,  VI 1, 

435.  436- 
For  use  of  track,  how  determined.  VI, 

245- 
To  almttiiiK  owners. 

For  taking  of  abutting  easements,  IV. 
298. 

Injunction  where  not  made  or  tendered, 
IV,  303. 

Necessity  of.  on  constructing  steam- 
railway  in  street.  VII.  434-437- 

Power  of  city  to  authorize  street-railway 
without.  VII,  424. 

To  abutting  owners.  V.  1051. 

To  abutting  owners  for  construction  of 
railway  in  street.  VII,  362,  375,  416- 
419. 

COMPENS.\TORV  DAMAGES. 
For  injury  to  passenger.  II.  569. 
In  acti()n«  fnr  injuries  to  employes.  V,  337. 
In  stock-killing  cases.  I.  34^. 
When  deemed  excessive.  IV.  238. 
When    measure    for    wrongful    expulsion 

from  cars,  IV.  225-2.30. 
When  measure  of  recovery.  III,  67S-682. 
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COMPENSATORY  DAMAGES  — con. 
When  recoverable,  III,  30. 
When    recoverable,    failure   to   show   cast 

for  exemplary  damages,  III,  946. 
See  also  .-Actual  Damages. 

COMPETENCY. 
Goiierall.v. 

Of  arbitrators,    in    condemna'tion  pro- 
ceedings, IV,  591.  941- 
Of  jurors,   sufficiency  of  objections  to, 

I.  4>5. 
' '  -mbers    of    corporations  as  wit- 

.   .   VIII,  196. 
f.       ii'     where  husband    is    a    nominal 

ijuity,  \1II,  200. 
Of  witnesses.  VIU,  194-201. 
Oi  t'Tsiployos. 

Of  c(    'Uicto         '^lenre  to  show,  II,  537, 

Of  fcllow-sor\aiits,  V.  694-707. 

Of  fellow-scrviLius,  evidence  on  question 

of.  V.  780-785- 
Of  negligent  fellow-servant  as  a  witness, 

V.  779. 

Presumption  of,  V,  300,  442. 
Of  ovicloiu'o. 

Generally,  V,  388-434- 

In  condemnation  proceedings,  IV,  536. 

Objections  as  to,  I,  415. 
Of  exports. 

Generally,  VIII,  269-152. 

Testing  on  cross-e.xamination,  VIII,  223. 
Of  plain  lift'. 

In  action  against  corporation.  VIII,  195. 

To  prove  value  or  contents  of  lost  bag- 
gage. I.  570. 
COMPETING  LINES. 

See  Parallel  and  Competing  Lines. 
COMPETITION. 
As  affecting  passenger  fares,  VI,  40. 
As  affecting  rates.  VI.  13. 
As  affecting  relative  charges  for  long  and 

short  hauls,  VI,  39.  4°. 
Between  rival  roads,  effect  of,  generally, 

VI,  21,  22. 
Discrimination,  when  justified  by,  IV,  108- 

III. 
When  justifies  different  rates  of  charges, 

II,  627. 
"  COMPETITIVE  STATIONS." 
Meaning  of,  in  contract.  III,  204. 
COMPLAINANT. 
Joinder  of,  in  equity,  VI.  930. 
Must  come  with  clean  hands,  V,  349. 
Necessity  of  performance  by,  VII,  147. 
Who  may  be,   in   condemnation  proceed- 
ings. IV.  492-494. 
See  also  Plaintiff. 

COMPLAINT. 
In  general. 

.Amendment  of.  IV,  313:  VI,  1043-1054. 

Before  Interstate  Commerce  Commis- 
sion, VI,  5,  50-52. 

Form,  requisites,  and  sufficiency  of,  in 
actions,  generally,  VI,  985-1001. 

In  action  for  overcharge  of  fare,  VII, 
1083. 

In  action  for  penalty  under  Contract 
Labor  Law,  III,  185. 


COMPLAINT  —  continued. 
In  general  —  iontiuinti. 

In  actions  for  ta.xes,  VII,  992. 

In  ejectment,  requisites  and  sufficiency 

of,  IV,  252. 
In  justice's  court,  requisites  of,  VI,  122. 
In    proceedings    for    dissolution,    suffi- 
ciency of,  IV,  135. 
Making  more  definite  and  certain,   II, 

277- 
Of  unjust  preference,  jurisdiction  to  in- 

'  ..stigate,  VI.  1140. 
Sufficiencv   of  allegation    of   negligence 

in,  8i8-«2i. 
Sufficiency   of.    on   application   for    re- 
ceiver. VI,  1 175. 
In  contloninatlon  proceedings,  IV,  512- 

526. 
For  trespass  in  entry  and  construction 

of  road.  IV.  ^•72. 
In  coutruel. 

In  actions  on  bonds,  I,  677. 

In    actions    on    construction    contracts, 

III,  170. 
In   actions   on    negotiable    instruments, 

I.  597- 

In   actions   to   enforce   subscriptions   to 

stock,  VII,  759. 
In  stockholders'  actions,  VII,  346,  347. 
In  equit.v. 

For  injunction,  sufficiency  of,  IV,  864. 
In  suit  to  enjoin  unlawful  tax,  VII,  1009. 
IiVjuries  tci  animals. 

Amendment  of,  in  justice's  court,  I,  365. 
In  actions  against  carriers  of  live  stock, 

1.803. 
In  actions  for  killing  stock,  I,  246-269. 
In  justice's  court,  requisites  of,  I,  358- 

364- 
In  streetH. 

In  action  at  law  by  abutter  for  injury  by 

railway,  VII,  644. 
In  action  for  injuries  to  passenger  on 

street-car,  VII.  506. 
In  action   for  injury  at  crossings.    III, 

526,  559- 
In  action  for  personal  injury,  VII,  523, 

699. 
In  act'on  to   enjoin   steam    railway   in 

street.  VII.  648. 
In  proceeding  to  obtain  right  to  cross 

another  railroad.  Ill,  401. 

In  torts,  generally. 

For  boycotting,  sufficiency  of.  I.  680. 
In  action  for  flowing  land.  V.  990. 
In  action  for  injury  at  station,  VII,  232. 
In  action  for  injury  caused  by  fire,  V, 

800-007. 
In  action  for  loss  of  or  damage  to  goods, 

II.  274-278. 

In  action  of  trespass.  VII.  iiii. 
PerHonal  iiUurien,  generally. 

For  assault  upon  passenger.  II,  524. 
For  injuries  by  collision,  III,  15. 
For  injuries  by  derailment,  IV,  40. 
For  injuries    by    negligence  of  fello 

servants.  V,  77^^. 
For  injuries  to  child.  II.  809. 
For  injuries  to  employes,  V,  261-273. 
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COMPLAINT  —  continued. 

Pei-Hoiial  iiiJui-icH,  i^iierally  —  continued. 
For  injury  to  passengers,  II,  524-531. 
For  loss  of  baggage,  I,  568. 
For  wrongful  expulsion  from  train,  IV, 

213-217. 
SuliRciency  of,  V,  262. 
Sufficiency  of    in    actions   for  causing 
death.  III,  790-806. 

COMPLETION. 

Of  elevated  railway,  fixing  time  for,  IV, 
280. 

Of  g ivernnient-aided  road,  II,  604. 

Of  railway,  indemnity  to  the  crown  to  se- 
cure, V,  1104. 

Of  road  as  condition  precedent  to  dona- 
tion, VI,  650. 

Of  road,  construction  of  statutes  relative 
to  time  of.  VII.  269. 

Of  road,  power  to  take  lands  after  expira- 
tion of  time  for,  IV.  406. 

Of  road,  subscription  to  be  paid  upon, 
VI,  640. 

Of  road,  time  within  which  to  fence  after, 
V.  810. 

When  road  is  completed  within  acts  of 
congress,  VI.  129. 

COMPRESS  COMPANY. 

Insurable  interest  of,  V,  844. 
COMPROMISE. 

General  treatment.  III.  55. 

By  agent,  of  claim  for  injury  to  live  stock, 
I.  .S8. 

Estoppel  by.  V.  381. 

Evidence  of  efforts  to  make.  V,  411. 

Of  claims  for  taxes,  VII.  986. 

Offers  of,  as  evidence,  V.  500. 

Offers  of  evidence  as  to.  in  actions  for  loss 
of  baggage.  I.  571. 

Power  of  attorneys  to  make.  I.  514. 

Power  of  personal  representatives  to  make, 

V,  553-  ,    ,. 

With  client,  effect  of,  on  attorney  s  lien,  I, 

S18. 
See  also  Release. 
COMPTROLLER  GENERAL. 

Power  of,  over  accounts  of  Western  At- 
lantic R.  Co.,  VIII,  185. 
COMPULSORY   EXAMINATION. 
Of  the  person,  see  Physical  Examina- 
tion. 
COMPULSORY  NONSUIT. 

See  Nonsuit. 
COMPULSORY  PURCHASE. 
Of  land,  under  English  statutes,  IV,  880- 
924. 
COMPUTATION. 
Of  damages  for  breach    of    construction 

contract.  III,  i77- 
Of  damages  to  abutting  owners,  rules  for, 

IV,  329- 
Of  damages  to  child  for  death  of  parent, 

HI,  933-  ,  .      ,       ^ 

Of  damages  to  wife  for  death  of  husband, 

in,  935. 

Of  interest.  V.  1175. 

Of  nrospective  damages  for  causing  death, 
III,  944. 


COJ;  PUTATION  -  continued. 
Of  time,  under  statutes  of  limitation,  VI, 

327. 
CONCEALMENT. 
By  shipper,  of  kind  or  value  of  goods,  II, 

88,  89,  169. 
Of  value  or  contents  of  baggage,  effect  of, 

I.  55^560. 
When  limitation  begins  to  run  in  cases  of, 

VI,  312,  329. 
CONCLUSIONS. 
Facts  and  not  conclusions  must  be  alleged, 

I.  249 
Of  declaration  or  complaint  in  action  for 

damages  caused  by  fire.  V,  900. 
Of  law  must  not  be   stated  in   pleadings, 

VI.  984. 
Of    witnesses,    inadmissible,    IV,   219;    V, 

400. 
Of  witnesses  on  evidence,  VIII,  230. 
Questions    to    witness   calling   for.   VIII, 

214. 
CONCt^USIVENESS. 
Of    assessment    by    jury,   under   English 

Compulsory  Purchase  statutes,  IV,  915. 
Of  award.  /.  461. 
Of   award    under    English   and    Canadian 

statutes.  IV,  911.  944. 
Of  carrier's  receipt  for  goods.  II,  157. 
Of  commissioners'  decisions,  VI,  49.  5°; 

1 146-1149. 
Of  compromise.  III,  55. 
Of  decision  of  court  below,  I,  380. 
Of  decisions  of  land  officers.  VI,  1108. 
Of  decrees  of  foreclosure.  VI.  488. 
Of  engineer's  award  or  decision.  III,  146, 

149.  153- 
Of  expert  testimony.  VIII,  297. 
Of  general  verdict,  VIII,  105. 
Of  judgment  against  corporation  in  action 

by    creditor    against   stockholder,   VII, 

314- 

Of  judgments,  generally,  VI,  84-99. 

Of  judgments  in  condemnation  proceed- 
ings, IV,  757.  770,  778. 

Of  ordinances  as  to  right  of  way  through 
streets,  VII,  574. 

Of  prior  condemnation  proceedings,  IV, 
404. 

Of  railway  tickets,  VII,  1041. 

Of  receipt,  VI,  1160. 

Of  release,  VII,  8. 

Of  rulings  in  equity  in  subsequent  action 
at  law.  VI,  97- 

Of  settlements  between  company  and  con- 
tractor, III,  138. 

Of  verdict  of  jury  to  assess  land  damages, 

IV,  750,  770. 
CONCURRENT  JURISDICTION. 

See  Jurisdiction. 
CONCURRENT  NEGLIGENCE. 
Effect  of.  generally.  III,  246. 
Of  fellow-servants  and  company,  liability 

for,  V.  665-671. 
Of  plaintiff  and  another,  when  a  defense, 

V,  1088;  VI.  818. 

Of  two  carriers,  which  liable,  II,  524. 
CONDEMNATION. 
See  Eminent  Domain. 
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CONDITION. 
Financial,  of  deceased,  proof  of,  in  action 

for  causing  death.  Ill,  880,  883. 
Of  animals  carried,  notice  to  carrier  of,  I, 

749. 

Of  approaches  to  bridge,  I,  701. 

Of  bridges,  duty  of  company  as  to,  I,  697- 
700. 

Of  cror.sing  where  person  is  killed,  effect 
of.  Ill,  828. 

Of  cuiverts,  dutv  of  company  as  to,  III 
661. 

Of  goods  carried,  presumptions  as  to,  11, 
265. 

Of  goods  delivered  by  carrier,  presump- 
tion as  to.  II.  114. 

Of  goods  on  delivery  to  succeeding  car- 
rier, presumption  of,  II.  240.  247. 

Of  goods  shipped,  bill  of  lading  as  evi- 
dence of.  I.  607.  608;  II.  83. 

Of  injured  person,  opinion  of  witness  as 
to,  VIII.  239.  240. 

Of  parties,  pecuniary,  evidence  of.  V,  416. 

Of  persons  on   track  helpless   or  uncon- 
scious. VII.  1  [44. 

Of  plaintiff,  financially,  as  bearing  on  as- 
sessment of  damages.  III,  724. 

Of  premises,  duty  of  company  as  to,  VI, 
270. 

Of  track,  allegations  in   pleading  as  to, 
II.  5^9- 

Of  track,  care  rciiuired  as  to.  VI,  780. 

Of  track,  evidence  as  to.  II,  536. 

CONDITIONAL  DELIVERY. 
Parol  evidence  to  show,  V,  480. 

CONDITIONAL  EXECUTION. 

Of  instrument,  parol  evidence  to  show,  V, 

481. 

CONDITIONAL  SALES. 

Relative  rights  of  mortgagee  and  condi- 
tional vendor  of  rolling  stock,  VI,  429- 
4.W. 
What  are,  and  rights  of  the  parties,  VII, 
102. 

CONDITIONAL  SUBSCRIPTIONS. 
In  aid  of  railways.  VI,  628-643. 
To  stock,  validity  of,  VII,  800-807. 

CONDITIONS. 
In  general. 

As  to  payment  of  freight  before  deliv- 
ery of  goods.  I,  641. 

In  contracts,  generally,  III,  206-209. 

In  negotiable  instruments,  I,  591. 

Precedent,  III,  131,  207;  V,  1096;  VII, 
391. 

Subsequent,  III,  209. 

Upon  appointment  of  receiver  in  fore- 
closure, VI,  492. 
In  condcinnation  proceedings. 

As  to  payment  of  compensation,  waiver 
of,  IV,  559,  560. 

Grants  to  company  on,  in  Canada,  IV, 
926. 

In    conveyance    of   rights    of   way,    IV, 

471-473- 
In   deposit   of   compensation    for   land 

taken,  IV,  550. 
Precedent,  IV,  472,  548. 


CONDITIONS  —  continued. 
Ill  cond«*miiMlion  proceedinKS  —  con. 
Statutory,  as  to  condemnation,  alleging 

non-compliance  with,  IV,  531. 
Subsequent,  IV.  473. 
In  i-untrncis  for  farrinKi'  of  Koods. 
In  bill  of  lading.  I,  625-/)43. 
In  contract  to  deliver  goods  at  a  speci- 
fied time,  II,  159. 
Limitation  of  liability  by  conditions  in 

bill  of  lading,  V,  586. 
On   receipts,  not   special   limitations   of 
liability,  II,  165. 

In  eoiilriK'lH  iV»r  i-urriaKe  of  pn88riiK*'i'N 
or  bnfCKiiKe. 

For  identification  of  passenger,  waiver 
of.  VII.  1068. 

In  checks  for  articles  deposited  in  cloak- 
rooms. I.  575.  576. 

In  free  passes.  VI.  943-946. 

In  railway  tickets,  VII.  1044-1046,  1072, 

1073- 

In  round-trip  tickets,  as  to  identifica- 
tion, stamping,  etc..  VII.  1067-1069. 

In  ticket,  effect  of.  to  limit  liability  for 
baggage.  I.  562. 

Limiting  liability  in  receipts  for  bag- 
gage. I.  563. 

That  drover  traveling  with  cattle  shall 
assume  all  risks.  I.  795. 
In  deeds,  iVnncliisos  and  grants. 

As  to  use  of  franchises.  V,  1026. 

Imposed  bv  ciiv.  upon  occupation  of 
street.  VII.  386. 

In  charters.  II,  708. 

In  deeds.  IV,  14-20. 

In  deeds,  acquiring  easements  by,  IV. 
160. 

In  grant,   forfeiture  for  breach  of,   VI, 

170,  173- 
In   grants   of   street-railway    franchises, 

VII,  382-394. 

In  grants,  reversion  for  breach  of,  VI, 
142. 

In  municipal  grant  of  right  to  run  steam 
railroad  through  street,  VII,  576,  577. 

Precedent,  IV,  15. 

Precedent,  in  charters,  II,  708. 

Subsequent,  IV,   15. 

Upon  use  of  street,  right  of  city  to  im- 
pose, VII,  396. 

In  BubRcriptions. 

Breach  of.  by  company  as  a  defense  in 
suit  by  creditor  against  stockholder, 
VII.  326. 

Effect  of.  on  right  to  levy  assessments, 

VII,  747. 

Imposed  by  statute,  on  aid  to  railways, 
VI.  629- 

Imposed  by  voters,  as  to  municipal  sub- 
scriptions to  railways,  VI,  599. 

In  donations  to  railways,  VI,  649,  650. 

In  petiti'-"'!  to  grant  municipal  aid  to 
railway-.  V^I,  569. 

In  railway  aid  bonds  as  to  funds  from 
whicl  payable,  VI,  678. 

In  taxpavers'  consent  to  municipal  aid 
to  railways,  VI,  572. 

Pertaining  to  recovery  of  stock,  VII, 
Sis. 
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CONDITIONS  — coM/mMfrf. 
In  Hiil)Ht;i-i|)l  ioiiH  —  fontiiiuiui. 

Precedent,   VI,   557,  578,   598,  625,  631, 

650;  VII.  801,  809. 
Precedent,  as  to  construction  of  station, 

VII,  811. 
Subsequent,  VI,  631,  642;  VII,  801. 
That  other  municipalities  subscribe,  VI, 

634. 
That  road  be  built  and  running  at  stated 

time,  VI,  6,34. 
To  stock,  VII,  800-816. 
Waiver  of,  as  respects  municipal  aid  to 
railways,  VI.  6,^2. 
CONDUCTOR. 
General  treatment.  III,  58. 
As  expert  witness,  VIII,  292. 
As  fellow-servant  of  brakemen,  V,  759. 
As  fellow-servant  of  engineer,  V,  742. 
Authority  of,  to  summon   physician,  VI, 

393- 
Averment  of  negligence  of.  III,  800. 
Checks  of,  eflect  generally.  VII.   1060. 
Contributory  negligence  of,  as  a  defense 

to  action  for  killing.  III,  839. 
Duty  to  notify,  of  obstruction  on  track, 

in.  23. 

Evidence  to  show  competency  of,  II.  537. 
Exemplary  damage  for  malicious  acts  of, 

IV,  232. 

Expulsion  by,  after  ticket  wrongfully 
taken  up  by  another  conductor.  IV.  170. 
171. 

Force  used  by,  in  ejecting  passengers.  IV. 
195-200. 

Good  faith  of.  to  mitigate  damages,  IV, 

237. 

Indorsement  by.  on  ticket,  giving  right  to 
stop  over,  VII,  1057. 

Liability  of  company  for  false  imprison- 
ment by,  V,  607. 

Liability  of.  for  killing  stock,  I.  239. 

Liability  of  street-car  company  for  acts 
of.  VII,  535. 

Mistake  of,  expulsion  of  passenger  by  rea- 
son of,  IV,  179. 

On  road  owned  by  crown,  liability  of,  to 
passenger  injured,  II,  524. 

Passenger  injured  in  following  directions 
of,  II,  450,  483. 

Requirement  of.  on  street-cars,  IV,  266; 
VII,  441,  472. 

Riding  in  baggage-car  with  consent  of, 
II,  Sio. 

Right  of,  to  refuse  to  make  unusual  stop, 
II,  408. 

Rude  and  abusive  language  by.  IV,  197. 

Service  of  process  on,  VI,  1096. 

Special  agreement  by,  to  stop  to  let  ofl 
passenger,  II.  408. 

Stop-over  checks  given  by,  VII,  1057. 

Taking  up  wrong  end  of  round-trip  ticket 
by,  expulsion  after.  IV,  185. 

Waiver  of  rule  of  company  by.  V.  34. 

Wanton  and  malicious  acts  of,  IV,  197. 

When  baggageman   is  fellow-servant  of, 

V,  758. 

When  deemed  fellow-servant  of  other  em- 
ployes, V,  732-740. 

When  fellow-servant  of  engineer  on  same 
train,  V,  742. 


CONDUCTOR  —  continued. 
When  train  hand  is  tellow-scrvant  of,  V, 

770. 
When  vice-principal  of  construction  hands 

and  track  repairers.  \',  735. 
When  vice-principal  of  engineer,  V,  735. 
When  vice-principal  of  porter,  V,  737. 
CONFEDERACY. 

I.iabilitv  of  carrier  for  acts  of  army  of,  II, 

ly:  Vlll.  160.  i6i. 
Payments  in  money  of.  VI,  963;  VIII,  ISO. 
Status  of,  VI 11,  158. 
See  also  Pfiii.ic  I^.vemy. 
CONFESSION. 

Entry  of  judgment  by,  VI,  81. 
CONFESSION  AND  AVOIDANCE. 
Plea  of.  alleging  contributory  negligence. 

III.  282. 
Pleading  matter  in.  VI,  1005. 

CONFIDENTIALCOMMUNICATIONS. 
See  Privileged  Communications. 

CONFIRM.'\TION. 
Of  awards,  generally,  I,  461. 
Of  awards  in  condemnation,  IV,  592. 
Of  land  patents,  VI,  11 19. 
Of  municipal  grant  of  street-railway  fran- 
chise, VII,  389. 
Of  report  of  commissioners,  IV,  283,  284. 
Of  report  of  commissioners  in  condemna- 
tion, IV.  738. 
Of  sale  in  foreclosure,  VI,  501. 
Of  wiitness'  testimony,  VIII,  209. 

CONFISCATION. 
Of  stock,  VIII.  160. 

CONFLICT. 
In  Kionornl. 

As  to  possession  between  receivers  and 
attachment  creditors  or  assignees  in 
bankruptcy,  VI,  1180,  1181. 

Between  instructions,  reversal  for,  I, 
395- 

Between  land  grants  and  homestead 
claims,  VI,  138,  172. 

Between  land  grants  to  different  roads, 
VI,  172. 

Between  receivers  in  federal  and  state 
courts,  VI.  1 180. 

Between  written  and  printed  parts  of 
contract  for  through  carriage,  II,  231. 

Of  attachments,  I,  489. 

Of  claims  under  grants,  determination 
of,  VI,  136. 

Of  rights  to  shore  front,  VII,  86. 
Of  evlileiu-e. 

As  to  liability  of  initial  carrier.  II.  207. 

As  to  negligence,  question  for  jury,  VI, 
807. 

Between  expert  testimony  and  estab- 
lished farts,  eflfect  of.  VIII.  298. 

Granting  new  trial  in  cases  of,  VI,  848. 

In  actions  against  street-railway  compa- 
nies, VII,  523. 

Instructions  in  cases  of.  III.  886. 

Nonsuit  in  cases  of.  VIII.  31.  32. 

Raises  question  of  fact  for  jury,  VIII, 
46. 

Review  of.  on  appeal,  I,  426. 

See  Law  of  Place. 
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CONFLICT  —  continued. 
or  JuriMllflioii. 

As  to  the  appointment  of  receivers,  VI, 
1 163. 

Between  federal  and  state  courts,  V,  635. 

Between  federal  and  state  courts  in  in- 
junction suits,  V,  1 161. 

In  mortgage  foreclosure,  VI,  474. 
or  lawH. 

As  to  age  of  responsibility  for  due  care, 
II,  7^)6. 

As  to  construction  and  validity  of  con- 
tracts, III,  2j8,  229. 

As  to  damages  for  injuries  to  passen- 
gers, II.  574. 

As  to  efTect  of  statutes  of  limitations, 

VI,  304. 

As  to  evidence  in  actions  for  mjuries  to 
employes.  V.  276. 

As  to  rate  of  interest,  V,  1176. 

As  to  right  to  sue  for  injuries  to  chil- 
dren, II,  808. 

As  to  usury,  VIII.  144. 

As  to  validity  of  railway  aid  bonds.  VI, 

674- 
Liability  of  foreign  corporation,  by  what 
law  determinid,  V,  loiQ- 

CONFUSION  OF  GOODS. 
By  carrier,  II,  95,  114. 

CONGRESS. 

Authority  from,  to  bridge  navigable 
streams.  I,  709. 

Civil  Rights  Acts  of.  III.  25. 

Constitutionality  of  acts  of.  relative  .0  re- 
moval of  causes,  VII.  20. 

Power  of.  to  amend  charters.  II.  604. 

Power  of.  to  create  an  interstate  com- 
merce commission,  VI,  5. 

Power  of,  to  exempt  railways  from  state 
taxation,  VII,  889. 

Power  of.  to  regulate  commerce.  III.  32. 

Power  of.  to  regulate  interstate  commerce, 
VI,  1-3,  68. 

Tax  on  franchise  granted  by,  VI,  59. 

CONNECTICUT. 
Assessment  and  levy  of  railroad  taxes  in, 

V".  937- 
Conditions  exempting  carrier  from  liabil- 
ity to  person  riding  on  free  pass  in,  VI, 

Q43- 
Constitutionality  of  statutes  of,  relative  to 

condemnation  of  land.  IV,  387. 
Distribution    of    proceeds   of   action   for 

causing    death,  under    statutes    of.  III, 

761,  921. 
Fence  laws  of,  V.  801. 
Limitation   of  liability   for   negligence   as 

respects  injuries  to  employes  in.  V,  126. 
Local  assessment  upon  steam  railways  in, 

or  repairs,  paving,  etc.,  VII.  685. 
Occupation  of  streets  by  steam  roads  un- 
der legislative  grants  of,  VII,  557. 
Statutes  of,  authorizing  municipal  aid  to 

railways,  VI,  537. 
Statute  of.  regulating  liability  for  injuries 

caused  by  fire.  V.  853. 
Statutes  of.  relative  to  condemning  right 

of  way  through  streets.  VII.  585. 


CONNECTICUT  -  continued. 
Statutes  of,  relative  to  highway  crossings 

over  railroads.  III,  449-456. 
Statutes  of,  relative  to  stations,  VII,  205. 
Statutory  provisions  in,   limiting  amount 

recoveral)le  for  causing  death,  III,  921. 
Taking   land    for   streets  and   laying  out 

roads  in,  VII,  547. 

CONNECTING  LINKS. 
General  treatment,  III,  64. 
lu  KtMioral. 

Boycott  by  railroad  employes  against, 
VI.  19. 

Charter  provisions  as  to  physical  con- 
nection, II.  707. 

Connecting  with  branch  road.  I.  683. 

Construction  of  statutes  relative  to,  VII, 
268. 

Duty  of  receivers  to  grant  equal  facili- 
ties to,  VI,  35. 

Liability   for   injury  to   employe  of,   V, 

-'.=i4- 
Power   of   mortgage    receiver   to    lease, 

\I.  4^4- 
Subscriptions  in  aid  of.  VI.  624. 
When    deemed    engaged    in     interstate 

commerce.  I,  78.3-788;  VI,  3. 
As  (.-urrii'i'N  or  k'oo*''*- 

As  carriers  of  merchandise,  II,  200-263. 
Connecting  express  companies,  V,  595- 

598. 
Contracts  by  agents  for  shipment  over, 

1.57. 

Division  of  charges  between,  II,  647. 

Duty  of  intermediate  carrier  to  i)ay 
charges  to  preceding  carrier,  VI,  24. 

Duty  of,  to  give  through  rates,  VI.  14. 

Duty  to  pay  charges  to  next  preceding 
carrier.  VI.  24. 

Duty  to  receive  cars  of  another  com- 
pany. VI.  34. 

Liability  of  last  carrier  to  preceding  one 
for  charges.  II,  647. 

Limitation  of  liability  as  between,  II, 
252-263. 

Limiting  liability  for  connecting  car- 
rier's negligence,  I,  627-629. 

Limiting  liability  to  loss  on  initial  car- 
rier's line,  I,  629. 

Regulation  of  traffic  over,  by  commis- 
sioners, VI,  1139. 

Right  of  last  or  intermediate  carrier  to 
demand  charges,  II,  647,  648. 
As  carriorn  or  paNfleiiKerN  or  liaKKaKt'. 

As  carriers  of  passengers,  II,  512-518. 

Carriage  of  baggage  by,  I,  526-533. 

Delivery  of  check  for  baggage  to  con- 
necting carrier.  I,  546. 

Issuing  round-trip  tickets  by.  VII.  1065. 

Limitation,  in  ticket,  of  liability  to  line 
issuing  ticket.  VII.  1045. 

Limited  tickets  on.  VII.  107,3-1075. 

Stop-over  privileges  on.  VII.  1054. 

CONNECTIONS. 
Power  of  city  to  authorize,  VII,  355. 

CONSENT. 
Ill  Keiioral. 

By  stockholders,  to  consolidation  — 
estoppel,  III,  81. 
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CONSENT  — fo«/i«Mfrf. 
Ill  Kt-iicrnl  —  tontiniiiJ. 

Conclusiveness  of  judgment  by,  VI,  98. 
Decree  by,   in  railway   foreclosure,  VI, 

4H9. 
Jurisdiction  cannot  be  conferred  by,  VI, 

loK. 
Of  bondhol!  -s  that  trustees  sue  to  fore- 
close, VI,   ,,7. 
Of  carrier,  to  act  of  injured  passenger, 

evidence  of,  II,  542. 
Of   conduct(jr,    riding   in   baggage   car 

with,  II,  510. 
Of  connecting  carrier,  necessary  to  bind 

it  to  contract  of  through  carrier,   II, 

224. 
Of  other  lienholders  to  issue  of  receiv- 
ers' certificates,  VI.  IJ0.3. 
Of   parents    to   employment    of     minor 

child,  V.  J46.  24S. 
Of  stockholders  to  acceptance  of  amend- 

nunt  to  chartir.  IV',  75. 
Of   stockholders   to    railway    lease,    VI, 

206. 
To  forfeiture  of  charter,  II,  715. 
To  transfer  of  stock,  right  of  olTiccrs  to 

withhold.  VII,  29.3. 
To  use  of  track  as  footway,  VI,  272,  274. 
Of  local  aiithoi-JllcN, 

By  city,  as  owner  of  abutting  property, 

to  construction    of    elevated   railway, 

IV,  282. 
Municipal  consent,  effect  of,  on  right  of 

abutting    owner   to    injunction,    VII, 

637- 
Of  city  or  town,  necessity  of  compensa- 
tion  to   abutting   owner   in   cases   of, 

VII,  650. 
Of  city,  right  to  condemn  street  before 

obtaining.  VII,  584. 
Of  city,  to  change  of  motive  power,  IV, 

260. 
Of  city  to  placing  of  poles  and  wires  in 

streets,  IV,  262. 
Of  highway  commissioners  to  location 

of  street  ra-ilway,  VII,  376. 
Of  local  authorities,  to  construction  of 

elevated  railways,  IV,  282. 
Of  Wal   authorities    to    oocupation   of 

street  by  railway,   VII,  384-390,  565- 

S8i. 
Of  public  authorities  to  construction  of 

tunnels,  VIII.  121. 
Of  subway  commissioners  to  erection  of 

poles  and  wines,  IV,  262. 
To  use  of  street  by  railways  no  defense 

to  city  or  towin  for  injury  caused  by 

negligence,  VII,  693. 
Of  landowner. 

As  a  defense  to  action  for  damages  to 

land,  IV,  836. 
Necessity  of  condemnation  proceedings 

in  the  absence  of,  VII,  581,  582. 
Of    abutting    owner    to    occupation    of 

street  implies    consent    to    rcgrading, 

VII,  613. 
Of  abutting   owners,   injunction   to  re- 
strain road  built  without.  VII,  422. 
Of  abutting  owners  to  cable  railways,  I, 

728. 


COHSEUT  —  continued. 
Of  landi>wn«<r  —  ni/Uinura. 

Of  abutting  owners  to  elevated  railways. 
IV.  281. 

Of  abutting  owners  to  street  railways, 
VII,  390-393- 

Of    abutting    owners    to    underground 
roads,  VIII,   134. 

Of  abutting  owners  under  Rapid  Tran- 
sit Acts,  VI,  1 157. 

Of  husband  to  entry  on  wife's  land,  V, 
1066. 

Taking  land  by,  generally,  IV,  4OJ-486. 
IV.  884. 

Taking  land  by,  under  English  statutes, 

To  entry  on  land,  as  a  defense  in  eject- 
ment, IV.  846. 

When  I)ars  action  for  trespass.  IV.  874. 

When  deprives   him  of  right   to   enjoin 
ccinstruction  of  railway,  IV,  862. 

CONSEQUENTIAL  DAMAGES. 

Assessment  of.  IV.  68,3, 

For  failure  to  restore  highway.  VII.  625. 

In  actions  for  nuisances,  VI,  901. 

Right  to  recover  for.  in  C(jndemnation 
proceedings.  IV.  679-684. 

To  abutters  on  construction  of  steam  rail- 
way in  street.  VII,  667. 

To  adjoining  owners,  liability  for.  III.  117; 
IV,  3.^6.  3.18. 

When  recoverable,  generally.  III.  675-677. 

CONSIDER.\TICN. 
In  f^>n(>i-al. 

Inadcfjuacy  of.  as  a  defense  to  suit  for 
specific  performance,  VII,  157. 

Parnj  evidence  to  show,  V,  480. 

Reduction  of  freight  as  a,  VI,  334. 

Release  of  right  of  action.  VII,  13. 

Restoration  of,  on  rescission.   III,  228; 
VII.  II. 
In  'oniractN. 

Failure  of,  as  a  defense  to  action  on  sub- 
scription, VII,  787. 

For  consent  to  the  taking  of  land,  IV, 
465. 

For  contract  restricting  liability,  II,  4j8. 

For    limitation    of   liability   as   between 
connecting  lines,  II.  254. 

For  stock  transfer.  VII.  286. 

Lack  of.  makes  contract  void.  Ill,  193. 

Necessity  of,  to  limitation  of  liaibility,  II, 
167:  VI,  334- 

Of  bills  and  notes.  I,  589. 

Of  bonds,  I,  661. 

Of  construction  contract.  III,  120. 

Of  contract   for  shipment  of  cattle,   I. 
760. 

Of  guaranty.  V.  1057. 

Of  receivers'  certificates,  right  to  inquire 
into.  VI.  1206. 

Of  subscriptions  to  stock.  VII,  733-735. 
In  deoclH. 

Of  deeds,  generally.  IV.  3. 

Of  mortgages.  VI.  436. 
CONSIGNEE. 
Conditional  payment  by.  return  of  money 

on  breach  of  condition,  V.  583. 
Delivery  at  house  or  place  of  business  of, 

II,  SO,  95. 
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CONSIGNEE  — fOM^iiMfd. 
Delivery  of  goods  t(j  company  as  affect- 
ing rights  uf,  II,  4J. 
Diliviry  to  agent  of,  II,  119, 
Duties  of,  as  towards  carrier,  generally,  V, 

Duties  of  carrier,  where  consignee  lives  at 
a  distance  from  station,  II,  143. 

Duty  of,  to  examine  goods  before  re- 
moval. II,   1 14. 

Duty  of,  to  leave  address  with  carrier, 
II,  101. 

Effect  of  bill  of  lading  to  pass  title  to,  I, 

Habit  of.  to  call  daily  for  goods,  effect  of, 
on  duty  to  give  notice  of  arrival,  II,  100. 

Holding  goods  at  rvquist  of,  II,  141. 

Identification  of.  11.   118,  128. 

Leaving  blank  space  in  bill  of  lading  for 
name  of,  I,  (bj. 

Liability  of,  for  negligence  in  unloading, 
II,  104. 

Necessity  of  ncjtice  of  arrival  to,   II,  4O; 

V,  57«- 
Neglect  or  refusal  of,  to  receive  or  unload 

goods,  II,   101-105. 
Power  of  consignor  to  change,  II,   ui. 
Reasonable  time  to,  for  removal  of  goods 

after  arrival.  II,  47-49.  91.  '35.  137.  i.?S. 
Release  of  right  of  action  to,  by  consignor, 

II.  -72. 
Right  of  consignor  to  change,  II,  ij8. 
Right  of,  to  change  destination  of  goods, 

II.  113. 
Right  of,  to  inspect  C.  O.  D.  goods  before 

paying  price,  II.  115. 
Right    of,    to    refuse    to    accept    daniaged 

goods,  II,  292. 
Right  of.  to  sue  when  a  factor,  II.  272. 
Right  of.  to  unload,  effect  of  carrier  un- 
loading, II,  78. 
Rights  of,  in  cases  of  partial  loss,  II,  S9- 
Rule  requiring  receipt  of  goods  from,  II, 

164. 
Shipper's  right  to  substitute,  I.  622. 
Sufficiency  of  delivery  to  agent  of,  II,  no. 
Waiver  by,  of  irregular  delivery,  V,  582. 
Waiver  of  notice  of  arrival  to,  I,  641. 
When  bound  by  terms  of  shipment  made 

by  consignor,  II,  160.  169. 
When  deemed  owner,  II,  271. 
When  liable  for  charges,  II,  645. 
When  may  sue  the  carrier.  II,  270.  271. 
When  proper  party  plaintiff.  VI.  925. 
Who  is.  under  bill  of  lading,  I,  614. 

CONSIGNOR. 

Carrier  cannot  dispute  title  of,  II,  97,  271. 

Delivery  to,  or  according  to  directions  of 
agent  of.  II.  in. 

Notice  to,  where  consignee  refuses  to  re- 
ceive goods,  II.  103,  148. 

Power  of.  to  bind  consignee  by  terms  of 
•;hipment,    II,    160,    169. 

Release  of  right  of  action  by.  IT.  272. 

Return  of  goods  to.  on  refusal  of  con- 
signee to  receive,  V,  582. 

Right  of,  to  stop  delivery  or  to  change 
consignee,  II,  121.  128. 

When  deemed  owner.   II,  271. 

When  may  sue  the  carrier,  II,  269-271;  VI, 
92s. 


CONSIGNOR  —  coittimu 

See  also  Siiiri'i-.KS. 
"CONSISTi:\l'." 

Meaning  of,  VIII,  ,309. 
CON'^tll.lU.ATKJX;    .\  M  A  L  G  A  M  A- 
TlON. 
(jciicntltrciiliiicnt,  III,  74. 

The  po'iK'cr,  itiul  //iiu'  exercised.  III,  74. 
liffeet  uf  Ciiiisolidiiliuii,  III,  84. 

Of  iM-lioilB.    I,   31. 

Ry  husb.'ind  and  wife.  V.  I077. 
Of  .ippials.   in   condemnation  proceed- 
ings. IV.  SoS. 

Of  <-|>|-|MII'lll  itIIIK. 

Action  by  stockholders  against  direct- 
ors for  imaulliorized.  V\\,  338. 

.After  doiiatiim  voted,  effect  of.  VI,  6.S..>. 

After  sul)scrii)tic)n  in  aid  completed,  ef- 
fect of.  VI.  fl.'J. 

Allegation  of,  VI.  987. 

Con(ieinn;iti(in  of  pro'  ,'  by  consoli- 
date<l  cmn])anies.  I 

Debts  of  cnnsolidati  pany.  when 

prior  to  niortgage.   v  .,  -,5-'. 

Effect  of.  as  a  defense  to  action  on  sub- 
scriptions. \'n.  777,  77S. 

How  to  mortgage  property  of  consoli- 
dating road,  VI,  416. 

Illegal,  effect  of,  on  right  to  vote,  VII, 
310. 

Jurisdiction  in  foreclosure  as  affected  bv, 

VH.47.V 
Meaning  of  the  word  "  amalgamate  "  as 

applied  to  corporations,  VIII,  305  . 
Meaning  of  the  word   "  consolidation  " 

as  applied  to  railroads,  VIII,  309. 
Municipal  aid   subscription  after,  effect 

of,  VI.  622,  623. 
Of  street  railways.  VI L   ^,^7- 
Pleading  and   proof  in   actions  against 

consolidated  road,  VI,  1025. 
Power  of  consolidated  company  to  as- 
sign property,  I,  478. 
Property    in    hands    of    new    company, 

when  subject  to  execution,  V,  544. 
Right  of  stockholders  to  attack  legality 

of,  VII,  3.30. 
Sale  of  consolidated  road  in  foreclosure, 

VI,  499. 

Taxation    of    consolidated    corporation, 

VII,  856. 
Under  English  statutes.  III.  84. 
Validity  of  subscriptions  pending,  VII, 

741  ■ 
Variance  between  pleading  and  proof  in 
actions  against  consolidated  company, 
VI,  1037. 
When  exemption  from  taxation  passes 
to  new  company,  VII,  904. 
CONSPIRACY. 

Offense  of.  III,  361. 
CONSTITUTIONAL  LAW. 
Act  creating  Interstate  Commerce   Com- 
mission, Vl,  7. 
Alteration,  .amendment,  and  repeal  of  char- 
ter. II,  683-695. 
As   to    grade   crossings    in    Pennsylvania, 

III,  411. 
Change    in    constitution    after   valid    sub- 
scription to  railway  will  not  invalidate 
bonds,  VI,  675. 
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CONSTITUTIONAL  LAW  —  continued. 

Constitutionality  of  charters,  II,  674. 

Constitutionality  ul  consolidation  of  rail- 
w.iys,  ill,  75. 

Constitutionality  of  fence  law,  V,  7i),}-7'}S- 

Constitutionality  '  income  taxes,  \II, 
io-'4, 

Ci>nstitution;ii;ty  of  statutes,  generally, 
VII,  J4.t--'f)-'. 

Constitutionality  of  statutes  regulating  lia- 
bility to  servant  for  injury  caused  by 
negligence  of  fellow-servant,  V,  707. 

C'Diistitutioiiality  of  statutes  relative  to 
bridges,  I,  687. 

Constitutionality  of  stattites  relative  to 
coixlemnation  of  land,  386-392. 

Constitutional  provisions  as  to  crossings 
of  tracks,  III,  302. 

Constitutional  provisions  relativr  to  right 
of  eminent  domain,  IV,  384-,iH6. 

Elevated  railway  acts,  IV,  27r>--78. 

How  far  charter  deemed  a  contract,  II, 
678-682. 

Inhibition  of,  and  restrictions  on  bonuses 
and  donations  to  rnil\v;iys,  VI,  647. 

Interpretation  of  constitutional  iirnvisions 
as  to  municipal  aid,  VI,  524-526. 

Laws  creating  railway  commissions,  VI, 
1135.  1136 

Laws  embracing  more  than  one  subject,  I, 
89:  VII,  256 

Limitations  of  the  taxing  power,  VII,  831. 

Limitations  f)n  power  to  issue  railway  aid 
bonds,  VI,  660. 

Meaning  of  the  term  "  due  process  of 
law,"  VIII,  3". 

New  York  Act  of  i860,  as  to  street  rail- 
ways, VII,  :i77. 

Power  of  legislature  to  authorize  public 
aid  to  railways,  527-535. 

Provisions  as  to  compensation  for  land 
condemned,  IV.  541. 

Provisions  as  to  cipial  taxation  of  street- 
cars, VII,  453. 

Provisions  relating  to  recovery  of  conse- 
quential damages  by  land  owners,  IV, 
680. 

Provisions  relating  to  right  of  eminent 
domain,  IV,  384-386. 

Provisions  relative  to  assessment  of  land 
damages  by  jury,  IV,  604. 

Reservation  of  power  to  repeal  charter, 
II,  6S9. 

Restrictinr.s  upon  the  power  to  issue 
bonds,  I,  655. 

Special  and  local  laws.  I,  89;  VII,  248. 

State  laws  attempting  to  regulate  com- 
merce, III,  32-36. 

State  statutes  relating  to  intoxicating 
li(|uors,  VI,  74. 

Statute  authorizing  commissioners  to  reg- 
ulate interstate  commerce,  VI,  1 152. 

Statutes  allowing  entry  on  land  upon  fil- 
ing bond  for  compensation,  IV,  554. 

Statutes  allowing  interest  on  damages.  III, 

954- 

Statutes  authorizing  one  railway  to  cross 
tracks  of  another.  Til,  392. 

Statutes  authorizing  payment  of  compen- 
sation money  into  court,  IV,  55 '• 


CONSTITUTIONAL  LAW  —  conlitiued. 

Statutes  forbidding  transportation  ol  dis- 
eased cattle,  I,  788. 

Statutes  giving  right  of  action  for  causing 
deatli,  III.  745,  746. 

Statutes  imposing  absolute  liability  for 
stock  killing,  I,  <jo. 

Statutes  imposing  ;ienalt'es  for  failure  to 
ship  goods  promi)tly,  II.  30. 

Statutes  imposing  restri  lioiis  on  foreign 
corporations,  \',  1013,  1014. 

Statutes  incorporating  street  railways.VII, 

.V7- 
Statutes  of  limitation,  VI,  ,?02. 
Statutes  provding  criminal  prosecution  for 

causing  death.  III,  955. 
Statutes  providing  for  laborer's  liens,  VI, 

-295. 
Statutes  regulating  carrier's  charges,   II, 

615,  621. 
Statutes  relating  to  public  aid  to  railways, 

VI,  .S.lO-554- 
Statutes  relative  to  cattle-guar-'s,  II,  591. 
Statutes  relative  to  collisions,  HI,  12. 
Statutes  relative  to  condemnation  procecd- 

injrs,  T"^'    •■^'-  "".i 
Statutes  relative  to  damages.  III,  673. 
Statutes    relative    to    highway    crossings 

over  railr";'(ls.  Ill,  440. 
Statutes    relative    to    motive    power    on 

street  railways,  VII,  437. 
Statutes    relative    to    railway    mortgages, 

VI,  409. 
Statutes  relative  to  removal  of  causes.  VII, 

20. 
Statutes  relative  to  signals  and  speed  at 

crossing.  Til,  405,  531. 
Statutes  relative  to  taxation,  VII,  8,16-850. 
Stock  laws,  I,  88-93. 
What    statutes    are    within    constitutional 

provision  as  to  due  process  of  law,  VII, 

245. 
CONSTRUCTION. 
In  Koiiornl. 

Of  articles  of  consolidation.  III,  81. 

Of  assignments  of  contracts,  I,  479. 

Of  awards,  I.  460. 

Of  bills  of  lading.  T,  601-625, 

Of  bills  of  particulars,  I,  651. 

Of  by-laws.  I,  726. 

Of    company's    rules,    opinion    of    wit- 
ness as  to,  VIIT.  240. 

Of  judgments.  VT.  82-84. 

Of  negotiable  instruments,  I,  591-593- 

Of  ordinances,  VT,  756. 

Of   ordinances    granting    right    of   way 
through  streets,   v''ll.  572. 

Of  pleadings  in  action  against  carrier  of 
passengers,  II.  524. 

Of  policy  of  accident  insurance,  I,  13. 

Of  railway  tickets.  VII,  1041. 

Of    round-trip    and    excursion    tickets, 
VTI,  1064. 

Of  rules,  testimony  as  to  duty  of  em- 
ployes, VIII.  266. 

Of     "  station."      "  depot,"      "  stopping 
place."  etc.,  VII.  192-194. 

Of  writings  a  question  of  law,  VIII,  43. 
Of  l}i-i«lK(>f4,  cni-N,  cattle-guards,  etc. 

Of  bridges,  I,  687-703. 
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CONSTRUCTION  —  continued. 
Of  brides,   cars,  cattle-guards,  etc. — 

conthiucti. 
Of   bridges   over   navigable   waters,    I, 

709-714- 
Of  cars,  patents  for  mode  of,  VI,  957. 
Of  cattle-guards,  II,  591-598. 
Of  culverts.  Ill,  658-660. 
Of  drawbridges,  I,  713-715. 
Of  farm  crossings,  I,  186-193;  V,  614- 

620. 
Of  street  crossings.   III,  424-433,  439- 

442. 
Of  telegraph  lines,  VII,  1026. 
Of  tunnels,  VIII,  121. 
Of  viaducts,  I,  702. 
or  charters,  ft-anchiscs  and  if^rants. 
Of   charter   of  Union   Pacific   R.    Co., 

VIII,  137-140. 
Of  charters,  11,  696-710. 
Of  charters   granted   by  two   or  more 

states,  II.  677.  678. 
Of  franchises,  V,  1025. 
Of  grants,  VI,  134.  135- 
Of  grants  to  Northern  Pacific  Railroad, 

VI,  167-171. 

Of  grants  to  Union  Pacific  R.  Co.,  VI, 

173. 
Of  street  railway  charters,  \  II,  366,  367- 
382. 
Of  contracts,  ^nerally.  " 

Between  connecting  companies,  II,  517, 
518;  III,  68. 

Between  owner  of  stock  yard  and  rail- 
way company,  VII.  350. 

Executory,  to  sell  railroads,  VII,  107. 

For  carrying  the  mails,  II,  i. 

For  joint  user  of  right  of  way,  VII,  83. 

For  shipment  of  cattle,  I,  761,  781. 

For  subscriptions,  VII,  739-743. 

Generally,   III,  201-209. 

Limiting  liability,   II.   171,  439;  V,  594. 

Of  agreements  to  issue  free  passes,  VI, 

Q39- 
Of  sale  of  stock,  VII.  292. 
Of  subscriptions  upon  conditions,  VII, 

800. 
See  also  Construction  Contracts. 
Particular,  for  right  of  way,  IV,  485. 
Particular,  of  shipment,  II,  161. 
Shipping,  II.  156-162. 
To  convey,  VIII.  148. 
To  locate  stations  at  particular  places, 

VII,  201. 

Of  deeds,  leases,  iiiortKajit^cs,  etc. 

Of  assignment  for  creditors,  I,  482. 

Of  car  leases.  VII,  129. 

Of  deeds,  IV,  7-23. 

Of  leases  of  railroads    VI,  198-203,  224. 

Of  mining  leases.  VI,  402. 

Of  mortgages,  VI,  436. 

Of  power  of  attorney  to  transfer  stock, 
VII,  285. 

Of  trusts,  VIII,  117,  118. 
Of  railways. 

See  Construction  of  Railways. 
Of  statutes  generally. 

As  to  compensation  of  receivers,  VI, 
1220. 

English  statutes  relative  to  compulsory 
purchase  of  land,  IV,  880. 


CONSTRUCTION  -  continued. 
Of  statutes  generally  —  continued. 

Giving  right  of  action  for  causing  death, 

III,  746-755- 

Imposing  restrictions  on  foreign  corpo- 
rations, V,  1013. 

In  relation  to  costs,  IV,  729. 

Interstate  Commerce  Act,  VI,  4,  5. 

Of  constitutional  provisions  relative  to 
municipal  aid  to  railroads,  VI.  524- 
526. 

Of  delegated  power  to  condemn  land, 

IV,  411. 

Of  exemptions  from  taxation,  VII,  892- 
900. 

Of  fence  laws,  V.  795-797. 

Of  grant  of  land,  as  regards  uses  in- 
tended, IV,  470. 

Of  rapid  transit  acts.  VI.  1154. 

Of  statutory  grants  of  right  of  way,  VI, 
1 1 20. 

Of  statutory  provisions  as  to  dissolu- 
tion. IV,  133. 

Of  stock  laws.  I,  9,^-96. 

Of  tax  laws.  VII,  850-855. 

Providing  for  laborers'  liens.  VI,  295. 

Regulating  charges.  II.  615.  617.  618, 
621,  625,  636-638,  649-651,  671,  672. 

Regulating  condemnation  of  land,  IV, 
392-399- 

Regulating  liability  for  injuries  caused 
by  fire,  V,  852-857. 

Relative  to  appeals  in  condemnation 
proceedings.  IV.  772. 

Relative  to  bridges.  I,  688.  689. 

Relative  to  cattle-guards.  II.  592. 

Relative  to  condemnation  proceedings, 

IV.  392-399- 

Relative  to  consolidation.  Ill,  74-79. 

Relative  to  crossing  of  two  or  more 
railroads.  III.  .193-396. 

Relative  to  culverts.  III.  658. 

Relative  to  fires.  VII,  254. 

Relative  to  foreclosure.  VI.  470. 

Relative  to  grade  crossings.  III.  450. 

Relative  to  issuing  of  stock,  VII.  278. 

Relative  to  issuing,  taking  up.  and  re- 
demption of  tickets,  VII,  1043. 

Relative  to  mortgage  trustees,  VI,  459. 

Relative  to   municipal   aid  to   railways, 

VI,  554-562. 

Relative  to  obstructions  and  encroach- 
ments in  streets  and  highways,  VII, 
707. 

Relative  to  railway  fares,  VII,  1077. 

Relative  to  railway  mortgages,  VI,  409- 
411. 

Relative  to  sales  of  railroads,  VII,  107. 

Relative  to  union  depot  companies, 
VIII,  135. 

See   also    iNTERrRETATION. 

CONSTRUCTION  COMPANIES. 
Not  liable  for  killing  of  brakeman  by  low 

bridge,  I,  725. 
Power  of,  to  condemn  property,  IV,  409. 
Rights  and  liabilities,  generally.  III,  180- 

182. 

CONSTRUCTION  CONTRACTS. 
Actions  growing  out  of,  III,  166-180. 
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CONSTRUCTION  CONTRACTS  — cow. 
Breach  of,  by  contractor,  remedy  of  sub- 
contractor for.  III,  158 
By  agents  for  construction  of  railways,  I, 

56. 
Claims  under,  priority  of  mortgage  over, 

VI,  457- 
Construing    two    contracts  together,  III, 

124. 
i-.ffect  of  consolidation  upon.  III,  86. 
For  railway  construction.  III,  1 19-166. 
For  the  building  of  government  railroads, 

V,  1050,  1051. 
Fraud  of  directors  in  relation  to,  IV,  71. 
Generally.  III.  119-166. 
Implied  contracts.  III.   124. 
Ollicers  and  stockholders  as  contractors, 

III.  121. 
Power  of  agents  to  make.  I,  56. 
Power  of  directors  to  make,  IV,  62. 
Rights  of  sub-contractors  as  fixed  by.  III, 

155- 
CONSTRUCTION  HANDS. 
Assumption  of  risk  by,  V,  179-181. 
On  gravel  or  material  train,  conductor  as 

vice-principal  of,  \^  740. 
On  gravel  train,  when  foreman  in  charge 

is  vice-principal  of.  V,  750. 
When  con'luctor  is  fellow-servant  of,  V, 

739- 
When  conductor  is  vice-principal   of,  V, 

735.  7.39. 
When   engineer    is    fellow-servant   of,  V, 

742. 
When  foreman  is  not  fellow-servant  of,  V, 

750. 
\\  iicn   superintendent   is   not   fellow-serv- 
ant of.  V.  756.  757- 
CONSTRUCTION  OF  RAILWAYS. 
General  treatment.  III.  109. 

Duty  to  construct  and  liability  for  defects, 
III.  no. 

Contracts    for   raikvay    construction,    III, 

"9-       . 
Construction  conif>anics.  III.  180. 

Alleging  defects  in,  in  auction  for  killing 
stock,  I,  255.  256. 

By  foreign  corporations,  V.  1015. 

By  state  and  city  jointly.  V.  1050. 

Carriage  of  goods  on  road  in  process  of 
constrtRTtion.  11,  16. 

Carrying  passengers  during  period  of  con- 
struction, II.  308,  324,  427. 

Compelling  construction,  VI.  376. 

Construction  of  side-tracks.  VII.  120-124. 

Contracts  with  agents  for  supplies.  I,  56. 

Cost   of,   under  working   agreement,   VI, 
252. 

Damages  for  breach  of  contract  to  build 
road  at  particular  place.  Ill,  702. 

Defects  in,  consequential  damages  for.  III, 
676. 

DifTerence  in  value  before  and  after,  as  the 
measure  of  damages.  VII,  661.  662. 

Duty  to  fence  while  building  road,  V.  808. 

Eflfect  of  abandonment  of.  I,  2. 

Failure  to  begin   within    time   limited   as 
ground  for  dissolution.  IV.  130. 

Failure  to  build,  as  aflfecting  public  sub- 
scription, VI,  611. 


CONSTRUCTION    OF    RAILWAYS  — 

continued. 

Failure  to  build  part  of  road,  VI,  627. 

For  military  uses,  VIII,  161. 

Improper,  landowner's  right  of  action  for, 
IV,  831. 

In  city  streets,  VII,  352,  353,  394-416. 

See  also  Streets  and  Higuw.avs. 

Indemnity  to  landowner  in  lieu  of  enjoin- 
ing; V,  1104. 

Issuing  full  paid  stock  for  work  on,  VII, 

^79- 

Joint  liability  of  lessor  and  lessee  fo;  dam- 
ages resulting  from,  VI,  235. 

Land  damages  from  particular  mode  of, 
IV,  586. 

Liability  for  defective,  VII,  411-416. 

Liability  for  injuries  during  period  of  con- 
struction, V,  mo. 

Limitation  for  suits  for  damages  to  land 
by.  VI,  3J0,  311.  319. 

Meaning  of  the  word.  VIII.  309. 

Negligence  in,  V,  667,  668. 

Of  branch  and  lateral  roads.  I,  681-686. 

Of  cable  railways,  I,  727-729. 

Of  crossing  of  two  railroads.  III,  415. 

Of  depots  and  side  tracks,  municipal  aid 
for.  VI.  561. 

Of  electric  railways.  IV.  257-266. 

Of  elevated  railways,  IV,  273-291. 

Of  parallel  and  competing  lines,  VI,  918. 

Of  track,  under  license,  VI,  261. 

Of  tramways.  VII.  1102. 

On  street,  when  a  "  taking "  of  abutter's 
property.  IV.  445.  446. 

Over  watercourse.  VIII.  172. 

Payment  by  receiver  of  claims  for,  VI, 
1196. 

Plans  of,  as  evidence.  V.  511. 

Power  of  equity  to  compel.  VII,  397. 

Priority  of  mortgages  over  advances  to 
pay  debts  for,  VI.  454- 

Prior  to  proceedings  to  condemn,  effect 
of.  IV,  490. 

Provisions  in  charter  as  to,  II.  701-708. 

Regulating  by  mandamus.  VI.  375. 

Regulation  of.  by  city  ordinance,  VII, 
440. 

Release  of  damages  occasioned  by,   VII, 

14- 
Rights  of  company  pending  condemnation 

proceedings.  IV.  436. 
Taking  materials  from  adjoining  lands,  V, 

nil. 
Unsecured  debts  for.  priority  of  mortgage 

over,  VI,  459- 

CONSTRUCTION  TRAIN. 

Authority  of  conductor  to  carry  passen- 
gers on.  III,  59- 
CONSTRUCTIVE  ANNEX.ATION. 

Of  fixtures.  V.  969- 

CONSTRUCTIVE  DELIVERY. 
By  carrier.  II,  105,  106. 
Of  goods  for  shipment.  II.  38.  39. 
When  defeats  right  of  stoppage  in  transitu, 

TI.  191. 
When   terminates  liability  as  carrier,   II, 

146. 
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CONSTRUCTIVE  NOTICE. 
Of  consolidation,  III,  99. 
Under  recording  acts,  IV,  6. 

CONTEMPT. 
General  treatment,  III,  182. 
By  interference  with  receivers,  VI,   1 182, 

1183;  VII,  7^1- 
In  disobeying  mandamus,  VI,  338. 
In  s.uing  receiver  without  leave  of  court, 

VI,  1213. 

In  violating  injunctions,  V,  1159-1162. 

CONTENTS. 
Of  baggage,  duty  of  passenger  to  disclose, 

I,  558-560. 

Of  call  for  election,  VI,  581,  585. 

Of  lost  baggage,  competency  of  plaintiff 

to  prove,  I,  570. 
Of  lost  election  returns,  proof  of,  VI,  593. 
Of  parcels,  notice  of,  V.  572. 
Of  special  contract,  effect  of  ignorance  of 

shipper  of,  I,  780. 

"CONTENTS      AND      VALUE      UN- 
KNOWN." 
Meaning  of,  in  bill  of  lading,  II,  160. 

CONTEST. 
Of  railway  aid  election,  VI,  604. 

CONTINGENT  FEES. 
Agreements  for,  I,  516. 

CONTINUANCE. 

Discretion  of  trial  court  as  to,  I,  381. 

In  service  after  knowledge  of  fellow-serv- 
ant's incompetency,  V,  705-707. 

Of  causes,  generally,  VIII.  9-1 1. 

Of  fact,  presumption  of,  V,  442. 

Of  foreclosure  sale.  VI,  500. 

Of  injunctions,  V,  1156,  1157. 

Of  inquisitions  to  assess  land  damages, 
IV,  616. 

Of  journey  after  leaving  train,  right  of, 

VII.  I0S5. 

Of  litigation,  to  enforce  attorney's  lien,  I, 

519. 
Of  nuisances,  VI,  892,  893. 
Of  old  corporations  under  new  names.  III, 

86. 
Of  suits  which  would  otherwise  abate,  I, 

II.  12. 

Of  trial.  VIII,  9-1 1. 

CONTRACT  LABOR  LAW. 
General  treatment,  III,  184. 

CONTRACTORS. 

Accounting  with,  on  death  of  receiver, 
VI.  1219. 

Admissions  by,  as  evidence.  V,  486. 

Assignee  of,  when  entitled  to  lien,  VI, 
284. 

Bond  of.  ITT.  138.  i.qfi. 

Breach  of  contract  by.  remedy  of  sub-con- 
tractor for.  III.   156.   158.   159. 

For  railway  consfrnrtion.  rights,  duties, 
and  liabilities  of.  III.  137-144. 

Independent,  liability  for  acts  of,  and  of 
servant*  o<(.  II.  353:  V.   1105-1116. 

Indcpondent  personal  injuries  to  servants 
of.  V.  ii-r. 

Issuing  preferred  s'ock  to,  VII.  280. 


CONTRACTORS  —  continued. 
Liability  for  negligence  of.  III,  118. 
Liability  of  company  to  laborers  employed 

by.  III.  161-166. 
Meaning  of  the  word,  VIII,  309. 
Negligence  of,  as  to  station  grounds.  VII, 

220. 
Right  of.  to  keep  back  estimates.  Ill,  i59- 
Right  of,  to  share  in  land  damages,  IV, 

573- 
Taxation  of.  VII.  861. 
When  may  claim  a  lien,  VI,  279. 
Who  are  "  original  contractors."  as  used 

in  a  mechanic's  lien  law,  VIII,  320. 
See  Independent  Contractors. 

CONTRACTS. 
General  treatment.  III.  185. 

The  power  to  contract.  III.  188. 
Common  law  requisites.  III,  192. 
Requirements  of  the  statute  of  frauds.  III, 

197. 
Construction    and  effect;   conditions,    III, 

201. 
Validity,  III,  209. 
Performance;  breach.  III.  221. 
Modification;  rescission.  III,  225. 
Law  of  place,  III,  228. 
Actions  for  breach  of  contract.  III,  229. 
Particular  contracts.  III,  235. 
In  general. 

Assignability  of  causes  of  action  on,  I, 

476. 
Bills  of  lading  considered  as.  I,  608-624. 
By  city,  to  exempt  from  taxation,  VT, 

754- 
Cancellation  of,  V,  353. 
Charter  fixing  tolls,  how  far  a  contract, 

II.  612. 
Contractual   obligations  of   states,   VII, 

184. 
Covenants  in,  see  Covenants. 
Creation  of  trusts  by.  VIII,   117. 
Effect  of  war  on  validity  of,  VIII,  161. 
Executed,  when  ultra  lires,  VIII,  126- 

132. 
Executory,  for  sales  of  railroads,  VII, 

107. 
For  contingent  fees,  I,  516. 
For  government  supplies.   III.   7. 
For  joint  use  of  depots,  VIII,  1,36. 
For  passage  of  boats  on  canals,  I.  7,^^ 
For    reorganization,    power    to    issue 

bonds   under.   I.  637. 
Inviolability  of,  II.  678-696. 
Involving  patent  rights,  VI,  949-951. 
Location  of  stations  as  aflfected  by,  VII, 

201-204. 
Made  on  Sunday,  validity  of.  VII,  818. 
Measure    of    damages    in    actions    for 

breach  of.  III.  702-708. 
Merger  of.  in  judgment.  VI.  83. 
Merger  of  verbal  into  written.  V,  476. 
Of  car  trust  association.  I.  735. 
Of  partnership,  validity  of,  VI,  936. 
Of    purchase,    power    of    receivers    to 

make.  VI.  1185. 
Oral  stipulation  to  vary.  IV,  481. 
Performance  of.  VII,  203. 
Pooling,  VI,  49. 
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CONTRACTS  —  continued. 
In  ifenei-ai  —  (ontinucd. 

Power  of  married  women  to  make,  V, 
1067. 

Reformation  of,  V,  355. 

Right  of  subrogation  by,  VII,  722,. 

Right  to  interest  on  .udgments  in  ac- 
tions on,  V,  1 1 74. 

Statutes  impairing  the  obligation  of, 
VII,  246,  247. 

Time,  when  of  the  essence  of,  VII,  201. 

Unconscionable,  not  enforced,  V,  355. 

Validity  of,  between  parallel  roads,  VI, 
919. 

Validity,  statute  of  frauds,  VII,  202. 

What  are  ultra  vires,  VIII,  126-132. 

When  champertous,  II,  609. 

When  charter  is,  with  state,  II,  678-682. 

When  controlled  by  custom.  III,  667. 

When  create  estoppels,  V,  382. 

When  usurious,  VIII,  144. 

When  %oid,  as  against  public  policy, 
VII,  1030. 

With  warehousemen,  nature  of,  VIII, 
162. 

Written,  oral  evidence  to  vary,  V,  474- 
481. 
Afi  to  liirin  crosHiiiK»*  and  foiicoN. 

As  to  erection  of  gates  at  farm  crossing, 
I.  187. 

Between  company  and  landowner  re- 
specting fences,  I,  140;  V,  804-807. 

Liability  of  company  where  duty  to 
fence  is  imposed  by,  I,  166-168;  V, 
804-807. 

To  build  fences,  V,  804-807. 

As  to  i-i||;ht  oi"  way  or  route. 

For  joint  use  of  right  of  way.  VII,  83. 
For  right  of  way,  constructing  road  un- 
der, IV,  247. 
For  right  of  vay  upon  conditions,  IV, 

471-473- 

To  change  route,  validity  of,  VI,  362. 

To  convey  right  of  way,  by  and  against 
whom  enforceable,  IV,  481;  VII,  78- 
89. 

To  grant  right  of  way,  specific  perform- 
ance of.  IV,  481. 

With  city  for  use  of  streets.  VII.  571. 

With  landowners  as  to  change  of  route, 
VI,  360. 

With  owner,  for  right  of  way,  as  a  de- 
fense in  ejectment,  IV,  849. 
Betwpoii  (MtniierliiiK  lines. 

Interpretation  and  effect  of,  II,  517,  518; 
III.  68-72- 
By  age  at  N. 

Agent  of  one  party,  when  agent  of  the 
other,  I,  41. 

As  to  location  of  depots,  I,  55. 

For  their  own  benefit.  I,  47. 

In  name  of  principal.  I,  47. 

To  build  gates  or  crossings,  I.  55. 

For  board  of  injured  employes  made  by 
station  agents.  VII.  188. 

For  board  of  laborers  and  others  made 
by.  I.  58.  59- 

For  rer)ai''=  of  cars,  made  by  station 
agents.  VII,  188. 


CO  NTR  A  CTS  —  continued. 
By  uiicnt.4  —  continued. 

For  shipment  of  freight  made  by,  I,  57, 

58. 
For   supplies    to    persons   constructing 

road,  I,  56. 
For    transportation,    power    of    station 

agent  to  bind  company  by,  VII,  186. 
Power  of  public  agents  to  make,  I,  86. 
Signing  as  "  agent  for  "  principal,  I,  47. 
To  store  goods,  made  by,  I,  58. 
When  principal  bound  by,  I,  54-61. 
Limiting  liability. 

Action    against    carrier    for   breach   of, 

when  barred,  VI,  314. 
Effect  of  shipper's  failure  to  read,  VI, 

335- 
For  baggage,  I,  565. 
For  injuries  to  employes,  V,  125,  126. 
For  negligence,  II,  172-180,  258. 
In  carriage  of  express  goods,   V^  585- 

594- 

In  carriage  of  live  stock,  I.  763-783. 

In  carriage  of  merchandise,  II.  164-186. 

In  carriage  of  passengers.  II.  436-440. 

Made  after  loss  do  not  limit  liability,  VI 
336. 

Made  by  shipper's  agent,  ratification  of, 
II,  168. 

Special,  V,  591-594- 

See,  generally.  Limitation  of  Liabil- 
ity. 
Of  sei'vice. 

For  personal  services,  when  specifically 
enforced,  VII,  154. 

For  work,  service,  etc.,  complaint  in  ac- 
tion on,  VI,  989. 

Of  employment,  generally,  V,  2. 

Of  employment  of  physicians.  VI.  391. 

Of  employment,  power  of  infant  to  en- 
ter into,  V,  246. 
Of  HubHcriptinii. 

By    company   to    pay    interest    to    sub- 
scriber of  stock,  VII,  745,  746. 

Conditions  form  part  of,  VI,  633. 

For  municipal  aid,  when  ultra  vires,  VI, 
614. 

In  aid,  rescission  of,  VI,  619. 

Of   municipal   subscription,   validity   of. 

VI,  613. 

To  stock.  VII.  726-746. 

To  subscribe  for  stock,  when  specifically 

enforced,  VII.  149. 
To  subscribe  in  addition  to  aid  voted 

VII,  617. 

To  take  stock  in  payment.  III,  129. 

With  stockholders  as  to  application  of 
new  stock,  VII.  283. 
To  carry  live  Ntock  and  mails. 

By  shipper  to  furnish  cars,  I,  741. 

For  carrying  mails,  II,  i.  2. 

Ignorance  of  party  to.  as  to  contents  of. 
I,  780. 

Of  drover  traveling  with   stock  to  as- 
sume all  risks.  I,  795-797. 

Of  owner  to  feed  and  water  stock.  I,  751. 

To  carry  drover  with  cattle,  breach  of. 
I,  792. 

To  deliver  stock  at  stock  yards,  VII, 
349.  350. 
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CONTRACTS  —  continued. 
To  carry  merchandise. 

Between  connecting  carriers  do  not  af- 
fect third  persons,  II,  206. 

By  shipper's  agent  for  limitation  of  lia- 
bility, II,  263. 

Construction  of,  as  between  shipper  and 
carrier,  II,  157. 

Evidence  to  establish,  II,  59. 

Failure  to  deliver  makes  carrier  liable 
on,  II,  147. 

For  absolute  exemption  from  liability, 
validity  of,  II,  259. 

For  express  facilities,  specific  perform- 
ance of,  V,  564. 

For  future  transportation,  when  ultra 
vires,  VIII,  130. 

For  through  carriage,  power  to  make, 
II,  209,  221-224. 

Liability  of  initial  carrier  under  special, 
II,  215. 

Made  by  undisclosed  agent,  right  of 
principal  to  sue  on,  II,  269. 

Of  carriage  and  affreightment,  con- 
struction of,  II,  156-162. 

Of  shipment,  when  rights  of  the  prrties 
are  determined  by,  II,  157. 

Of  through  carriage,  what  are,  and  how 
made,  II.  224-231. 

Privity  of.  to  give  right  of  stoppage  in 
transitu,  II,  187. 

Privity  of,  what  necessary  to  hold  final 
carrier,  II,  245. 

Special,  required  to  make  initial  carrier 
liable  beyond  its  own  route,  II.  214. 

Special,  setting  out  in  pleading,  II,  277. 

Special,  under  English  Carriers'  Act,  II, 

194. 
Special,  when  may  be  implied,  II,  214. 
To   allow   rebates   and  drawbacks,    IV, 

119,  123. 
To  carry  as  much  grain  as  shipper  "  may 

desire,"  validity  of,  II,  158. 
To  deliver  for  shipment,  breach  of,  II, 

42. 
To  deliver  goods  at  specified  time,  II, 

66.  159. 
To  furnish  cars  at  specified  time,  II.  34- 
To  furnish  cars,  made  by  station  agents 

VII.  187. 
To    give    notice    of    arrival,    power    of 

agents  to  make.  II,  loi. 
To  pay  excessive  freight,  effect  of,  II, 

634- 

Waiver  of  breach  of,  II.  158. 

Written,  oral  evidence  to  vary,  II,  156. 
To  carry  paAsenKers  or  haggaKe. 

Action  for  breach  of,  in  expelling  pas- 
senger. IV,  209. 

Express,  giving  passenger  right  to  stop 
over.  VII.  1056. 

May  be  shown  by  parol,  notwithstand- 
ing ticket,  VIT.  1040. 

Of  ferriage.  V.  839. 

Passage  tickets  are  not.  VII.  10.^9. 

Power  of  initial  carrier  to  make  through 
contract.  II.  S14. 

Powers  and  duties  under.  VII.  454.  455. 

With  initial  carrier  for  through  carriage 
of  baggage,  I,  527. 


CONTRACTS  —  continued. 
To  carry  pa«8eii{;er8  or  baggage  —  con. 
With    passengers,    breach    of,    pleading 
and  proof  as  to,  VI,  1024. 
Miscellaneous. 

Action  for  death  caused  by  breach  of. 

HI,  744. 
Between  carriers  and  elevators,  IV,  370. 
Between  companies  for  crossing  tracks, 

III,  391. 

Between  company  and  its  president,  VI. 
1070. 

Between  directors  and  company,  IV,  68. 

Between  government  and  subsidized 
roads,  VI,  129. 

Between  railway  companies  and  con- 
struction companies.  III,  180. 

Between  telegraph  companies  and  rail- 
way companies,  VII,  1027-1031. 

Power  of  foreign  corporations  to  make, 

V,  1016. 

Power  of  receivers  to  make.  VI,  1185. 
Private  interest  of  directors  in  corporate, 

IV,  70. 
Ratification  of.  Ill,  7. 

Receiver,  how  far  bound  by  pre-existing, 

VI,  1188,  1189. 

Release  of  company  from  liability  for 
injuries  by  negligence  of  fellow-serv- 
ants, V,  708. 

To  build  or  restore  depot,  pleading  and 
proof  as  to,  VI,  1024. 

To  construct  cattle-guards.  II,  593. 

To  construct  farm  crossing,  V.  618. 

To  convey,  construction  of,  VIII,  148. 

To  execute  leases.  VI.  202.  217. 

To  insure,  breach  of.  V.  847. 

To  issue  free  passes.  VI,  939,  940. 

To  keep  cars  in  repair,  time  to  sue  on, 

VI.  316. 

To  locate   station    at    particular  place, 

VII.  201,  204. 

To  pay  carrier's  charges,  II,  612. 

To  sell  and  deliver,  action  for  breach  of, 

VII.  105. 
To  sell  railroads.  VII.  107. 
To  stop  trains    at    refreshment-rooms, 

VII,  5. 
With     abutting     owner     to     construct 

bridge.  I.  692. 
With  city,  construction  of  bridge  under, 

I.  691. 
With    owner,    necessity    of.    to    entitle 

claimant  to  lien.  VI.  284.  296. 
With  rival  elevator,  delivery  by  carrier 

in  cases  of,  IV.  370. 
Pleadinfcn  and  evidence. 

Admissibility  in  evir'ence.  TIT.  858. 
Admissibility  of  eyidence  in  actions  on, 

V,  .188-394. 

Burden  of  proof  in  action  for  breach  of, 

by  carrier.  VT.  10.35. 
In  writing,  effect  of.  as  evidence.  V.  518. 
Proof  of  performance  of.  V.  394. 
Secondary  evidence  of.  V.  454. 
Statement  of  cause  of  action  in  actions 

on.  yi.  989. 
Sufficiency    of    evidence  in  actions  on, 

generally,  V.  524-526. 
What  actions  are  founded  on,  I,  27. 
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CONTRACTS  —  continued. 
Specitic  |»crl'orinam'<'  of,  III,  301. 
What  may  be  specifically  enforced,  VII, 

I44-J55- 
See   also   Agreements;    Construction 
Contracts;  Implied  Contracts. 

CONTRADICTION. 

In  evidence,  efTect  of.  V,  524. 

In  instructions  in  actions  for  injuries  to 
employes,  V.  302. 

In  statements  of  witnesses,  use  of,  to  im- 
peach, VIII,  205.  206,  219. 

Of  bill  of  lading  by  parol,  I,  614-618. 

Of  receipts  by  parol,  V,  480. 

Of  testimony  of  opponent's  witnesses, 
VIII,  204. 

Of  witnesses,  VIII,  203-209. 

CONTRIBUTION. 
Among  stockholders,  VII.  330. 
Among    stockholders    sued    by    creditors, 

VII,  328. 
To  sick  fund  out  of  wages,  VM,  17. 

CONTRIBUTORY  NEGLIGENCE. 
General  treatment,  III,  242. 
General  princitles;   ivhat  constitutes,   III, 

243- 

Pleading,  III,  275. 

Questions  of  law  and  fact,  III,  282. 

Evidence;  burden  of  proof,  III,  295 

Instructions,  III,  306. 
What  is,  VIII,  309- 
AIIeKAtions  a8  to. 

Alleging  absence  of,  on  plaintifT's  part, 
V,  906,  907. 

Alleging,  in  plea  or  answer,  I,  270,  271; 

IV,  40;  VI,  1005. 

Appearing  from  complaint,   rule  as  to, 

II,  S.32. 

Necessity  of  averring,  in  answer,  V,  274. 

Negativing,  in  complaint.  I,  266.  364;  II, 
529;  III,  801;  V,  774;  VI,  997. 
Evidence  of. 

Admissibility  of  evidence  to   prove,  V, 
914. 

Admissibility  of  evidence  to   show  ab- 
sence of,  V,  908. 

Age  of  injured   person,   as  bearing  on 
question  of,  V,  395. 

Burden   of   proof   to   establish,    V,   286, 
451,  942;  VII.  532. 

Burden    of   proof   to    show   absence   of, 

V,  284. 

Burden  to  disprow,  II,  551;  V,  938. 
Sufficiency  to  show  absence  of,  V,  296. 
To  prove  or  disprove,  sufificiency  of,  I, 
279:  II.  fi?fi-  542. 
InMriictioiiK  an  to. 

Ignoring  doctrine  of,  erroneous,  I,  3931 

III,  898,  909. 
Ignoring  issue  of,  V,  787. 
Non-reversible  errors  in,  I,  407. 

Not  correctly  stating  law  of,  V,  307,  308, 

On  question  of.  VII.  704. 

Prayers      for.      stating      doctrine      too 

strongly,  III.  917;  VIII,  82. 
Relative  to.  V.  947.  948. 
To  jury  as  to,  III,  653,  654;  VIII,  58 

70-72. 


CONTRIBUTORY  NEGLIGENCE— coh. 
C  'i.'  «lrivor8. 

Of  person  in  charge  of  frightened  team, 

V,  1043. 
Of  vehicle,  IV,  271. 

Of  vehicle,  when  for  the  jury.  III,  890. 
See  I.MPUTED  Negligence. 
Of  einplo.vcN. 
Infant,  V.  250. 

Injured,  as  a  defense.  V.  184-246. 
Injured,  evidence  of,  V,  278,  279. 
Injured,  sufficiency  of  evidence  to  show, 

V,  295,  296. 
Injury  by.  III,  23,  24;  V,  184-203. 
In  manner  of  using  tools,  V,  208. 
In  operation  of  trains,  use  of  machinery, 

etc.,  V,  203-222. 
Negativing,  in  complaint,  V,  272. 
Obeying  order  of  superior,  when  consti- 
tutes, V,  238,  239. 
What  is,  V,  777. 
Of  parent  or  ehihl. 

Of  child  injured,  II,  764-789. 

Of  child  injured,  proof  of,  II,  812. 

Of  child  injured,  when  question  of  fact 

for  jury,  II,  78.^85. 
Of  parent  of  child  injured,  proof  of,  II, 

812. 
Of    parents    or    custodians    of    injured 

child,  789-807. 
Of  passenfcerH. 

Injured,  II,  440-512. 

Injured  by  collisions.  III.  14.  15. 

Injured  in  collision  between  train  and 

street  car.  III,  20. 
Injured  in  sleeping  ca-s.  VII,  135. 
Injured  on  electric  cars,  IV.  269. 
Injured  on  street  railways,  VII.  480-502. 
Per  se.  in  leaving  moving  cars,  what  is, 

II,  468. 
Of  persons  on  street  or  track. 
At  crossings.   III,  537-638. 
By  cable  cars.  I.  733. 
By  collision.  III,  20. 
By    obstruction    or    encroachment    in 

highway,  VII,  714. 
By  railway  in  street,  as  a  defense,  VII, 

700-701. 
By  street  car,  VII,  415,  523-532. 
Failure  of  traveler  at  crossing  to  look 

and  listen.  III,  570-573. 
In  crossing  track.  III.  822-829. 
In  street  or  highway,  VII,  694. 
Of  licensees,  VI,  275.  276. 
Of    trespassers,    effect    of,    VII,     1151- 

1163. 
Of  trespassers  walking  on  track.   III, 

833-«34- 
On  track,  V,  1008. 
Of  shippers. 

EfTect  of  in  shipper  of  stock,  I,  756,  757. 

Of  cattle,  I,  750.  7';7- 

Of  custodian  traveling  with  live  stock, 

I.  798-801. 
Of  owner  of  goods  lost  or  injured,  II, 

267. 
When  excuses  carrier,  II,  84. 
Of  other  persons. 
Of  owner  of  animal  killed.  I,  208-236. 
Of  persons  injured  at  bridges,  I,  707. 
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CONTRIBUTORY  NEGLIGENCE— ««. 
Of  other  permiiis — lontiniicii. 

Of  persons  injured  at  stations,  VII,  224- 

231. 

Of   person    suffering    damage    through 
fire.  V,  883-89.3. 

Of  persons  whose  land  is  floodc<l,  III, 
664. 

Of  plaintifT,  as  affecting  right  to  dam- 
ages, V,  959. 

Of  plaintifT  suing  for  damages  caused  by 
defect  in  cattle-guards,  II,  600. 
PiH'Niiiiipiion  of,  I,  307  ;  II.  546,  549. 

Of  employe  injured,  V.  300. 
When  a  (l«>f)>iiH«\ 

In  action   for  injury  by   fellow-servant, 

V,  776-778. 

In  actions  for  injuries  to  employes,  V, 

184-246. 
Nonsuiting  plaintflf  for.  VIII,  25.  30. 
Not  excused  by  negligence  of  company, 

III.  631. 
Of  carrier,  when  deprives  him  of  defense 

of  vis  major,  II,  22. 
Of  deceased,  to  action   for  causing  his 

death.  III,  813-843.  S49.  874,  887,  897- 

899,  908. 
Of  ejected  passenger,  IV,  213. 
To  action  for  failure  to  fence.  V,  831. 
To  action  for  flowing  land.  V,  988. 
To  action    for   injury   caused   by   negli- 
gence of  fellow-servants,  V^.  777.  778. 
To  action  for  loss  of  baggage,  I,  573. 
To  action  for  loss  of  property  or  money 

of  passenger,  VII,  137. 
To  action  for  penalty,  VI,  969. 
When  bars  claims  against  government, 

111,8. 
Whon  not  a  ilrf.'iise. 

Recovery  notwithstanding,   for  injuries 

to  animals,  I.  229-233. 
For  injuries  to  children,  II,  778. 
For  injuries  to  passengers,  II,  458. 
For  injuries  to  trespassers,  VII,  1159. 
When  does  not  bar  recovery,  VI,  276. 
When  for  the  .jury. 

Generally,  I,  801;  II,  84:  III,  628,  629, 

891;  V,  3,2^-2,7,7;  VII,  235,  504;  VIII, 

45. 
Of  shipper.  II,  175. 
Whether   question    of    law   or    fact.    V, 

788,  957.  958. 
See    alsp    Comparativk    Negligence; 

Imi'Lted  Negligence;  Negligence. 

CONTROL. 

By  company,  of  work  in  'lands  of  con- 
tractor, V,  1 108. 

Meaning  of,  in  contract.  III,  204. 

Of  legislature  over  railroads,  Vll.  243. 

Of  passenge-  over  driver,  V,  1087. 

Of  railroads  by  government.  VIII.  159. 

See  also  Government  Railroads;  Land 
Grant  Railroad.s;  State  Aid. 

Of  streets.  VTI,  569. 

Over  streets  by  cities.  VII,  671. 

t.   )NVERSION. 
See  Trover;  Conversion. 

CONVE -i  .\NCE. 
.Acquirement  of  easements  by,  IV,  159, 


CONVEYANCE  —  continued. 

Acquisition  of  right  of  way  by,  VII,  76- 
80. 

By  husband,  of  perpetual  easement  in 
wife's  land,  V,  1066. 

By  husband,  of  right  of  way  over  home- 
stead. V.  1063. 

By  owner,  ordering,  in  judgment,  IV, 
350. 

By  trustees  and  persons  under  disabilities, 
IV.  882. 

For  depot  purposes.  VIII.  136. 

From  owner,  taking  land  by.  IV,  462. 

Of  land  held  adversely,  I,  38. 

Of  land,  taking  in  payment.  VII.  739. 

Of  mortgagor,  judgment  directing,  VI, 
488. 

Of  public  common  or  right  of  way 
thereon.  VII,  571. 

Of  right  of  way,  effect  of,  to  release  dam- 
ages to  other  property  of  grantor.  IV, 
477- 

Of  rights  of  way,  upon  conditions,  IV, 
471.  473. 

Of  riparian  rights,  VII,  91. 

Of  servient  estate,  effect  of  on  casement, 
IV,  161. 

Of  voting  power.  VII.  309. 

Power  of  corporations  to  make.  Ill,  321. 

Recitals  in,  weight  of,  as  evidence,  V.  523. 

Statement  of  cause  of  action  in  suits  to  set 
aside,  VI.  991. 

When  presumed.  I,  38. 

See  also   Deeds;    Fraudulent  Convey- 
ances: Land  Grants;  Mortgages. 
CONVICTION. 

Of  crime,  proof  of.  to  impeach  witness, 
VIII.  204. 
CONVICTS. 

Employment  of,  III,  356. 
COPIES. 

Of  public  records  as  evidence,  V,  502. 

Of  written  instrument  as  secondary  evi- 
dence. V  458. 

Serving  process  by  leaving  a  copy,   VI, 
1099. 
CO-PLAINTIFF. 

Death  of.  as  ground  of  abatement.  I.  8,  9. 

COPYRIGHT. 
General  treatment.  III,  315. 

CORD. 

Meaning  of  the  word  as  applied  to  the 
measurement  of  wood.  VIII,  310. 

CORD-WOOD. 
See  CoMnusTiiiLE  M.vtter. 

CORONERS. 
General  treatment.  III.  316. 
Depositions  taken  before,  as  evidence.  V, 

522. 
Evidence  of  proceedings  at  inquests.  III, 

857.  859. 

CORPOR.ATIONS. 
General  treatment.  III.  316. 
General  t^ineil>les.  III.  317. 
Corporate  fo^'ers.  III.  318. 
Corl^orate  liabilities.  III.  323. 
Suits  by  and  against.  III.  323. 
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CORPORATIONS  —  continued. 
Ill  iteiieral. 

Corporate  existence,   averment  of,   VI, 

986. 
Corporate  records,  estoppel  by,  V,  366. 
Criminal  responsibility  of,  generally,  III, 

354- 
Dissolution  of,  as  ground  of  abatement, 

1.9. 
How  far  deemed  citizens.  III,  1-4. 
Legal  status  of  reorganized,  VII,  57. 
Liability  of,  for  acts  of  receivers  while 

in  possession,  VI,  1227-1231. 
Meaning  of  the   word  as  applied   to  a 

tax  on  persons  or  corporations,  VIII, 

310. 
Notice  of  accident  to,  I,  14. 
Notice   to,   or   knowledge   of  directors, 

when  imputable  to,  IV,  64. 
Residence  of.  III,  4. 
Right  to  inspect  books  of,  VII,  307. 
Statutes  makijig,  agent  for  collection  of 

taxes,  VII,  984. 
Subscriptions  by,  to  stock  of  other  cor- 
porations, VII,  816,  817. 
Taxation  of  interstate  business  of,  VI, 

62,  63. 
When  deemed  foreign,  V,  1012. 
When  estopped,  V,  369. 
Agents  and  oftti-crs  of. 

Acts  of  officers,  when  binding  on,  VI, 

90S- 
Agent  of,  when  agent  of  other  party  to 

contract,  I,  41. 
Corporate  officers,  acts  of,  when  estop 

corporation.  V.  381. 
Fiduciary  relation  between  ofificers  and, 

VI,  90s. 
Liability  of,  for  torts  of  agents,  I,  61-86. 
Liability  of  president  to,  VI,  1071. 
Power  of  directors  to  bind,  IV,  63. 
Power  of  superintendent  to  bind,  VII, 

823.  824. 
Ratification  by,  of  acts  of  agents,  I,  80- 

86. 
Ratification  by,  of  acts  of  directors,  IV. 

73. 
Charter  or  fVanfhi8(>. 

Assignment  of  franchise,  I,  478. 
Construction  of  charter  in  favor  of  pub- 
lic, II,  700. 
Franchise  to  be.  not   subject  to   mort- 
gage. VI,  412. 
See  also  Cii.\rters. 
Creation  and  existence  of. 

Acts  creating,  judicial  notice  of,  V,  43S. 
Charter  in  two  or  more  states,  II,  677, 

678. 
Corporate   character,  appearance  as  an 

admission  of,  I,  451. 
Corporate   existence,  averment  of,   VI, 

986. 
Corporate  existence,  burden  of  proof  as 

to,  V,  448. 
Corporate  existence,  effect  of  acceptance 

of  charter  to  prove.  II.  676. 
Corporate  existence,  right  to  question, 

V.  362,  iioi. 
Corporate  existence,  when  presumed,  V, 

443- 


CORPORATIONS  —  continued. 

Creation  and  exIslenL-e  of —  lontinued. 

How  far  consolidation  creates  new  cor- 
porations, III,  84-86. 

Of  dilTerent  states,  consolidation  of.  III, 
78. 
Power  of. 

Cities,  generally,  VI,  752-758. 

Conferred  by  charter,  II.  696-701. 

Dc  facto,  to  condemn  lands,  iV,  407. 

To  contract.  Ill,  188-192. 

To  issue  debentures.  III,  959. 

To  make  or  take  leases.  VI,  203-218. 

To  mortgage  property,  VI,  408-411. 

Under  charter  provisions,  II,  696-701. 

What  corporations  may  exercise  power 
of  eminent  domain,  IV,  405-409. 
Properly  of. 

Alienation  of,  when  ultra  vires,  VIII, 
127. 

Authority  of  president  to  sell  or  mort- 
gage, VI,  1068. 

Corporate  bonds,  assignability  of,  I,  477. 

Corporate  funds,  action  to  restrain  mis- 
use of.  VII.  333. 

Lands  of,  when  subject  to  escheat,  V, 
358. 

Liability  of.  to  condemnation,  IV,  417- 
430. 

Transfer  of.  by  president  to  successor  in 
office,  VI,  1072. 

What  may  be  taken  for  railway  purposes, 

IV,  417-430. 

Suits  l>y  and  against. 

Competency  of  members  of,  as  wit- 
nesses, VIII,  196. 

Competency  of  plaintiff  in  action 
against,  VIII,  195. 

Foreign,  when  suable  in  attachment,  I, 
490,  492. 

Impeachment  by  stockholders  of  judg- 
ment against    VII,  330. 

Intervention  by  attorney-general  in  suits 
against,  I,  512. 

Jurisdiction  of  federal  courts  in,  V,  631- 

634- 
Power   of  attorney-general    to   proceed 

against,  I,  51 1,  512. 
Punishment  of,  for  contempt,  III,  184. 
Remedy   of   stockholders   against,    VII, 

330-334. 

Removal  of,  to  federal  courts,  VII,  21, 
22,  32-35. 

Right  of  stockholders  to  sue  in  behalf  of, 
VII,  328,  329. 

Stockholders  as  parties  to  suits  against, 
VII,  329.  330. 

See  also  Charters;  Franchises;  For- 
eign     CoRroRATioNs;       Municipal 

CoRrORATIONS. 

CORRECTION. 
Of  deeds.  IV,  24. 
Of  mistakes  in  equity,  V,  354. 
Of  verdicts,  VIII,  92,  99. 
See  also  Amendment. 

CORPOR.^TION. 

Of  witness,  VIII,  209. 
CORRUPTION. 

Meaning  of,  as  used  in   English  Act  of 
Regulations  of  1695,  VIII,  310. 
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CORRUPTION  —  continued. 
Of  arbitrators,  impeachment  of  award  for, 

I,  463. 
CO-SERVANTS. 

Competency  of,  when  for  the  jury,   III, 

893. 
Time  to  sue  for  damages  caused  by  negli- 

gence  of,  VI,  327. 
See  also  Fellow-servants. 
COSTS. 
General  treatment.  III,  324. 

General  princi(>les.  III.  325. 

Particular   actions   and  proceedings,    III, 
328. 
Allowance  in  addition  to,  IV,  729. 
Constitutionality  of  laws  giving  attorney 

fees.  I.  92. 
Effect  of  tender  or  offer  of  judgment  on 

right  to.  IV,  728. 
Granting  change  of  venue  on  payment  of, 

VIII,  9. 
In  action  for  refusal  to  transfer  stock,  VII, 

298. 
In  actions  for  loss  of  or  damage  to  goods 

carried,  II,  293. 
In  actions  to  collect  charges.  II,  666. 
In    ..ondemnalion    proceedings,    IV,    728- 

734- 
In  elevated  railway  cases.  IV.  356. 
In  expropriation  proceedings  under  Cana- 
dian statutes,  IV,  931,  932. 
In  proceedings  for  compulsory  purchase, 

under  English  statutes,  IV,  900-902. 
In  proceedings  to   dissolve   corporation, 

IV.  137. 
In  proceedings  to  obtain   right  to  cross 

another  road.  III.  408. 
In  proceedings  under  the  English  Railway 

and  Canal  Traffic  Act,  II,  196. 
In  railway  foreclosures,  VI,  512. 
In  suits  for  value  of  lost  baggage,  I,  574. 
In  suits  to  restrain  discrimination,  IV,  104. 
Litigation  taxes,  VII,  835. 
Mandamus  to  compel  allowance  of,  IV, 

732. 
Of  arbitrations,  I,  458. 
Of  criminal  prosecution  for  causing  death, 

III,  958. 

Of  detention  and  disinfection  of  immi- 
grants, VI,  1 126. 

Of  receivership,  VI,  1219. 

Of  removal  of  property  as  an  element  of 
damages,  VII,  663. 

On  abandonment  or  discontinuance  of 
condemnation   proceedings,    IV,   824. 

On  appeals  in  condemnation  proceedings, 

IV,  730,  731- 

What  are  costs  and  expenses,  VIII,  310. 

COTTON. 

Burned  in  warehouse  of  compress  com- 
pany, limiting  liability  for,  I,  633. 

Charges  for  carrying  in  bales,  II,  627. 

Contributory  negligence  in  placing  on  or 
near  right  of  way.  V,  890,  892. 

Failure  to  remove  from  compress  house, 
liability  for,  II.  55. 

Lost  while  awaiting  shipment,  liability  for, 

II.  54- 

Rates  between  New  Orleans  and  north- 
east Atlantic  ports,  VI,  42. 


COTTON  —  continued. 

Shipping  in  open  cars,  liability  in  cases  of 
loss  by  fire.  II.  74,  176. 

Storage  of,  on  city  streets,  VII,  617. 

See  also  Combustible  Matter. 
COUNSEL. 

See  Attorneys. 

COUNTER-AFFIDAVIT. 

See  Affidavit. 
COUNTERCLAIM. 

See  Set-off,  etc. 

COUNTIES. 

General  treatment.  III,  330. 

Bonds  to  be  issued  for  work  done  in,  VI, 
641. 

Burden  oif  proof  to  show  killing  within,  I, 
288,  313. 

Delegation  of  power  to  tax  to,  VII,  833. 

Duty  to  stop  at  county  seat,  II.  388. 

Interpretation  of  statute  as  to  taxation  in, 
VII.  851. 

In  which  road  is  ooerated.  when  deemed 
residence  of  corporation.  Ill,  4. 

Judicial  notice  of  boundaries  of.  V,  436. 

Jurisdiction    as    dependent    upon    county 
lines.  I,  236,  357:  VI,  113. 

Liability    of.    for    property    destroyed    by 
strike.  VII.  722. 

Property  in  two  or  more,  power  to  mort- 
gage. VI.  413. 

Validity  of  statutes  authorizing  aid  to  rail- 
roads by,  VI.  529. 

What  proper  for  venue,  generally,  VIII, 
3-6. 

What  proper  for  venue  of  action  for  caus- 
ing death.  III,  780. 

What   proper   in   condemnation    proceed- 
ings, IV.  489. 

What  proper  in  wliich  to  levy  tax,  VII, 
884. 

When  construction  of  railroad  is  "  county 
purpose."  VIII.  310. 

When  subscription  to  railroad  stock  is  for 
purposes  of.  VIII,  310. 

COUNTS. 
Charging  liability  both  as  carrier  and  as 

warehouseman,  II.  145. 
Election  between.  VI,   1001. 
Joinder  of,  V.  774. 
Joinder  of.  in  actions  for  causing  death, 

III.  804. 
Several,  for  same  cause  of  action,  V,  261. 
Stating  more  than  one  cause  of  action  in 

one  count.  I.  250. 
Stating  same  cause  of  action  in  several 

counts.  I.  251. 
What  matters   may  be  included   in,  VI, 

1000. 
What  may  be  joined  in  complaint,  VI, 

999.  1000. 
Withdrawal  of.  VI.  looi. 
See  also  Pleadi.ng. 
COUNTY  AUTHORITIES. 
Who  are.  under  the   statute  authorizing 

public  subscriptions.  VIII.  310. 

COUNTY  COMMISSIONERS. 

Act^if^n   bv.   for  obstruction   of  highway, 

VII.  718. 
Certiorari  to.  II,  607. 
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COUNTY  COMMISSIONERS  — fo«. 
Power  of,  III,  33>.  332- 
Power  of,  to  order  change  of  street  grade, 

VII,  607. 
Power  of,  to  subscribe  in  aid  of  railways, 

VI,  564. 
COUNTY  COURTS. 

Certiorari  to,  II.  607. 
Jurisdiction  of,  VI,  118, 
Jurisdiction  of.  in  condemnation  proceed- 
ings, IV,  491- 
Power  of,  to  allow  exemption  from  taxes, 

VII,  890. 

Power  of.  to  call  election  in  municipal  aid 
proceedings,  VI.  579. 

COUNTY  JUDGE. 
Jurisdiction  of.  in  municipal  aid  proceed- 
ings, VI.  561. 

COUNTY  TREASURER. 
Rights,  powers  and  duties  of,  III,  332. 

COUPLING. 
Alleging  defects  in  apparatus  for,  V,  268. 
Assumption  of  extra  risk  in,  V,  173,  174. 
Assumption  of  risk  in.  V,  139,  148. 
Attempting  to  make  by  hand.  V,  232. 
Contributory    negligence    of    employe    a 

question  for  the  jury.  V,  m,  334. 
Contributory  negligence   of  employes  in 

making,  V,  222-2321. 
Disobedience    of    rule    requiring    use    of 

stick,  V,  232.  233. 
Duty  of  company  as  to  safety  of.  V.  85-90. 
Duty  of  company   to   furnish   safe   links, 

pins  and  bolts,  V.  88. 
Effect  of  notice  of  defects  in  apparatus  for, 

V.  161. 
Failure  to  use  crooked  link.  V,  226. 
Going  between  cars  to  make.  V,  233 
Injuries   to   employes   while   making,   V, 

123- 

Non-liability    for    negligence    of    fellow- 
servants  while,  V.  657. 
See  also  Uncoupling. 

COUPLINGS. 

Defective  apparatus  of.  V,  174. 
Defective  goose-neck,  V,  224. 
Defective,  liability  of  carrier,  II.  377. 
Duty  of  company  as  to  condition  of,  V, 

85-90. 
Failure  to  observe  rule  requjnng  mspec- 

tion  of  apparatus.  V,  230. 
Negligence  as  to  safety  of,  a  question  for 

jury,  V,  319. 

COUPON  BONDS. 
See  Bonds. 

COUPONS. 
General  treatment,  III,  333. 
Nature,  effect,  negotiability,  and  rights  of 

holders.  III.  333- 
/tctions  on  coupons,  III,  338. 
Of  tM>nd8. 

Funding,  I,  669. 

Guaranty  of  payment  of,  V,  1058. 
Interest  on.  V.  11 74. 
Limitation  of  suits  on.  VI,  309,  316. 
Money  loaned  to  pay  interest  on.  rights 
of  lender  on  distribution  in  foreclos- 
ure. VI.  510. 


COUPONS  —  co«/»>iMrrf. 
Of  liontlH  —  lontiHUiJ. 

Priority  among,  on  distribution  in  fore- 
closure, VI,  510. 
When  may  be  reached  in  attachment,  I, 

495- 
When  subject  to  taxation,  VII,  872, 
Of  ticket H. 

Detachment  of,  by  conductor,  IV.  178. 
On    connecting    lines,  deemed   distinct 

tickets  for  each  line,  VII,  1073. 
On  round-trip  ticket,  right  of  holder  of 

return  coupon  to  sue,  VII,  1065. 
Upon  passenger  tickets,  generally,  VII, 

1063,  1064. 
See  also  Coupon  Tickets. 
COUPON  TICKETS. 
Generally,  VII,  1063,  1064. 
On  street  railways.  VII,  537. 
See  also  Coupons. 
COURSES  AND  DISTANCES. 
Are  controlled  by  fixed  monuments,  IV, 
II. 
COURT. 
In  general. 

Contempt  by  interference  with  property 
in  hands  of.  III,  182. 
COURTS. 
Duty  of.  as  to  instructions.  III,  894;  VI, 

827;  VIII,  so. 
Findings  by,  IV,  346-349:  VIII,  94. 
Mandamus  to  inferior,  VI.  380. 
Money  paid  into,  when  subject  to  execu- 
tion, V,  543. 
Of  sister  states,  conclusiveness  of  judg- 
ment of.  VI,  95. 
Payment  of  compensation  money  into,  IV, 

551-554.904.  931- 
Payment    of    money    into,  generally,   II, 

267;  VII,  1035.  1036. 
Proper  court  to  apply  to  for  removal  of 

cause.  VII,  41,  43. 
Relative  functions  of  jury  and.  VI,  813- 

815. 
Right  of,  to  charge  what  facts  if  found  will 

amount  to  negligence.  VI.  804-806. 
Trial  by,  when  proper,  VIII,  1-3. 
Trial  de  novo  in  appellate,  VI,  124. 
What  are  "  Superior  Courts."  II.  671. 
When  court  will  make  call  on  stock,  VII, 

751- 
Discretion  of. 

As  to  allowing  amendments.  VI,  1043. 
As  to  appointment  of  receivers,  Vl,  1162. 
As  to  granting  injunctions,  V,  1134. 
As    to    granting   specific   performance, 

VII.  144- 
As  to  granting  view  by  jury.  VIII.  17. 
As  to  new  trials,  VI,  845-848. 
As    to    ordering  physical  examination, 

VI,  977. 

As  to  removal  of  receivers.  VI,  1222. 
In  relation  to  costs.  IV.  728. 
Matters  of  discretion  in,  and  therefore 
not  appealable,  I,  381-384;  IV,  781. 
Jurisdiction  of. 

Concurrent,    precedence    between,    VI, 

"S- 
Effect  of  submission  to  arbitration  to 
oust,  1,  455;  III,  152. 
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COURTS  —  continued. 
JurlMtllution  ul' —  continued. 

In  actions  for  causing  death,  III,  780, 

781. 
In  actions  for  loss  or  damage  to  goods 

carried,  II,  264. 
Judicial  notice  of  matters  affecting,  V, 
438. 
Powers  of. 

Controlling,    over    receivers,    VI,    493, 

1 187. 
In    proceedings    to    condemn    right   to 

cross  a  railroad.  III,  413-415. 
Over  counsel's  argument  to  jury,  VIII, 

37- 
To  allow  remittitur  of  excessive  dam- 
ages. VI,  868-871- 
To  authorize  receivers'  certificates,  VI, 

1200. 
To  direct  verdict,  VI,  802;  VIII,  85. 
To  enforce  forfeiture  of  charter,  II,  712. 
To   enforce   forfeiture  of   franchise,    II, 

712. 
To  order  view  of  premises  by  jury,  IV, 

625. 
To  punish  contempt,  III,  184. 
Visitorial,  V,  356. 
Questions  tVir. 

Contributory  negligence  of  passengers, 

when,  II,  448,  469,  508. 
Contributory  negligence  of  trespassers, 

when,  VII,  1061. 
Of  law,  as  to  negligence,  VI,  799-802. 
Of  law,  generally,  VIII,  42-44. 
Of  law,  in  actions  for  killing  stock,  I. 

321. 

Of  Ijiw,  in  causing  death.  III,  884. 

Reasonable  time,  when,  II,  48. 

When  damages  should  be  assessed  by, 

III,  7i3. 

See  also  Federal  Courts;  Justice 

OF  THE  Peace;  State  Courts. 

COVENANTS. 
General  treatment.  III,  343. 

General  principles.  III,  343. 

Actions  upon  covenants,  III,  347. 
Dependent  and  independent,  III,  124,  203, 

344- 

In  deeds,  IV,  8. 

In  mortgages,  as  to  application  of  pro- 
ceeds, VI.  440. 

Not  to  sue,  VII,  6,  13. 

COVERTURE. 

Disability  of,  VI,  328. 

See  also  Husband  and  Wife. 

COVINGTON,  KY. 

Decisions  particularly  applicable  to,  VI, 
759. 

COWCATCHER. 
See  Pilot. 

CREDIBILITY. 

See  Witnesses. 
COURT  OF  CLAIMS. 

Appeals  from,  to  United  States  Supreme 
Court,  V,  644. 

See  also  Claims  Against  United  States. 
COURT  ROOM. 

Exclusion  of  witnesses  from,  VIII,  212. 


CREDITORS. 
Claims  of,  when  prior  to  mortgages,  VI, 

451.  45^. 
Competency  of,  as  witnesses,  Vlil,  196. 
Delaying  shipment  to  permit  attachment 

by,  II,  54. 
Liability  of  sto'xholders  to,  VII,  311-328. 
Liability  to,  upon  dissolution,  IV,  139. 
Limitation  of  actions  against  stockholders 

by.  VI,  310,  317. 
Of    bankrupt    corporations,   rights  of,   I, 

583.  5H4. 
Of   corporation,   relation   of   directors   to, 

IV,  7b.  77. 
Of  landowner,  right  of,  to  land  damages, 

IV,  573. 

Of  old  company,  rights  of,  as  respects 
consolidated  company.  III,  102-105. 

Payment  of  wages  to,  by  garnishee,  effect 
of,  I,  501. 

Position  of  bondholder  as  respects,  I,  665. 

Purchaser  in  foreclosure,  when  trustee  for, 
VI,  506. 

Rights  of,   on  insolvency  of  corporation, 

V,  Ii6«,  1169. 

Rights  of,  on  reorganization,  VII,  56. 
Rights  of,  on  sale  of  railroads,  VII,  ill. 
Rights  of,  secured,  IV,  162. 
Rights  of,   to  compel   sale  of  superfluous 

land,  in  luigland,  IV,  894. 
Rights  of,  to  share  in  dc])osit  moneys  on 

abandonment  of  road,  I,  6. 
Suits   against   stockholders,   by    receivers, 

for  benefit  of,  VI,  1208. 
Who  arc,  VI 11,  310. 
CREDITORS,       ASSIGNMENT       FOR 

BENEFIT  OF. 
See  Assignment  for  Benefit  of  Cred- 

ITOR.S. 

CREDITORS'  BILL. 
General  treatment.  III,  350. 

CREDITORS'  SUITS. 

Appointment  of  receivers  in,  VI,  1171. 
Evidence  under  the  pleadings  in,  VI,  1026. 
CREDITS. 
What  should  be  allowed  in  receiver's  ac- 
count, VI,  1218,  1219. 
CRIMINAL  LAW. 
General  treatment.  Ill,  353. 
General  principles.  III,  354. 
Procedure,  III,  357. 
Particular  offenses.  III,  358. 
Carrying  dangerous  explosives  on  trains, 

II.  87. 
Criminal  acts  of  agents,  liability  of  cor- 
porations for,  I,  72. 
Criminal  liability  for  killing  stock,  I,  93. 
Criminal    prosecution    for   causing   death, 

HI.  955-958. 

Criminal  responsibility  for  disobeying 
rules  of  company,  V,  237. 

Enforcement  of  commissioners'  orders  by 
indictment,  VI,  1150. 

Felonious  killing  of  persons  on  track.  III, 
766. 

Illegal  transportation  of  liquor  by  agent  of 
express  company,  VI,  76. 

Indictment  under  long  and  short  haul 
clause  of  Interstate  Commerce  Ac^,  suf- 
ficiency of,  VI,  44. 
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CRIMINAL  LAW  —  fo«/i«Mfrf. 

Liability  for  criminal  acts  of  agents,  I,  72. 
PriviU'Rc  as  to  self-crimination,  VIII,  227, 

228. 
Proof  of  conviction  of  crime  to  impeach 

witness,  VIII,  204. 
Prosecution  of  a^cnt  of  express  comiiany 

for  illegal  transportation  of  liquors,  VI, 

76. 
Prosecutions  for  nuisances,  VI.  894. 
Punishment  for  failure  to  pay  fare.  VII, 

1088-1090. 
Traveling  with  intent  not  to  pay  fare,  VII, 

1089. 

CRLMINAL  NEGLIGENCE. 

Meaning  of,  as  used  in  statute,  VIII,  310. 
OfTcnse  of.  III,  362. 

CRIMINAL  PROSECUTION. 

Averment  of  previrius,  in  action  for  caus- 
ing death.  III,  792. 

For  wrongful  expulsion  of  passenger,  IV, 
210. 

When  barred  by  limitation,  VI,  327. 

CROPS. 

See  Growing  Crops. 
CROSS-BILL. 

In  condemnation  proceedings,  IV,  535. 

In  railway  foreclosures,  VI,  485. 

When  proper,  generally.  III,  353. 

CROSS-EXAMINATION. 

See  Witnesses. 

CROSSING  OF  RAILROADS. 

General  treatment.  III,  390. 

Right  of  one  conifany  to  cross  the  right  of 

way  of  another,  and  hozv  exercised.  III, 

390-  ..  , 

Subsequent    duties   and    liabilities    of    the 

covil>anies.  III,  415. 

Where  only  one  or  neither  road  is  operated 

by  steam.  III,  419. 

By  Kas  company,  laying  mains,  VII,  81. 

Collisions  at,  III,  f3. 

Duty  to  construct  cattle-guards,  II,  596. 

Erection  of  stations  at  point  of  intersec- 
tion, VII,  198. 

Horse  railway  crossed  or  paralleled  by 
cable  road,  I,  729- 

Injunction  to  restrain  crossing  or  parallel- 
ing, VII,  435- 

Injuries  to  employes  at.  III,  22. 

Liability  for  excessive  speed  at,   III,  532. 

Power  of  commissioners  to  regulate,  VI, 
1 146. 

Rule  requiring  stops  near.  V,  242. 

CROSSING  OF  STREAMS. 
See     Bridges;     Water     and     Water- 
courses. 
CROSSING  OF  STREETS  AND  HIGH- 
WAYS. 
General  treatment,  III,  422. 

Railroad  crossing  street  or  higlnvay.  III, 

422. 
Laying  out  street  or  highway  across  rail- 
road, III,  436. 
Grade  crossings.  III,  446. 
Rights  of  abutting  ojidcr.  III.  456. 
Duty  to  construct  bridges  at,  I,  692,  693. 
Duty  to  construct  cattle-guards  at,  II,  595. 
596. 


CROSSING  OF  STREETS  AND  HIGH- 
WAYS —  continued. 

Duty  to  RJve  signals  at,  I,  107-200. 

Injuries  to  children  at,  II.  741-743. 

Liability  for  kilting  or  injuring  stock  at. 
I.  .93-202. 

Power  of  commissioners  to  regulate,  VI, 
1144-1146. 

What  is  included  as  the  crossing,  and  what 
as  approaches,  under  Illinois  statute, 
VIII.  .V4- 

See  also  Streets  and  Highways, 

CROSSINGS. 
At  grade.  III.  410. 
Building,   on    streets,   when   a    "  taking," 

IV,  448. 
Burden  of  proof  in  actions  for  injuries  at, 

VI.  10.^5. 

Conditions   in    municiiial    grants   of   right 

of  way  respecting,  VII.  576. 
Contracts  of  agents  to  build,  I,  55- 
Contracts  to  construct,   when  specifically 

enforced.  VII,  150. 
Cost  of,  rs  an  element  of  land  damages, 

IV,  650,  686. 
Damages  for  failure  to  build.  III,  705. 
Defects  in,  when  question  for  jury,  I,  326. 
Duty  of  company  at,  VII,  1133. 
Duty  to  station  Hagman  at,  VII,  1133. 
Effect  of  breach  of  agreement  to  make, 

IV,  475. 

Effect  of  notice  of  unguarded  condition  of. 

V,  157. 

Evidence  as  to  signals  at,  V,  423. 
Evidence  of  frightening  teams  at,  V,  412. 
Excessive  speed  at,  when  negligence,  VI, 

787. 

Expert  testimony  as  to  danger  in  ap- 
proaching, VIII,  263. 

Frightening  teams  at.  V,   1038. 

Injuries  to  children  at,  II,  741-743- 

Killing  stock  at,  I,   152. 

Liability  of  city  or  town  as  to  safety  of, 

VIL  694. 
Liability  of  lessee  road  for  defects  in,  VI, 

227. 
Meaning  of  term   "  adequate   crossings " 

as  used  in  deed,  VIII,  304. 
Negligence   of   street-car   driver   at,  VII, 

465. 
Notices  at.  VIII,  123. 
Obstructing  view  at,  when  negligence,  VI, 

790. 
Of  another  road,  duty  to  stop  at,  II,  404. 
Of  electric  and  steam  roads,  IV,  259. 
Of  other  roads,  collisions  at,  II.  386. 
Of  railway  track,  when  deemed  a  trespass, 

VII,  1108. 

Of  street  railway  track,  care  to  be  exer- 
cised in,  VII,  513. 

Ordinances  requiring  gates  and  watch, 
man  at,  VII,  675. 

Ordinances  requiring  stops  to  be  made  at, 
VII,  675. 

Private,  duty  to  fence  at,  I,  147. 

Public,  duty  to  fence  at,   I,   149".  V,  812, 

813. 
Reservation  of,  in  deed.  IV,  22. 
Right  of  city  to  erect  gates  at,  VII,  671. 
Rights    of   licensees    crossing    track,    VI, 

271-275. 
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CROSSINGS  —  continued. 
RiKlits  of  persons  ilrivin»j  over,  VII,  429. 
RiKhts  of  .street  railways  at,  VII,  510. 
Suddenly  starting  cars  obstructing,   VII, 

712. 
See  also  Crossinc.s,  Injuries  at;  Farm 

CRossiNf.s;  Grade;  Grade  Crossings. 

CROSSINGS.  INJURIES  AT. 
Genera'  treatment,  III.  459. 

Liability,  generully.  ill,  460, 

Defective  crossings.  III.  470. 

Liability  as  dependent  ufon  maintaining 
gates  or  signs;  flagmen;  ivatchmen,  III, 
476. 

Liability  as  dependent  upon  duty  to  use 
signals;  Uwkoiits,  III.  493. 

Liability  as  dependent  on  rate  of  speed, 
111,530. 

Contributory  negligence.  III,  $37- 

I'rocedure.  Ill,  638. 
Burden  of  proof  in  actions  for,  VI,  1035. 
Care  required  of  persons  crossing  tracks, 

IV,  27,i. 
Conii)any's    duty    towards  licensees,   VI, 

267. 
Duty  of  motornian  to  slow  up  at  cross- 
ings, IV.  272. 
Failure  to  ring  bell  at  crossing,  I.  733. 
Instructions  in  actions  for,  VIII,  56,  69. 
Liability  of  lessor  road  for,  VI,  221. 
Negligence  of  person  injured  or  killed,  as 

a  defense.  II.  773,  774;  III,  41,  261,  262, 

265,  266,  822-833. 
On  Sunday,  VII.  821. 
Pleading  and  proof  in  actions  for,  VI.  996, 

1031. 
Questions  of  fact  in  actions  for,  VIII,  4,9. 
Variance  between  pleading  and   proof  in 

actions  for,  VI,  1040. 
When   negligence   of   driver   will   be   im- 
puted to  passenger,  V,  1079-1088. 
See  aiso  Gradk;  Grade  Crossings. 

CROSS-TIRS. 
See  Ties  and  Sleepers. 

CROWDS. 
Unusually  large,  providing  for,  at  stations, 
II.  346;  VII.  208. 

CROWN  DUTIES 
On  fares  collected,  VII,  1087. 

CRUELTY  TO  .ANIMALS. 
As  a  criminal  offense.  III,  363. 

CULTIVATION. 

By  landowner,  of  sides  of  right  of  way, 

IV,  442. 
Duty  to  fence  where  road  passes  through 

fields  under.  I.  145;  V.  819. 
Of  right  of  way  under  reservation  in  deed, 

IV,  23. 
CULVERTS. 
General  treatment.  III.  657. 

Duties  of  the  company.  III.  658. 

Liabilities  of  the  company.  III.  662. 
Construction  lien  upon.  VI,  286. 
Duty  to  build,  to  turn  surface  water,  V, 

979- 
Duty  to  employes  as  to  safety  of.  V.  S3- 
Expert  testimony  relative  to,  VIII,  262. 


AND     PENNSYLVA- 


CULVERTS  — fo»i/(iiMrrf. 
Flooding  lands  by  reason  of  defects  in,  V, 

975. 
In  city  streets,  VII,  615. 
Injuries  to  cattle  at.  I.  136. 
Surticiency  of,  when  a  uuestion  for  expert!*. 

VIII,  2O2. 

CUMBERLAND 
NIA  R.  CO. 
General  treatment.  III,  664. 

CUMULATIVE  EVIDENCE. 
New  trial  not  granted  for,  VI,  874. 
Remedies  for  enforcement  of  mortgages, 

VI.  471 
CURATIVE  ACTS. 

Effect   of.   on    irregular   proceedings,   for 

municipal  aid  to  railways,  VI,  534,  535, 

593.  613,  684.  685. 
CURVES. 
Contributory  negligence  in  coupling  cars 

inside  of.  V,  226. 
Duty  of  trainmen  when  approaching,  VII, 

1132. 
Duty  to  sound  sigtjals  at.  III,  522. 
Meaning  of  "  curved  line  "  as  u.sed  in  stat- 
ute authorizing  viaduct,  VIII,  310. 
Power  of  company  to  fix,  IV,  284. 
Speed  allowable  at,  III,  534. 
View  of  track  obstructed  by.  Ill,  616. 
CUSTODIAN. 
Of  child,  contributory  negligence  of,  II, 

789-807. 
Of  child,  right  of,  to  sue  for  injuries  to 

child,  II,  808. 
Traveling  on  cattle  trains,  I,  791-801. 
CUSTODY. 
Of   cattle   by    shipper   while   en   route,   I, 

791-801. 
Of  baggage  by  agent  of     nrricr.   I,   547, 

552. 
Of  baggage  I      n.i-      iger,  effect  of,  I,  554- 

5.S8. 
Of  proper  icd  by  officer      .  505. 

CUSTOMS  ITES. 

Lien  of  ca        r  payinr    II,  150. 
On  imported  Koods    V  II,  68. 
CUSTOMS  LAWS. 

Violation  of.  III.  387. 
CUSTOM;  USAGE. 
General  treatment.  III,  665. 
Cufltnin. 

As  proof  of  disputed  facts,  V,  402. 

As  to  places  at  which  to  stop  train,  11, 

409. 
As  to  safety  of  turntables,  evidence  of, 

II.  747. 
Competency  of  evidence  of.  in  actions 

for  causing  death.  III,  847. 
Effect  of,  as  to  delivery  by  carrier,  V, 

579. 
Effect  of  on  liability  of  connecting  car- 
riers, I,  533. 
Effect  of,  on  stop-over  privileges,  VII, 

1056. 
Effect  of,  to  limit  liability,  V,  588;  VI, 

308. 
Evidence  of  customary  occurrences,  II, 

537- 
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CUSTOM;  USAGE -continued. 

ClINtOIII  —  lOllUllUiil. 

Evidence  of  general,  as  throwing  light 

on  disputed  fact,  V,  y)\. 
Evidence  of,  generally,  II,  285;  III,  296; 

V.  400. 
Evidence  of,  to  show  negligence  or  its 

absence,  VI,  87,1. 
Exainiivatioti  of  vMtness  as  to  extent  of, 

VIII,  2\(y 
Liability  of  initial  carrier  as  afTected  by, 

II.  J08. 
Not  to  eniploy  switchmen,  V,  913. 
Not  valid  unless  consistent  with  charter, 

II,  164, 

Of  agent,  to  examine  freight,  evidence 
of.  V,  .193. 

Of  other  companies  as  a  defense  to  ac- 
tion for  injury  to  employe,  V,  275. 

Positive  and   negative   evidence   of,   V, 

53r>. 

Sutticiency  of  evidence  to  show,  II,  543. 

That  owner  shall  feed  and  water  stock, 
I.  7^1- 

To  allow  animals  to  run  at  large,  evi- 
dence of,  I,  282. 

To  give  signals,  when  imposes  a  duty, 

III,  494.  504- 

Burden  of  proof  to  show  ignorance  of, 
V,  285. 

Duty  to  give  notice  of  arrival,  as  af- 
fected by,  II,  98. 

Effect  of,  as  to  delivery  of  goods,  V, 

579- 
Effect  of,  on  limitation  of  liability,  VI, 

338. 
Effect  of,  on  right  to  stop  over,  VII, 

1056. 
Evidence  of.  III,  296. 
Evidence  of,  to  vary  terms  of  written 

instrument,  V,  480. 

CUTTING  TIMBER. 
As  an  element  of  land  damages,  IV,  708. 
On  the  public  lands,  VI,   1115-1117. 

CUTTING  WIRES. 
Of  telephone  company   by   railway   com- 
pany, damages  for,  IV,  264. 

CUTS. 
Duty  to  sound  signals  at.  Ill,  522. 
Speed  allowable  at.  III,  534. 
Through  highway,  bridging  of,  VII,  620. 
View  of  track,  obstructed  by.  III,  615. 
What  constitute  a  suiflcient  fence,  V,  820. 

DAKOTA. 
Constitutionality  of  tax  laws  of,  VII,  837. 

DAMAGES. 
General  treatment.  III.  668. 
General  principles.  III,  671. 
Elements  and   measure  of  damages,   III, 

702. 
Assessment  and  recovery.  III,  719. 
In  i^^ncrnl. 

Amount  of  review  of,  on  appeal,  I,  434- 

438. 
Assessment  of  quotient  verdict,   VIII, 

89. 
Bond  to  secure.  III,  407. 


DAMAGES  —  continued. 
Ill  K«<ii<>riil  —  I onlimiii/. 

Construction  of  words  "matters  of  dam- 
age to  personal  property,"  VIII,  316. 

Elements   of,   erroneous   instruction   as 
to.  I,  394- 

Evidence  of,  on  (|Ucstion  of,  V,  424. 

Excessive,  setting  aside  verdicts  for,  VI, 
850;  VIII.  94. 

Exemplary,  erroneous  instructions  as  to, 

I.  394- 

Exemplary,  when  recoverable  for  torts 

of  servants.  I,  72,  73. 
For  appropriation  of  mineral  lands,  VI, 

400. 
For  assault,  I,  47.1-47S. 
For  conversion,  VIII,   116-118. 
For   cutting  wires   of   electric   railway, 

IV,  264. 
For  delay  or  non-delivery  of  telegrams, 

VII.    10.32.   10.13. 
For  detention  of  personal  property.  VII, 

65. 
For  diversion  of  water,   VIII,    180. 
For  injuries  at  culverts,  measure  of,  III, 

664. 
For  injuries  caused  by  derailment,  IV, 

47.  ,  .   .       . 

For     injuries     caused     by     frightening 

horses,  V.  1045. 

For   injuries  to   crops,  pasturage,   etc., 

II,  602. 

For  malicious  prosecution,  VI,  372. 
For  nuisances,  action  for,  VI,  897-902. 
For    obstruction    of    private    way,    VI, 

1081. 
For  personal  injuries,  suits  in  equity  to 

recover,  V,  356. 
For  refusal  to  transfer  stock,  VII,  298. 
For   wrongful   arrest   or  detention,   V, 

612,  613. 
Improper    rules    as    to,    in    request    to 

charge,  VIII.  80. 
In  actions  by  married  woman  for  injury 

to  her  person  or  property,  V,  1074. 
In   actions  for   failure  to   build   cattle- 
guards,  II,  602,  603. 
In  actions  for  flowing  lands,  V,   1000- 

1005. 
In  actions  for  libel  or  slander,  VI,  260. 
In  actions  of  trespass,  VII,   1112-1114, 

1115. 
In  actions  on  accident  policies,  I,  17. 
In  actions  on  bills  and  notes,  I,  601. 
In  actions  on  bonds,  I,  679. 
In  actions  on  contracts.  III,  234. 
In  actions  on  coupons.  III,  342. 
In  actions  on  covenants.  III,  349- 
Inadequate,  increasing  on  appeal,  I,  438. 
Inadequate,  setting  aside  verdict  for,  I, 

438;  VI,  871,  872. 
In  assumpsit,   I,  488. 
In  husband's  action  for  injury  to  wife's 

person,  V,  1071. 
In  joint  action  by  husband  and  wife,  for 

injury  to  wife,  V,  1076. 
In  proceedings  before  Interstate  Com- 
merce Commission,  VI,  57. 
Instructions    relative    to,    VIII,    S&-6p, 

72,  73- 
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DAMAGES  —  coH/«M«*rf. 
Ill  Keiicral  —  lontiiiuai. 

In  suit  on  injunction  bond,  V,  1163. 

In  suits  for  overcharges,  II,  633. 

In  suits  for  specific  performance,  VII, 

158. 
Limiting  time  to  present  claims  for,  VI, 

340. 
Measure  of,  for  infringement  of  patents, 

VI,  953. 

Measure  of,  when  question  of  lawj  VIII, 

43. 
Mitigation  of,  by  proof  of  contributory 

negligence,  V,  778. 
Negligence  of  trespasser  in  mitigation 

of,  VII,  1162. 
Non-reversible  error  in  instructions  as 

to,  I,  408,  409. 
On  dissolution  of  injunction,  V,  11 59. 
Opinions  as  to  amount  or  measure  of, 

VIII,  252-259. 
Paid  to  injured  persons,  liabiliiy  of  con- 
ductor for,  III,  61. 
Presumption  of  regularity  as  regards,  I, 

386. 
Proof  of,  in  actions  on  contract,  V,  394. 
Reference  to  ascertain  in  patent  cases, 

VI,  953. 

Remission  of  excess,  I,  375;   VI,  868- 

871. 
Stipulation  as  to  amount  of,  I.  635-638. 
Sufficiency,  verdict  on  question  of,  VIII, 

90. 
What  is  included  in  the  term,  VIII,  310. 
What  provable  bv  way  of  recoupment, 

VII,  118. 

What    recoverable   in   3'''on    for   nuis- 
ance. VI,  900-902. 
What  recoverable  in  suiis  bv  assignees, 

I,  481. 

When  contributory  negligence  only  goes 

in  mitigation  of,  III,  49.  50,  244,  274. 

When  may  be  set  off  against  charges, 

II,  348. 
At  cro88iiiKH. 

As.sessment  of.  III,  404. 

Excessive,  III,  656. 

Exemplary,  punitive  and  vindictive.  III, 

656. 
For  unauthorized  crossing  of  one  road 

by  another,  III,  392. 
Generally,   III,  655^57. 
Inadequacy  of,  III.  657. 
In  railway  intersection  proceedings,  III, 

404-408. 
Measure  of.   III,  405,  406. 
Mitigation  or  aggravation  of.  III,  546. 
Remote,    .■■peculative,    conjectural    and 

contingent.  III,  407. 
To  abutting  or  adjoining  owners,  III, 

457.  4.S8. 
To  company,  where  street  or  highway 

crossing  is  constructed,  III,  442-446. 

At   8t«tiOIM. 

Excessive.  VII,  236. 

For  breach  of  contract  to  locate  station, 

VII,  203. 
For  removal  of  station,  VII,  204,  205. 
Geiierally,  VII,  236. 


DAMAGES  —  continued. 
By  cuiiHt ruction  uf  railroad. 

In  suits  on  construction  contracts,  III,, 

177.  179- 
To  abutting  or  adjoining  owners,  III, 

115-118. 
To  abutting  owner  for  construction  of 

electric  railway,  IV,  267. 
When   liquidated  and  when   a  penalty, 

III,  136. 

By  elevated  railroatlH. 
Alternative,  IV,  351. 
Computing  to  time  of  trial,  IV,  329. 
Consequential.  IV.  3.36-338. 
Evidence  of  special,  IV,  316. 
Finding  that  benefits  should  be  set  off 

against,  IV,  34S. 
Future,  elements  in  computation  of,  IV,. 

329- 

Incidental  to  equitable  relief.  IV.  300. 

Interest  on.   IV.  328. 

Measure  of,  for  condemnation  of  abut- 
ting easements,  IV,  288. 

Measure  of,  for  damage  to  the  fee.  IV,. 

331. 
Noise  as  an  element  of,  IV,  330. 
Nominal,   IV,  328. 
Opinions  as  to  amount  or  measure  of, 

IV.  325. 

Right  of  abutting  owner  to  sue  for,  IV, 

298. 
Rules  for  computation  of,  IV,  329. 
To  abutting  or  adjoining  owners,  IV, 

325-14 1  • 
To  personality,  when  not  recoverable, 

IV,  3.36. 
To  the  fee,  IV,  308,  329-332. 
To  the  leasehold,  IV,  310. 
By  flroH. 

Elements  and  measure  of,  V,  960-964. 
Evidence  of,  V,  964-966. 
Generally,  V.  959.  960. 
Interest  on.  V.  964. 
Matters  in  mitigation,  V,  966,  967. 
By  strwt  railnayH. 

For   failure   to   pave  or  repair   streets, 

VII,  405. 
For  injury  to  person  or  property.  VII, 

514- 
In  actions  against   street-railway  com 

panics,  VII,  508-510. 
Right  to  lay  track  before  payment  of. 

VIl,  427. 
To  abutting  or  adjoining  owners,  VII, 

427. 
For  caiiNliiK  <lenili. 

Apportionment  of.  Ill,  920. 

Elements  and  measure  of,  III.  924-927. 

Evidence    in    mitigation    of,     III.    883, 

884. 
Evidence  of,  on  question  of.  III,  874- 

884. 
Excessive.   Ill,  947-954- 
Exemplary,  punitive  and  vindictive.  III, 

944-946. 
Future,  contingent,  prospective  or  spec- 
ulative. III.  94.3.  944. 
Generally.  Ill,  920-955. 
Instructions    relative    to.    III.    900-0*'^. 

911-913- 


INDEX. 


1005 


:ontracts,  III, 

owners,  III, 

instruction  of 

en   a  penalty, 

al,  IV,  329, 

8. 

•ti6. 

uld  be  set  off 

nation  of,  IV, 

ief.  IV.  300. 

ation  of  abut- 

o  the  fee.  IV.. 

h  330. 

r  measure  of, 

o  sue  for.  IV, 

IV,  329. 

f  owners,  IV, 

t  recoverable, 
32. 

V,  960-964. 

966,  967. 
repair   streets, 
[property,  VII, 
-railway  com 
t  payment  of. 

owners,  VII, 


,  III.  934-927. 
of.    III.    883, 

of,   III.  874- 


indictive.  Ill, 
jctive  or  spcc- 

IIT,    9oo-9(n. 


DAMAGES  —  continued. 
For  tuiUHinK  tleat  h  —  continued. 

Interest  on,  III.  954,  955. 

Measure  of.  Ill,  924-955. 

Nominal,  III,  946,  947. 

Pecuniary  loss,  when  sole  measurt  of, 
III,.  927. 

Sufficiency  of  averments  to  warrant  ex- 
emplary, III,  803. 

When     contributory     negligenLC     only 
goes  in  mitigation  of.  III.  817. 

Who  entitled  to.  III.  755-761. 
For  fliilurc  (o  r<>ii<-<>. 

For  failure  to  build  or  repair  fences,  V  . 
832. 

For  injuries   to   props,   pasturage,   etc., 
V,  834.  835. 
On  NtrvctH  and  hiffhwayn. 

Consequential,  to  abutters  for  failure  to 
restore  highway,  VII.  625, 

Equity  will  not  enjoin  merely  to  com- 
pel  payment   of,   VII.  639. 

For  new  servitude  imposed,  VII.  595 

For    right   of   way   through    city,    VII, 
649-669. 

In  suits  by  abutting  owners,  VII,  649- 
669. 

Measure  of,  I'or  damages  to  the  fee,  VII, 
649-669. 

To   abutting   owner   upon    construction 
of  steam  railways  in.  VII,  649-669. 
To  children. 

K.\cessive,  II,  8j.v 

Exemplary,  punitive  and  vindictive.  II, 
823. 

For  loss  of  child's  services.  II,  818. 

Gener.illy,  II.  818-825;  V,  250. 

Measure  of.   II,  822. 

Mitigation  or  aggravation  of.  II,  821. 

Nominal.  II.  8ji. 

Remote,    speculative,     conjectural    and 
contingent,   II.  821. 
To  enipli>y«*M. 

For  injuries  to  minor  employes,  V,  252. 

Future  pain  and  suffering,  \ ,  338. 

Generally,  V,  337-344- 

Working  after  knowledge  of  danger,  V, 
170. 
To  Koo*l>*  t'nrrit'ii. 

For  breach  of  contract  by  express  car- 
riers. V,  603. 

For  conversion  by  carrier,  II,  76,  129. 

For    delay    by    second    carrier,    in    suit 
against  initial  carrier,  II,  211. 

For  failure  to  deliver  grain  at  elevator, 
II,  122. 

For  failure  to  notify   consignee  of  ar- 
rival of  goods,  II,  loi. 

For  loss  of  market,  caused  by  delay  In 
transportation.   II.  71. 

For  loss  of  note,  or  failure  to  collect  it, 
V,  569. 

For  mis<lclivery  by  carrier.  IT.  i^n 

In  actions  founded  on  delay  by  carrier, 
II.  71.  72. 

Measure  of,  II,  32.  287-305. 

Measure  of    for  loss  of  goods  by  fire, 
H.  75. 

Measure  of.  for  loss  or  injury  to  goods 
during   transit,    II,   61. 


DAMAGES  —  cPiitiiiucd. 
To  ((oodH  enrrh'il  —<<';.'//,•,//  •,;. 

Nominal  or  actual.  II,  290, 

Nominal,  when  limit  of  recovery  for  de- 
lay, II,  298. 

Notice  to  hold  carrier  liable  for  special 
damages,  II,  ,^oi. 

Reparable  damages  not  a  conversion, 
11.  75. 

Resulting  from  defective  cars,  liability 
for.  II,  58. 

Who  may  sue  for,  II,  (^i. 
To  land  takon. 

Assessment  of,   IV.  374-639. 

Assessment  of,  in  ejectment  suit,  IV, 
851. 

By  reason  of  construction  and  opera- 
tion of  road.  IV.  938. 

Consequential,   IV,  679-684. 

Ejectment  for  neglect  or  omission  to 
pay.  IV.  846. 

Elements  of,    IV.  686-709. 

Evidence  in  mitigation  of.  IV,  6-;9-66i. 

Evidence  of.  on  question  of,  IV,  fi?9- 
663. 

Excessive,  IV,  74 ^  744,  946. 

Excessive,  reducing  on  appeal,  IV,  798. 

Excessive,  setting  aside  verdicts  for,  IV^ 
75.r  754- 

Exemplary,  punitive  and  vindictive,  IV, 
685,  879. 

For  land  condemned,   I\'.  540-771. 

For  land  expropriated  in   Canada,   IV, 

93.3.  949. 

For  land  taken  conipulsorily  in  Eng- 
land. IV.  902-920. 

For  losses  occasioned  by  abandonment 
of  route.  IV.  823,  824. 

Future,  contingent,  prospective  or  spec- 
ulative. IV.  919. 

General  rules  for  estimating.  IV,  575. 

Inadequacy  of,  IV,  744,  754,  947. 

Inadeciuate,  setting  aside  verdict  for.  IV, 
799- 

In  condemnation  proceedings,  when 
subject  to  taxation,  VII.  878. 

In  injunction  suits.  IV.  865. 

Injunction  for  non-payment  of.  IV.  855. 

Instructions  relative  to,  IV,  632,  633. 

Interest  on,  IV,  724-728,  920.  030. 

In  trespass  l)y  landowner.  IV.  878,  879. 

Itemizing.  fV,  590.  737,  749. 

Measure  of.  IV.  663-709. 

Release  of,  by  landowner.  IV,  479:  VII. 

'4.  '.S- 
Remote,     speculative,     conjectural     and 

contingent,  IV.  684.  037. 
Staying  execution  until  payment  of.  IV. 

852. 
Sufficiency  of  commissioner's  report  on 

question  of.  IV.  737. 
Sufficiency  of  verdict  on  question  of.  IV. 

748. 
Treble,  when  not  recoverable.  IV.  685. 
Waiver  of  prepayment  of.  IV,  849. 
Wliat    recoverable    by    landowner.    IV, 

841. 
To  Uvo  Mook. 

Amount    of,    in    stock-killing   cases,    I, 

345-JSi- 
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DAMAGES  —  continued. 
To  live  stock  —  conliMued. 

Double,  constitutionality  of  statutes  al- 
lowing, I,  93. 
Duty  of  plaintiff  to  keep  damages  down, 

I.  349. 

For  killing  stock,  statutes  making  ap- 
praisement final,  VII,  254. 

In  actions  against  carriers  of  live  stock, 
I,  816-820. 

Interest  on,  I,  820. 

Proximate  and  remote,  I,  818. 

Remission  of  excess,  I,  351. 
To  passenKorH. 

Compensatory,  II,  569;  IV,  225-230. 

Excessive,  II,  579-586;  IV,  238-244. 

Exemplary,  punitive  and  vindictive,  II, 
575-579;  IV,  230-236. 

Exemplary,  when  excessive,   II,  585. 

For  breach  of  agreement  to  issue  free 
pass,  VI,  940. 

For  ejection  of  drover  on  return  trip,  I, 
792. 

For  expulsion  from  street  car.  VII.  539. 

For  overcharges  in  passenger  fares,  VII, 
1084. 

For  property  lost  or  stolen  in  sleeper, 
VII.  139. 

Future,  contingent,  prospective  or  spec- 
ulative. II,  568. 

General  and  special,  11,  566. 

In  actions  against  carriers  of  slaves,  II, 

589. 
In  actions  for  expulsion.  IV.  223-244. 
In  actions  for  injuries.  II,  565-586. 
In  actions  for  loss  of  baggage,  I,  573- 

575. 
In  suits  for  discriminating  against  ne- 
groes, III.  30. 
Measure  of.  II,  568-575;  IV,  223,  225. 
Proximate  and  remote,  II,  566,  567. 
Special,  for  expulsion  of  passenger,  IV, 
216. 
DAMNUM  ABSQUE  INJURIA. 
Absence  of  negligence,  V,  960. 
What  is.  III,  407;  IV,  39. 
DAMS. 
Accumulation    of  surface   water  and   ob- 
structing its  flow  by,  V.  982. 
Construction     of,     in     navigable     water, 

VIII.  170. 
Liability  for  defects  in,  V,  976. 
License  to  erect.  VI,  262. 
Right  to  erect.  VII.  88;  VIII,  172. 
Using  embankments  as,  by  permission  of 
agents.  I,  60.  , 

"DAY  OF  TRIAL." 
Meaning  of,  VIII.  310. 

DAYS  OF  GRACE. 
On  bonds,  I,  661. 

"DEADHEADS." 
Meaning  of.  VIII,  311. 

DEADWOODS. 

Company's  duty  as  to  safety  of,  V,  89. 
DEAF  PERSONS. 
As    trespassers,    liability   for   injuries   to, 

VIL  1 145. 
Contributory  negligence  of.  III,  835;  VII, 
1158. 


DEAF  PERSONS  —  continued. 
Degree  of  care  required  of  deaf  child,  II, 

772. 
Duty  of  company  to  children  who  are,  II, 

751. 
Duty  of  company  towards,  VII,  1145. 
Duty  of  company  under  rule  to  stop,  look 

and  listen.  III,  592-594. 
DEATH. 
Assessment  to  pay  death  claims,  VI,  17. 
Competency    of    physician    to    testify    to 

cause  of,  VIII,  286. 
Of  a  party,  as  ground  of  abatement,  I,  8,  9. 
Of  partner,  effect  of,  to  dissolve  firm,  VI, 

937- 
Of  receiver,   accounting  with   contractor 

after,  VI,  1219. 
Of  trustee,  effect  of.  VIII,  120. 
Of  wife  pending  suit  for  personal  injuries, 

effect  of,  V,  1076. 
Operation  of,  to  revoke  license,  VI,  265. 
DEATH  BY  WRONGFUL  ACT. 
General  treatment,  III.  741. 

Common  law  rule,  III,  742. 

Statutes  granting  the  remedy.  III,  745. 

Right  of  action;  beneficiaries.  III,  755. 

The  wrongful  act,  neglect,  or  default.  III, 

763- 

Who  may  sue;  parties.  III,  769. 

Limitations  of  time  to  sue.  III,  777. 

Jurisdiction;  lazv  of  place.  III,  780. 

Pleading,  III,  790. 

Defenses,  III,  808. 

Evidence,  III,  843. 

Instructions,  III.  884. 

Verdict.  Ill,  918. 

Damages,  III,  920. 

Criminal  prosecution,  III,  955. 
Caused  by  lire,  liability  for,  V,  883. 
Competency  of  beneficiaries  as  witnesses, 

in  action  for,  VIII,  199. 
Doctrine  of  comparative  negligence  in  ac- 
tions for.  III,  42. 
Liability   of   company   where   road    is   in 

hands  of  receiver,  VI,  1228. 
Liability  of  receivers  for  causing,  VI,  1193. 
Of  brakeman,  liability  of  bridge  company 

for,  I.  725. 
Of  child,   contributory  negligence  a.s  af- 
fecting  recovery   for,   II,   778-782,   798- 

800. 
Of  emp'oye,   company's  duty  subsequent 

to,  V,  19. 
Of  passenger,  libel  in  admiralty  for,  I.  S3. 
Of  person  riding  on  free  pass,  VI,  942. 
Of  slaves,  liability  for  causing,  II,  586. 
Power  to  compromise  suits  for  causing, 

V,  553- 

Priority   of   mortgage   over   damages   for 

causing,  VI,  457. 
Removal   to    federal    courts    of    suits    for 

causing.  VII.  24. 
Sufficiency    of    declaration    in  action    for 

causing.  V.  906. 

DEBENTURES. 
General  treatment,  III,  958. 
Form  and  characteristics  of.  III,  960. 
Municipal,  by-laws  donating  to   railroad, 

VI,  654. 

Priority  between  mortgages  and,  VI,  457. 
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DEBENTURES  —  continued. 
Rights  of  holder  of,  to  apply  for  dissolu- 
tion, IV,  135. 
Rights  of  holders  of,  IV,  77. 
See  also  Bonds. 

DEBTOR. 

Notice  to,  of  assignment,  I,  480. 
DEBTS. 
Assumption  of,  by  purchaser  of  railroad, 

VII,  III. 
Description  of,  in  mortgage  to  secure,  VI, 

489. 
Due  to  government  railroads,  priority  of, 

V,  1050. 
Enforcement  of  judgment  by   action   of, 

IV,  764. 

Indemnity  to  receiver  to  protect  against, 

V,  1 103. 

Leasing  road  by  order  of  court  to  pay, 

VI,  204. 

Notice  to  garnishee  of  assignment  of,  I, 
506. 

Oi   company,   issuing   bonds   in   payment 
of,  I,  657. 

Of  old  companies,  liability  of  new  com- 
pany for.  III,  102-105;  VII,  58. 

On  subscription  to  stock,  VII,  757. 

Payable  in  another  state,  when  attachment 
lies  for,  I,  489. 

Payment  of  unsecured,  VI,  1199. 

Power  of  receiver  to  pay,  VI,  1187. 

Unpaid  subscriptions  a  trust  fund  for  pay- 
ment of,  VII,  312. 

What  entitled  to  priority  on  foreclosure, 
VI,  495.  510. 
DECISIONS. 

Of     and   ofticers,    conclusiveness    of,    VI, 

Of  railway  commissioners,  conclusiveness 

of,  VI,  1146-1149. 
Of    state    courts,     following    in     federal 

courts,  V.  644;  VI,  556. 
DECLARATION. 

Form   and   sufticiency   of,   generally,   VI, 

985-1001. 
In  actions  against  carriers  of  goods,   II, 

274-278. 
In  actions  against  carriers  of  live  stock, 

I.  803. 

In  actions  against  carriers  of  passengers, 

II.  524-532- 

In  actions  for  causing  death.  III.  790-806. 

In  actions  for  flowing  land,  V.  991. 

In  actions  for  injuries  caused  by  collisions, 

III.  15. 

In  actions  for  injuries  caused  by  defective 

bridge,  I,  708. 
In  actions  for  injuries  caused  by  fire,  V, 

899-907- 
In  actions  for  injury  to  employe,  V,  261- 

27.^ 
In  actions  for  killing  or  injuring  stock,  I, 

246-269. 
In  actions  for  loss  of  baggage.  I.  568. 
In  actions  on  bills  and  notes,  I,  597. 
In  actions  on  bonds,  I.  677. 
In  actions  on  construction  contracts.  III, 

170. 
In    actions    to    enforce    subscriptions    to 

stock,  VII,  759. 


DECLARATION  —  continued. 

In  ejectment,  IV,  252. 

In  suits  to  enforce  railway  aid  bonds,  VI, 
706. 

In  trespass,  IV,  872;  VII,  iiii,  1115,  1116. 

When  must  negative  contributory  negli- 
gence, III,  275-278. 

See  also  Complaint;  Petition. 

DECLARATIONS. 

Admissibility  of,  in  actions  for  loss  of 
baggages.  I,  571. 

Admissibility  of,  in  evidence,  generally. 
Ill,  856;  V,  487-500. 

As  evidence,  in  actions  for  injuries  to  chil- 
dren, II,  813. 

As  to  residence,  admissibility  of,  V,  460. 

Of  agent,  no  waiver  of  conditions  in  lim- 
ited ticket,  VII,  1069. 

Of  agent,  proof  of  agency  by,  I,  41. 

Of  agent,  when  bind  principal,  I,  51,  52. 

Of  company's  speakers,  at  public  meet- 
ings, V.  494. 

Of  employes,  as  evidence.  I,  286. 

Of  employes,  right  of  passenger  to  rely 
upon.  II,  354. 

Of  strangers,  admissibility  of,  V,  499. 

Of  trust,  VIII,  117. 

Of  vice-principal  as  proof  of  incompetency 
of  servant.  V.  781. 

When  part  of  the  res  gesta,  V,  463-474. 
DECREE. 

See  Judgment;  Decree. 
DEDICATION. 

General  treatment,  IV,  i. 

Of  land  for  highway,  validity  of,  VIII, 
130. 

Of  land  for  street  or  highway  crossing, 
III.  438,  463- 

Of  land  for  streets  or  highways,  VII,  541- 

547- 
Of  lands,  easements  in.  VI,  1079. 

DEDUCTION. 
For  benefits,  in  assessing  damages  in  con- 
demnation    proceedings,     IV,     338-341, 

709-724- 

From  wages  as  contribution  to  sick  fund, 
VII,  17. 

Of  insurance  njoney  from  damages,  II. 
574;  III,  927- 

Under  English  tax  laws,  for  what  pur- 
poses allowed,  VII.  1015,  1016. 

DEEDS. 
General  treatment,  IV.  3. 

Common-law  requisites.  IV.  3. 

Deliz-cry.  IV.  5. 

Acknoii'lcdgment :  recording.  IV,  6. 

Interl>retation  and  effect,  IV,  7. 

I'alidity.  IV.  23. 

Canceling  or  reforming,  IV.  24. 
Acquirement   of   easements   by.    IV,    159, 

160. 
As  evidence,  I,  286. 
Assignment  of  stock  by.  VII,  288. 
Creation  of  trusts  by.  VIII,  117. 
Estoppel  by.  V.  .^68-372. 
For  land  purchased  at  fax  sale,  VII,  996. 
Made  by  agents.  T.  txt. 
Of  guardians,  validity  of.  V.  1058. 
Of  land  held  adversely,  I,  38. 
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DEEDS  —  continued. 
Of  right  of  way,  IV,  462-486;  VII,  76-78. 
On  tax  sales,  actions  to  set  aside,  VII, 

998. 
Proof  of  sales  of  property  by  recitals  in, 

IV,  653. 
Reference  to,  in  petition,  IV,  518. 
See    also     Fraudulent     Conveyances; 

Mortgages;  Release. 

DEEDS  OF  TRUST. 
General  treatment,  IV,  25. 
Estoppel  by,  V,  371. 
Issuing  bonds  secured  by,  I,  659. 
Subrogation  of  surety  in,  VII,  724. 
See  also   Mortgage.s;    Mortgage  Trus- 
tees; Trusts  and  Trustees. 

DE  FACTO  CORPORATIONS. 
Power  of,  to  take  lands,  IV,  406. 
Powers  of.  III,  323. 

DE  FACTO  PRESIDENT. 
Powers  of,  VI,  1069. 

DEFAULT. 

By  mortgagor,  right  of  trustees  to  take 
possession  in  case  of,  VI,  461. 

By  mortgagor,  when  authorizes  foreclos- 
ure, VI.  470. 

Judgment  by,  VI,  81. 

Judgment  by,  in  actions  for  injuries  caused 
by  fire,  V.  968. 

Of  employes,  indemnity  to  company 
against,  V,  1 103. 

Of  payment  of  pledge,  sale  of  collateral 
for,  VII.  291. 

Of  servant,  causing  death,  liability  for.  III, 
764. 

Provision  as  to,  in  mortgage,  VI,  441. 

DEFECTIVE  PACKING. 
See  Packing. 

DEFECTS. 
In  funeral. 

In    brakes,    when    not   negligence,    VI, 

789. 

In  construction  of  road,  liability  for,  III, 
115-118:  VII,  411-416. 

In  cross-ties,  admissibility  of  evidence 
cf,  V,  433- 

In  drains,  liability  for,  IV,   156. 

In  machinery,  burden  of  proof  to  show, 
V.  448. 

In  machinery  used  by  contractor,  lia- 
bility of  company  for,  V,  11 12. 

In  streets,  injuries  caused  by,  VII,  457, 

514.  517- 

In  substituted  highway,  action  for,  VII, 
627. 

In  tickets,  mistakes,  etc.,  VII,   1042. 

Proof  of  notice  of,  VII,  415. 
Iq  appliancnN,  rtt;..  as  lo  «iii|>loye8. 

Alleging  company's  knowledge  or  no- 
tice of,  V,  270. 

Assumption  of  risk  as  to,  V,  135. 

Averment  and  proof  as  to  employe's 
knowledge  or  ignorance  of.  V,  273, 
274.  279. 

Averment  of  inability  to   discover,   V, 

274 
Duty  to  warn  omnloyes  as  to,  V.  37. 
Effect  of  promise  to  repair,  V,  164-167. 


DEFECTS  —  continued. 
lu  applianceM,  etc.,  as  to  employes —  eoit. 
Failure  to  report  to  company,  effect  of, 

V.  207. 
In  drawbars  and  drawheads,  V,  224. 
In    machinery,    alleging    negligence    in 

furnishing,  V,  266-269. 
In  machinery,  sufficiency  of  evidence  to 

show,  V,  290. 
In  yards  and  depot  grounds,  notice  to 

employe  of,  V.  156. 
Knowledge  of,  by  employer,  V,  98-104. 
Latent,  assumption  of  risks  as  to,   V, 

149-151. 
Notice  to  employe  of,  V,  159-162,  223. 
Patent,   assumption   of  risks   as  to,   V, 

141-149- 
Remaining   in   service   after   notice   of, 

V.  336. 

Risks  of.  assumed  by  repairers  and  con- 
struction hands,  V.  180. 
Using   machinery   after   knowledge   of, 

V,  208. 
In  appliaiico8,  etc.,  as  to  passciiti:ers. 
Liability  for  injuries  caused  by,  I,  729: 

IV.  357- 
In   engines,   liability   of  passenger  car- 
rier for.  II,  378. 
In  platforms,  liability  for,  II,  416. 
In   premises  near   station   grounds,    II, 

417- 
In   ticket,   expulsion   of  passenger   for. 

IV,  182. 
Latent,  liability  of  carrier  for,  II,  379. 
In  nri(ljB((>8,  oU'. 
■  Assumption  of  risk  of,  V,  132. 
In  bridges,  culverts,  embankments,  etc., 

liability  for,  V,  974-977. 
In  drawbridge,  injury  to  vessel  caused 

by,  I,  716. 
In  overhead  bridge,  alleging.  V,  266. 
Liability  of  lessee  road  for,  VI,  227. 
Notice  or  knowledge  of,  I,  699. 
Notice  to  employe  of,  V,  158. 
In  can*. 

Liability  for,   I,  739.   740;   II,  58;  VII, 

466. 
Of  connecting  carrier,  liability  for,   II, 

242. 
In  crosNinKS. 
Effect   of,   on   rule   as   to   contributory 

negligence.  III,  828. 
Injuries  to  cattle  caused  by.  I,  196. 
Instructions  to  jury  as  to,  III,  652. 
Liability  for.  III,  470-476. 
Pleadings  in  actions  for  injuries  caused 

by,  III,  639. 
In  oiiKiiir. 

Admissibility  of  evidence  to  show,  V, 

909. 
Allegation    of,    in    action    for    injuries 

caused  by  fire,  V,  902. 
Burden  of  proof  on  plaintiff  to  show,  V, 

939- 
Causing   loss   of   property   by    fire,   V, 

863-867. 
Liability  for   fires  caused   by,   V,  863- 

867. 
Remaining  on,  after  knowledge  of,  V, 

209. 
When  constitute  negligence,  VI,  784. 
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DEFECTS  —  co«/i«Med. 
In  I'eiic-ex,  ifMvn,  cic. 

Burden  of  proof  as  to,  I,  314. 

Evidence  to  show.  I,  279. 

In  fence,  gate  or  cattle-guard,  sufficiency 
of  evidence  to  sliow,  I,  296-299. 

In  fences,  crossings,  trestles,  etc..  lia- 
bility of  lessee  road  for,  VI,  227. 

In  gate  fastenings,  evidence  to  show,  I, 
279. 

NiMice  of,  to  company,  I,  169-172;  V, 
827. 

Notice  to  employe  of,  V,   157. 

Presumption  of  negligence  from  lonjg 
existence  of,  V,  828. 

Prima  facie  proof  of,  I,  308. 

When  question  for  jury,  I,  326. 

In  track. 

Causing  derailment,  IV,  39. 

Liability  for,  II,  370. 

Liability  of  lessee  road  for,  VI,  244. 

Of  another  company,  liability  to  in- 
jured employe  for,  V,  258. 

Or  cars,  when  show  negligence,  VII, 
S16. 

Or  machinery,  presumptions  arising 
from  proof  of,  V,  299. 

Or  roadbed,  notice  to  employe  of,  V, 

154- 
Proof  of,  III,  869. 

When  constitute  neglig'^nce,  VI,  783. 
When  not  evidence  of  negligence,  V,  48. 
Whether  employe  had  notice  of,  when 

question  of  fact,  V,  324. 

In  plcadinK8,  process,  otu. 

Effect  of  appearance  to  waive,  I,  451. 
In  allegations,  how  cured,  I,  2*67-2^. 
In    service    of    process,    waiver   by    ap- 
pearance or  otherwise,  VI,  1103. 
In  verdict,  as  ground  for  new  trial,  VI, 

849. 
Of  parties,  how  cured,  IV,  496. 
Of  parties,  how  pleaded,  VI,  1002. 
Of  parties,  objections  for,  VI,  929. 
Remedies  for,  VI,  1054-1061. 
Waiver  of,  by  failure  to  demur,  VI,  1058. 

DEFENDANTS. 

Dismissal  as  to  one  of  several,  I,  32. 
Dissolution    of    corporate,    as    ground   of 

abatement,  I,  9. 
When  sustain  burden  of  proof,  V,  453. 

DEFENSES. 
In  general. 

Advice  of  counsel.  V,  1061. 
,    Burden  of  proof  to  establish  affirmative, 

V.  451. 
Forfeiture  of  charter,  when  available  as 

defense,  II,  714. 
In  actions  for  ta.xes,  VII.  993.  994- 
In  consistent.  VI.  1008. 
Intoxication  of  person  injured,  VII.  531. 
Joinder  of.  in  plea  or  answer,  VI,  1008. 
Of    contributory    negligence,    see    that 

title  and  references  there  found. 
Cf  limitation,  how  interposed,  VT,  308. 
Of  usury,  who  may  interpose,  VIII.  144- 
Striking  out,  for  errors  or  defects,  VI, 

I0S4.  1055. 

8  D.  R.  D.— 64 


DEFENSES  —  fo«/i«Mfrf. 
In  ffcncral  —  coiitiiiutui. 
To  actions  to  enforce  penalties,  VI,  969. 
To    criminal    prosecution    for    causing 

death.  III.  957. 
To   proceedings    by   quo   zvarranlo,   VI, 

II33- 
To  proceedings  for  contempt.  III,  183. 

To  actions  a^fulnst  curriers. 

For  charges,  II,  648,  649. 

For  charging  excessive  fares,  VII,  1084. 

For    conversion    by    carrier,    II,     129; 

VIII,  113. 
For   expulsion   of   passenger,    IV,   .ti2, 

2ii 
For  injuries  to  passengers,  II,  532-534; 

IV,  40. 

For  loss  of  baggage,  I,  572,  573. 
For  loss  or  injury  to  goods,  II,  286. 
Founded  on  delay  of  carrier,  II,  70. 
Of  live  stock,  I,  806;  II,  5J2-S34- 
To  actions  in  tort,  generally. 
For  assaults,  I,  471,  472. 
For  causing  death,  III,  808-843. 
For  damages  for  nuisances,  VI,  900. 
For  diversion  of  water,  VIII,  176. 
For   failure   to   build  cattle-guards,   II, 

600. 
For  failure  to  build  or  maintain  fences, 

V,  829,  831. 

For  flooding  lands,  etc..   Ill,  664;   V, 

987-989. 
For  infringement  of  patents,  VI,  952. 
For  injuries  at  or  near  stations,   VII, 

224. 
For  injuries  by  culverts.  III,  664. 
For  injuries  caused  by  fire,  V,  907,  908. 
For    injuries    caused    by    negligence    of 

plaintifif's  co-servants,  V,  776-778. 
For  injuries  to  employes,  V,  274-276. 
For  killing  stock,  I,  276-278. 
For  malicious  prosecution,  VI,  371. 
For   obstruction    of    private  way,   VI, 

1081. 
To  actions  founded  on  negligence,  VI, 

816-818,  822. 
To    actions    of    trespass,    IV,  874-876; 

VII,  nil,  1115,  iu6. 
To  actions)  on  contract. 
Against  stockholders  by  corporate  cred- 
itors, VII,  325- 
By  owner  of  stock  whose  name  has  been 

forpe<l,  VII.  304. 
For  compensation  for  carrying  the  mails, 

IT,  7- 
For  refusal  to  transfer  stock,  VII,  296. 
For  subscriptions,  VII,  756-797. 
For  wages,  V.  10. 
On  acMden';  policies,  I,  15-17. 
On  bonds    I.  678. 
On   bonds,   notice  of,   to   purchaser,    I, 

675. 
On  construction  contracts.  Ill,  171. 
On  contracts,  generally.  III,  231. 
On  coupons,  III.  341. 
On  «ovenants.  III,  349. 
On  fire  policies.  V.  851. 
On  negotiable  paper,  I,  599. 
On  stock  subscriptions,  VII,  766,  767, 

770-796. 
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DEFENSES  —  continued. 
To  civil  actionN,  Kriieralljr. 

Against  receivers,  VI,  1215. 
Of  champerty,  II,  610. 
Of  ejectment.  IV,  251,  252. 
Of  garnishee,  I.  506. 
To  cond<!innntion  proceedings. 
Generally,  IV,  529-536. 
To  actions  by  landowner,  IV,  835-838. 
To  proceedings  to  condemn  city  streets 

for  public  use,  VII,  589. 
To     railway    intersection     proceedings, 

III.  403. 
To  suitH  ill  equity. 

Laches  of  property  owner,  when  no  de- 
fense to  injunction,  IV,  300. 

For  specific  performance,  VII,  156,  157. 

To  application  for  appointment  of  re- 
ceiver. VI,  1 1 76. 

To  application  for  dissolution.  IV,  135. 

To  compel  issue  of  railway  aid  bonds, 
VI,  664,  665. 

To  compel  restoration  of  highway,  VII, 
623. 

To  enforce  railway  aid  bonds,  VI,  707. 

To  foreclosure  of  mechanic's  lien,   VI, 

293- 
To   injunction   suit   by   lando^vner,    IV, 

864. 
To  restrain  nuisances,  VI,  896. 
What  available  in  foreclosure,  VI,  482- 
484. 
DEFERRED  CREDITOR. 
When   stockholder   becomes,   on   dissolu- 
tion, VII.  311. 
DEFICIENCY  LANDS. 
See  Indemnity  Lands. 
DEFINITIONS. 

See  Words  and  Phrases. 
DELAWARE. 
Assessment  and  levy  of  railroad  taxes  in, 

VII.  937. 

Constitutional  provisions  and  statutes  in, 

relative  to  taking  of  private  property  for 

public  use.  IV,  384.  387. 
State  aid  to  railways  in,  VII,  166. 
When  negligence  of  parent  is  imputable 

to  child  in,  II,  792. 
DELAY. 
In  general. 

As  a  defense  in  foi  ^closure,  VI,  483. 

By  stoppage  of  trains.  III,  405. 

In  attempting  to  put  out  fire,  when  con- 
tributory negligence,  V,  887. 

In  delivery  of  telegrams,  liability  for, 
VII.  1031. 

In  objecting,  waiver  of  defects  in  plead- 
ing by,  VI,  1060. 

In  performing  construction  contract,  ef- 
fect of.  III,  134. 

In  the  patent  office,  VI,  949. 

Of  company,  right  of  contractor  in  cases 
of.  III,  141. 

Of  owner  to  call  for  baggage,  effect  of, 
I.  550,  551.  552. 

When  a  defense  to  suit  for  specific  per- 
formance. VII,  157. 

When  a  defense  to  suit  on  subscription, 
VII,  770,  771. 

When  amounts  to  laches,  VH   342,  343. 


DELAY  —  continued. 
Under  contract  to  carry. 

Caused  by  blocking  the  road,  press  of 
business,  strikes,  etc.,  II,  25,  36,  70. 

Damages  to  passenger  for,  II,  572,  581. 

In  carrying  goods,  as  an  element  of 
damages.  III,  704. 

In  delivery,  liability  of  final  carrier  for, 
T',  250. 

In  delivery  of  baggage,  liability  for,  I, 

52?.  574-  

In  delivery  of  goods  carried,  liability 
for,  V,  580. 

In  shipment,  excuses  for,  I,  742. 

In  shipment,  to  suit  carrier's  conveni- 
ence, II,  54. 

In  transit,  liability  for  damage  caused 
by,  I,  753.  754;  V,  576. 

In  transporting  goods,  penalties  for, 
VI,  966. 

In  unloading  cattle,  liability  for.  I,  759. 

Liability    of   passenger   carrier   for,    II, 

347-349- 
Liability  of  second  carrier  for,  II.  239. 
Limiting  liability  for  loss  by.  I,  638;  II, 

261:  V.  589:  VI,  339;  VII.  1046. 
Loss  or  injury  to  goods  caused  by,  II, 

62-72. 
Measure  of  damages  for,  II,  293-300. 
Of  intermediate  carrier,  liability  for,  II, 

517- 

Of  mail  matter,  liability  for.  II,  4. 

Of  passenger  ejected,  excessive  damages 
for,  IV,  240. 

Of  second  carrier,  liability  of  initial  car- 
rier for,  II,  209-211. 

Of  shipment,  to  allow  creditors  to  at- 
tach goods.  II,  54. 

Or  temporary  loss,  liability  for,  II,  195. 

Recovery  of  expenses  caused  by.  II.  298. 

When  carrier  liable  a«  warehouseman 
in  cases  of,  II,  129,  130. 

DELEG.\TION. 

Of   legislative    power,   VI,   55^,    576,    645, 

647,  1136;  VII.  243. 
Of  master's  duty  towards  servant,  V,  18. 
Of  power  to  condemn  land,  IV.  410-412. 
Of  power  to  locate  route,  VI,  353. 
Of  power  to  tax,  VII,  832-835. 
DELINQUENTS. 
Lists  of,  VII,  987. 
DELIVERY. 
In  general. 
Assignment  of  personalty  by.  I,  478. 
Buyer's   remedy   for  seller's   failure     to 

make.  VII.  293. 
Of  bill  of  lading,  passing  title  by,  I,  625. 
Of   bill   of   lading   upon   acceptance   of 

draft  attached,  I,  625. 
Of  bond  to  secure  land  damages,   IV, 

555. 
Of  certificate,  transfer  of  stock  by,  with 

deed  of  assignment,  VII,  288. 
Of  deeds.  IV.  5- 
Of  goods  sold.  VII.  100. 
Of  mortgage.  VI.  434- 
Of    municipal    aid    bonds,     conditions 

precedent  to.  VI.  557. 
Of  property  sold,  to  purchaser,  V,  548. 
Of  railway  tickets,  VII,  1048. 
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DELIVERY  — foH/iMMfd. 
In  general  —  niiithiufi/. 
Of  subscription  to  stock  in  escrow,  VII, 

786. 
Transfer  of  bill  of  lading  by,  I,  644. 
Transfer  of  bonds  by,  I.  660. 
Transfer  of  railway  aid  bonds  by,  VI, 

690. 
Transfer  of  stock  by.  VII,  288. 
To  carrier. 

As  fixing  beginning  of  liability.  II.  42. 
Effect    of.    on    right    of    stoppage    in 

transit,  II,  187. 
Evidence  of,  II,  285. 
Generally,  II,  38-42:  V,  571, 
Of  baggage  to,  I,  541-546. 
Of  live  stock  to.  I.  74.W45. 
Sufficiency  of,  I,  40-42. 

By  carrier. 

Actual,  of  goods  carried.  II,  105. 

Allegations  as  to,  in  suits  against  car- 
riers, II,  277. 

At  consignee's  house  of  place  of  busi- 
ness. II,  so. 

By  stock-yard  company,  under  contract, 
VII,  349. 

By  warehousemen,  liability  for  failure 
to  make,  VIII,  165. 

Constructive,  of  goods  carried,  II,  105. 

Effect  of  bill  of  lading  upon  validity 
of,  I,  619. 

Effect  of  possession  of  bill  of  lading  as 
evidence  of.  I,  625. 

Generally,  I,  757-/60;  II,  90-129;  V,  577- 

584. 
How  to  be  made  at  flag  stations,   II, 

144. 
Loss  of  lien  by,  II,  153,  643. 
Misdelivery,  I,  260. 
Of  baggage  by  company,  I,  546-548. 
Of   check    for    baggage    to   connecting 

carrier,  I.  546. 
Of  C.  O.  D.  goods.  V,  582-584. 
Of  freights  from  cars  as  ending  carrier's 

liability,  II,  49. 
Of  freight,  unjust  discrimination  in  re-' 

lation  to,  VI,  20. 
Of  goods,  discrimination  in,  IV,  118. 
Of  grain  at  elevators,  IV,  370. 
Of  live  stock,  I,  757-760. 
Of  thing  deposited  in  cloak  rooms,  I, 

575- 
On  wharf,  II,  51. 

Partial,  right  to  charges  on,  II,  646. 
Statutes  relative  to.  validity  of.  III,  35. 
To  consignee  after  notice  to  stop  goods, 

liability  to  shipper  in  case  of,  it,  190. 
To  drayman,  II.   i45- 
To   elevator   company,   when   sufificient 

to  end  carrier's  liability,  II,  49. 
To  wrong  person.  I,  760;  II,  116-121. 
Unequal  charges  for,  IV,  95. 
What  necessary  to  entitle  carrier  to  de 

mand  charges,   II,  646. 
When  defeats  right  of  stoppage  in  tran- 

iit,  II.  191,  192. 
When  goods  are  in  excess  of  amount 

specified  in  bill  of  lading.  I.  622. 
When    terminates    carrier's   liability   as 

warehouseman,  II,  146. 


DELIVERY  —  continued. 
By  carrier  —  continufii. 
Without  production  of  bill  of  lading,  I, 
621;  II,  128. 

Between  connecting  carrierN. 

By  intermediate  to  final  carrier,  U,  240. 

Of  baggage  to  second  carrier  or  tr<\nsfer 
company,   I,  528,  554. 

Of  cattle  to  connecting  carrier,  I,  784. 

To  second  carrier,  sufticicncy  of,  11,2.^7. 

To  second  carrier,  when  releases  liabil- 
ity of  initial  carrier,  II,  231-2.34. 

Wrongful,  liability  of  final  carrier  for, 
II.  246. 

See  also  Partial  Delivery. 

DEMAND. 
Before  applying  for  mandamus,  VI,  .384. 
Before   issuing   warrant    for    taxes.    VII, 

968. 
Before  suing  to  enforce  railway  aid  bonds, 

VI,  705.. 

Before  suit  for  damage  on  ground  of  nui- 
sance, VI.  899. 

Before  suit  for  damages  caused  by  fire, 
V.  894. 

Before  suit  for  taxes.  VII.  991. 

Before  suit,  generally.  I.  25.  566,  677;  III, 
231;  IV,  151;  VII.  758;  VIII,  112. 

Before  suit,  necessity  and  sufficiency  of, 
I.  242.  243;  II,  50,  104,  127,  267;  V,  599; 

VII,  64. 

Before  suit  on  bond,  T,  677. 
Before  suit,  proof  of,  I,  241. 
Before  suit  to  recover  back  money  paid 

for  taxes,  VII,  looi. 
By  consignee  after  once  refusing  to  receive 

goods,  II,  102. 
By  railway  company  of  municipal  bonds 

issued  in  aid,  VI,  662,  664. 
Effect  of  failure  to  deliver  goods  on,  II, 

50,   142. 
For  abatement  of  nuisance,  necessity  of, 

V.  986. 
For  attorney's  fee,  in  bill  of  particulars, 

I.  .364. 
For  fare,  before  enforcement  of  penalty, 

VII,  1090. 
For  more  than  agreed  rate  of  freight,  II, 

249. 
For  possession,  before  bringing  ejectment, 

IV.  252.  851. 

Liability  for  loss  of  goods  after  failure  to 

deliver  on,  II,  78. 
Of  abutting  owners,   foundation   of,    IV, 

291-298. 
Of  charges,  right  to  make,  II,  644-646. 
Of  payment  of  bill  or  note,  I,  595. 
Of  performance.   III,  221. 
Of  performance,  allegation  of.   in  action 

on  stock  subscription,  VII,  761. 
Refusal  to  pay  fare  upon,  IV,  168,  170. 
When  interest  runs  from  time  of,  IV,  727; 

V,  1175. 

When  limitation  runs  from  time  of,  VI, 
309. 

DEMURRAGE. 
Lien  of  carrier  for.  II.  150. 
When  allowable  for  special  services,   II, 

643. 
When  allowable  to  carrier,  II,  104,  162. 
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DEMURRER. 

Admissions  by,  VI,  IO13. 

Conclusiveness  of  judgnient.<s  on,  VI,  99. 

Form  and  sufticicncy,  generally,  VI.  loio- 
1014. 

For  nonjoinder  of  connecting  carriers,  II, 
205. 

General.  VI.  loio. 

In  suit  on  construction  contract.  III,  173. 

In  suit  to  enjoin  unlawful  tax,  VII,  loog. 

Interposing  statute  of  limitations  by,  VI, 
1013. 

Necessity  of  separate,  to  di.stinct  para- 
graphs of  complaint,  I,  271. 

Review  of  decision*  on,  VI,  1014. 

Special.  VI.   101 1. 

To  bill  for  foreclosure,  VI,  485. 

To  bill  or  answer  in  equity,  VI,  1020. 

To  complaint  in  action  for  causing  death, 

III.  807. 

To  complaint  showing  contributory  neg- 
ligence on  its  face.  Ill,  280. 
To  evidence,  VIII,  21-23. 
To  petition  in  condemnation  proceedings, 

IV.  5.M.  535. 

Waiver  of  defects  by  failure  to  demur,  VI, 
1058. 

DENIAL. 
General,  as  affecting  damages,  III,  723. 
General,  proving  contributory  negligence 

under.  III.  282. 
Necessity  of  specific,  I,  269. 
Of  necessity  for  taking  land,  IV,  532. 
Of  retiuests  to  charge,  discretion  as  to,  I, 

381. 
Specific,    of   plaintiff  s    negative   averment 

as  to  contributory  negligence.  III,  282. 
Sufficiency  of  general,  I,  269. 
Sufficiency    of,     in    answer   or   plea,   VI, 

1007,  1008. 
When  contributory   negligence    must    be 

specially  pleaded.  Ill,  281. 

DENVER. 
Decisions  particularly   applicable   to,  VI, 
760. 

DENVER  &  RIO  GRANDE  R.  CO. 

General  statement,  IV,  38. 
DENVER  PACIFIC  R.  CO. 

General  statement,  IV.  38. 
DEPARTMENTS. 
Application  of  fellow-servant  rule  to  serv- 
ants in  different  departments,  or  work- 
ing for  different  companies.  V.  683-694. 
Limitation   of   the   rule   of   fellow-service, 
when  servants  are  in  different.  V.  683- 
69J. 
Mandamus  to  heads  of.  VI.  381. 
The  land  department.  VI.  1107.  1108. 
DEPARTURE. 
From  proposed  plan  of  construction,  right 

of  action  for,  IV.  832. 
In  replication,  effect  of,  VI.  1016. 
Of  trains,  fixing  hours  of.  VI,  249. 
DEPENDENCE. 
Upon  deceased  for  support,  proof  of,  and 
when  entitles  to  damages.  III,  756,  877. 

DEPENDENT  COVENANTS. 
See  Covenants. 


DEPOSIT. 
By  bidder  at  foreclosure  sale,  VI,  501. 
Compensation    to    landowner   out   of,    on 

abandonment  of  road,  I,  6;  IV,  820,  822. 
Of  articles  in  cloak  room,  I,  575. 
Of  botuls  on  rc(jrganization.  VII,  53. 
Of  compensation  for  land  taken,  IV,  548- 

55 1.  903.  930. 
Of  goods  at  roadside  as  a  delivery  to  car- 
rier, II,  39. 
Of   material   on    land,  when   a   "  taking," 

IV,  444. 
Of  plans  and  books  of  reference,  IV,  898. 
Of  stock,  effect  on  right  to  vote  the  stock, 

VII,  310. 
Of  stock,  in  view  of  consolidation,  suits  to 

recover  proceeds  of.  VII.  339. 
Of  wages  with  company,  action  for,  V,  8, 

14- 
Parliamentary,  disposal  of,  on  dissolution, 

IV,  139;  VII.  1 104. 

DEPOSITIONS. 
Admissibility   and   effect   of,   as   evidence, 

111,858:  V,  52o-5-'3. 
At  coroners'  iiuiucsts,  as  evidence,  V,  522. 
Of  employes,  admissibility  of,  V,  910. 

DEPOT  GROUNDS. 
What   are.  VII.    194:   VIII.  311. 
When  subject  to  taxation,  VII,  864. 

DEPOTS. 

See  Stations  and  Dicpots. 

DEPRECIATION. 
Of   market    value,    opinions   as   to,    VIII, 

256. 
Of  rental  value,  measure  of  damages  for, 

I\'.  .W-'-335 
In    value   ui    premises,   damages   for,    VI, 

901. 
In   value  of  property  caused  by  removal 

of  station.  VII.  205. 
See  also  Di.minutio.n. 

DERAILMENT. 
General  treatment,  IV,  39. 
JumpiuR  from  c;ir  in  cases  of.  II.  488. 
Nonliability    for    acts    of     fellow-servants 

resulting  in,  V.  Wk). 
Of  street  car.  VII.  472,  484.  ,^ 

Of  street  car.  when  neKiijrenco.  VII.  468 
Prima  faeie  evidence  of.  II,  548. 

DERRICK  HAND. 

When  fellow-servant  of  brakeman,  V,  760. 
When    foreman    is    fellow-servant   of,   V, 
749- 
DERRICKS. 

Duty  of  company  as  to  safety  of,  V,  64. 

DESCRIPTION. 

Of  company  to  be  aided,  in  petition  for 
municipal  aid.  VI.  569. 

Of  easements  projwsed  to  be  condemned, 
IV.  286. 

Of  goods,  construction  of  bill  of  lading  as 
to,  I,  614. 

Of  land  taken  in  condemnation  proceed- 
ings. IV.  524.  735.  7.^f,.  748,  757,  944. 

Of  parties  in  pleadings,  VI.  985.  1018. 

Of  parties  in  process.  V^I.  1083. 

Of  premises  conveyed,  IV,  9-12. 
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DESCRIPTION  —  continued. 
Of  premises  taken  by  consent  of  owner, 

IV,  466-468. 
Of  property,  in  notice  of  intention  to  take, 

IV,  508. 
Of  property,  in  petition  in  condemnation 

proceedings,  IV,  SiS-SiQ. 
Of  subject-matter  in  mortgage,  VI,  438. 
Of  terminus  of  tunnel,  VUI.  122. 

DESTIN.ATION. 
or  mRrcliiiiHllHO  or  live  Niock. 

Carrier  only  required  to  deliver  at  place 

of,  II,  93. 
Delay  by  sending  goods  past  place  of, 

II.  66. 
Delivery  of  goods  must  be  at  place  of, 

II,  113. 
Goods  can  be  stored  only  at  place  of. 

II.  148. 
In    absence     of    limitation    of   liability, 

initial    carrier   liable   to   place   of.    II, 

25^. 

Notice  of  claim  for  loss  or  damage  after 
arrival  at.  I,  774. 

Of  freight,  duty  of  carrier  to  deliver  at, 
II.   113. 

Of  goods,  evidence  of  c'laiige  of,  II, 
286. 

Right  of  consignee  to  change,  II,  113. 

Termination  of  liability  on  arrival  of 
goods  at  place  of,  11,  46,   133-149. 

Value  of  go(Kl>  at  place  oi,  wh^n  meas- 
ure of  damages,  1  i ,  J87. 

What  is  place  i>f,  II,  -'95. 
Of  i>aNM>iit;<>r  or  ltiiKK'*K''' 

Carrying  iJassenRer  lnyniid,  action  for, 
when   batTi'd.   \  I,  3 if). 

Damages  for  carrying  beyond,  II,  572. 

Duty  to  carry  to  place  oi,  II.  393- 

Expulsion  of  passenger  where  train 
does  not  stop  at  place  of.  IV,  172,  181. 
224. 

Liability  of  company  where  baggage  ar- 
rives before  passenger,  I,  552. 

Rights  of  passengers  stopping  over  be- 
fore reaching,   II,  320. 
DESTRUCTION. 

Of  bridges  in  war.  liability  for,  VIII,  i6i. 
''    Of  crops  by  independent  contractor,  lia- 
bility for,  V,  1114. 

DETECTIVES. 

Company's    liability    for    wrongful    arrest 
by,  V,  608. 

Employment   of,    by   station   agemt,   VII, 
188. 
DETENTION. 

Of  baggage,  liability  for,  I,  525. 

Of  immigrants  —  disinfection,  VI,  1126. 

Of  interstate  freight,  effect  of,  VI,  3. 

Of  personal  property,  damages  for,  VII. 

65. 
Of  persons  by  agent,  liability  of  company 
for.  I.  73.  74. 
DETERMINATION. 
Of  conflicting  claims  under  land  grants. 
VI.  116-138. 
DETROIT.  MICH. 
Decisions   particularly  applicable  to,   VI 
760. 


DEVI.\TION. 
By  carrier  from  terms  of  special  contract, 

I.  783. 

From  line  of  delineation,  under  English 
compulsory  purchase  proceedings,  IV. 
899. 

Of  agents  from  instructions,  effect  of,  I, 

.S4- 
See  also  Diversion, 

DIAGR.XMS. 
Admissibility  and   effect   of,  as  evidence, 

II,  538;  V.  407,  506. 

DILIGENCE. 
Ill  Koiiorul. 

In  looking  after  fences,  what  required, 

V.  826. 
In   making   collections,   what   required, 

V,  5f>8. 
In  nu)ving  for  continuance,  VIII,  10. 
To  obtain  evidence,  what  necessary,  VI, 

or  t'tirriorN. 

E.xtraordinary,    required    cuf    passenger 

carrier,   II,  355:  VI,  779. 
Reasonable  care  and,  Vl,  778. 
What  recjuired  from   bailee,   I.  577. 
What   required   from    carrier   of   goods, 

V,  574. 

What    required    from    carrier    of    live 

stock,  I,  745. 
What     required     from     warehousemen, 

VIII,   163. 
Whether  exercised,   a   question    for   the 

jury,  VI,  811. 
See  also  C.\'<i;;  Due  C.\re;  Reasonable 

Care;  Negmgen<e;  Ut.most  Care. 

DIMINUTION. 
In  value  of  land  from  failure  to  build  and 

maintain  fences,  V,  832. 
In  value  of  land  not  taken,  IV,  666. 
Of  rental  value,  IV,  310,  315.  33-2-335- 
Of  speed  after  accident,  evidence  of.  V, 

426. 
See  also  Depreciation. 

DIRECT  EXAMIN.\TION. 
See      Evidence;      Examination;      WiT- 

N  ESSES. 

DIRECTING  VERDICT. 
Erroneously,  when  ground  for  reversal,  I, 

396-  .        „ 

In    action    agamst   passenger   earner,    II, 

562. 

In  actions  for  damages  caused  by  fires,  V. 

949. 

In  actions  for  injuries  caused  by  negli- 
gence of  fellow-servants,  V,  788. 

In  action  for  injury  to  child,  II,  817. 

In  stock-killing  cases,   I,  ,M3. 

Necessity  of  motion  to  direct,  I.  419. 

Refusal  of  motion  for.  when  not  ground 
for  reversal.  I,  410. 

When  proper.  III.  314-  553.  903.  913;  IV, 
638:  VI,  802:  VIII,  85-88. 
DIRi=:CTION. 

Of  certiorari  in  town-bonding  proceed- 
ings, VI.  741. 

Of  conductor,  following,  when  contribu- 
tory negligence,  IT.  450. 
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DIRECTION  —  continued. 

Uf  cuiisigiiur's  aifi'nt,  delivery  o{  goods 
pursuant  tu,  il,  ill,  IJO. 

Oi  cnipluyc,  rigiu  uf  passenger  to  rely 
upon,  11,  J54,  446.  46J. 

Of  gateman,  effect  of,  on  rule  as  to  con- 
tributory neKJiKence.  Ill,  8^. 

Of  shipper,  liability  of  carrier  for  failure 
to  obey,  II,  60. 

Of  writ  of  mandamus,  VI,  j86. 

DIRECTORS;  TRUSTEES. 
General  treatment,  IV,  50. 

liligibility,  election,  removal,  etc.,  IV,  50. 

Meetings,  IV,  56. 

Compensation,  IV,  58. 

Rights,  powers,  duties,  and  liabilities,  IV, 
61. 
Certificate  of  residence  of.  III,  82. 
Duties  of,  in  declaring  dividends,  IV,  142. 
Effect   of  dissolution   on   powers   of,    IV, 

138. 
Execution  of  leases  by,  VI,  210. 
Exemption   from   liability    for   negligence 

of,  VI,  945. 
Guaranty  of  bonds  by,  I,  659. 
Levy  of  assessments  on  subscriptions  by, 

VII,  750. 
Liability  of.  to  creditors,  in  England,  VII, 

316. 
Meetings  of.  III,  80. 
Non-residence  of,  when  fo  leits  franchise, 

II.  711. 

Of  Union   Pacific   R.   Co.,  pay  of,  VIII, 

14^. 
Proceedings  of,  secondary  evidence  as  to, 

V,  457. 
Ratification  of  acts  of  president  by,   VI, 

1070. 
Remedies    of   stockholders    against,    VII, 

334-338. 
Request   to   and   refusal   by   to   sue,   VII, 

329,  331,  336.  34 1.  347- 

Right  to  pursue  property  fraudulently  dis- 
posed of  by,  VII,  330. 

Service  of  process  on,  VI,  1090. 

See  also  Mortgage  Trustees;  Trusts 
AND  Trustees. 

DIRT. 
Right  to  throw  on  street,  VII,  414. 

DIS.^BILITY. 
Of   infancy  or  coverture,   effect  of  land- 
owner's, J  V,  501. 
Of  infancy,   under   statute  of  limitations, 

III,  780. 

Of    passenger,  when    excuses    refusal   to 

carry,  II,  346. 
Personal,  failure  to  inform  carrier  of,  II, 

459- 
When  ground  for  recovery  under  accident 

policy,  I,  14. 
When   stops   statute    of    limitations,   VI, 

328-330. 

DISCHARGE. 
In  neiioral. 

Of  garnishee,  I.  509. 
Of  judgments,  VI,  loi.  102. 
Of  mechanic's  lien,  VI.  287,  288. 
Of  surface  water  upon  premises  of  an- 
other, V,  982-984. 


DISCHARGE  —  continued. 
Ul'  em  ploy  OH. 

Damages  fur,  III,  704. 

Generally,  V  ,  7,  8. 

Obedience  to  order  through  fear  of,  V, 

^39. 
Obtaining   other  employment   after,   V, 

12. 

Of  negligent  servant  after  accident,  ad- 
missibility of  evidence  of,  V,  40J. 

Of  superintendent,  VII,  825,  826. 
Of  rei.'«lv«»i'M. 

Effect  of,  on  liability  of  company  for  his 
acts  and  torts,  VI,  1229. 

Enforcement  of  claims  after,  VI,  497. 

Generally.  VI,  1224-1227. 

See  also  Rkmoval. 

DISCLAIMER. 
In  patent  law,  VI,  949. 

DISCLOSURE. 
Of  value  by  shipper,  necessity  of,  II,  88- 

90. 
Of  value  or  contents  of  baggage,   I,  558- 

560. 

DISCOXTINUAN'CK. 
Of  actions,  generally,  I,  33. 
Of  appeals.  IV.  810. 
Of  bankruptcy  proceedings,  I,  583. 
Of   condemnation    proceedings,    IV,   8t8- 

826. 
Of  highway,   rights  of  abutters  on,  VII, 

627. 
Of  streets  or  highways,  VII,  554-556. 

DISCOUNT. 
Issuing  paid-up  stock  at,  VII.  279. 
Of  draft  attached  to  bill  of  lading,  I,  650. 
On  fare,  for  purchase  of  ticket,  VII,  1080. 
Passenger  without  ticket  not  entitled  to. 

IV,  177. 
When  unlawful  as  unjust  discrimination, 
VI,  21. 
DISCOVERY;  INSPECTION. 
General  treatment,  IV,  77. 
Discovery. 

Discretion   as  to  granting  or  refusing, 

I.  381. 

Of  animal  on  track,  burden  of  proof  as 

to  negligence  after,  I,  313. 
Of  animal  on  track,  duty  after,  I,  107, 

122,  123,  151. 
Of  children   in  danger,  duty  after,   II, 

750. 
Of  impending  danger,  failure  to  use  due 

care  after.  VI,  785. 
Of  person  on  trjick.  instructions  as  to 

duty  of  employes  after.  III.  896. 
Of  trespasser,   duty  of  company  after. 

III.  83s;  VII.  1137-1143. 
Inspection. 

Of  cars  by  employes,  rule  requiring.  V, 

244. 
Of  C.  O.  D.  goods  before  paying  bill, 

II.  IIS. 

Of  corporate  books,  right  of,  VII,  307. 
Of  coupling  apparatus,  disobedience  of 

rule  requiring,  V,  230. 
Of  documents,  books,  etc.,  IV,  78-80. 
Of  improvements  by  mortgage  trustees, 

VI,  465. 
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DISCOVERY;  IHSPECTIOU— continued. 

lllMINSVlloil fOHtiniU'li. 

Of  interstate  carriers  or  traffic,  under 
state  laws,  VI,  71. 

Of  rate  books,  under  Railway  and  Canal 
Trartic  Acts,  II,  665. 

Of  receivers'  books,  VI,  1217. 

Of  rolling  stock,  II,  379. 

Of  things  sold,  VII.  100. 

Of  track,  II.  369.  37o;  V,  104-113,  335, 
336. 

Of  transfer  book  and  list  of  stockhold- 
ers, VII,  302. 

DISCRETION. 
In  K*^ii«ial 

Age  of,  a  (|uestion  for  jury,  II,  785. 

As  to  granting  new  trial  on  ground  that 

verdict  is  against  weight  of  evidence, 

VI,  845. 
As  to  right  to  open  and  close,  IV,  627. 
At  what  age  child  arrives  at,   II,  764- 

Discretionary  action  not  rcviewajbie  on 

mandamus.  VI.  .VS- 
In  actions  for  specific  performance,  VII, 

144- 
Of  directors  as  to  calls  on  stock,  VII, 

750. 

Of  legislature  as  respects  the  condem- 
nation of  private  property,  IV,  383. 

Of    railway    commissioners,    extenit    of, 
VI.  1 148. 
Of  tlu>  t;ourt. 

As  to  admission  of  evidence,  IV,  652. 

As    to    allowance  of  amendments,  VI, 

1043- 

As  to  allowance  of  view  by  jury,  IV, 
62s;  VIII,  17. 

As  to  appointing  receiver,  in  foreclos- 
ure suits,  VI,  489. 

As  to  appointment  of  receiver,  VI,  1162. 

As  to  arguments  to  the  jury.  VIII,  37. 

As  to  costs  and  fees,  IV,  728. 

As  to  granting  injunctions,  V.  1134. 

As  to  granting  leave  to  sue  receivers, 
VI,  1212. 

As  to  ordering  physical  examinaition  of 
»      plaintiflf.  VI,  977- 

As  to  removal  of  receiver,  VI.  1222. 

In  ruling  on  evidence,  I,  320. 

Of  justice  of  the  peace,  on  trial  of  stock- 
killing  case,  I,  3.s8. 

Of  trial  court,  review  of,  on  appeal,  I, 
381-384:  IV,  781. 
or  the  Jury. 

As  to  exemplary  damages.  III,  946. 

In   allowing  interest   on   damages.   III, 

739.  954- 
In  assessment  of  damages.  III,  735,  92^. 

DISCRIMINATION. 
General  treatment,  IV,  83. 

What  constitutes,  generally,  IV,  83. 

As  between  same  class  of  freights,  IV,  88. 

As  to  amount  carried.  IV,  89. 

As  between  individuals  or  classes,  IV,  92. 

As  between  places.  IV.  105. 

As  to  furnishing  facilities.  IV,  113. 

As  between  carriers,  IV.  115. 

Rebates  and  draichacks.  IV,  119. 

Interstate  freights,  IV,  123. 


DISCRIMINATION  —fo»iM»iMf<y. 

Remedy  for,  IV,  123. 
Actions  for,  when  barred,  VI,  315 
Against  negroes,  III,  27-31. 
As  to  street-car  fares,  VII,  454. 
Between    shippers,    as  to    moving    trains, 

II.  i7,  69. 
By  railway  company,  in  granting  c\;).vss 

facilities,  V,  562. 
In  facilities  and    charges    on    alternative 

routes,  II,  199. 
In  facilities  for  purchasing  railway  tickets, 

VII,  1048. 
In  legislation,  VII,  245. 
Liability  of  receiver  for,  VI,  1190. 
Unjust,  what  is,  and  liability  for,  VI,  19- 

3>. 
What  is,  VIII,  31  i. 

DISEASE. 

Aggravation  of.  as  an  element  of  damages, 
II,  571:  III.  680. 

Carrying  passenger  aftlicted  by  con- 
tagious. II,  433. 

Communicated  by  employe  to  passenger, 
liability  for.  II.  4.U. 

Liability  of  street-car  company  using  dis- 
eased horses.  VII.  457. 

Of  passenger,  as  a  defense  to  action  for 
personal  injury,  II,  534. 

Resultant,  when  proximate  and  when  re- 
mote cause  of  damage.  III.  674. 

Risks  resulting  from,  exemption  from,  I, 

747- 
Transportation  of  diseased  animals,  I,  788- 

790. 

DISFIGUREMENT. 

As  an  element  of  damages,  II,  571. 
DISINFECTION. 

Of  immigrants.  VI,  1126. 
DISMISSAL. 

As  to  a  joint  defendant,  I,  32. 

Conclusiveness  of  judgment  of,  VI,  98. 

In  stock-killing  cases,  I,  320. 

Of  action  at  trial.  VIII.  36.  37. 

Of  actions,  generally.  I,  32. 

Of  appeals  from  justice.  Vl,  124. 

Of  appeals,  generally,  I,  446. 

Of  appeals  in  condemnation  proceedings, 

IV,  810. 

Of  mandamus  proceedings,  VI,  388. 

Of   petition  to    intervene   in    foreclosure, 

VI.  480. 

Of  employes,  see  Discharge. 

DISOBEDIENCE. 

Of  injunction,  excuses  for,  VI,  897. 

Of  mandamus,  punishment  for,  VI,  388, 
666. 

Of  rules,  as  a  defense  to  action  for  in- 
juries. VII,  228. 

Of  rules,  as  proximate  cause  of  injury, 

V.  23s,  285. 

Of  rules,  prosecution  for.  III,  2f>y,  V,  237. 
Of   rules,   when    contributory    negligence, 

II,  444.  450;  V.  220.  234-246. 
Of  superior  servants  as  a  defense  '.o  ac- 
tion for  injury,  V.  776. 
DISORDERLY  CONDUCT. 
Expulsion  of  passenger  for,  IV,  188,  189; 

VII,  534. 
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DI.S()RDr-:RLY  CONDUCT  — f(j.i/i««frf. 
Of  passiiiKcr,  removal  (rum  ladies'  car  for, 

II.  4.14 
Of  passt'iiKiTS.  generally,  II,  432. 

DISIM'NSAKV  ACT. 
Of  South  Carolina.  VI,  74. 

DISQUAI.Il'TCATION. 
Civil  ennineiT  not  <lis(|ua!i(ie(l  by  reason 

of  interest.  III.   145. 
Of  commissioners.  III.  454. 
Of  jurors,  generally,  IV.  613.  614. 
Of  jurors,  new  trial  for,  VI.  84t. 
Of  sheriff,  to  summon  jury,  IV,  913. 
Of  trial  jiulpe,  VIII,  7- 
See  also  QuAi-iFirATiONS. 

DISSF.NTING  STOCKHOLDER. 
See  St(k  Kiioi.DEH.s. 

DISSOLUTION:  WINDING  UP. 
General  treatment,  IV,  128. 
Grounds  for  dissolution  or  forfeiture,  IV, 

I2Q. 

Proceedings  to  dissohe  or  wind  up,   IV, 
Consequences  of  dissolution.  IV,  138. 

DiHHOllllioll. 

Liability  of  directors  on,  IV,  66. 

Necessity  of  proceedings  for.  before  ap- 
plying for  receiver.  VI.  1164. 

Of  aided  railway  company  as  a  defense 
to  action  on  aid  bonds,  VI,  6</). 

Of  corporate  defendant,  as  ground  of 
abatement,  I,  9. 

Of  injunction,  grounds  for,  V,  1157-1159. 

Of  injunction,  on  sworn  answer  or  giv- 
ing bond,  IV,  865. 

Of  partnership,  \'I,  937. 

Of  relief  associations,  VII,  18. 

Right  of  stockholder  to  sue  on  behalf  of 
dissolved  corporation,  VII,  .111. 

Rights  of  stockholders  on,  VII,  .^11. 

Suit  by  .stockholders  for  fraudulent,  VII, 

WiiidiiiK  ii|». 

Liability  of  directors  on,  IV,  66, 

Of  tramway,  VII,  H04. 
DISTINCTION. 

Between  care  due  to  passengers  and  to 

the  public,  VII,  463. 
Between  carriers  and  forwarders,  II,  25- 

27. 
Between  carriers  of  goods  and  passengers, 

II,  309. 

Between  damages  in  condemnation  of 
railway  crossings  and  of  private  land.;, 

III.  407- 

Between  domestic  and  foreign  corpora- 
tions, V,  1012. 

Between  duty  as  carrier  and  duty  to  ani- 
mals on  or  near  track,  I,   100. 

Between  duty  to  passenger  and  to  em- 
ploye, II,  310;  V.  21. 

Between  duty  to  passenger  and  to  tres- 
passer, VI  I,  1128. 

Between  easements  and  grants  or  licenses, 
TV,  158. 

Between  fee  damages  and  damages  for 
tort-feasancc,  IV.  330. 

Between  fellow-servant  and  vice-principal, 
V,  722. 


DISTINCTION  —  fo»i//»ii<f(/. 
Between  liability  of  bridge  company  and 

that  of  carrier.  I.  725. 
Between    licensees    and    trespassers,    VI, 

2()7:  VII,  ii-'H. 
Between  public  an«l  private  carriers,  II, 

Between  railway  ticket  and  bill  of  lading, 
VII,  1040. 

Between  sale  and  bailment,  I,  576;  VII.  00. 

Between  servant  and  indepen<lent  con- 
tractor, V,  1 105. 

Between  street  r.iilways  and  ordinary  rail- 
roads in  streets,  VII,  418,  463. 

Between  subscription  and  agreement  to 
subscribe,  VII,  727. 

Between  subscription  and  sale  of  stock, 
VII,  7.29- 

Between  taxation  and  eminent  domain. 
VII,  829. 

DISTRIBUTION. 
Of  assets  on  dissolution,  IV,  137. 
Of  damages  for  causing  death.   III,  761- 

763. 
Of  money  paid  into  court,  I\',  553. 
Of  proceeds  of  foreclosure  sale,  VI,  508- 

512. 
Of  proceeds  of  suits  on  injunction  bond, 

V,  1163. 
Of  stock,  on  incorporation  of  company, 

V,  1096. 

DISTRICT. 
Of  a  company,  as  used  in  England,  VIII, 

DISTRICT  COURTS. 

Jurisdiction  of,  IV.  492;  VI,  118. 
DISTRICT  OF  COLUMBIA. 
Assessment  and  lew  of  railroad  taxes  in, 

VII,  9.l8. 
Defendant  must  show  contributory  negli- 
gence in.  III,  .303. 
Paving  and  repaving  streets  in,  VII,  402. 
Right   of  foreign   corporation   to   sue  in, 

V,  1021. 
DISTRESS. 

General  treatment,  IV,  141. 
DISTURBANCE. 
Of  franchises  generally,  remedies  for,  V, 

1027. 
Of  ferry  franchise,  remedies  for,  V,  837, 

838. 
Of  private  ways,  remedies  for,  VI,  1079- 

1081. 
Of  telephone  system  —  earth  currents,  IV, 

262. 

DITCHES. 

Sec  Drain.s  and  Drainaoe. 
DIVERSE  CITIZENSHIP. 

See  CiTizicNsiiii",  etc. 
DIVERSION. 

From  designated  route,  forfeits  benefit  of 
limitation  of  li.ibility,  II,  184. 

From  designated  route,  liability  of  con- 
necting carriers  for.  II,  206,  207.  238. 

From  designated  route,  loss  of  lien  by, 

TI,  154- 

Of  corporate  property,  liability  of  mort- 
gage trustees  for.  VI.,467. 

Of  flow  of  stream,  V,  973;  VIII,  I7S-I77- 
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DIVKRSION— fo«/«Hi(frf. 

Of  funds,  restoration  of,  VI,  1200. 

Of  liiiiliway,  while  building  crossing.  III, 
474- 

Of  navigable  waters,  enjoining,  \III,  i/ii. 

Of  stream,  when  a  "  t.iking  "  or  "  damag- 
ing," IV,  452,  607,  8jj. 

Of  surface  water  from  ordinary  course,  V, 
y82-f>«4. 

Of  surface  water,  liability  for,  VIII,  181. 

Of  traflic   from   ferry,   damages   for,    IV, 

01 7. 
Of  water,  damages  for.  VI 11.  180. 
Of  water  from  well  or  spring,  VIII,  184. 
See  also  Okviation. 

DIVIDKNDS. 
Ueiieral  Ircatincnl,  IV,  142. 
Action  to  restrain  payment  of,  VII,  333. 
Guaranty  of  payment  of,  V,  1055. 
Internal  revenue  tax  on.  VII,  70. 
Interpretation  of  statute  taxing,  VII,  851. 
Stock,  VII,  284. 

Suit  by  stf)ckhol<ler  to  prevent  action  cal- 
culated to  lessen  or  destroy,  VII,  .?4l 
Taxation  of,  VII,  44.'i. 
VVIien  subject  to  taxaticm.  VII,  876. 
See  also  Stock  Dividends. 

DIVISION. 
Of  charges,  between  connecting  carriers, 

II,  647. 
Of  counties.  III,  .yi. 
Of  municipality,  effect  of,  on  subscription 

in  aid  of  railroad,  VI,  617. 
Of  opinion,  certificate  of,  to  higher  court, 

V,  640. 

Of   receipts,   under  working  agreements, 

VI,  253. 

Of  road,  effect  on  right  to  receive  local 

aid.  VI,  628. 
Of  traflic  between  independent  routes,  II, 

671. 

DOCKET. 
Of  justice,  entries  in,  I,  358. 

DOCKS. 
Condemnation  of,  for  railway  uses,   IV, 

428. 
Power  of  company  to  lease,  VI,  217. 
When  subject  to  taxation,  VII,  867. 
DOCUMENTARY  EVIDENCE. 
Admissibility  and  effect  of,  generally,  II, 

813;  V,  500-520. 
In  actions  for  causing  death.  III,  857,858. 
In  actions  for  flooding  land,  V,  995. 
In  actions  for  injuries  by  fire,  V,  964. 
In   actions   on   stock   subscriptions,   VII, 

768. 
In  railway  intersection  proceedings,  III, 

403. 
In  stock-killing  cases,  I,  286,  287. 
In  suits  for  injuries  to  employes,  V,  282. 

DOCUMENTS. 
Inspection  of,  IV,  78,  79. 

DOGS. 
Liability  for  killing  or  injuring,   I,   138; 

IV,  268. 
Liability  to  person  bitten  by,  at  station, 

VII,  213. 
Transportation  of.  I.  790,  791. 
When  deemed  baggage,  I,  535. 


i)().\ii;sric  c()Ki'ou.\Tit)NS. 

lax  on  iiiiirM.iic  bi.siiii.i.i  ui,  V'l,  63, 
What  are,  \'.  101  J. 

Do.MISI  K'  .SlJll'.MICNT. 
Di^iinnm^lRil  iroiii  interstate.  I.  624;  II, 

DO.MICIL. 

See  CmzMNsiiir,  etc, 
DONATIONS. 

MeaiiiiiK  <»l  the  term  as  applied  to  aid  to 
railroads,  VIII,  311. 

Of  right  of  way.  IV,  470. 

Of   ri^lit   ni   way,   by   guardian   of  infant 
owner,  V,  1058. 

To  railroads,  VI,  f>43-i)5S- 

Validity  of  subscriptions  by  way  of,  VII, 
742. 

When  vote  to  subscribe  does  not  author- 
ize a  gift,  VI,  602. 

DOUBLE  DAMAGES. 
Constitutionality  of  statutes  allowing,   V, 

795- 
In    stock-killing    cases,    when    proper,    I, 

93.  243.  J5 1-354.  368. 
In  trespass  011  land,  VII,  1 1 14, 
Statutes  allowing,  for  failure  to  fence,  V, 

795,  8o«. 
DOUBLE  LIABILITY. 
Of  stockholders  to  creditors,  in  Missouri, 

Vll,  M7.  3i«. 
DOUBLE  TRACKS. 
Right  of  street  railway  to  lay,  VII,  396. 
Right  to  lay  in  city  streets,  VII,  603. 
Right    to    lay    under    charter    provisions, 

VII,  379. 
DOWER. 
General  treatment,  IV,  154. 

DRAFTS. 
Acceptors  cf,  when  may  sue  carrier,  II, 

DRAINS  AND  DRAINAGE. 
General  treatment.  IV,  155. 
Accumulation  ol  surface  water  by,  V,  982. 
Comjjany's  duty  to  open  ditches,  V,  979. 
Construction  of,  under  direction  of  city, 

VII.  413. 
Contributory  negligence  in  stepping  into 

ditch,  V.  229. 
Damages  for  impairment  of,  IV,  691. 
Ditches  in  station  grounds,  VII,  220. 
Diverting     surface    water    by    means    of 

ditches,  V,  983. 
Drainage    of    surface    water    into    natural 

outlet,  VIII,  181. 
Drainage  of  well  or  spring,  VIII,  183. 
Duty  of  company  as  to  safety  of  ditches, 

V,  47. 

Duty  of  company  with  respect  to,  V.  n-'.. 

Eflfect  of    breach    of    agreement    to    con- 
struct ditches,  IV,  476. 

Liability  for  obstruction  of,  V,  973. 

Obstructing  flow  of  surface  water  by  fill- 
ing up  ditches,  V,  982. 

Obstructing  flow  of  water  by  sluice-ways, 
V.  976. 
DRAWBACKS. 

Of  extra  fare  on  train.  V.  ro82. 

Validity  of  allowance  of,  IV,  119-123. 

See  also  Reb.xtes 
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DRAWBARS. 
Duty  of  company  as  to  safety  of,  V,  89, 
224. 

DRAWBRIDGES. 
See  Bridges,  I,  713-716. 

DRAWHEADS. 
Duty  of  company  as  to  safety  of  —  inspec- 
tion, V,  89,  224,  230. 

DRAWING-ROOM  CAR. 
Purchase  of  ticket  for,  by  person  riding  on 
free  pass,  VI,  946. 

DRAYMAN. 
Delivering  goods  to,  when  unauthorized, 
II.  119- 

DRIED  FRUITS. 
Classification  of,  as  freight,  VI,  26. 

DRIVER. 

Act  of,  outside  scope  of  his  employment, 

II,  762. 
Contributory  negligence  of.  III,  890;  IV, 

271. 
Duty  of.  to  keep  lookout.  VII,  515,  516. 
Employment  of  incompetent  or  drunken, 

VII,  517. 

Failure  of,  to  see  child  and  stop.  II,  761. 

Liability  of  company  for  acts  of,  in  eject- 
ing passenger,  VII,  535. 

Liability    01    stage    coavh    company  for 
negligence  of.  II,  342. 

Negligence  of,  in  whipping  up  team,  lia- 
bility for,  VII,  464. 

Negligence  of,  when  imputed  to  person 
riding  with  him,  V,  1079-1088. 

Of     street-car,     company's     liability     for 
wrongful  arrest  by,  V,  610. 

Of  vehicle,  duty  to  turn  oflf  track,  IV,  271. 

Of  wagon,  imputing  negligence  to  owner, 
VII.  527. 
DRIVING-BAR. 

Riding  on.  VII,  502. 
DRIVING-WHEEL. 

Liability  for  defects  in,  II,  378. 
DROVERS. 

Riding  on  cattle  trains  —  passes,  I,  791- 
801. 
DRUNKENNESS. 

See  Intoxication. 

DRV  GRASS. 

See  Combustible  Matter. 
DUBUQUE,  IOWA. 

Decisions  particularly  applicable  to,  VI, 
760.  \ 

DUE  CARE. 

•As  applied  to  the  selection  of  servants,  V, 

69s. 
•    Carrier  bound  to  exercise,  II.  67,  83. 
Duty  of  carrier  to  show,  II,  178. 
Evidence  that  plaintiff  exercised.  Ill    644. 
Meaning  of  "  due  and  reasonable  care  and 

cautif  n,"  VIII,  311. 
.     Presur  ption  as  to.  III,  644. 

Presumption  of,  on  part  of  employe,  V. 

299. 
Special  limitation  does  not  relieve  carrier 

from.  II,  174. 
Sufliciency  of  evidence  to  shov*'.  III,  871. 


DUE  CARE  —  continued. 
W^.'n   plaintiff   must  affirmatively   show, 

III,  852-854. 
See  also  Care;    Negligence;    Reason- 
able Care;  Utmost  Care. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law. 
DUPLICITY. 

In  pleadings  in  suits  against  carriers,  I, 
250;  II,  S3>- 
DURATION. 

Construction  of  contract  as  to.  III,  203. 

Of  easement  conveyed  by  landowner,  IV, 
469. 

Of  interest  acquired  in  land  condemned, 

IV.  435. 

Of  liability  as  carrier,  limiting  in  bill  of 
lading.  I,  638. 

Of  lien  of  receivers'  certificates,  VI,  1203. 

Of  mechanics'  lien,  VI,  287.  288. 

Of  mortgage  receiveiship.  VI.  493. 

Of  negotiability  of  bill  of  lading.  I,  643. 

Of  receivership,  VI,  1177. 

Of  term  of  running  powers,  VI.  247. 

Of  term  of  service,  V.  3. 

Of  ticket  over  connecting  lines.  VII.  1075. 
DURESS. 

Effect  of,  on  contract  of  shipment,  I,  780. 
DUST. 

View  obstructed  by,  III,  619. 

When  deemed  a  nuisance,  VI,  887. 
DUTIES. 

See  Customs  Duties. 
DWELLING-HOUSE. 

Expulsion  of  passenger  near,  IV.  203. 

Locating  route  near,  effect  of,  VI,  354. 

When  may  be  condemned,  IV.  414. 
DYING  DECLARATIONS. 

When  inadmissible  as  hearsay,  V,  462. 

When  part  of  the  res  gcsta,  V,  464. 

DYNAMITE. 
See  Explosives. 

EARNING  CAPACITY. 
Of  employe,  red'iction  of  as  an  element  of 

damage,  V,  33?. 
Of  injured  person,  evidence  of,  V,  411. 

EARNINGS. 
Of  oorporationM. 

Apolication  of.  to  payment  of  subsidy 
bonds.  VIII,  141. 

Apportionment  of,  to  underlying  mort- 
gages. VI,  496. 

Ascert?  ning,  in  suit  to  foreclose  mort- 
gage, VI.  486. 

In  hands  of  receiver,  disposal  of,  in 
foreclosure.  VI,  495. 

Internal  revenue  tax  on,  VII,  70. 

McaninR  of  "  net  earnings,"  VlII,  318. 

Net.  of  liind-grant  railroads.  VI.  132. 

Of  road,  when  may  be  reached  by  at- 
tachment.  I.  495. 

Of  sleeping-car  companies,  taxation  of, 
VI,  fio. 

Of  street-railway,  tax  on,  VII,  444. 

Operating  expenses  a  first  charge  on 
VI.  1 195. 

Right  to  mortgage  net,  VI,  4'7 
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EARNINGS  —  continued. 
or  perMiiiH. 

Loss  of  future,  as  damages,  III,  699. 
Of  child  killed,  expectancy  of.  III,  939. 
Of   deceased   wife,   expectancy   of.    III, 

937- 
Of  wife,  action  by  husband  for  loss  of, 

V,  1069. 
Showing  loss  of.  Ill,  730. 
See  also  Earning  Capacity. 

EARTH  CURRENTS. 
Disturbance  of,  by  trollty  wires,  IV,  262. 

EASEMENTS. 

General  treatment,  IV,  158. 

Abutting,  condemnation  of,  IV,  285-289. 

Acquired  by  one  railway  crossing  another, 
in.  397. 

•Acquired  by  street  or  highway  crossing 
railway.  Ill,  438. 

J'lxpert  evidence  of  value  of,  IV,  324. 

Incidental  injury  to,   IV,  J93. 

In  streets,  what  acciuired  by  steam-rail- 
way, yil,  575. 

In  w!f-'s  lantl,  power  of  husband  to  con- 
vey. V.  1066. 

Measure  of  damages  for  taking  of,  IV, 
.325. 

Of  abutting  owners  are  private  property, 
IV.  298. 

Of  light,  air.  an<l  access,  IV.  292;  VII, 
590,  591. 

Of  street-railway,  tax  on,  VII,  444. 

Owner  of,  when  entitled  to  land  damages, 

IV,  571. 

Reservation  of,  to  landowner,  IV,  478,  590. 

738. 
Right  to,  not  gained  ;>;    (<  cscription,  IV, 

295- 

To  flood  lands  with  surface  water,  V,  979. 

What  pass  by  conveyance  of  right  of  way, 
IV,  469. 

What  pass  by  deed,  IV.  12. 

What  pass  on  sale  of  railroad.  VII.  108 

When  limit  of  est.ite  acquired  by  condem- 
nation of  land.  IV,  433. 

When  subject  to  taxation.  VII,  862. 

Sec  also  Privatk  Ways. 

EASTERN  R.  CO. 
General  treatment .  IV.  162. 

EAST  ST.  LOUIS.  ILL. 
Decisions   particularly   applicable   to,   VI, 
760. 

EATING-HOUSE  OR  STATION. 
Defective  platform  at.  liability  for.  II,  416. 
Who  are  deeme<l  passengers  at,  11,  319. 
See  also  Refreshment  Rooms. 

EGRESS. 

Duty  of  company  to  provide  means  of. 
VII.  221. 

Duty  to  pt  Vide  safe  place  of,  for  passen- 
gers, II,  400. 

On  street,  right  of  abutting  owner  to,  VII, 
.S9I. 

See  also  I  nor  ess. 

EJECTION  OF  PASSENGERS. 
Gnieral  treatment.  IV,  163. 
Company's  right  to  eject,  IV,  164, 


EJECTION  OF  PASSENGERS  — fOM. 

Time,  manner,  and  place  of  ejection,  IV, 
194- 

Remedies  for  wrongful  eject ioti,  IV,  208. 
By  agents,  liability  of  company  for,  I,  77, 

78. 
Costs  in  actions  for.  Ill,  328. 
Excessive  damages  for,  as  ground  for  new 

trial,  VI,  854. 
From  berth  in  sleeping  car,  VII,  133. 
From  ladies'  car.  11.  334.  384.  434. 
From  sleeping  car  at  improper  place.  VII, 

133. 
From  stations,  VII.  223-224. 
From  street-cars.  VII.  53.^-539. 
Of  disorderly,  from  ladies'  car.  II,  434. 
Of  drover  on  return  trip,  damages  for,  I, 

792. 
Of  person  riding  on  free  pass.  VI.  942. 
Of  trespassers  from  trains,  VII.  1 149-1151. 
Of  trespassing  child   from   street-car.    II, 

Variance  on  trial  for.  VI.  1041. 

EJECTMENT. 
General  treatment,  IV,  244. 

The  right  of  action.  IV,  244. 

Grounds  of  defense.  IV.  245. 

Procedure.  IV.  252. 

Mesne  profits;  improvements,  IV,  256. 
As  a  remedy  for  nuisance.  VI.  894. 
By    landowner,    for    wrongiiil    acts    under 

color  of  eminent   domain.    IV.  843-853, 

922.  951. 
By  purchaser  at  execution  sale.  V    550. 
Effect  of  recovery  in.  on  rights  of  owner 

of  easement.  IV.   161. 
From  lands  of  Western  Pennsylvania   R. 

Co..  VIII,  185. 
Removal  '..t  suits  in,  to  federal  courts,  VII, 

24- 
Staying  proceedings  in.  V.  1155. 
When  barred  by  lapse  of  time.  VI.  321. 
See  also  Trespass  to  Try  Title. 

ELECTION. 

Between  assumpsit  and  other  forms,  I. 
485. 

Between  counts,  VI,  looi. 

Between  different  forms  of  action,  for  kill- 
ing stock.  I.  239. 

Between  different  forms  of  action,  gener- 
ally, I,  28. 

Of  forms  of  action  against  carrier  of  pas- 
sengers. II.  522. 

Of  remedies  against  relief  associations, 
VII,  (7- 

Of  remedies  by  abutting  owners,  IV,  298. 
299;  VII.  629.  630. 

Of  remedies  by  attorney-general.   I.  511. 

Of  remedies  by  landowner.  IV.  826. 

Of  remedies  for  collection  of  taxes.  VII, 
090. 

Of  remedies  to  enforce  subscriptions.  VII. 

;.';''>.  7i7. 

ELECTIONS. 
Enjoining  voting  on  stock,  V.  1151. 
Failure  to  Iiold.  as  ground  for  dissolution, 

IV,  131. 
For  railroad  aid,  jurisdiction  to  call,  VI, 

S7I. 
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ELECTIONS  —  continued. 

For  railroad  aid,  when  popul'jr  vote  not 
rt'(|iiire(l,  VF,  (toj^ 

Granting  consent  to  street  railway  by  pop- 
ular vote.  VII,  .187. 

Jurisdiction  to  call.  VI,  571,  615. 

Of  corporate  oflicers,  IV,  51-55;  VI,  QOJ. 

Of  directors  or  trustees,  validity  of,  IV, 
5.^-55- 

Of  inortRaKe  trustees,  VI,  459. 

On  question  of  aid  to  railroad,  VI,  576- 
610. 

Registration  of  bonds  as  shares  to  enable 
holder  to  vote.  I.  670. 

Validity  of  contracts  to  influence,  III,  219. 

ELECTRIC  RAILWAYS. 
General  treatment,  IV,  J57. 
Right  to  eonstniet  and  o/>erate,  IV.  257. 
Liability  for  injuries  eaused  by  negligence, 
IV,  j66. 
Crossing  of  steam  railway  by.  III,  420. 
Do  not  impose  new  servitude  upon  street, 
VII,  417- 
ELEMENTS  OF  DAMAGE. 
I-'or  causing  death.  III.  9.^4-955. 
For  injtiries  caused  by  fire,  V,  960-964. 
l"or  land  taken,  IV,  ^<6-709.  916-920. 
generally.  III.  702-719. 
In  acti<»ns  against  carriers  of  passengers, 

II.  569-575- 
In  actions  fcr  flowing  lands,  V,  1002-1005. 
In  actions  for  injuries  to  employes,  V,  XV2< 

In   computation    of   ftiture   damages,    IV, 

.529. 
In    railway-intersection    cases.    III.    405, 

406. 
Instructions  as  to,  I,  ,194.  408;  VIII.  59, 

7-i- 
In  trespass  for  wronful   interference  with 

property.    IV.  S79 
To  al>utting  owners,  IV.  .V5-,14'- 
To  persons  injured  at  crossings.  Ill,  655. 
When  comi)ensatory.  III.  6K1. 
See  also  Mka.sirk  ok  Damaces. 

ELEVATED  RAILWAYS. 
Gi-ucral  treatment.  IV,  272. 

Right  to  construct  and  operate,  IV,  27,3. 
Location  and  construction:   right  of  way, 

IV.  284. 
Rights  and  remedies  of  abutting  owners, 

IV.   2<J1. 

Liahility  for  torts,  personal  injuries,  etc., 
IV.  ,^57. 
Taxation  of.  VII.  857. 
.See  also  Raimd  Tran.sit  Acts. 
ELEVATOR  MEN, 
When    suj)erintendent   is 
ant  of.  V,  757. 
ELEVATORS. 
General  treatment,  IV.  ,^68. 
Damages  for   failing  to  deliver  grain   at, 

II.     t22. 

Delivery  of  grain  at.  II,  92.  100. 
Delivery  to.   when   terminates  liahility 

carrier.  II.  49. 
License  to  erect   grain-house,  \'I,  j6j> 
Nut  subject  to   Interstate  Conimerrc  Act, 

VI.  10. 
When  exempt  from  taxes.  VII,  910. 


not  fellow-serv- 


of 


ELEVATORS  —  continued. 

When  subject  to  mortgage,  VI,  415. 

When  subject  to  taxation,  VII,  866. 
ELIGIBILITY. 

Of  attorneys,  I.  51.5. 

Of  directors.  IV,  50-56. 
ELM  IRA.  N.  Y. 

Decisions  particularly  api  ilile  to,  VI, 
760, 

EMANCIPATION. 
Of  child,  evidence  of.  II,  811. 
Of  child  killed,  as  a  defense.  III.  810. 

EMBANKMENTS, 
General  treatment.  IV',  ,^72. 
M  street  or  highway  crossings,   ill,  427, 

457- 
Breaking  ;uvay  of.   I.  7,14. 
Building   of,   when   a   "taking"   of   land. 

IV,  448. 
Defii'itinn  of.  N'lII.  ,\\J. 
Dutv  of  passenger  carrier   is  to    .ifety  of, 

IL  .^71. 
Duly  to  fence.  \I  I.  ,vt7. 
Ill    city    streets,    liability   of   company   to 

abutters.   VII.  ()l.V 
Liability  for  defects  in,  \',  97(),  982. 
Permission  to  use  as  a  dam.  I.  ()o. 
Right  of  company  owning,  to  tolls,  11,672. 
Right  to  erect.  VIII,  172, 
Surticiencv  of,  when  (inestioii  for  experts, 

VIII.  Ayj. 
View  obstructed  by,  111.  617. 
EMBi:Z/.LEMi:.\T, 
Prosecutions  for,  III,  363. 

EMERGENCIES, 
Anticipating    and    providing    against,    II, 

2.1- 

Ciioo.ing  between  several,  in  mument  of 
piiil.  V,  200,  201. 

Conduct  in  sudden,  contributory  negli- 
gence, II,  442;  V,  201. 

Errors  of  judgment  in  moments  of  great, 
II.  4«6, 

Forgetting  defects  in  car  in  time  of,  V, 

.l.?7. 
See  alst)  Peril. 

EMINENT  DOMAIN, 
General  treatment .  IV,  j8o. 

General  nature  of  the  right,  IV,  ,^82. 
Constitutional  proTisions,  IV.  ,^84, 
Constitutionality  of  .statutes.  IV.  3S6, 
Ho'ii<  they  are  to  be  construed.  IV,  392. 
I'ower  to  take  property  for  public  use,  IV, 

.V»- 
ll'hat  property  or  interests  mav  be  taken, 

IV.  iii. 
llhi.t  consiilutes  a  "taking."  "damaging," 

"  injuring,"  etc.,    IV,   443, 
fI7i(i/  is  i»  public  M.«c,  IV.  45.V 
Taking  land  by  consent  of,  or  conveyance 

from  owner.  IV.  462. 
frorcedings    to   obtain    condemnation,    IV, 

4W). 
Compensation;  damage.^.  IV,  540, 
AV-iiii'    b\   appeal,   certiorari,   error,   etc., 

IV,  -7>". 
liisciihtinnancc  or  abandonment.  IV.  818. 
Remedies  for  wrongful  taking  or  interfer- 
ence with  property,  IV,  826. 


^1.415. 
VII.  806. 


il)K'   to.   VI. 

III.  810. 

inns,  i  11  4.7, 
iiiK  "  <if  land, 
!(•    .it'fty  of, 

f    Cfiiiipany    to 

I7().  o8j. 

1.  (K». 
o  tolls,  11,67.'. 

)ii  for  experts. 
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in  time  of,  V. 


IV,  38J. 

.  IV,  jS6. 
•(/.  IV,  ,\ri2. 
I'liblic  use,  IV, 

may  be  taken, 

,"  "  damaging," 

.V 
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^  540. 
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EMINENT  DOM. MN  — continued. 

Compulsory  purchase  under  linglish  stat- 
utes, IV,  8«o. 
Expropriation  under  C'jnadian  statutes,  IV. 

9^4 

Compensation  for  land  taken  for  embank- 
ments, IV,  372. 

Condemnation  of  abutting  easements,  IV. 
285-289. 

Coiulemnation  of  land  for  branch  roads, 
I,  686. 

Condemnation  of  land  for  bridges,  I,  72J. 

Condemnation  of  land  for  elevaled  rail- 
ways. IV.  289-2QI. 

Con<lemnatiun  of  land  for  elevators.  IV, 
368. 

Condemnation  of  land  for  private  rail- 
roads, VI,  1075. 

Condi'innation  of  land  for  union  depot. 
VI 11.  135. 

Condemnation  of  right  of  way  for  tele- 
graph line,  VII,  1026. 

Condemnation  of  right  of  way  over  public 
land.  VI.  1123. 

Coiulemnation  of  turnpike  by  railway  com- 
pany, VII,   122.  123. 

Damages  in  condemnation  proceetlings. 
when  subject  to  taxation,  VII,  878. 

Distinction    between    taxation    and,    VIl, 

82(J. 

Enjoining  condemnation  pioceedings.  III, 
414,  415.  442. 

Establishing  street  or  highway  crossings 
under  right  of.  Ill,  4.^6. 

Evidence  of  award  in,  to  mitigate  <lain- 
ages  caused  by  fire.  V.  966. 

Exercise  of  right  in  city  streets,  VII,  374- 
377.  .W3.  5«'-S»a1. 

Forfeiture  of  ciiarter  as  defense  in  con- 
demnation prt  cecdin^s.   II.  714, 

Indemnity  to  lai downer  in  iiv-u  of  enjoin- 
ing construction,  V.   I  KM- 

Jurisdiction  in  e(|uity  of  suits  to  determine 
compensation.  V.  3,S6. 

Land  dam:;ges.  when  subject  to  execution, 

V.  .S43. 

Land  damages,  when  take  precedence  over 

morlgane.   \'l,  .t48. 
Limitation    of  condemnalion    proceedings. 

VI.  318 

Meaning  of  words   "condemn"  or  "  ap- 

prupri.it c."  VIII,  .^oy. 
I'liwer  i>i  fiirtign  corporations  tc  exercise 

riRlit,  V,   1015. 
Removal  of  condemnation  proceedings  to 

federal  courts,  VII,  24,  25. 
Right     of     lessee     company     to     exercise 

power  of.  VI.  225. 
Subrogation    of    surety    in    condemnation 

proceedings.   VI 1.  724. 
Taking  laiul  for  purpose  of  railway  inter- 
section. Ill,  3y2-40(). 
Taking  or  injuring  tiomc.steads,   V.    1064, 

106.S. 
Taking   property   for   military   use.   VIII, 

I. SO. 
Validity  of  agreements  with  owner  of  land 

sought  by  company,  VIII.  129. 

EMPLOYlikS'  LI.MMLITV  .VCT. 
CM  HnglaiKl,  V,  ,M4. 


EMPLOYERS'   LIABILITY  ACT  — row. 
Of  Mas.sachusetts,  effect  of  to  bar  suit  at 
common  law,  V.  275. 

EMI'LOVLS. 
General  treatment.  V.  i. 
Employment  and  discharge,  V,  2. 
ll'ages.  V,  8. 
Liability  to  master,  V,  14. 
Ill  K<*ii<'i'nk. 
.\ction  for  death  of  person  assisting,  III, 

7f)6. 
Breach  ol  injunction  by,  V,  1160. 
Damages  for  dismissal  of.  III.  704. 
Duty  of  company  to  employ  competent 

and  skilful.  II.  353. 
Engagements  of  agents  for  board  of,  I, 

S8. 
Expulsion  of,  while  on  way  to  work,  IV, 

165. 
Failure  to  heed  warning  of,  II,  458. 
Indemnity  against  defaults  by,  V,   1103. 
Judicial  notice  of  duties  of,  V,  436. 
Liens  of.  VI.  295-301. 
Negligent    persons,    when   presumed   to 

be,  V,  9.?o. 
Orders  to,  enforcement  of.  II.  ixy 
Performance  of  duty  by,  presumption  (,'f, 

V.446. 

Set-off  in  suits  for  wages.  VII.  116, 

Tickets  for  trans|)i)rtation  of,  VI,  58. 

Wages  of.  when  may  be  reached  in  at- 
tachment. I.  498. 

When  deemed  passengers.  II.  326-328. 

When  not  deemed  trespassers,  VII, 
1 125. 

Who  the  word  "  employe "  includes, 
VIII.  31-'. 

Competency  of.  as  experts,  VHI,  28<>- 

294. 
Credibility  of,  as   witnes.^es,   V'lII.   202. 

203. 
Instructions  as  to  credibility  of,  as  wit- 
nesses, VIII.  203. 
Presumption  arising  from  failure  to  call 

as  witnesses.   I,  301;  \'.  442. 
Presumption  of  competency  of.  V,  442, 
Evi<il«>ii<'<>  li.v  itv  coiu'criiiiiK. 

Admissions  against  interest  by.  II,  283. 
Burden  of  proof  to  show  negligence  of, 

V,  4.SI. 
Competency  of  evidence  as  to  customary 

care  or  negligence  of.  V.  4(X). 
Competency    of   evidence    of   ilegree    of 

care  in  selecting,   V.  410. 
Competency  of  evidence  of  discharge  of, 

after  accident,  V.  403. 
Competency    of    evidence    of    drunken- 

luss  of,  V,  404. 
Dcclaralion  r)f,  as  evidence,  V,  488. 
Depositions  of.  as  evidence.  V.  010. 
Evidence  of  incompetency  of,  V^  412. 
Proof  of  injury  by  act  of.  when  raises 

presumption  of  iiegligence.   II,  540. 
Reports  oi.  as  evidence.   I.  jAy. 
Statements     of.     admissibility     to     bind 

company,   V,  460. 
Weight  of  testimony  of,  V,  524. 
liiuliiliiy  IVtr  mil*  ol*. 

Assaults  by.  I,  4^'^>-47.S:  VII,  1.33,  472- 
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EMPLOYES  —  continued. 
liiiihilily  I'or  nrtK  of — lOHtiitucit. 

Boycott    by,    against   connecting    road, 
VI,  19 

Duty  to  protect  passengers  from  wrong- 
ful acts  of,  II,  4^8-431. 

Exemplary    damages    for    unauthorized 
acts  of.  II,  570. 

Getting  off  moving  train  at  invitation 
of,  II,  454,  482-485. 

Injuries  caused  by  negligence  of,  VII, 

Liability  for  acts  of  incompetent,  L  71. 
Liability  for  failure  of,  to  extinguish  fire, 

V,  874. 
Liability  for  malicious  acts  of,  IV,  364. 
Liability   for   neffligence   of,   VII,   455, 

463-465. 
Liability  for  thefts  committed  by,  VII, 

137. 
Liability    for    torts    of,    on    ground    of 

agency,  I,  6i-8n. 
Liability  of  carrier  for  goods  stolen  by, 

II.  I'M- 
Liability  of  mortgage  trustees  for  neg- 
ligence of.  VI.  466, 
Liability  to  passengci  pushed  from  car 

.by.  IV.  358. 
Liability  to   passengers   for  negligence 

of.  II,  .151-35J- 
Misdirection    of,    to    passenger    leaving 

train,  II,  403. 
Of  contractor,  liability  of  company  for 

nets  of,  V,  1 107. 
Of  independent  contractors,  liability  for 

acts  of,  V,  1105-1116. 
Of  railw.iy  contractors,  personal  injuries 

caused  by    III,   142. 
Of    receiver,    liability    of    company    for 

ncRligcnce  of,   VI,   1228,   1220. 
Of  sleeping-car  company,  employes  also 

of  railroad  company,   VII,   140. 
Passenger  pushed  from  car  by.  IV.  358. 
Ratification  of  tortious  acts  of,  by  re- 
tention in  service.  I.  84. 
Riding  against  rules  at  invitation  of,  II, 

426. 
Right   of,   to   presume  that   person   on 

track  will  retire.  Ill,  465. 
Linl)ilil.v  to. 

Duty  of  company  to  fence,  as  to,  V,  822, 
Duty    to,    distinguished    from    duty    to 

passenger,  II,  310. 
Duty  to.  when  a  question  for  experts, 

VIII.  266. 
Employed    by    cortractors,    liability    of 

company  to.  III,  161-166. 
Injuries  to,  by  derailment,  IV,  47. 
Liability  for  injuries  to,  by  culverts.  III, 

66.1. 
Liability  of  contractors  to.  III,  143. 
Liability  of  r^  ceivers  for  wages  of,  VI, 

IIQO. 

Lien  for  board  and  medical  services  to 

injured,  VI.  278. 
Of    cf)nstruction    company,    liability    of 

railway  company  to.  III.  181. 
Of  express  company,  liability  of  railway 

cfimpany  to.  W  565. 
Of  imUpeiulent  contractor,  liability  for 

injuries  to.  V.   11 16. 


EMPLOYES  —  continued. 
Liabillt.v  to  —  lontiiniiii. 
Of  telegraph  company,  limiting  liability 

towards,  II,  440. 
Overworking,  prosecutions  for.  III.  383. 
Payment  of  vvjages  of,  VI,  1200. 
Priority  of  claims  of.  V,  1170. 
See  also   Aim-renthes;    Fellow-.serv- 
ANT.s;    Relief   Associations;   3erv- 

ANT=. 

EMPLOYES,  INJURIES  TO. 
General  treatment,  V.  14. 

Comfany's  duty  toivards  its  employes,  V, 
16. 

Assumption  of  risks  of  employment,  V,  126. 

Contributory  negligence  of  employe,  V,  184. 

Injuries  to  infant  employes,  V,  246. 

Injuries  to  employes  of  one   company  by 
negligence  of  another,  V,  253. 

Remedies;  procedure.  V,  260. 

linglish  and  Canadian  s'atulcs,  V,  344. 
At  culverts,  or  by  reason  of  their  absence, 

III.  663. 
Burden   of  proof,   in   actions   for,  V,  448; 

VI,  1035. 
By  collisions.  III.  21-25. 
By  defects  in  bridges.  I.  706. 
By  derailment.  IV.  47. 
Contributory  negligence  as  a  defense.  III, 

23.  24.  8.^6-^43. 
Contributory    negligence,    .vhen   for  jury, 

III.  891. 
Excessive    damages    for   kil'ing   employe, 

in.  953. 
Instructions  as  to  contributory  negligence 

of  employe  killed.  III.  898. 
Instnictions  in  actions  for.  VIII,  56,  69. 
Liability  of  company  for,  while  road  was 

in  hands  of  receiver,  VI,  1228. 
Liability  of  company  to,  when  riding  on 

a  pass,  VI,  942. 
Liability  of  lessee  road  for,  VI,  227. 
Liability  of  railway  company  for  injury  to 

servant  of  express  company,  V,  565. 
Liability  of  receivers  for.  VI,  1192. 
Liability  of  road  exercising  running  pow- 
ers for,  VI,  243. 
Nominal  damages  only,  when  recoverable, 

III.  946. 
Nonsuit  in  actions  for.  VIII.  27,  33. 
On  elevated  railways.   IV.  .?68. 
On  street  railways.  VII,  532. 
On  Sunday,  VII,  H22. 
Pleading  in  actions   for  causing  death   of 

employes.  III.  797. 
Power  of  station  agent  to  contract  board 

oi  injured  employe.  VII.   188. 
Questions  for  jury  in  actidii'.  fur.  VIII.  48. 
Release  by  injured  empluyc.  VII,  13,  14. 
Variance  on  trial   for,  VI,  1041. 
EMPLOYMKNT. 
.\ssumption  of  risks  of,  V,    i26.-i84,   324- 

337. 
Contracts  of,  Kenerally.  V.  2-8. 
!",vi(lence  of  nature  of.  V,  271;. 
Fear  of  losing.  V.  171. 
Of  attorneys.  I.  512.  513. 
Of  hrakeman.  by  conductor.  III.  59. 
Of  common  agents  by  connecting  carriers, 

n,  517. 
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company's    rights    as 
owner  of  land   taken, 


EMPLOYMENT  —  continued. 

Of  convicts.  III,  356. 

Of  detective  b>r  station  agent,  VII,  188. 

Offer  of,  after  injury,  admissibility  of  evi- 
dence of,  V,  41 1. 

Of  infant,  without  consent  of  parenits,  V, 
246. 

Of  physician  in  cases  of  personal  injuries, 

VI.  .w  1-398. 

Of  sul)-agents  and  assistants.  I.  47. 
Power  of  infant  to  enter  into  contract  of, 

V.  246. 
Working  outside  of  .scope  of.  V.  174-179. 
Working  under  orders  outside  of,  V,  17&- 

179. 

en.\ctmi:nt. 

Of  ordinances  consenting  to  use  of  streets 

by  railway.  VII.  572. 
Of  statutes.  VII.  241-243. 

ENCRO.^CHMENTS. 

In  streets  and  highways,  liability  for,  VII, 
706-713. 
ENUOUSICMENT. 
See  Indor.skment. 
ENFORCKMKNT. 
Ill  K<'iii'nil. 

Of    condemning 
against   former 

IV.  4.1«. 

Of  conditions  in  franchi'Ses,  V.  1026. 
Of  forfeiture,  by  scire  facias,  II.  715. 
Of  forfeiture  of  franchise.  II.  7i-'-7is. 
Of  Interstate  Commerce  .\ct.  VI.  49.  50. 
Of   orders    of   commissioners,    II,    672; 

III.  456;  VI.  \\^()-\\t,\. 
Of  (|nar;intiiie  hinvs.  VI.   1125. 
Of  nili<,  by  carrier.  II.  ^^2. 
Of   rules    fur  conduct   of   enipUiyes.   V, 

Of  rules  governing  C(in<luct  of  employes, 

V.  27-34 

Of    rules    of    Union    Depot    Comi>aiiics, 
VIII.   1.7- 

Of    s<ock'iolilers'    liability    to    creditors, 
VII.  .121-328. 

Of   subpiiMias   of    Interstate    Commerce 
Commission.   VI,   52. 
or  (•«>Haiii  4liiii«>N. 

Of  duty  to  build  cattle-guards.  II.  593. 

Of  duty  to  build  farm  crossings.  V.  621. 

Of  duty  to  build  side  ir.icks.  VII.  124. 

Of   duty   to    construct   bridge   by   man- 
damus, I,  ()93. 

Of  duly  to  locate  station,  VII,  199. 
or  cliiiinN  fVir  nioiw.v. 

Of  a>sessments  for  local  improvements, 
VII.  451. 

Of  awards  and  judgments  for  land  dam- 
ages. IV,  75'>-7'>7- 

Of  awards  of  arbitrators.  I,  459-462:  IV, 
'M8. 

Of  awards  of  land  damages,  IV.  91 1.  Q12. 

Of  cause  of  action  accruing  in  another 
state.  V.  260. 

Of    claims    .ifter    discharge    of   receiver, 

VI.  497- 

Of  claims  un<ler  Canadian  statutes  as  to 

land  grants.  \'I.  194. 
Of   claims    under    Massachusetts    Relief 

,\ct  of  1876.  IV.  162. 


ENFORCEMENT  —  continued. 
or  elaiiilH  ror  niiiiiiw  —  rontinwit. 

Of  payment  for  right  of  way,  IV,  483. 
or  eontrnclN. 

For  right  of  way.  IV,  481-484. 

Of  agreemet  to  issue  pass.  VI,  940. 

Ot  bond  for  price,  on  foreclosure  sale. 

VI.  502. 

Of  bonds  in  aid  of  railroads,  VI,  380. 
Of  mortgages.  VI.  470-518. 
Of  payment  of  change  bills.  II.  610. 
Of  pri'visions  for  forfeitures  under  con- 
struction contracts.   III.   ifio. 
Of  railway  aid  bonds.  VI.  705-710. 
Of  receivers'  cirtificatcs.  VI,  1204. 
Of  subscriptions  to  stock,  VII,  756-797. 
Of  trusts.  V.  355. 
Specifically.   VII.   144-158. 
To  locate  station.  VII,  204. 

or  JllliKIIHMItM. 

Against  owner  of  fee  of  land  taken,  IV, 

443- 
.Against  receivers,  VI.  1216. 
And  decrees.  \l.  105,  106. 
In  action  on  construction  contract.  III, 

179. 
In  attachment  suits,  I,  511. 
Of  justice's.  I.  .^68. 

or  lioiiH. 

For  internal   revenue  ta.\es,  VII,  73. 
In  ei|uity,  V.  354. 
Of  attorney's.  I.  519. 
Of  carrier's.  II.  155.  156. 
Of  laborers'.  VI.  300.  301. 
Of  state,  in  cases  of  public  aid  to  rail- 
ways. VII.  163,  178. 
Of  vendors',   IV,  923,  955. 
or  |M>iialiU>H. 

In  general.  VI.  07-970. 

For  failure  to  pay  fare  or  produce  ticket, 

VII,  io8<). 

Of  penal   laws,   bv  attorney-general,   I, 

51^- 
Of  penal  statute  of  sister  state,  IV,  124. 

or  iii\«>N, 

Hy  mandamus,  VI.   i8o;  VII.  996. 

Of  income  ta.x.  VII.  1025. 

Of  lien  against  purchaser  of  road,   v'll, 

ENGINEERING  PURPOSES. 

Meaning  of  term  as  used  in  statute,  VIII, 
31-'- 
ENGINEERS. 

See  Civil,  Engineers;  Locomotive  En- 

CINKICRS. 

ENGINES. 
In  Konorul. 

Claims  against  government  for  building, 
111,7.8. 

Contributory  negligence  in  getting 
under.  V.  193 

Duty  to  carry  as  freight.  II.  28. 

Liability  to  servants  injured  by.  occa- 
sioned by  nepligence  of  fellow-serv- 
ants, V.  655.  65f).  6f)0,  66<).  f)8o.  760. 

Payment  of  claims  for.  by  receiver.  VI, 
1 107 

T.ivaticn  of.  VI.  64. 

W  hen  (Kenu-d  fixtures.  V.  970. 

\\    len  subject  to  levy,  V,  544. 
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ENGINES  — f<w/i««rrf. 
Cuii8lriit!tlon  oi; 

Alleging     defects     in.     and     company's 

knowledge  tluTcr)f,  V,  J67. 
Defective,  assumption  of  risk  as  to,  V, 

MS- 
Defects   in,   assumed   by   repairers   and 

construction  hands,  V,  iKi. 
Defects  in,  when  constitute  negligence. 

VI.  784. 

Duty  of  company  as   to  safety   of,   V, 

95-98. 
Evidence  of  proper  construction  of,  V, 

91.V 
Failure  to  equip  properly,  V,  867. 
Fitness  of,  under   English  statutes,  VI, 

248. 
Injuries  to  employes  caused  by  defects 

in,    V,   95-98,    108,    113-125,    i,}5,    146, 

ISO,    160,   181,  J09,  JI4,  J17,  -'26,  267, 

271,  2Q0,  .318,  x^f>- 
Inspection  and  repair  of,  V,  108. 
Latent   defects    in,    assumption    of   risk 

as  to,  V,  150. 
Liability  for  fires  by  defects  in,  V,  86j. 
Liability   to   passengers  for  defects   in, 

II.  .378. 
Negligence  in  uroviding,  when  c|uestion 

of  fact,  V,  .?i8. 
Not  consuming  smoke,  penalty  for,  VI, 

067. 
Notice  of  defects  in,  assumption  of  risk 

after,  V.  160. 
Patent   defects  in.   assumption   of  risks 

as  to,  V.  146. 
Remaining   in    service,   after   notice   of 

defects  in.  V,  ,1.?6. 
Sufl'iciency  \>f  evidence  to  show  defects 

in.  V,  J<»o. 

Op4-|-»lioil    Ol*. 

Alleging  negligeiuo  in,  V'.  J70. 

Duty  as  to  iii;tM;iv;i-iiU'iit  of,  V.   1 1.1-I2.S. 

Duty  to  protect  employes  from  live.  V. 

11  ' 
Duty  to  reverse.  afl'T  trespasser  is  seen. 

VII,  1141. 

Duly  to  reverse  as  to  animals.  I,  IJ8. 
Duly  to  reverse,  as  to  employes.  V.  Jil. 
Failure    to    reverse,    siifticiency    of    evi- 
dence to  sllow,   I,  _'<JI. 

F.iiliire  to  reverse,  when  contributory 
iiegh>.;i  nee,  V,  -Ml. 

l.i.ihility  f"i-  tires  ;i-;  affected  by  condi- 
tion or  in.tninjemenl  of.V.  8C).?-^fKj,  8fK). 
002,  qtXV  i/Kj,  <>io,  ()\,\.  <)l$~<)\7.  918- 
021.  <>J.'  «J25.  i)j8.  f>20,  0.10.  9.1J-<).15  9.37. 
q.^>.  "M9,  ')5o. 

Liability  in  easrs  of  explosion  of,  V.  557. 

Mana^;enu■llt  of,  wb.-n  a  (|iiestion  of  law. 

\  .  »».s.r 

XenliU'iH'e  in  inaiiaKcmeiit  ot.  when 
Hiiistioti   for   lury.    V.   ,^20. 

WIrii  eiigineir  slioitM  reverse,   11.  .^Sj 

Wluii     iii:iy    be    iisi'il    without    licens'! 
Miidi  r  l-'iii^iisli  statute.  VIII.  ,?if). 
Rkltntt  i>v  woi-kiiiK  on. 

.\ttetiipting  to  board  while  in  motion. 
V.  217. 

Coiitril'nt>>ry  n(Kli«eiu-i'  of  chi'd  climb- 
ing npcii.   II.  774. 

GettinK  on  moving,  wicn  negligence, 
V.  X\4' 


ENGINES  — continued 
ItidliiM:  or  workiiiK  <>ii  —  miifiimi'i/. 
Jumping  from  moving,  V,  218. 
Persons  not  passengers   riding  on,   II. 

.31.1 

Remaining  on,  alter  discovery  of  defect 
in,  V,  209. 

Remaining  on,  in  face  of  impending  col- 
lision, V,  20Q. 

Riding   on    foot-board   or   pilot   of,    V, 

214.  -'15- 

Riding  on,  when  contributory  negli- 
gence, II,  497- 

Rule  as  to  getting  on  and  ofl  of,  V,  24.3. 

Rule  forbidding  certain  employes  to 
operate,   V,  241. 

Rule  forbidding  riding  on,  V,  242. 

Standing  in  dangerous  place  on.  V,  226. 

Trespasser  riding  on  pilot  of,  VII,  1149. 

See  al.so  LioiLEKii. 

ENGINE  WIPER. 

When   m.'ister  mechanic  is  fellow-servant 

of,  V,  7<>-'- 
When  train  hand  is  fellow-servant  of,  V, 

770. 

ENGLAND. 

lU    K«Uli>l'Ml. 

Amalgamation  of  companies  in.  III,  84. 

Carrier's  lien  for  charges  in,  II,  150. 

Cases  relating  to  railways  in  highways 
in.  VII.  628. 

Conditions  exempting  carrier  from  lia- 
bility to  person  riding  on  free  p;ks«  in, 

VI,  94.5- 
Jurisdiction  of  county  courts  in,  VI,  118. 
Liability  of  carrier  as  insurer  in,  II,  24. 
1. lability  of  directors  under  law  of,  VII, 

.3'<'- 
Lfical  assessment   upon   steam   railways 

in,  for  repairs,  paving,  etc..  VII,  rx>2. 
Occupati'm    <jf  streets   by    steam    roads 

under  legislative  grants  of.  VII,  565. 
Opiranoii   of   Lord   Campbell's   .\ct   in, 

111,  74''. 
Passenger  fares  in,  VII,   1085-1090. 
Po^wiTs    of     railway    commissioners    in, 

VI.  11.17. 
Power  to  api)oiiu  receivers  in,  VI,  1165. 
Power  to  mortgage  rcjad  in.   VI,  4a). 
Rating  of  railways  in.  VII.   1010-1018. 
Respective  rights  aiul  liabilities  of  con- 
necting lines  ill.  III.  C)(i. 
Rule  ill.  .IS  to  limitation  of  liability  for 

negligence,  1.  7(18;  II,  181. 
Sale     ol     goods     to     enforce     lien     for 

charges  under  statute  of.  II.  1.S5. 
Transportation   of  diseased   cattle   in,    I. 

7')0. 
When  negligence  of  parent  is  imputable 

to  child  in.  II,  795. 

Ml  III  lllfM   i>l'. 

As  to  carriage  of  goods,   II,   19.V200. 
.■\s   to   carriage   of    passengers.    II,   51.*^- 

As  to  compulsory  purchase  of  land,  I\'. 
«8<v-<»24. 

As  to  discrimination,  I\'.  85.  86,  .<S,  104. 
10^1.    110.    IJl. 

As  to  distribution  of  damages  for  caus- 
ing death.  III,  76J. 
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ENGLAND  —  continued. 
8tulul»H  of  —  tontiiniiil. 

As  to  duty  to  fence  in,  V,  803 
As  to  forecli>sure  of  mortgages,  VI,  472. 
As  to  furnishing  facilities.  IV,  114. 
As  to  grade  crossings  in.  111,  449. 
As  to  injuries  to  employes,  V,  344,  345. 
As  to  intersection  o(  railways.  Ill,  409. 
As  to  joint  use  of  stations,  VII,  237. 
.As  to  liability  tor  injuries  caused  by  tire, 

V,  851. 
As  to  liability  to  injured  employes,   V, 

344.  345- 
As  to  preference  stock,  VII.  277. 
As  to  |)rivate  ways,  VI,  1080. 
As  lo  jirocedure  in  juslice's  courts,  VI, 

123- 
.As  lo  rates  of  freight,  II,  649-673. 
,\s  to  recovery  of  excessive  charges,  II, 

630. 
.\s  to  regul.'ition  of  charges  by  commis- 

sinliors,    1 1.  <)2I. 

.■\s  to  runnitig  powers.  \'I.  245-240. 

As  to  sales  of  li(|Uor  to  travelcrN.  VI.  "6. 

As  to  street  and  highway  crossing-s.  III. 

4-'.V 
As   to    taxation,    rates,   etc..    \'II,    1010- 

1018. 
Incorporation    of    railway.'     under,     V. 

1092. 
Interpretation    of    Employer's    l.iabiliiv 

Act  of  1880,  V,  720. 
Telegr.'iph    .\cts,    decisions   under.    \'IIj 

'(>3.?. 

K.NTIKKTV. 
t)f  contract.  Ill,  202. 

KNTKIKS. 
In  books,  as  e\idence.  V.  45S.  jot. 
In  legisl.-vtive  journals.  \'ll.  241. 
Of  deceased  party,  as  evidence,  V,  503. 

KNTRV. 
Ill  gniii'rul. 

My  cattle  on  track.  |)leading  and  proof 
as  to,  I,  162,  J'^7-JiV).  J7<).  2ij8,  302,  360, 
,V-i. 

( *f  car,  by  passenger.   II,  311,  334.  390, 

4.S2. 
( )f  judgment,  iiiiiic  fro  tunc.  IV.  759. 
Of  iii(|giiK!it   on   g.-iriiishce's  Miiswer,   I, 

50K 
Of     nulgnutit     on     report     of     referee, 

VII.  4 
Of  JMcIgnient   or  (Urrce,   \'l,  So-82. 
Ol  ii('//i-  froseyiii  in  criminal  prosecution 

(iir  causing  dentil.  111.  058 
Of   transfer   imi    hook,    to    p.iss    title    to 

stock.  \'II.  .<o3 
Of    verdict    fur    land    damages,    interest 

from  time  of.    1\'.  7J(). 
Writ    of.    lor   misappropriation   oi   land, 

I\',  829. 
<^i  laiKl. 

Ky  compioiy.  .ifler  iiaymeiit  of  l,ft\d  dam- 
ages iiuo  court.  I\',  552. 
Hv  eompany.   when  a  Ireiixiss.   1\',  SfiS. 

S'M).  S70,  871. 
Tty    permission,    eiecliiient    in    c;isi>    of. 

I\'.  -Mrt,  .'47 
lilcKal.  I'jeilment  for,   1\'.  245.  845. 

8  I).   R.   I).  — <)■; 


ENTRY  — conliHucd. 
On  land — loiitiHucii. 

On  turnpike,  trespass  for  unlawful, 
VIII,  123. 

On  wife's,  power  of  husband  to  author- 
ize, V,  1066. 

Pending  appeal,  in  condemnation  pro- 
ceedings, IV,  548,  856. 

Presninption  as  to  place  of,  I,  162. 

Right  of,  before  compensation  made, 
IV,  556-559- 

Under  luiglish  Lands  Clauses  .\ct,  §  85, 
IV,  883. 

Under  license,  VI.  261,  262. 

Under  license  from  or  contract  with 
owner,  as  a  defense  in  ejectment,  IV, 
849. 

See   l'f)U(  inr.ic    Entkv   .\ni)    Det.m.nf.r. 

KgUALITV. 
In  facilities  for  interchange  of  tral'tic,  VI, 

33- 
In  mileage  rates,  VI,   15. 
( )l  asses.smeuts  on  stock.  VII.  752. 
Of  ch.'irgi'S.  by  common  law,  II,  623. 
Of  taxes  and  assessments,  VII,  453. 

i:guAi.  TO. 

Detinition  of.  VlII.  3t2. 

LUUII'.MKNT. 
Of  train,  duty  of  company  as  to,  II,  380- 
.nr.  V,   124. 
KQUITV. 
(iiiicral  ticiUmciit.  V,  347. 
Hill  in.   to  stay   proseoition   of  ejectment 

suit,  IV,  255. 
Bills  of  discovery,  IV,  77. 
Cancell.ition  of  patents  for  lands  in,   VI, 

I  I  JO. 

Cannot  decree  a  forfeiture,  II,  713. 
ConcluBiveness  of  rulings  of,  in  actions  at 

law,  VI,  97- 
Costs  in  suits  in,  III,  328. 
Dissolving  injunction  for  want  of,  V,  1158. 
l%lTect     of     mortgages     (jf     after-actpiireil 

property  in,  VI,  426. 
ICnforcemcnt  of  awards  of  land  damages 

in.  IV.  7''jfi- 
Enforcement   of   lien    for   charges   in,    II. 

155- 

Enforcement  of  orders  of  railway  commis- 
sioners in.  VI,  1 150. 

E(|uital>le  assignment,  what  amounts  to, 
1.  481,  482. 

Ecpiitable  estoppel,  doctrine  of,  generally, 
\'.  372-.VS4. 

Eipiitable  lien  of  city  subscribing  in  aid  of 
railroad,   on   stock   certificates,   VI,  612. 

l'"(|uit.'i')U'  mortgages,  what  are,  effect,  etc., 

VI.  441. 
l%i|nital)le    rilicf.    damages    incidental    to, 

I\',  MM. 
Eipiitable   relief,    limitations   of   suits   for, 

IV.  34"  • 
l''.ipiital)le  remedy,  existence  of,  effect  on 

jurisdiction.   1.  48<). 
How  far  follows  statute  of  limitations,  VI, 

.W4 
Jmisdiction  of,  in  <.ases  of  nuisances.  VI. 

So4-8<y). 
.Iuris<li(-tion    of.    to    comne!    issna'ice    and 

delivery  of  railway  aid  bonds,  VI,  662. 
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EQ  U I T  V  —  continued. 
jurisdiction  uf,  tiiulcr  Railway  and  Canal 

Tratlic  Act,  11,  \(/i. 
Pleading  in,   gcniTaliy,   VI,    1018-iOJi. 
i'dwcr  of,  over  railway  intersection.   111, 

I'dwiT  of,   to  comi)cl   construction,    VII, 

r 


ERROR  —  limtiiiucd. 

When  ground  for  new  trial,  generally,  VI, 
8j()-«4i. 

Writ  of.  in  condemnation  proceedings, 
IV,  «i0-8i8. 

Writ  t)f,  jurisdiction  of  United  States  Su- 
preme Court  on,  V,  ()40-644. 

See  also  .\1'I'E.\l  and  Kkkuu. 


'riority    of     mortgages    over    subse(|uent       RSCMM" 
ef|ui<ies,  yi,  4.S.1-45a.  'uianinial  to  track,  will 

'roper  parties  to  suits  in,  V  I,  0.1O-9.M-  i    j|(,. 


I 

I'lircliase  of  stock  with   notice  of  e<|«ity, 

Vll..?oo. 
kiformation    of    insurance   policy    in,    V, 

Relief   in,   against   engineer's   decision   as 

arbitrator.   III,  154. 
Remedies  in.  as  between  lessor  an<l^  lessee 

roads.  VI.  J.w. 
Remedy  of  creditors  against  stocklK)lders 

in.  VII.  .V4. 
Removal  of  suits  in,  to  federal  courts,  VII 

31. 
Restraining  discontinuance  of  highway  in, 

VII.  555. 
Restraining  strikes  and  boycotts  in,  VII,      ESCROW. 


lout  fault  of  owiui-. 


Of  child  from  control  of  custodian,  when 
contributory  neulic'iice.  II.  805. 

Of  tire,  liability  for.  V.  S7«-«8.v 

Of  tire,  presuniptioii  that  company  will 
not  permit,  V,  y,?o. 

Of  slave,  liability  of  carrier  for,  II.  588. 

Of  steam,  frightening  teams  by.   Ill,  468. 

Of  steam,  liability  to  i)ersons  injured  by, 
II.  4_'-';  V,   i_M. 

Of  steam,  proving  carelessness  in  permit- 
ting. 111.  86g. 

ESCHEAT. 
liciirriil  treatment,  V,  358. 


72\. 

Right  of  trial  by  jury  in,  VIII,  2. 

Suits  in,  by  minority  against  majority  of 
stockholders.  VII,  341,  34-'. 

Suits  in,  for  rescission  of  construction  con- 
tracts, III,  168. 

What  may  be  set  off  in.  VII,  116. 

When  bill  will  lie  to  stay  action  at  law, 
IV.  255. 

When  purchaser  of  boiuls  takes  subject  to       EST.XTE 


Delivery  of  deeds  in.  IV.  5. 

Delivery  of  subscription  to  stock  in,  VII, 

78(). 
Voting  stock  (Ki)osited  in.  \'II,  310. 

ESTABLISH. MENT. 
Of  tU'Jots.  VII.   ig4--'04;   VIII.  312. 
Of  ferries.  \  .  835. 
Of  streets  and  highways.  \'n.  541-556- 


cfpiities,  I,  676;  VI,  694,  695,  704.  705. 

ERECTION. 

Meaning  of  "  cfct  "  as  applied  to  building 
stations.  VIII,  31J. 

Of  bridge,  injunction  to  restrain.  I.  719. 

Of  buildings  on  land  condemned  by  com- 
pany. \\\  438. 

ERIE  R.  CO. 
Gciieial  treatment,  V,  358. 

ERROR. 

Harmless,  in  admission  of  evidence,  V. 
fji-'. 

H.irmUss.  in  giving  or  refusing  instruc- 
tions, V.  948. 

In  admission  of  evidence.  IV.  354. 

In  excluding  evidence.   V,  355. 

In  instructions  cured  by  other  parts  of 
charge.   III.  903. 

In  iileadings.  remedies  for.  VI.  1054-1061. 

In  pleadings,  when  ct'.red  by  verdict.  \'l, 
1061. 

In  receiver's  account,  correcting,  VI, 
1220. 

Mandamus   not  a  substitute   for   writ   of. 

VI.  .175. 

Of  judgment  by  agent,  liability  of  prin- 
cipal for.  I.  71. 

Of  judgment  in  moment  of  peril.  Ill,  815: 
IV,  270. 

What  are   grounds   for  reversal,    I,    i86- 

397:  IV,  784-789. 

WMiat  may  be  disregarded  on  appeal,  I, 
397-414. 


What  accpiired  in  condemnation  proceed- 
ings, IV,  430-435.  i).'f>, 
What  granted  by  deed.  IV,  12-14. 

ESTIMATES. 
(;f  company's  engineer.  III.  144-152. 
Of  damages,  instructions  giving  rules  for, 

VIII.  7X 
Of  damages  to  rental  value,  basis  of,  IV, 

Of    engineer,    dutv    of    superintendent    to 

pay.  VI 1.  Hj4. 
Of  market  value,  rneans  of.  IV.  671. 
Of  work,  right  of  contractor  to  keep  back, 

III.  159. 

E.STOrPEL. 
General  treatment.  V.  359. 

General  f'rincifles.  W  ,^0o. 

F.slof't'el  by  reeord.  X.  364. 

Ilslutt"!  by  deed.  V.  3'>8. 

lislo/'tel  in  /'ui'.v.  \'    3"-'. 
.•\gaiiist  state.   \'ll.    170. 
Hy  fornur  suit  ajiain-t  carrier.  II.  134. 
By  part  performance,  \  I.  .i.U- 
In    actions    for    injuries    at    culverts.    Ill, 

r/.4. 

C)\    carrier   to    deny   reci'lpt    of   goods.    I, 

(K)5.   606. 
Of  carrier  to  dispute  shipper's  title,  II.  97, 

271. 
Of   city    to    deny    validity    of   bonds.    VI. 

f)86,  701-703. 
Of  director,  by  action  of  board,  IV.  56. 
Of  grantor  of  right  of  way,  IV    1S3. 
Of  holder  by  recitals  in  bonds,  VT.  7'"5. 


generally,  VI, 
proccctlings, 

cil  States  Su- 
144. 

K. 

aiilt  of  t)\viuT. 

stodian,  when 
l.«o5. 

company   will 

for.  II.  588. 

by.   III.  4f'«. 
IS  injured  by, 

CSS  in  permit- 


stock  in,  VII, 
VII,  j.o. 

III.  312. 
11,  S4i-55fi- 

ation  procccd- 
12-14. 

.  144-152. 
vinK  rules  for, 

•,  basis  of.  IV, 

crintcndcnt    to 

IV.  671. 
r  to  keep  back. 


icr,  II.  1.14- 

.?2. 

culverts.    III. 

t    of    j?oo(ls.    I. 

r's  title,  II.  07. 

(if   bonds.    VI. 

lard.  IV.  $(\ 
.  IV    iS.V 
niU.  VI.  7^-5- 
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ESTOPr'KL  —  continued. 
Of  holder  of  bonds  of  road  aided  by  state, 

VII,   180. 
Of  landowner  by  ac(|uiescence  or  laches, 

iV.  Wm. 
Of  licensor  to  revoke  license.  \'I,  .'^4. 
Of  stockholders  by  cnnsentinn  'o  acts  of 

directors,    ill.  Si. 
Of  stockholders  to  imiu-ach  corporate  acts, 

VII.  .107. 
To  appeal.  I\'.  775. 
To  claim  full  compensation  for  carrying, 

mails,  II.  6. 
To   deny    liability    on    subscription.    \'II, 

Tc)   deny   preliminary   p:iyment   on    stock 

subscription.  \'II.  7S0. 
To  deny  validity  of  corporate  acts.  VIII, 

125. 
To  deny  validity  of  overissued  stock.  \'II, 

j8i. 
To  object  to  r  pial  if  charter.  II,  (11S7. 
To  object  to  report  oi  cnmmissicnuTS,  IV, 

To  prove  (l;imanes  dittereiit  fri>m  ca.-e 
made  by  pleading's.  I\',  (i<),v 

To  (luestion  corporate  st.-itus.  \'ll.  7S7. 

Tu  (piestion  pricirity  of  receivers'  certifi- 
cates. VI.  IJ04. 

To  set  up  defense  in  fureclosure.  \'I.  484. 

KSTR.W. 

See  .\NIM.\I.S.   InJIUIKS  TO. 

ETC. 

Meaning  of  abbreviaticm  as  used  in  plead- 
ings and  statutes.  \  III.  .^u. 

EVICTION. 
Of  lessee  of  road,  efject  of.  Vl.  J.50. 
Of  tenant,  effect  of.  \l.  i<)() 

EVIDKN'Ci:. 

Cicneral  Ircatiucul.  \'.  .?S4. 
Admissibility  and  comt^clcncy  of  evidence, 

generally.  V.  ,iSS. 
Judicial  notice.   V.  4.14. 
l'rcsunif>lions:  burden  of  l<r<)of.  V.  440. 
Ih'.<:t  and  .wcondary  e-^idence,  V.  4?.v 
Hearsay.  \'.  458. 
AVi  sestfr.  V.  46.V 

Parol  (';i(/c;;fc  to  7'ary  a  U'riling.  W  474. 
Admissions;  declarations.   \'.  4S1. 
Poenments:  'n'rilings:   printed  matter.   V, 

.SOD. 

Ih-f<osilions;  teslimoity  on  former  trial.  V, 

5.0. 
Weight  and  sufficiency  of  exidenee.  \',  .s.'J. 
Ill  K'('"<'''<li- 

.Alisence    or   iiisufriciciK  y    id.    rvviewiiiij; 

on  appe.il,  I.  4,u-4.1.V 
.Admission   of  improper,   how   cured.   I. 

Comments    upon,    in    charge    to    jury. 

VIII.  5.V  65. 
Condictinn,  review  o(,   !.  42C1. 
Conllicting,  review  of.  t-n  appeal.  I.  42,^- 

4.M 
Cumulative,    not    groimd    for    new    trial 

though    newlv    discoveretl.    \'l,   S74. 
Demurrer  to.  \'III.  21-2,1. 
Discretion  of  court  as  to  rulings  In.  T. 

Effect  of  judjjnient  as.  VI,  8,?. 


EVIDEN'CE  —  continued. 
Ill  K*'<i<'rtll  —  .I'l.liiiii.  it. 

Erroneous  admission  of.   when  ground 

for  reversal.   I.  .187. 
Erroneous  instructions  on  weight  of.  I, 

E.xclusion  of,  when  ground  for  reversal, 

I,  .?88.  40J, 
Founded   on   e.xi)eriment.   discretion   to 

admit.  I.  ,?8i. 
How   framed   in   hypothetical   (luestion, 

VIII.  203. 
hupeaching  witness  not  ground  for  new 

tri.il.    though    newly   discovered,    VI, 

874. 
In  rebuttal,  VI 11,   ly. 
Instructions  not  supported  by,  VI.  8.12. 
Instructions  on   weight  and  sulliciency 

ol.    \'lll,    (l(). 

Instructions  unsup|)()rte<I  by.  I.  191; 
\'lll,  (.4. 

Newly  discovered,  as  ground  for  new 
trial.  \l.  87J-S74. 

New  trial  for  exclusion  of.  \'l.  8.17. 

New  trial  for  improper  admission  or  ex- 
clusion of.  \T.  8,57. 

Non-prejudicial  or  harmless.  I.  .v;8. 

Nonsuit  for  insiitViciency  of.  VIII,  24, 
20.  .11. 

Not  misleading  no  ground  for  reversal, 

I.  W). 
Objections  to.  not  properly  taken  below, 

I.  4"5.  4i'> 

Of  agency.  I.  40,  /i. 

Of  agents'  authority.  I,  4S. 

C)f  attorney's  autlKuity,  I.  515. 

Of  comi)romises,  III.  5(1. 

Of  contract  to  ii;iy  rebates.  IV,  122. 

Of  cusioin  or  usage,   111.  Nid. 

Of  directors'  meetings.  W .  ^7. 

Of  incor])ora<ioii,   ill,  .i.'4. 

Of  jurors  on  motion  lor  new  trial.  VI, 
876. 

Of  membership  in  association.  VH.   16. 

Of  reasonable  r:ites.  raiUwiy  commis- 
sioners'   decisions    on.    \'I.    1148. 

Of  rules  and  rcgul;itioiis  of  relief  asso- 
ciations, \'ll.   ifi. 

Of  witness  .it  former  trial,  .'ulmissibility 
of.  v.  :^JJ. 

On  hearing  before  arbitrators.  I,  437. 

Oil  (|Uestion  of  ab.'indoiiiiieiit.  1.  ,\. 

On  (|neslioii  of  compaivutive  negligence, 

III,  4.V 
On  (inestioii  of  contributory  negligence, 

III.  J(j5-.iirfi. 
On  trial  of  replevin  suit.  \'1I.  (>r.. 
Praver   for  instructions  contrary.   VIII, 

;8.  7'1 
rreiion.ler.iiu-e  of.   Ill,  j(,)8. 
rrepoiideraiice  of.  reviewing  on  appeal, 

1.  4.«>- 
rresmiiptioii  of  regularity  as  .ipplied  to, 

I.  .?8.V 
Rece-]iiioii  ol.  on  trial,  \  111.   i.^-ni. 
Rules    of,    for    assessment    of   d.im.iges, 

III.  --i.^-T.U- 
Scintill.'i  of.  to  esttililish  negligence.  \  I, 


801. 
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emeiils  m  argument  unsupi)orte<l  l)y 
VI II.  M). 
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EVIDENCE -fOfin'wiKd. 
Ill  jjoin'rul  —  coiitiiiwJ. 

Striking  uut.  VIII.  ig. 

Sufficiency  of.  for  jury.  VI,  804.  806. 

Time  to  object  to,  VIII.  -'o. 

To  autliori/e   exemplary   ilamages,    III, 

fifjo. 
To  prove  due  incorporation,  V.  1103. 
To  prove  release.  VII,  q. 
To  siippoM   complaint   under  Interstate 

Commerce  Act,  VI,  51. 
Under  the  plea<linus,   VI.   1022-1043. 
Verdict  against.  VIII.  o,V 

against,  new  trial  for,  VI.  843- 


Vcrdict 

850. 
Waiver 
WeiKln 

VIII, 


of  objections  to,    I,  401. 
and     sutliciency    of.     for   jury. 

46. 

WeiKlit  of  expert  testimony,  VIII,  207- 
Weight  of,   when  nucsiion  of  fact.   III, 

VV'iien    must    appear    in    record,    1,    42J, 
4-M. 
Ill  u«'lioiiN  tiKiiiiiNi  ciii'i'icrM  of  itoruls. 

Account  books  as,  II,  _'8j. 

As  to  Koods  lost.  II,  I ji;. 

Best  and  secondary.  II,  J8j. 

For  loss  of  jioods  by  lire.  II.  75. 

Generally,  II.  JS0-2K7. 

Hearsay  and  ()piiiii>n.  II.  J84. 

Of  change  in  destination  of  goods.  II. 
j8r.. 

Of  condition  of  goods  shipped.  I,  607. 
6g8. 

Of  default  of  final  carrier.  II.  248. 

Of  delivery,  bill  of  lading  as,  I,  (\^^. 

Of  loss  before  delivery  to  connecting 
carrier,  II,  _M_'. 

Of  loss  of  goixis  by  carrier,  II,  58. 

Of  loss  within  liiiiiiaiiiiii-:.    I,  630. 

Of  misdelivery  by  carrier,  II,  itg. 

Of  (luality  of  shipnieiit,  I,  (laj. 

Of  (|uantity  of  shipment.  I,  fx)6. 

Of  rates  allowed  to  shipper,  II,  172. 

Of  shipper's  assent  to  limitation  of  lia- 
bility, 11,  166. 

Of  special  value  of  property  shipped, 
II.  rxj. 

Of  usage  or  custom,  II,  285. 

Of  value  of  shipment,  I,  607. 

Parol,  to  vary  or  explain  bill  of  lading, 

I,  604,  614-618. 

Parol,    to    varv    written    agreement,    II, 

I5f>.  -■84. 
Receipt  for  goods  as,  II,  218. 
Showing  real  agreement  by  extrinsic,  I, 

617. 
Sufficiency  of,  as  to  damages  to  goods, 

II.  292. 

Sufticiency  of,  to  show  delivery  to  car- 
rier, II.  604:  II.  40. 

Sufficiency  of,  to  show  loss  by  delay,  II, 
299. 

Sufficiency  of,  to  show  negligence  on 
part  of  carrier,  II.  82. 

Sufficiency  of,  to  show  negligent  loss  of 
go(Kls.  11,  144. 

To  establish  contmct  to  carry,  II,  59. 

To  fix  liability  of  final  carrier,  II.  251. 

To  prove  limitation  of  liability,  II,  262. 


EVIDENCE  — fo«/»MMfrf. 
lu  ttc-iloiiH  iiKiiliiHt  c-4irrl(*rfi  of  k<hm1h  — 

lOHlinui'ii. 

To  raise  or  rebut  presumi)tion  of  negli- 
gence on  part  of  carrier,  II.  78-H3. 

What    necessary    to    hrima    facie    case 
against   carrier   for  loss  or  injury   to 
goods,  II,  $6. 
In  nclioiiM  aKtiiiiHt  «>l«>vul<*«l  ruilwiiyH. 

Error  in  admission  of,  IV,  334. 

Error  in  exclusion  of,  IV,  355- 

Expert  and  opinion,  IV,  318-325;  VIII, 
230-298. 

Generally,  IV,  3i,?-.U'5. 

Hearsay,  IV,  316. 


Of  benefits,  I\' 
Of  rentnl  value. 


3 '7.  .^-x 

leases  as,  IV,  315. 

In  nrtioiiN  ukiiIiihI  cxpn'MH  «-oiii|miiiIc8. 

.Admissibility  of.  V.  .W),  600. 
Generally.  V,  .V)<>-f)0-'. 
Sufticiency  ni.  V.  (k>i. 
In  iiclioiiM  imaliiNi  Nii-iM'i   riitlwayH. 
Comnicntiiig  on.  VII.  50*). 
Generally.  \'II.  506. 
Growing     oui     dl     collisions     beitwecn 

street  cars.  II  I.  20,  21. 
Of  consent  of  abutting  owners,  VII,  yjo. 
Sul'ticiency   of.    in    action    for   injury   to 

passenger.   VII.   .^04  .S06. 
Ill  aclloiiH  I'or  caiisiiiK  il<'alli. 
Generally.  III.  84.^-884.  057. 
Instructions  unstipported  by.   III,  905. 
Of  l.-iw  of  foreign  state.  III,  78(). 
Questions  for  jury  in  cases  of  conflict 

of.  III,  886. 
Re<|uests  to   charge   not   supported   by, 

III,  915. 
Weight  and  sulliciency  of,   III,  859-^76. 
In  ai'iioiiN  for  (laiiKiut'N  It.v  fIroH. 

Admissibility    of,    fr)r   plaintifT,    V,   908- 

912. 
Admissibility   of.    on    i)art   of  company, 

\^  912-914. 
Circumstantial.  V,  911. 
Documentary,  V,  964- 
Generally,  \',  <X)8-<J42. 
In  defense,  admissibility  of,  V,  912-914. 
On  <|uestion  of  damage*.  V,  964-966. 
Opinions   as,    V,   911,    965;    VIII,    230- 

298. 
PresumiHive.  V.  0.^0-938. 
To  show  origin  of  fire.  V.  927. 
Under  the  pleadings,  V,  900,  901. 
Ill  aclioiiM  I'or  tlaniaKfH  i'or  land  lakiMi. 
Admission    of    impro|)er,    when    ground 

for  reversal.  IV.  78.S. 
As    to    whether    lands    are    superfluous, 

I^^  8.J3. 

In  actions  of  trespass.  IV,  876-878. 

In  condemnation  proceedings  generally, 

IV^  5.?6-.S40. 
In  ejectment.   IV.  851. 
In  landowner's  action  for  damages,  IV, 

840. 
Maps  and  jilans  as.  I\',  528. 
Non-prejudicial  or  harmless.  IV.  787. 
Objections  to  competency  or  ■  utTiciency 

of.  IV.  -<)o.  701. 
Of  abandonment  or  nonuser,  IV,  821. 
Of  title  to  land  condemned,  IV,  539. 


of  k«mhIh  — 

on  of  iicgli- 
II,  7H-H.V 

facie    case 
jr  injury   to 

i-ullwiiyN. 

'^325:  VIII, 


IV.  3«S. 

UIII|MllliC8. 


ill  way  H. 


)ns     l)citwocn 

ors,  VII,  .^90. 
or   injury   to 

III. 

V,  in,  905. 

I.  7«<>- 

;s  of  conflict 

upportcil   by, 

III,  859-876. 
tiroH. 
itiff,   V,   908- 

of  company, 


f,  V,  912-914. 
V.  964-966. 
:    VIII,   230- 


927. 

o.  901. 

■  liiiiil  liikon. 

ivlien    Kround 

superfluous, 

876-878. 
IKS  Rcnerally, 


(laniaKcs,  IV, 

8. 

ss.  IV.  787. 

or  'ulTiciency 

;r.  TV,  821. 
I  IV.  539. 


INDEX. 


H}'iO 


E  V I D  F.  N'  C  F.  —  coittiHued. 
Ill  aclloiiH  nir  dukiittiti'H  tor  liiiid  luktMi 

—  lOHlinui'i/. 
On  motiuii  to  set  aside  report  of  coni- 

niissioncrs  to  assess  damages,  IV,  746. 
On  motion  to  set  aside  verdict.  IV.  754. 
On  t|uestion  of  damages,  IV.  639-663. 
On  <|uestion  of  value.  IV,  939. 
On  trial  by  jury  of  (lucstion  of  damages, 

IV.  621-625. 
Opinions  as  to  value.  IV.  657.  658. 
Review  of.  on  appeal.  IV.  796. 
Kiglit  of  commissioners   to  assess  land 

damages  to  hear.  IV.  (yo\. 
Setting  aside  verdict  against  weight  of, 

IV.  753. 
Sulliciency  of.  IV.  5.17. 
To  be  consiilered,  notwithstaiwling  jury 

viewed  i)remises.  IV.  627. 
Verdicts  against.  IV.  753. 
When  must  appear  in  record  on  appeal, 

IV.  795- 

AclioiiN  I'oi-  in,|iii'h*N  ill  croHNiiiKM. 

As     regar<ls     signals,    their     sulliciency, 

etc..   III.   S2f>-528. 
Generally.  III.  f)4i-r)48. 
In  railway-intersection  proceedings,  III, 

403. 

Of  condition  of  track.  III.  476. 

Of  failure  to  station  llagman  at  crossing, 
III.  491. 

Of  kind  suiil  condition  of  crossing.  Ill, 
646. 

Of  negligence  of  watchman.  III.  493. 

Of  subseiiuent  repair  of  <kfcct  in  cross- 
ing, III.  646. 

Of    undue    speed    at    crossing    to    show 
nepligence,   HI.  536,  ^^y. 

Positive  and  negative,  III,  647. 
In  nclioiiH  I'or  iii,|iirit>H  lo  i-liildroii. 

Generally,  II.  Sio-814. 

Of  negligence.  II.  747.  748. 

Opinions  as.  1 1.  813. 

SnlVu-iency  of.   II,  812. 
Ill  iiclioiiN  rclaliiiu'  to  <-<ilof('«l  |M>rsuiiH> 

Against  carriers  i)f  slaves.  II.  588. 

\'^lV  discriminating  against,  III.  29. 
Ill  iiclioiiN  Tor  loi-i,  gt'iionilly. 

By  husband  and  wife  jointly  for  injury 
to  wife.  \'.  1076. 

Hy  husband  for  injury  to  wife's  person, 

V,  1070. 

Hy    married   woman    for   injury    to   her 

person  t)r  property.  V.  1073. 
By  trespassers,  weight  ami  suflicicncy  of, 

VII.  II6,V 
Documenttiry.  V.  9^)5. 

For    conversion    of    personal    property, 

VIII.  114. 

For  damages  caused  by  nuisances,  VJ, 

900. 
For  flowing  lands.  V.  99,^-996. 
For  infringement  of  patents.  VI.  953 
For    injuries 

For   injuries 


it    or    near    stations.    VII, 
auscd   bv  collisions.    Ill, 


MWDE^CV.  — continued. 
Ill  iK'lloiiN  I'of  loi-l,  K«*iH'i'iilly  —  lonlinueJ. 
For  libel  or  slander.  VI.  260. 
For  malicious  pro.^ecution.  \I.  371. 
For  negligence,  generally,   VI,  821-827. 
For  wrongful  arrest.  V,  611. 
Of  trespass,  VII.   1112.   1115. 
of,    for    lUxjding 


Sulliciency 

995- 
SulViciency 

collision, 


of. 
III. 


lor 
17 


injnrie 


lands,    V, 
caused    by 
III. 
admissibility 


16. 

17. 

For 

injuries 

41. 

caused  by  derailment,   IV, 


For  injuries  to  trespassers.  VII.  1163. 


SulViciency  of,  to  show  negligence 
22. 

To    prove    discrimination, 
of,  IV,  104. 
Ill  tirlioiiH,  KCiii'i'olly- 

.Against  receivers.  VI,   I2l6. 

F'or  dividends.  IV,  153. 

I""or  penaltic'.  VI.  fjH*). 

For  services  as  physician,  VI,  397. 

I'or  taxes.   VI  I,  ij<J4. 

In  criminal.   I II.  358. 

In  ejectment.  IV,  254. 

In  foreclosure,  \I.  486. 

In  quo  wnrrouto  jiroceodings.  VI,  1 134. 

InvoKing  leases.  VI.  241. 

On  bills  and  notes.  I.  Ckx). 

On  construction  contracts,  III,  174-176. 

On  contracts.  III.  233. 

On  coupons.  1 II.  342. 

(Jn  covenants.  III,  349. 

On  injunction  bonds,  V,   1162. 

To  recover  back  tax  paid.  VII.  lOOl. 

To  recover  overcharges.  II.  631. 

On  trial  of.  in  assumpsit.  I,  487. 

To  fix  liability  of  garnishee,  1.  508. 
Ill  ucliiiiiH  i-«>laliiiK  lo  <>iii|»l<iy<>N, 

Admissibility  of.  V,  27f)-283.  778-780. 

For    injuries    caused    by    negligence    of 
fellow-servants.  \',  776.  778-785. 

For  injuries  to  employes.  V.  276-,^oo. 

For  injuries  to  minor  employes.  V.  252. 

For  wages.  V.  9- 

Of  defects  in  machinery,  etc..  V,   loi. 

Of    inc(»mpetency    of    negligent    fellow- 
servant.  V.  780-785. 

Opinions  as.  V.  781. 

Preponderance  of,  V,  296. 

SulViciency  of,  V,  779. 

SnlVicicntry  of,  to  rebirt  presumption  of 
negligence,  V.  784. 

SulViciency    of,    to    show    negligence    in 
employing  servants.  V,  783. 

To  enforce  laborers'  liens.  VI,  ,pi. 

To  foreclose  mechanics'  liens,  VI,  292. 

Weight  and  siiriiciency  of.  as  to  incom- 
petency of  servants.  V.  781. 

Weight    to   be   given    to  circumstantial, 

V.297. 
What  admissible  on  (jucstion  of  damages 

to  injure<l  employe.  V.  3.?8-340. 
Ill    actions    rolalhiK    to    Umiitn,   callh^ 

Kiiai'dN,  «<t('. 
As  to  SulViciency  of  fences.  V.  824. 
For   failure    to    build    cattle-guards.    II, 

600.  601. 
For  injuries  at  culverts.  III.  664. 
For  injury  caused  by  defective  bridge, 

I.  708. 
Oi)inion.  by  expert,  II,  601. 
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EVIDENCE  —  coiitiiiucd. 
In  actions  idiiliiix  tu  live  stock. 

A<liiiissio.n  of,  order  of  proof.  I,  320. 
Against   carriers   of  live   stock,    I,   807- 

811. 
Circumsitaii'tial,   showing  negligence  by, 

I.  292. 

Discretion  of  court  as  to  admitting  or 

exchulii'g,  I,  320. 
For  killing  stock,   I,  27&-319. 
On  (|uesiii)n  of  damages.  I,  819. 
Opinions  as,  T.  28.?-284. 
Sufticiency  of.  to  show  killing  in  town- 
ship, I.  367. 
"vVeight  of.  (|uestion  for  jury.  I.  330. 
What     admissible    under    pleadings,    I, 

272-274,  3(16. 
.■     .'drawal  of.  from  jury.  I.  3J0. 
3       ..ions   rcliit  iiitf'    to   |>ass«>iij;«'i's  niitl 

l»ai;jfiiK«'. 

•. 'Ti.aist  passenger  carriers.  II,  535-552. 
Ag-iinst    sleeping-car    companies,    VII, 

1.^8. 
Baggage  checks  as,  I,  545. 
For  expulsion    of   i)assengers,    IV,   217- 

220. 
For  loss  of  baggage,  I.  569-572. 
For   overcharges     to     passengers,    VII, 

1084. 
Of  contract,  railway  ticket  as.  VII.  1040. 
Of  delivery  of  baggage  to   second  car- 
rier.  I,  528. 
Of  offers  to  compromise  claims  for  lost 

baggage.  I.  571. 
Parol,    to    vary    contract    to    issue    free 

pass,  VI,  gy). 
What    admissible    under    pleadings,    II, 

531. 
In  actions  relating;  to  stock. 
By  stockholders.  VII,  348. 
Documentary,  \'II,  768. 
In  creditors'  suits  against  stockholders, 

VII,  3-'8. 
Of  title  to  stock,  VII,  276,  303. 
On  subscriptions,  VII,  764-770. 
Secondary,  VII.  768. 
To  enforce  railway-aid  bonds,  VI,  709. 
To    enforce    stock    subscriptions,   VII, 

764-770. 
Varying  written  by  parol,  VII,  768. 
See    also    Depositions;    Documkxtary 

Evidence;  Nec.sttve  Evidence. 

EVIDENTIAL  FACTS. 

Need  not  be  alleged,  I,  249;  V,  263. 

EXAMINATION, 
III  funeral. 

By    consignee,    before    "-eceipting    for 

goods,  ll,  164  . 
For  color  blindness,  V,  3. 
Of  cars  by  employes,  rule  requiring,  V, 

244. 
Of  garnishees,  I,  508. 
Of  goods  by  consignee,  V,  582. 
Of  machinery,  duty  of  carrier  as  to,  II, 

37Q- 
Of  officers  of  claimant  company.  III,  9. 
Of  proposed  route,   by  commissioners, 

VI.  355.  356. 
Of  roaclbed.  duty  to  make,  II,  369. 


EXAMINATION  —  continued. 
Of  witnesses,  parties,  et«'. 

Cross-examination  to  be  confined  to 
matters  brought  out  in  direct  examin- 
ation. VIII,  2i8. 

Direct  examination  of  witnesses,  VIII, 
212-217. 

Explanation  of  direct  examination  on 
cross-examination,  \'III,  224. 

In  chief,  VIII,  212-217. 

Of  experts,  \'III,  274-277. 

Of  jurors,  on  the  7'oir  dire,  VIII,  13. 

Of  parties,  before  trial,  IV,  80-82. 

Of  witness,  as  to  value,  IV.  658. 

Of  witnesses,   generally.  VIII,   210-230. 

See  also  Physical  ExAMiN.vriox, 

EXCAVATIONS. 
General  treatment.  V.  537. 
Beneath  right  of  way,  enjoining,  VI,  401. 
Defective,  notice  of  defect  to  employe,  V, 

^57- 
Duty  of  company  as  to  safety  of.  V,  47. 
DiUy  t(5  keep  premises  free  from,  VI,  270. 
In  banks  of  streams,  Y.  974 
In  citv  streets,   liabilitv  to  abutters,  VII, 

617. 
In  or  about  track,  liability  for,  VII,  413. 
Liabilitv   for   collection    of   surface    water 

in.  Vill.  183. 
Near  track,  injuries  to  animals  caused  by. 

I.    i.?2. 
Under  track,  injuries  to  persons  making, 

VII.  520. 
L'nder  track,  when  negligence.  VII.  469. 

EXCI'.PTIONS. 
Bill  of. 

On  appeal,  I,  423,  442. 

Right  to  take.  VIII.  21. 

SutViciency  of.  on  apiieal.  W,  352. 

Taking  and  filing,  IV,  801. 

To  evidence.  \'III.  19-23. 

To  refusal  to  ch.irge  as  recpiested,  VIII, 

84. 
Waiver  of  notice  by  filing,  IV.  511. 

Kroni  K'eiiei-al  i-nle. 

To  fellow-servant  rule,  \',  663-670,  686, 
687,  694. 

To  rule  as  to  assumption  of  risks,  V, 
131,  143.  183. 

To  rule  exonerating  carrier  where  pas- 
senger retains  custody  of  baggage,  I. 

555- 

To  rule  exonerating  company  from  lia- 
bility for  acts  of  receiver.  VL   1228. 

To  rule  forbidding  collateral  attack  on 
judgments,  etc.,   I\'.  769. 

To  rule  making  ))rincipal  liable  for  neg- 
ligent or  wilful  acts  ol  agent.  I.  68.  70. 

To  rule  of  res  adjudieata.  VI.  85. 

To  rule  reciuirnig  extraordinary  care,  II, 
362. 

To  rule  rec|uiring  safe  machinery,  V, 
69. 

To  rule  that  degrees  of  negligence  are 
not  to  be  compared.  III.  249. 

To  rule  that  working  after  knowledge 
of  danger  is  assumption  of  risk,  V, 
I5,V 

To  superior  servant  or  vice-principal 
rule,  V,  681-683. 
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EXCEPTIONS  —  continued. 
Ill  jjraius,  «"U-.  ...       .•    „ 

As  to  fencing,  negativing  in  declaration. 

In  bUls  of  lading,   I,  625-631,  641;   II, 

164-184. 
In   deeds,   IV,   20. 
Of  homestead  rights,  VI.   i74- 
Of  land  included  in  Mexican  grants,  VI. 

Of  mineral  land  from  grant  or  patent, 

VI,  159.  165.  169.  1 1 19.     .  ,     ^ 

To  power  of  citv  to  grant  right  of  way, 

V".  570.  ,   ,.     .      .  ,.T     ,,Q_ 

Under   statute   of  limitations.    \  1,  3-2f^ 

3.^0. 

EXCF.SS.  ,  ,.    .,, 

Of  injury  over  benefits,  recovery  limited 

to,  IV,  3.39- 

EXCESSIVE. 
In  ft'cuei-al. 

Charges.  II.  624-639.  .„, 

Fares    for    carrying    passengers,     \  11. 

io83-io8.>  -     .       -r      1      1     ^r,T 

Fares,    recovery    ot,    in    England,    \  il, 

1086.  .  „. 

Force  or  violence  in  expelling  passen- 
ger, IV,  216,  2^y.  VII,  535- 
Pavmcnts,  recove.-y  back  ot.  \  1.  9fo- 
Use  of  steam,  liability  for  fire  caused  by, 

V.  869.  ,       ... 

Width  of  grip-slot,  liability  for  injuries 

caused  by,  I.  7^^- 

As  ground  for  new  trial,  VII,  8;0-87i. 

For  assault.  I,  475- 

For  causing  death.  III.  947-954- 

For  discrimination  against   legroes.  111. 

For'  expulsion  of  passenger  „  IV,  238- 

244. 

For  tlowing  lands.  V,  looi 
For  injuries  at  stations.  \  II.  236. 
For  injuries  to  children,   II.  8-M-»2o. 
For  injuries  to  employes.  V.  340;344. 
For  injuries  to  passengers.  II,  5/9-5!50- 
For  land  expropriated.  IV,  946. 
For  land  taken.  IV,  74.?.  744- 
For  loss  by  fire,  V,  959. 

For  loss  of  baggage,   I,  574. 

For  stock  killed.  I.  351. 

For  wrongful  arrest.  V,  613. 

Reducing,  on  appeal,   IV,  79». 

Reduction  of  verdict  for,  IV,  754. 

Remission  of  excess  on  appeal,   1.  437. 
VI,  868-871.  ,       ,^„- 

Setting  aside  verdicts  for,  VIII,  94. 

Setting  aside  verdicts  for,  in  condemna- 
tion. IV,  75.3..  754- 

What  are,  IV.  47- 

What  are  not.  HI.  "so. 

Driving  street-car  at,  VII.  521.  5^2 
Duty,  to    trespasser,    as    regards.    Vll. 

Effect  of."  on   cmestion   of  contributory 

negligence.  HI.  630. 
EfTect    of.    on    r"le    n^    to    contributor) 

negligence.  HI.  828. 
Instructions  to  jury  as  to.  111.  o..,.. 


EXCESSIVE  —  coH/iH»fc/. 
HiMHHl  —  <rc»itinii>y. 

Liability    for   accidents   caused   by,    II, 

i8o 
Liability  for  injuries  caused  by,  IV,  267. 
Liability  for  injury  to  passenger  caused 

by,  I.  730. 
Showing  use  of.  III.  866. 
When  constitutes  negligence,  VI,  785- 

788.  790-792,  809. 
When  question  for  jury,  VI,  809. 

EXCHANGE. 
Of  bonds,  I,  659.  ,  .,        ,  1 

Of  municipal-aid  bonds  for  railroad  stocK, 

VI,  658. 

EXCITEMENT. 
Public   when  ground  for  change  of  venue. 
VIII,  7- 

EXCLUSION.  .  .        »      T 

Of  evidence,  discretion  of  court  as  to,  1, 

Ofl-videncc.  when  ground  for  reversal,  I. 

1(88,  402;  IV.  785.  ,         ,  ., 

Of  negroes  from  cars  set  apart  tor  white 

persons.  Ill,  28.  . 

Of  objectionable  people  from  station,  Vii, 

208.  irTTT 

Of  witnesses,  from  court  room,  Vlll.  212. 

EXCLUSIVE. 
Franchise,  violation  of,  1.  721-723. 
Grant,  charter  not,  unless  expressly  made 
so.  il,  694.  -,, 

Possession  by  company  of  land  taken,  IV, 

436. 
Power  of  congress  to  regulate  commerce, 

\T.  2.  68. 
Power  of  legislature  to  condemn  property 

for  public  use.  IV.  399-       .  ^,^ 

Privileges  of  hackman  at  stations.  IV,  10.5, 

V,  1059-1061. 
Privileges  of  railwavs  in  streets,  VlLo7»- 

s8o.    '  ,  , 

Privileges  of  street  railways,  grants  ot  by 

cities.  VII,  369-374.  ,  .        -„. 

Privileges   of  telegraph   companies,    Vll. 

1029-1032.  .      ,  , 

Privileges.    Rapid    Transit    Acts    do    not 

grant,  IV,  278. 
Right  of  company  to  its  tracks.  VU.  43i. 
Right  of  way.  III.  465;  VII.  82. 
Statutory  remedy,  IV.  393. 
Transportation  of  produce,  covenant  lor. 

Use  of'  street,  when  company  entitled  to, 

VII.  510.  •   ,  .  ^      -irTT 

Use  of  track  and  premises,  right  to,  \  U. 

1 126, 
Use  of  right  of  way,  VII.  82. 

EXCURSION  TICKETS. 
Generally,  VII.  1064-1069. 
Requirements^  of    Interstate 
Act  as  to,  VI,  ?". 

^  For  breach  of  contract  to  locate  station. 

For  delay  by  carrier  of  live  stock,  I.  742, 

For  "delay  of  goods  in  transit,  II.  63, 
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EXCUSES  —  continued. 

For  loss  or  injury  to  goods,  evidence  of, 
II,  286. 

For  maintenance  of  nuisance  after  injunc- 
tion. VI,  897. 

For  non-construction  of  culverts.  III.  650. 

For  non-delivery,  burden  on  carrier  to 
show.  II.   \22. 

For  non-delivery  of  supplies.  III.  7. 

For  non-perforinanre.  Ill,  223. 

For  overshooting  station,  II,  413. 

For  violation  of  injunction.  V,  1 161. 

Strikes  as,  for  delay  by  carrier,  VII,  719, 
720. 

Unlawful  purpose  of  shipper  no  excuse  for 
carrier's   negligence,    II,   83. 

See  also  Defknsks. 

EXECUTRD  CONTRACTS. 
See  Contracts. 

EXECUTION. 
Cci,  /«"  treatment.  V,  541. 
P."i'crty  subject  to  execution,  V.  541. 
Levy  and  sale.  V,  545. 
Sul^fl<'iiicntary      proceedings;      analogous 
writs,  V,  sso. 

AViit  <>r. 

Against  corporation  a  prerequisite  to 
creditors'  actions  against  stockhold- 
ers, VII,  312,  317. 

Against  defaulting  officials,   VIII,   185. 

Conflict  as  to  possession  of  property 
levied  on,  VI,  1180. 

Enforcement  of  awards  by,  I,  450. 

Enforcement  of  judgment  by,   VI,   105. 

Enforcement  of  judgment  for  land  dam- 
ages by,  IV,  761. 

Levying  on  wife's  property  for  hus- 
band's debt.  V.  1068. 

Payment  of,  by  receivers.  VI.  1198. 

Priority  between  lien  of.  and  mortgage, 
VI,  4.S7. 

Staying,  until  assessment  and  payment 
of  damages.  IV.  852. 
Of  <loo<l8  aiKl  <><>nti-a<-ls. 

Contract  to  locate  station  not  binding 
on  purchaser  at,  VII,  203. 

Of  bill  of  lading,  by  carrier's  agent,  I, 
602,  603. 

Of  construction  contracts.  III,  119. 

Of  contract  as  agent  for  principal,  I,  47. 

Of  contract  of  shipment,  I.  780. 

Of  contracts.  III.  195. 

Of  deeds,  IV.  4. 

Of  deeds  of  trust.  IV.  25. 

Of  leases,  agreements  for.  VI,  202. 

Of  leases  by  directors.  VI,  210. 

Of  mortgages,  VI,  433. 

Of  mortgage,  setting  out  in  bill  to  fore- 
close, VI,  484. 

Of  municipal-aid  bonds,  VI.  670-672. 

Of  negotiable  paper  by  agents,  I.  592. 

Of  negotiable  paper,  generally,  I,  587. 

Of  petition  for  local  aid.  VI.  565-568. 

Of  written  instrument,  parol  evidence  to 
show  condition,  V,  481. 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

General  treatment.  V,  551. 

Damages  to  widow  suing  as,  for  loss  of 
husband.  III,  937. 


EXECUTORS  AND  ADMINISTRA- 
TORS —  continued. 

E.xtent  of  recovery  by,  for  causing  death, 
III,  926, 

Instructions  as  to  damages  in  suits  by, 
III.  9U- 

Instructions  as  to  damages  recoverable  In 
actions  by.  III.  901. 

Nominal  damages  only,  when  recoverable 
by.  III.  947. 

Power  of,  to  transfer  stock.  VII,  285. 

Right  of  husband's  administrator  to  sue 
for  injuries  to  wife,  V,  1070. 

Right  of,  to  appeal  in  condemnation  pro- 
ceedings, IV,  774. 

Right  of.  to  revive  action,  I.  12. 

Right  of,  to  sue  for  causing  death.   III, 

773-777- 
Suits   by.   aganist   elevated   railways,    IV, 

305-307- 
When  entitled  to  land  damages,  IV,  562. 
When  limitation  begins  to  run  in  actions 

by  or  against,  VI.  313. 
When  may  sue  elevated  railway,  IV,  305- 

307- 

When  proper  parties.  VI,  925. 

When  words  "  personal  representative " 
include  executor  or  administrator,  VIII, 
320. 

See  also  Foreion  Executor  or  Adminis- 
trator. 

EXEMPLARY  DAMAGES. 

Averments  to  warrant.  III.  722. 

Averments  to  warrant,  for  causing  death, 
III,  803. 

For  assault,  I,  474. 

For  expulsion  of  passengers,  IV,  230-236; 
VII,  5.W. 

For  injuries  at  crossings.  III,  656. 

For  injuries  to  children.  II.  82,?, 

For  injuries  to  employes,  V,  337. 

For  injuries  to  passengers,  II,  S~5-579. 

Generally.  III.  68.^-693, 

In  trespass  by  landowner.  IV,  879. 

When  allowed  in  stock-killing  cases,  I, 
346. 

When  deemed  excessive.  IV.  2.39. 

When  recoverable,  for  causing  death.  III, 
944-946. 

When  recoverable,  for  false  imprison- 
ment, V.  612. 

When  recoverable  for  torts  of  servants,  I, 

72,  73- 
When  recoverable  for  trespass.  VII.  11 14. 
When  recoverable,  generally,  IV,  47. 
See  also  Damaoes. 

EXEMPTION. 
Ill  K'f^iiornl. 

In  charter,  from  future  legislation,  not 

implied.  II.  683. 
Of  property   from   attachment.    I.   499- 

502. 
Of  .states  from  suits.  VII.  184. 
What  conferred  by  charter,  II,  701,  709, 

710. 
From  liability. 

By  contracts,  burden  of  proof  as  to,  VT, 

348. 
For  baggage  in  custody  of  passenger, 

L  S54-SS8. 
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EXEMPTION  —  co»i^HMfd. 
Fl-oiii  llttl>lllt.v—  <"/,// /.'«.,/. 

For  injuries  caused  by  fires.  V,  908. 
For  negligence,  when  none  allowed,  II, 

182-184. 
Right  to  contract  for,  absolute.  II.  251.). 
To  persons  riding  on  passes,  VI,  943- 

946. 
From  tu.vatioii, 

.As  applied  to  taxation.  VIII.  31J. 

Contract  for,  when  void,  VI,  754. 

Effect  of  consolidation  on.  III,  87. 

Generally,   \'II.  888-932. 

In  Canada.  VII,  T018. 

Of  lands  "  until  sold  or  conveyed,"  VII, 

865. 
See    also    Liability;    Limitations   of 

Liability. 

EXHIBITION. 
Of  corporate  booKs,  mandamus  to  compel, 

VII,  .307. 

Of  ticket  before  entering  train,  VII,  1051. 
Of  ticket  by  commuter,  VII.  1061. 
Of  wounds  to  jury,  V,  404;  VIII,  17. 

EXHIBITS. 

Annexed  to  pleadings,  VI,  985. 

EXISTENCE. 

Corporate,  averment  of.  VI,  986. 

Of  license,  wl  .n  a  question  of  fact,  VI, 
262. 

Of  municipal  corporations,  judicial  notice 
of,  V,  436. 

Of  streets  and  highways,  secondary  evi- 
dence as  to,  V,  455. 

EX  PARTE. 
Right  to  apply  for  receiver  without  notice, 
VI,  1173- 

EXPECTANCY. 
Of  life,  competency  of  experts  as  to,  VIII, 

270. 
Of  life,  proof  of.  III,  729,  881,  882. 
Of  life,  proof  of  by  mortality  tables,  V, 

424.  515. 
Of  life,  when  a  matter  of  expert  testimony, 

VIII,  261,  270. 

Of  pecuniary  benefit  from  person  killed, 

III.   756,  937.  9J0. 
See  also  Mortality  Tables. 

EXPEDIENCY. 

Of     condemnation,     not     reviewable     by 
courts,  IV,  383. 
EXPENDITURES. 

Power  of  mortgage  trustees  as  to,  VI,  465. 

EXPENSES. 
In  ({enoral. 

Allowance  to  mortgage  trustees  for,  VI, 

465. 

.Mlowance  to  receiver  for.  VI,  1219. 

Apportionment  of,  III,  451. 

Estimating,  in  foreclosure  suit.  VI,  486. 

Indemnity  to  directors  for,  IV,  70. 

In  obtaining  loans,  when  exempt  from 
taxation,  VII.  015. 

Of  company  while  contesting  foreclos- 
ure, adjustment  of,  VT.  497. 

Of  constructing  and  niai"*'iining  street 
or  highway  crossings.  Ill,  444,  445. 

Of  foreclosure  sales,  VI,  501. 


EX  PENSES  —  continued. 
Ill  (^'iieral  —  < ontinni/. 

Of  receivership,  adjusting  on  foreclos- 
ure, VI,  496. 
Of  removing  property,  evidence  of.  IV, 

648. 
Of  reorganization,  liability  for,  VII,  60. 
Of  repairing  bridues.  I,  700. 
Reimbursemen*  for.  Ill,  145. 
Rcc'ov«'i'.v  of,  iiM  (latiiaK'4'N. 
'"aused  by  delay,  II,  62,  297. 
aused  by  non-delivery  of  goods,   III, 

675. 

Incurred  by  plaintiff,  when  included  in, 
II,  603. 

Incurred  in  avoiding  delay,  II,  349. 

Medical  and  funeral.  III,  943. 

Of  cure  as  an  element  of  damage,  V, 
3.38. 

Of  future  recovery  from  effects  of  in- 
jury, when  allowable.  III.  700. 

Of  keeping  track  in  repair.  III.  406. 

Of  nursing  injured  child.  II,  820. 

Of  physician,  nursing,  etc..  Ill,  yzy. 

Of  recovery  of  escaped  slave,  liability 
of  carrier  for,   II,  589. 

Of  'carcii  for  lost  baggage,  I.  574. 

Of  vexatious  litigation,  I.  347. 

Resulting  from  injury,  II,  573;  III,  717. 

EXPERIENCE. 

Effect  of  lack  of,  as  contributory  negli- 

■gence.  V,   189. 
To  (|ualify  an  expert,  VIII,  270-273. 

EXPERIMENTS. 

Evidence  founded  on.  discretion  as  to  ad- 
mission of,  I,  381. 

In  presence  of  jury.  VIII.  17. 

Made  by  witnesses,  evidence  of.  I,  284. 

Subsetiucnt  to  accident,  admissibility  of 
evidence  of  results  of.  V,  421. 

EXPERTS. 

Competency  of.  VIII.  223,  269-274. 
Examination  of.  VIII.  274-277. 
Including    opinions    of.    in    liypothetical 

questions.  VIII,  297. 
In  comparison  of  handwriting,  VIII,  294. 
Meaning  of  the  word,  VIII,  312. 
Opinions  of,  IV,  318-325. 

EXPERT  TESTIMONY  . 

As  to  origin  and  cause  of  fire.  V.  914. 

As  to  sutTiciency  of  culverts.  III,  664. 

.As  to  sufficiency  of  fences,  I.  -'^4. 

In  actions  for  flowing  lands.  V.  994. 

In  actions  for  injuries  at  culverts.  III, 
664. 

In  elcvated-railwav  cases,  IV,  3i8-325- 

In  stock-killing  cases.  I.  284. 

Instructions  as  to.  when  not  reversible 
error.  I,  406. 

In  suits  for  failure  to  build  cattle  guards. 
II,  601. 

In  suits  for  injuries  to  employes,  V.  282. 

Opinions  of  ordinary  witnesses  on  ques- 
tions proper  for.  VIII.  232. 

Weieht  of.  generally.  VIII    -'•07.  298. 

Weight  of.  when  for  jurv.  TIT,  893. 

What  questions  call  for.  VIII.  260-269. 

See  also  Opinion  Evidence. 


f 


1034 


INDEX. 


:<'} 

ys 


EXPIRATION. 

Of  cliarter  as  ground  for  dissolution,  IV, 

Of  cliartt-r,  as  ground  of  abatement,  I,  lo. 
Of  compulsory  powers  in    England,   IV, 

m- 

Of  free  pass.  VI.  940. 

Of  lease,  rights  of  narties  after,  VI,  216. 

Of  limited   ticket,   VII.   1070-1072. 

( )f  meclianics'  lien,  VI,  287.  288. 

Of  mileage  ticket,  condition  as  to  time  of. 

VII,   107.^ 
Of  reasonable  time  to  call  for  baggage,  I, 

Of  tenancy  during  pendency  of  condem- 
nation pr<icec(lings,  effect  of,  IV,  443. 

Of  ticket,  expulsion  of  passenger  because 
of,  IV,  182. 

Of  time  allowed  by  charter  within  which 
to  build  road,  VII,  5^9- 

Of  time  for  completion  of  road,  power  to 
take  lands  after.  IV.  406. 

Of  time  of  permissive  occupation,  eject- 
ment after.  IV".  247. 

EXPLANATION. 
Of  latent  ambiguities,  by  parol.  V,  478. 
Of  previous  testimoiiy.   \'III,   224. 

EXPLOSIONS. 

Geiicnil  treatment.  V,  556. 

Assumption  of  extra  risk  from  car  loaded 
with  nitro-glycerine.   \',    173. 

Carelessness  in  use  of  dynamite.  V.  194. 

Carriage  of  dangerous  explosives,  II,  86- 
88. 

Liability  in  case  of  explosion  cf  nitro- 
glycerine.  V.   559. 

Of  boiler.  lial)ility  to  employe  for,  V,  6?^. 

Storage  of  explosives  with  other  goods, 
liability  of  carrier.  II,  148. 

While  road  is  in  hands  of  contractor,  lia- 
bility for.  V.  1 1 13. 

See  also  ToRi'EnoES. 

EXPOSURE. 
After  expulsion  from  train,  damages  for, 

IV.  229. 
Of  cattle  in  stock-yard  during  storm,   I, 

755- 

Of  cattle  to  danger  —  contributory  negli- 
gence, I.  210. 

Of  employe  to  unnecessary  risks  or  undue 
danger.   V,  667.  674. 

Of  person  beyond  car.  when  contributory 
negligence,  VII.  483. 

Of  premises  to  fire,  when  contributorv 
negligence.  V.  888,  889. 

Voluntary,  as  a  defense  to  action  on  in- 
surance policy,  I,  16. 

EXPRESS. 

Admissions,   in   pleadings,   efifect   of,   VI, 

1022. 
Agreement,  subrogation  by.  VII,  722. 
Cars,  riding  in,  II.  324,  335,  511. 
Contracts,   limitation   of  liability  by,   VI, 

Contracts,  right  to  stop  over  bv  virtue  of, 

VII,  rosfi. 
Contracts  to  pay  charges.  II.  612. 
Messengers,  how  far  deemed  passengers, 

II,  323. 


EXPRESS  — fo»^'«i«frf. 

Messengers,  limiting  liability  as  towards, 
II,  440. 

Messengers  not  fellow-servants  with  en- 
gineer. V.  743- 

Trust,  proof  of,  by  secondary  evidence,  V, 

454- 
Trust,   trustee   of,   when  proper   party  to 
sue,  VI,  924. 

EXPRESS  COMPANIES. 
General  treatment,  V,  360. 

Rights  and  liabilities,  generally.  V,  560. 

Rights  and  liabilities  as  carriers.  V.  569. 

.■Ictions  by  and  against,  V.  598. 
Are  not  subject  to   Interstate  Commerce 

Act.  VI.  9- 
Conviction  of  agent  of.  for  illegal  trans- 
portation of  liquor,  VI.  76. 
discrimination  in  carrying  express  goods, 

IV.   117. 
Meaning    of    words,    "  express    facilities," 

VIII,  31.?. 
State  laws  imposing  taxes  on.  III,  35. 
Taxation   of,  and   of  stock  in,   VII,  860, 

875. 
Taxation  of  foreign,  VI,  65. 

EXPRESS  TRAIN. 
What  is,  VIII,  313. 
EXPROPRIATION. 
Of  land  under  Canadian  statutes,  IV,  924- 
955- 
EXPULSION. 

See  Ejection  of  P.xssenger.s. 
EXTENSION. 
Meaning  of  term  "  extend  "  as  applied  to 

extension  of  track,  VHI,  313. 
Of  main  line,  when  deemed  a  branch,  I. 

684. 
Of  period  of  exemption  from  taxes,  VII, 

899. 

Of  receiverships.  VI,  1224. 

Of  roads,  construction  of  statutes  relat- 
ing to,  VII.  268. 

Of  roads,  location  of,  VI,  354. 

Of  shore  front.  VII,  87. 

Of  time  for  sale  of  superfluous  lands,  IV, 

89.^ 
Of   time    to   answer,    in    foreclosure,    VI, 

485. 

Of  track  by  permission  of  city.  VII.  363, 
388. 

Of  track,  mandamus  to  compel,  VII,  365. 

Of  use,  when  a  taking.  IV,  444. 

Right  to  construct,  under  charter  pro- 
visions, II.  708:  VII.  378. 

When  covered  by  mortgage  made  prior  to 
construction.  VI,  425. 

When  deemed  a  public  use,  IV,  457. 

EXTINGUISHMENT. 
■  Of  carrier's  lien  for  charges.  II.  153-155. 
Of  easements.  IV.  160. 
Of   exemption   from    taxation   by  leasing 

road.  VII,  900. 
Of  f^res,  V.  873-874,  886,  887,  958. 
Of  limitation  of  liability.  II.   184-iSf). 
Of  mortgages,  VI.  518-520. 
Of  "'•jiate  ways,  \'I.   1079. 
Of  right  of  stoppage  in  transitu.  II,   191- 
193- 
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EXTINGUISHMENT  —  conthmcd. 

Of  title  to  right  of  way,  VII,  76. 

Payment,  when  not  an.  III,  335. 
EXTRA. 

.\llowance  in  addition  to  costs.  III,  326; 
IV,  729. 

Baggage,  limit  of  weight,  etc..  I,  541. 

CJKirge  on  switches  or  branches,  II.  O54. 

Charge,  services  for  which  deniandablc, 
11,  640-643. 

Farj,  liability  of  cqnductor  for  not  col- 
lecting, III,  61. 

Fare,  on  chair  cars,  right  to  collect,  VII, 

13'. 
Fare,  when  demandable,  VII,  1080-1083. 
Fare,   when   passenger  does    not    procure 

ticket,  IV.   166-168. 
Hazard,   assumption    of   by   employe,    V, 

169. 
Hazardous  work,  duly  to  warn  employes 

as  to.  V.  38. 
Pay  of  railway  contractors.  III,   137. 
Pay    of    receiver,    when    entitled    to,    VI, 

1 22 1. 
R"  ^ks,  when  assumed  by  employe,  V,  169- 

179. 

Services  of  directors.  IV.  59. 

Sessions,  constitutionality  of  laws  passed 
at.  VII,  257- 

Territoriality  of  stock-laws,  I.  95. 

Territorial  statutes  as  to  liability  for  neg- 
ligence of  co-servants.  V,  708. 

Territorial  statutes  giving  action  for  caus- 
ing death.  Ill,  784. 

Trains,  duty  of  company  as  to  manage- 
ment of,  I,  184. 

Trains,  right  of  lessee  road  to  compensa- 
tion for  running.  VI.  231. 

Wages,  suits  for.  V.  13. 

Work  ordered  by  engineer,  right  of  con- 
tractor to  recover  for.  III.  157. 

Work,  right  to  pay  for.  Ill,  132. 

Work,  under  Canadian  construction  con- 
tracts, V,  1050. 

EXTR.\ORDINARV. 
Floods,  non-liability  in  cases  of.  V.  977. 
Risks,  assumption  of  by  employe,  V,  169. 
Risks,   negligence  in  subjecting  employe 
to.  V.  264. 

EXTRAORDINARY  CARE. 
Duty  of  carrier  to  exercise,  as  to  passen- 
gers. II.  355.  358-^60.  362. 
Duty  to  exercise.  VI.   779. 
Failure  to  use.  III.  258. 

EXTRINSIC  EVIDENCE. 

See  Ii;\ii)E\ci;. 

FACILITIES. 
Additional,  application  for,  III,  396. 
Discrimination  as  to  furnishing.  IV,  113- 

115- 
For  interchange  of  traffic.  VI,  ^3. 
For  purchase  of  tickets,  VII,  1048,  1049. 
To  express  companies,  duty  of  company 
to  furnish.  V,  561-564. 
FACTORY. 
Taking  part   of,  under   English  statutes, 
IV,  887.  888. 
FALLEN   LE.WES  OR  TIMBER. 

See    COMDUSTIBLE    M.\TTER. 


FALLING. 

On  track  in  front  of  train.  III,  6,32. 

On  track,  when  contributory  negligence, 
VII,  s-2'> 
FALSE  IMPRISONMENT. 

General  treatment,  V,  605. 

See  also  I,  465:  VII,  1088-1090. 

FALSE   PRETENSES. 
Prosecutions  lor.  III,  367. 

FALSE  REPRESr:NTATIONS. 
By  agents,  liability  of  principal  for,  I,  ^6. 
By  infant  employe,  as  to  his  age,  V,  250. 
On  sale  of  stock,  VII,  291. 

FA^IILY   PORTRAITS. 

Measure  of  damages  for  loss  of,  II,  301. 
FAMILY  TR.\DITIONS. 

As  hearsay  evidence.  V,  462. 
FARE  REGISTERS. 

Patents  for,  VI,  958. 
FARES. 

See  Tickets  .\ni)  Fares. 
FARM   CROSSINGS. 

General  treatment.  V.  613. 

Construction  of  statutes  requiring,  VII, 
269. 

Cost  of.  as  a  element  of  land  damages, 
I\'.  686. 

Duty  of  company  respecting,  I,  186-193. 

Duty  of  lessee  to  maintain  gi,tes  at,  VI, 
230. 

Duty  to  build  cattle-guards  at,  II,  595. 

Duty  to  fence  track  at.  V,  813.' 

Injuries  to  persons  and  teams  at.  III.  462. 

Instructions  relating  to  maintenance  of 
gates  at.  I.  334. 

Right   of   landowner  to   construction   of, 
IV.  441. 
FARMERS. 

As  expert  witnesses,  VIII,  277,  278. 
"  FARM   OUT." 

Means  10  lease,  V^III.  313. 
FATHER. 

See  P.\RE\T  AND  Child. 
FEDERAL  CORPOR.\TIONS. 

Jurisdiction  of  suits  by  and  against,  V, 
633- 

Removal  of  suits  by  or  against,  VII,  21. 

FEDERAL  COURTS. 

General  treatment.  V,  627. 
In  general.  V.  628. 
The  Suj^reme  Court.  V.  638. 

Averment  of  diverse  citizenship  to  give 
jurisdiction  to,  VI.  988. 

Conclusiveness  of  judgments  of  state 
courts  in,  VI,  95. 

Conllict  between  receivers  of  and  those  of 
state  courts.  VI.   1180. 

Conflict  between  state  courts  and,  '.i  in- 
junction suits.  V.  1161. 

Decisions  of.  as  to  constitutionality  of 
statutes  regulating  municipal  and  local 
aid.  VI.  536. 

Decis-'ons  of.  as  to  taxation  in  aid  of  rail- 
way. VI.  714. 

Decisions  of.  as  to  taxation  of  land  grants, 
VII.  878. 

Decisions  of,  as  to  the  assessment  and 
levy  of  taxes,  VI.I.  932. 
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FEDERAL  COURTS  — continued. 

Effect  in,  of  previous  proceedings  in  state 
court,  VI,  474. 

Enforcement  of  orders  of  Interstate  Com- 
merce Commission  in,  V'l,  49,  5-',  53. 

Following  decisions  of  state  courts  in,  VI, 
556,  675.  687. 

Judicial  notice  of  state  statutes  by,  V,  439. 

Jurisdiction  of.  in  foreclosure  as  depend- 
ent on  locality,  VI,  473. 

Jurisdiction  of,  to  enforce  railway  aid 
bonds.  VI,  705. 

Jurisdiction  of,  to  enjoin  unlawful  tax, 
VII,  1003. 

Power  of,  to  grant  injunction,  IV,  864. 

Proceedings  in,  after  removal  of  cause, 
VII.  44. 

Proceedings  in,  under  interstate  commerce 
law,  VI.  52,  S3- 

Review  of  town  bonding  proceedings  by 
mandamus  in,  VI,  746. 

Right  of  personal  representatives  to  sue 
in.  III,  776. 

Rule  as  to  imputed  negligence  in,  V,  1086. 

Rule  of.  as  to  limitation  of  liability,   II, 

174- 
Service  of  process  of,  on  foreign  corpor- 
ation, VI,  1087. 

FEDERAL  GRANTS. 
Of  swamp  lands,  VI,  187. 
To  railroads.  VI.  158-180. 
To  states.  VI.  141-158. 

FEDERAL  OFFICERS. 
Removal  of  causes  against,  VII,  24. 

FEDERAL  QUESTION. 
When  involved,  VII,  28,  29. 

FEDERAL  STATUTES. 
As  to  trial  by  jury  on  assessment  of  land 

damages,  IV,  605. 
Discrimination  in  charges  under,  IV,  87. 
Regulating  commerce  by,  VI,  4-58. 

FEE. 

Measure  of  damages  to,  in  elevated  rail- 
way cases.   IV,  ^29-332. 

Merger  of  mortgage  in,  VI,  519. 

Of  street  in  city  does  not  bar  action  by 
abutting  owner,  IV,  296,  298,  300. 

Of  .street,  ownership  of,  Vll.  S95-<303. 

Ownership  of.  by 'company  as  a  defense  to 
action  for  flooding  land.  V.  988. 

What  deeds  pass  less  than.  IV,  14. 

When  acquired  in  condemnation  pro- 
ceedings. IV.  431.  728-734. 

When  passes  by  deed,  iV,  13,  14. 

When  passes  by  deed  of  right  of  way,  IV, 
468. 

When  passes  to  purchaser  at  foreclosure 
sale.  VI,  503- 

FEES. 
For  storage,  VIII.  164. 
Of  ta.\  collectors.  VII.  988. 
Payment  of,  in  foreclosure.  VI,  512. 
Recovery   of,   in   actions  for   taxes,   VII, 
995- 

FELONY. 
Loss  by,  through  company's  servants,  V, 

526. 
See  also  Criminal  Law. 


FELLOW-SERVANTS. 

General  treatment,  V,  644. 
Rule  of  non-liability  for  negligence  of  fel- 

hnc-scrvant,  V,  645. 
Sul^crior-serivnt  or  vice-trinci^al  rule,  V, 

671. 
Serx'ants  m  different  departments;  servants 

of  different  conihanics.  V.  683. 
Incomf>clciicy  of  felhiii'-scrrants,  V.  694. 
Statutory  regulations.  V.  707. 
ll'lio  are  and  who  arc  not  feUo'ii'-servants; 

who  arc  and  who  arc  not  vice-principals, 

V.  720. 
Procedure,  V.  773. 
Allegation  of  incompetency  of,  V,  271.  272. 
Negativing   negligence   of,   in    complaint, 

III.  280;  V,  272. 

Negligence  of,  as  a  defense  to  action  for 

causing  death.  III,  811. 
Obeying  orders  of  co-employe.  V,  178. 
Risks    assumed    from    negligence    of,    V, 

181-184. 
Rule  as  to,  where  road  is  operated  under 

running  powers,  VI,  244. 

FEMALES. 

Arrest  of,  I.  465. 

As  passengers,  degree  of  care  as  to.  II. 
360. 

Duty  of  carrier  to  protect  female  passen- 
gers from  assaults  by  employes.  II.  430. 

Providing  separate  cars  'or.  II.  333.  334. 

FENCE  BUILDER. 

When  engineer  is  not  fellow-servant  of. 
V.  746. 

FENCES. 
General  treatment,  V,  792. 
rcncc  laii'S.  V,  793. 
Duty  to  build  and  maintain.  V,  797- 
Liability  for  failure  to  build  and  maintain, 
V.  829. 
Alleging    company's    failure   to    build.    I, 

256-262. 
Along  embankments,  duty  to  build,  VII, 

397- 
Assumption  of  risk  as  to  patent  defects  in, 

V.  144- 

At  parks  and  public  places,  ordinance  re- 
quiring. VII,  674. 

Burden  of  proof  to  show  duty  to  con- 
struct, \^  264-266. 

Burden  of  proof  to  show  failure  to  build 
or  keep  in  repair.  I,  314. 

Burden  of  proof  to  show  sufficiency  of. 
I.  318. 

Conditions  in  municipal  grants  of  right  of 
way  respecting,  VII.  576. 

Constitutionalitv  of  fence  laws,  I.  88-93; 
VII.  253- 

Construction  of  statutes  requiring.  VII, 
269. 

Contributory  negligence  of  employe, 
struck  by,  V.  211. 

Cost  of,  as  an  element  of  land  damages. 

IV,  693-696. 

Covenant  to  maintain,  when  runs  with  the 

land.  III.  .344.  .346. 
Duty   to   build,   as   affecting   liability   for 

killing  stock.  I,  138-208. 
Duty  to  build  at  crossings,  I,  197. 
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FENCES  —  continued. 

Duty  to  build  at  farm  crossings,  I,  186. 
Duty  to  construct  as  against  children,  II, 

Duty  to  tence  as  a  protection  to  employes, 

V,  60,  61. 
Duty  to  fence  track  as  towards  passengers, 

II,  374. 

Duty  to  guard  excavations  by,  V,  5.38. 
Duty  to  keep  in  repair,  I,  168-175. 
Effect  of  breach   of  agreement  to  build, 

IV.  474. 

Effect  of  notice  of  dcfect.s  in,  or  absence 
of,  V,  156. 

Evidence  of  cost  of,  on  assessment  of  land 
damages,  IV,  65r 

Inconvenience  from  absence  of,  as  an  ele- 
ment of  land  damages,   IV,  692. 

Instructions  relating  to  duty  to  build,  T, 

333- 
Interpretation  of  .statutes  requiring,  I,  139. 
Liability  for  killing  stock,  irrespective  of 

duty  to  build.  I,  97-138. 
Liability  of  lessee  road  for  defects  in.  VT, 

227 
Measure  of  damages  for  failure  to  build, 

III,  705. 

Measure  of  damages  to.  by  fire,  V,  gfii. 
Near  track,  effect  of  notice  lo  employe  of, 

V,  157. 

Necessity  of  building,  to  perfect  title  by 

adverse  possession.  1,  3(). 
Presumption   of  performance   of   duty  to 

build,  I,  .303. 
Prosecution   for   destruction   of.    III.   36.3. 
Prosecution  for  failure  to  erect,  III,  363. 
Rails,  when  fixtures,  V.  970. 
Removal  of,  by  landowner,  I,  174. 
Rule  when  destroyed  by  third  person,  I, 

175- 
Sufficiency  of.  I,  149-151. 
Sufficiency   of   allegation   that   track    was 

not  sufliciently  fenced,   VIII,   ^2^ 
Sufiiciency  of  evidence  to   show   duty  to 

build,  I,  296. 
Temporary  defects  in,  liability  for,  I,  173. 
What  is  a  "  good  and  lawful  fence,"  VIII, 

313. 
When  must  be  built,  I.  141. 
Whether  possible  to  build  a  question  of 

fact,  I,  329. 

FERRIES. 
General  treatment.  V,  835. 
Damages  for  diversion  of  traffic  from,  IV, 

917.. 
Impairment  of  franchise  of.  as  an  element 

of  land  damages,  IV,  6qi. 
Jurisdiction  over  ferry  boats,  I,  32. 
Right  to  maintain,  IV,   163. 

FERTILIZERS. 
Ordinances    forbidding    storing   of,    VII, 
673- 

FIDUCI.^RV  RELATION. 
Of  directors  to  company.  IV,  66-74. 
Of  officers  to  corporation.  VI,  905. 
Of  station  agent  to  company,  VII,  185. 

FIELDS. 
Duty  to  place  cattle-guards  at  entrance  to, 
II.  595. 


VI, 


487. 
166. 

IV, 


FILING. 

Of  articles  of  association,  maps,  plats, 
etc.,  VI.  1 121,  1122. 

Of  award  for  land  damages,  interest  from 
time  of,  IV,  584,  726. 

Of  bond  on  appeal  in  condemnation  pro- 
ceedings, IV,  807. 

Of  bond  to  secure  land  damages,  IV,  554- 
556. 

Of  charters,  II,  676. 

Of  consent  of  city  to  use  of  street,  VI  f. 
390. 

Of  exceptions  in  condemnation  proceed- 
ings, IV,  801. 

Of  freight  and  passenger   schedules, 
45-48. 

Of  garnishee's  answer,  I,  507. 

Of  interrogatories  in  foreclosure,  VI, 

Of  map  of  land  grant,  effect  of,  VI. 
169,  171.  174. 

Of  maps,  plans,  profiles  and  surveys 

Of  mortgages.  VI.  435. 

Of  mortgages  of  rolling  stock,  VI,  428. 

Of  i)etition.  estimating  land  damages  from 

time  of.  IV,  583. 
Of  iK'tition  in  conilemnation  proceeding.*. 

IV,  513- 
Of   plans    and    book    of   reference    under 

Canadian   statutes.   IV.  929. 
Of  proceedings  for  consolidation,  III,  8j. 
Of  report  of  referee.  \'II.  4. 
Of  statement  of  claim   for  laborer's  lien. 

VI,  297. 
Of  subscription  papers  with  secretary  of 

state.  VII.  7^2- 
Of  written  location,  maps,  plans,  etc.,  \'I, 

35(^358. 

FILLING. 

Blanks  in  corporate  bonds,  I,  662. 
Duty  to  repair  does  not  include.  VII,  407. 
Vacancies  among  mortgage  trustees,  VI. 
461. 

FINAL  CARRIER. 

Duty  of  intermediate  carrier  to  deliver  to, 

II,  240. 
Duty  of,  to  receive  from  connecting  lines. 

II.  250. 
Liability  of.  V,  597. 
Liability  of.  for'  baggage.   I.  S30_332. 
Lien  of.  for  charges.  II.  151. 
Right  of.  to  demand  charges.  II.  647.  648. 
Rights,   duties  and  liabilities  of.   II.   242- 

252.  516.  517. 
See  also  Connecting  Lines. 

FINALITY. 

Of  award  of  arbitrators  in  Canadian  ex- 
propriation  proceedings,    IV,  944. 

Of  decision  of  lower  court  by  statute,  IV. 
778. 

Of  judgments  and  orders.   I.  376_.38o. 

Of  judgments  in  condemnation  proceed- 
ings. IV.  757.  776.  777- 

Of  surveys  of  public  lands,  VI,  11 17. 

FINAL  JUDGMENT. 
See  Jrnr.MENT;  Decree. 

FINDINGS. 

As  to  contributory  nedigence.  Ill,  559. 
By  court  generally.  VIII,  94- 
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FINDINGS  — fr);i/i»i(f(/. 

By  court  or  referee  in  suits  against  ele- 
vated railway  company,   IV,   .?4f>-J40- 
Hy  court,  review  of,  on  appeal,  I,  4.?.?. 
I'>roneous,  when  (ground  for  reversal,  IV, 

In  action  for  injuries  to  diildven.   II,  8J5. 
In   action   for  killing  stock,   intcpretatioii 

of,  I.  ^^o,  331. 
In  actions  f)n  construction  contracts,  III, 

177. 
Of  fact,  objection  to,  how  to  be  taken,  I, 

419. 

Of  Interstate  Commerce  Commission,  ef- 
fect and  force  of,  VI,  49,  50. 

Of  referee,  review  of,  IV,  .353. 

On  trial  of  ejectment  suits,  IV,  255. 

See  also  Spkcial  Findings. 

FIXES. 

For  contempt.  III,  184. 
For  failure   to  construct  highway   cross- 
ings, III,  426. 

FIRF.ARMS. 
When  may  be  carried  as  baggage,  I,  535. 

FIRE  INSURANCE. 
General  trealiiieiit.  V,  844. 
/)(  general.  V,  844. 
Subrogation,  V,  847. 
Actions,  V.  850. 
Cost  of.  as  an  element  in  land  damages, 

IV,  649,  699. 

Mitigation  of  damages  by  reason  of,  V, 
967. 
FIRE  LIMITS. 

Ordinances  forbidding  wooden  structures 
within.  VII,  673. 
FIREMEN. 

As  experts.  VIII.  293. 

As  fellow  servants  of  engineer,  V,  74.3.  744- 

As  fellow-servants  of  station  agent,  V,  765. 

As  fellow-servants  with  brakenien,  V,  759. 

As  fellow-servants  with  conductor,  V,  7^7. 

As  fellow-servants  with  master  mechanic, 

V,  7(^2. 

As  fellow-servants  with  other  employes, 
V,  760,  761. 

Contributory  negligence  of  deceased,  in 
action  for  causing  death.  III,  840. 

Engineers  as  vice-principals  of,  V.  744. 

Train  despatcher  not  fellow-servant  of,  V, 
769. 

When  boiler  manufacturer  is  not  fellow- 
servant  of,  V.  758. 

When  not  felIow-ser\  ant  of  one  who  erects 
mail  catchr  s.  V.  762. 

When  may  je  sued  for  killing  stock,  I, 
246. 

FIRES. 
General  treatment.  V.  851. 

Statutes  constnted,  V.  852. 

Conifiany's  negligence.  V.  857. 

Contributory  negligence.  V,  883. 

Remedies;  procedure.  V.  893. 
Accidental,  liability  for.  V.  862. 
Action  for  destruction  of  wife's  property 

by.  V.  1069. 
Action  for  spread  of.  when  barred  by  lapse 

of  time.  VI.  32.3. 
Constitutionality  of  statutes  imposing  lia- 
bility for  injuries  caused  by,  VII,  254. 


FIRES  —  coitt  in  ucd. 
Costs  in  actions  for  causing,  III,  328. 
Evidence  of  danger  from,  on  assessment 

of  land  dam.iges,  IV.  <^9. 
Increased  danger  from,  as  an  elcnieiit  (jf 

land  damages.  I\',  6()--6go.  917.  o^f). 
Liability  for  loss  of  ^joods  by.  \'II1,  165. 
Liability  of  lesso'-  road  for.  VI.  221. 
Liabilitv    of    warehousemen    for    loss    bv, 

V,  5«5. 
Limitation  of  liability  against  loss  by,  I, 

631,  f)3S;  II.  2rx). 
Limitation   of   liability   for  destruction  of 

goods  by,  VI,  3.39. 
Loss  of  goods  l)y.  liability  of  carrier  for, 

II.  72- 
Presumptioi?  arising  from  setting  out,  V, 

446- 
Priority  of  mortgage  over  claims  for  loss 

of  goods  by.  Vl.  454. 
Set    by    independent    contractor,    liability 

for.  V.  1 1 14. 
Statement  of  cau^e  of  action  in  actions  for 

injuries  to  property  by.  VI,  997. 
What  is  a  fire  "  accidentally  begun,"  VIII, 

300. 

'•  FIRST-CLASS  FUNERAL." 
Meaning  of,  VIII,  313. 

FIRST-CLASS  TICKETS. 
Rights  of  holders  of,  VII,  1058. 

FISHERY. 
Rights  of.  in  navigable  waters,  VIII,  170. 

FIXTURES. 

General  treatment,  V,  968. 

Right  of  lessee  to  remove,  VI,  230, 
FLAGMEN. 

As  fellow-servants  of  engineer.  V.  744. 

As  fellow-servants  of  switchman,  V.  767. 

As   fellow-servants  with   other  employes, 
V.  744.  761.  766. 

At   street   crossings,    necessity   and   sui^i- 
ciency  of.  III,  4.28. 

Contributory  negligence  at  crossing  where 
flagman  is  stationed,  III,  548. 

Contributory   negligence   of  deceased,   in 
action  for  causing  death.  III,  840. 

Driving  street  car  against,  VII,  532. 

Duty  to  look  and  list<Mi  as  afifected  by  fail- 
ure to  provide.  III.  589 

Duty  to  look  and  listen  at  stations  where 
stationed.  III.  597. 

Duty  to  station,  at  crossing.  VII.  1133. 

Evidence    as    to.    in    actions    for    causing 
death.  Ill,  847. 

Liability   for   failure  to    station   at   cross- 
ings.  III.  481-491. 

Requirement  of.  in  cities,  VII,  684. 

FLAGS. 
Rule  of  company  respecting  danger  flags, 

V.  245. 
FLAG  STATIONS. 
Delivery  of  goods  at.  II.  iii,  144. 
Duty  to  designate.  VI I,  201. 
Duty  to  proxide  safe  means  of  egress  from 

train  at,  IT.  401. 
Expulsion  of  passengers  at.  IV.  205. 
Injuries  to  passengers  at,  II,  422. 
Right  of  conductor  to  refuse  to  stop  at, 

II,  408. 
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FLATS. 

Cost  of  filling  in,  as,  an  element  of  land 
(iamages,    I\',  C87, 

Title  to,  VII,  84. 
••  FLOAT." 

How  long  land  grant  remains  a,  VI.  168. 

I'l.OOlMNG  LANDS. 
Liciirrnl  trcatiiicnt.  V,  972. 

Duties  mid  liabilities  of  the  coin/'aiiy,   V, 
072. 

Remedies,  \'.  0S5. 
Action  for  damages  for,  IV,  S.i.V 
Actions  for,  when  barred  by  lapse  of  time, 

VI,  .MX  ,S2.i. 
As  an  element  of  land  damages.  I\',  C>go. 
By  means  of  bridges,  I,  7o,v 
By  means  of  embankments,  IV,  .^7$. 
Competency     of     evidence     of     damages 

caused  by,   V,  410. 
Duty  to  prevent,  III,  fi.SO- 
Evidence  imder  the  pleadings  in  actions 

for,  VI,   102.S. 
Liability  for.  III,  663,  664;  VIII.  174. 
Liability  lor  flooding  mines.  VI.  402. 
Liability  of  lessor  road  for.  VI,  221. 
Reservation  in  deed  of  right  to  flow  land, 

IV,  22. 

When  deemed  a  taking  of  lands.  IV.  430. 
When  limitation  begins  to  run  in  actions 

for,  VI.  313. 
Sec  also  Floods;  Floodwav.s. 

FLOODS. 

Caused  by  bridges,  I,  694. 

Company  must  provide  for  ordinary,  III, 

660. 
Delays  caused  by.  II,  66,  347. 
Duty   of  company   to   employe   to   guard 

against,  V.  47. 
Embankment   giving   way   by   reason   of, 

IV.  379. 

Liahilitv  of  company  in  cases  of  freshet, 

V,  977.  978. 

Providing  against,   II,  372:   III,  660,  6O1. 

See  also   Floodixc;  Lands;   Floodwavs, 
FLOODWAYS. 

Obstructing  flow  of  water  by.  V.  975. 

See  also  Floodinc,  Lands;  Floods. 
FLOORS. 

At  stations,  leaving  holes  in,  VII,  217. 

FLORIDA. 

Aid  to  railways  by  the  state,  VII,   166, 
Assessment  and  levy  of  railroad  taxes  in, 

VII,  9.38. 

Construction  of  statute  of.  relative  to  lia- 
bility for  injuries  caused  by  negligence 
of  fellow-servants,  V,  710. 

Construction  of  stock  laws  of.  I.  95- 

Exemption  from  taxation  under  Improve- 
ment Act  of,  VII,  899. 

Federal  grants  to,  VI.  144. 

Grants  of  swamp  lands  in,  VI,   189. 

Homesteads  in  public  lands  in,  VI,   1108. 

Injuries  to  animals  running  at  large  in,  I, 
218. 

Occupation  of  streets  by  steam  roads 
under  legislative  trraris  of.  VII,  557. 

Posting  schedule  of  passenger  rates  in, 
VII.  T078. 

Review  of  town  bonding  proceedings  by 
mandamus  in,  VI,  748. 


I-LORin.\— (v;//';;»r(/. 

Ta.xation  in  aid  of  railwavs  in,  VI,  716. 
FLOCK. 

See  Grain  and  Gkain  ruoDLexs. 
FLVIXCi  SWITCH. 

(ieiienil  treatiiieiit.  V.   mod. 

Assuini)tion  of  risk  in  making.  \'.   13^. 

Contributory    negligence    in    making".    \'. 

220. 

See  ;iiso  Kit  ki.sc  Caus. 
F(  )G. 

Effect  of,  on  duty  to  look  and  li:■t^■n.  III, 
6.'o. 

F()G  SIGNALS. 

See  TourimoKs. 
FOOD  AND  WATER. 

Duty  to  provide  cattle  with,  during  tran- 
sit, I.  7-<o-7x^.  757- 

Food  products. 

Rates  on,  \'I.  15. 
FOOTBOARD. 

Of    engine,    contributory    negligence     in 
riding  oti.  V.  214. 

On  side  (jI  open  car.  riding  on,  VII,  501, 
FOOTWAY. 

Right  to  lay  out  across  track,  III,  439. 

FORCE. 


ejecting    passenger, 
passenger 


IV, 


Using    excessive,    in 

ly.  197.  216.  23.^. 
L'sing    excessive,    in    ejectin.g 

from  street  car.  \'1I.  .^3.i. 
What  may  be  employed   in   ejecting  pas 

senger.  IV.  194-197. 

FORCIBLE  ENTRY  AND  DETAINER 

Ueiienil  treatment.  \',  loio. 
FORECLOSURF.. 

Lease,  how  afl'ected  by,  \'L  2y;. 

Of  deeds  of  trust.  IV.  30-32. 

Of  mechanic's  lien.   IV,  291-295. 

Of   mortgages   on    land   condemned, 
4.^8. 

Oi  railway  mortgages.  \\.  47o-.!;i8. 

Provisions  for.  in  deed  of  trust.  I\'^.  28. 

Removal    of    suits    for,    to    federal    court, 
\'II,  24. 

Setting  aside,  at  instance  of  creditors  after 
reorganization,   \'II,  56. 

Staying  jiroceedin.gs  in.  \',   1155. 

When  barred  by  lapse  of  time,  VI,  322. 

When  lessee  should  be  a  party  to,  VI,  236, 
FOREIGN  CARS. 

Duty  to  employes  as  to  safety  of,  V,  9J1, 
III. 

FOREIGN  CORPOR.\TIONS. 
General  trealmeiit.  V,  loii. 
General  f'riiieifles.  V.   10 12. 


.Ictions  by  and  against.  V,  IQ17. 


1165. 


V, 


Appointment  of  receivers  for,  IV 
Escheat  of  lands  of.  V.  358,  359. 
Jurisdiction   of   suits  by  and   against, 

Leases  to  or  from,  VI,  213. 

Liability  of.  as  garnishees,  I,  492. 

License  taxes  on.  validity  of.  VI.  64-66. 

Power  of.  to  exercise  right  of  eminent 
domain.  IV.  407.  » 

Prima  farie  evidence  of  capacity  of,  to  con- 
tract. II,  286. 
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Ff )  R  i:  I G  N  CO  R  Pf )  R  AT  I O  N  S  —  am . 
Riinoval  of  suits  by  or  UKainst.  VII,  22, 

RiK'lt  of.  to  issue  bonds,  I.  658. 

Ritiht  of,  to  pk-ad  statute  of  limitations, 

VI,  .?-•(). 
SltvIcc  of  proct'ss  on,  VI,  1086-1081). 
Stork  in,  wlu'ii  subject  to  taxation,  VII, 

H74. 
Taxation  of,  generally.  VII,  857. 
Taxation    of    interstate    business    of,    VI, 

Taxation  of,  on  basis  of  number  of  cars 

in  si.-ife,  VI,  50. 
When  limitation  benins  to  run  in  actions 

a^?ainst,  VI,  ,V4. 

FOKKIGN  EXECUTOR  OR  ADMINIS- 
TRATOR. 

Powers  of,  V,  5.!;_'. 

Right  of,  to  sue  for  causing  death,  III, 

FORKIGN  JUDGMENTS. 
Conclusiveness  of,  V'l,  95. 

FOREKJN    RECiaVERS. 
Right  of,  to  sue,  \'I.  1208. 

FOREIGN  STATE. 

Jurisdiction   of   action   for   causing  death 
in,  ill.  7Si-7(j<5. 

FOREMAN. 

.■\s    fellow-servant    with    other    employes, 

V,  74f>-75,V  ,.  .        ,.     ,      . 

Contributory    negligence    in    disobeying 

orders  of,"  V.   JJc' 
Evidence  of  statement  of.   in   actions   for 

injuries  to  employes,  V.  280. 
When  one  is  fellow-servant  of  the  other, 

V,   74Q- 

FORFEITURE. 
Ill  k:<'"<'|'*>I. 

liy  passenger,  for  failure  to  pay  fare  or 

produce  ticket.  VII,  1088. 
For  failure  to  lay  or  extend  tracks  as 

re(iuired  by  charter,  VII,  395. 
For    non-completion    of    street    railway 

within  time  limited,  VII,  39.3. 
For  non-payment  of  subscription,  VII, 

797-800. 
For  overcharge  in  passenger  fare,  VII, 

•083. 
In    criminal    prosecutions    for    causing 

death.  III,  958- 

Of  compensation  by  receiver,  for  fraud 
or  misconduct.  VI.   1222. 

Of  deposit  with  company,  on  discharge 
of  employe.  V,  8. 

Of  donation,  VI.  65'- 

Of  location,  after  approval  of  commis- 
sioners, Vl,  356. 

Of  stock,  for  non-payment  of  assess- 
ments is  a   cumulative   remedy   onlv, 

VII,  756. 

Of  stock  to  company,  effect  of  on  lia- 
bility of  stockholders  to  creditors, 
VII,    321. 

Of  wages,  V,   14. 

Provisions  for,  in  municipal  grant  of 
right  of  way  in  street,  VII.  .';77- 

Waiver  of,  by  public  agents,  I,  86, 


FORFEITURE  -  continued. 
Of  cliarifi-,  h'Hiii'liiHt',  Of  Kfiiiil. 

Of  charter,  as  a  defense   to  action   on 
subscription,  VII.  7H8. 

Of  charter,  grounds  for,  IV,   129-133. 

Of  charter,  when  lease  of  road  will  not 
prevent,  VI,  2o\. 

Of  cori)orate  franchise,  V,  1028. 

Of   <-xclusive   grant    to   use    streets    for 
r.iiiways,   VII,    7,y>, 

Of  franchise,  II,  7if>-7ir). 

Of  f'.anchise  of  br.;inch  roads,  I,  687. 

Of  franchise  to  keep  toll  bridge,  I,  jZi- 

Of  griints  for  non-completion  of  road, 
VI,  141. 

Of  grant  t<i  street  railway,  VII,  ,i88. 

Of  lanils   granted   only  .-ivailable  at   in- 
stance  of  government,   VI,    163. 

Of  land  grants,  for  breach  of  condition, 
VI,  170,  173. 
or  ('(iiilriHl. 

R)    sub-contractors.   III,    159. 

For  brc'ich  of  condition  in  (leed,  waiver 
of,  IV,   19. 

For  railway  construction.   III,   135,   iTft. 

Interpert.ation  of  mortgage  as  regar<ls, 
VI,  441- 

Of   construction,    for   non-performance, 
V,  lo.si. 

Of  lease,  rights  of  parties  after,  VI,  216. 

Of   sub-contracts,   enforcement   of   pro- 
visions  for.    III,    160. 

FORGERY. 

Liability  of  collector  in  cases  of.  V,  569, 
Of  transfer  of  stock.  VII,  304,  305. 
Prosecutions  for,  III,  368. 

FORMA  PAUPERI.S. 
Suits  in,  for  injuries  to  children,  II,  809. 
Suits  in,  generally,  VI,  961. 

FORMER  ADJUDICATION. 

Judicial  notice  of,  VII,  4.^7. 

FORMER  RECOVERY. 
As  a  defense  to  action  for  causing  death, 
111,810. 

FORMS  OF  ACTION. 
Election  between,  I,  28. 

"FORTHWITH." 
Meaning  of,  VIII,  313. 

FORWARDERS. 

Distinguished  from  carriers,   II,  26,  27. 
Express  companies  are  not,  V,  570. 
When  carriers  liable  as,  only,  II,  26. 
Who  are,  II,  25. 

"  FOUND." 
Meaning  of,  as  used  in  statuie  authorizing 
service  on  officers  "  found  "  in  the  state, 

VIII,  313. 
FOUNDER. 
In  blast  furnace,  when  engineer  is  fellow- 
servant  of,  V,  744. 

FRANCHISES. 
General  treatment.  V,   1023. 
Abandonment  and  forfeiture  of,  II,  710- 

716. 
Alienation  of,  when  ultra  vires.  VIII,  127. 
Amendment  of  charter  by  conferring  new, 

II.  685. 
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FRA  NCFIISF.S  —  fo>i/i/ii«frf. 
Assi  ■isiiieiit    of,    for    local    improvement, 

VII,  450. 
Assinnahiliiy  of,  I.  47H. 
i'^tfeil  (if  transfer  of,  .iiter  subscription  but 

i)efiire  issue  of  Ixmds,  VI,  fiHo. 
l'"orlriture  for  misuser  of.   IV,   i.^i. 
For    i)riv;ite    railroad,    power    of    city    to 

nr;iiit.  \'I,   lojf). 
Granted  by  city  to  cable  railways,   I,  727, 
Granted   by    Congress,   st.ite   tax   on,    \\. 

••'I- 
Iiiipairnient    of,    as    an    element    of    lan<l 

daiiiaj?es,  IV,  (x)\. 
Injunction   to  restrain   exercise  '  1     VIII, 

.I.?-'. 
License   tax    for    privilege   of   exercising, 

VI,  64. 
Of  branch  road,  forfeituce  of,  I,  687. 
Uf  company  aided,   effect  of  as.signnient 

of.  VI,  ()j6. 
Of  street  r;iilway,  power  (jf  legislature  to 

grant,  VII,  ,^54. 
Of  street  railway,  taxation  of,  VII,  444. 
Power  of  city  to  alter,  amend,  or  repeal, 

VII,  3r).r 
Power    of    corporation    to    alienate,    III, 

321, 

Power  of  legislature  to  alter,  amend,  or 
repeal,  VII,  364. 

Power  to  mortgage,  VI,  408-411. 

Purchaser  of,  takes  cum  oiicrc,  VI,  50.3. 

Right  to  take,  in  condemnation  proceed- 
ings, IV,  417-428. 

Sale  or  transfer  of,  forfeiture  for,  IV,  132. 

Statute  impairing  obligation  of,  VII,  247. 

Statutes  providing  remedy  for  violation 
of,  I,  689. 

Surrender  of,  forfeiture  for,  IV,  13.?. 

To  build  bridge,  interference  with,  I,  722, 

To  erect  toll-bridge,  I,  721-72;^. 

To  run  ferries,  V,  836,  837. 

Transfer  of,  no  shield  from  liability.  III, 

32.?. 
Validity  of  mortgage  of,  VI,  411,  412. 
What  are,  VIII,  313- 
V\  hat  will  pass  on  sale  in  foreclosure,  VI, 

500. 
When  exempt  from  taxes.  VII,  905. 
When  subject  to  execution,   V.  543. 
When  subject  to  taxation,  VII,  870,  905. 

FRAUD. 

.\cticins  for,  when  barred  by  lapse  of  time, 

VI,  317. 

.■\s  a  defense  in  actions  on  subscriptions 

to  stock,  VII,  782-786. 
Carrier  cannot  limit  liability  for,  II,   174. 
Collateral    impeachment   of    judgment    in 

cases  of.  VI,  100. 
Delivery   produced   by,   does   not  destroy 

lien  for  charges,  II,  154. 
Effect  of.  on  assignment  for  creditors,  I, 

483. 
Effect  of.  on  validity  of  deeds.  IV,  24. 
ffect  of,  (m  validity  of  release.  VTT.  0. 
Exception  of,  under  statute  of  limitations, 

VI,  329. 
Forfeiture    of   compensation    by    receiver       FREEZING. 

for.  VT,   122.'.  Liability  for  loss  of  fruit  by,  II,  216 

Iirii)cacliment  of  accord  for,  I,  19,  Limiting  liability  for  loss  by    I,  639, 

S  D.  K.  I).— 60 


FRAUD  — frt;//mi(f(/. 
Impeachment  of  award  for,  I,  463. 
Impeachment  of  release  for,  VI 1,    10,    12, 

'3- 

In  condemnation  proceedings  as  gnnmd 
for  injunction,   I\',  857. 

In  creditor's  claim  as  a  defense  to  stock- 
hold,  r,  VII,  ,\27. 

Inducing  conductor  to  violate  rule  and 
carry  free,   II,  312. 

In  eleclioiis,  effect  of,  VI.  ^Kii. 

In  inducin^r  sale,  seller's  ;ii-tiun  for,  VII, 
104. 

In  receivers'  certificates,  reinedv  for,  VI, 
\2rr.. 

Tn  .elease,  burden  of  proof  to  show,  VIT, 

13- 
In    tax    assessment,    injunction    for,    VII, 

1005. 
I.iabiiitv  of  state  in  case  of.  VII,  ifir. 
Meaning  of  "legal  fraud,"  VIII.  31.S. 
Of  agent,  liability  of  principal  for.   I,  70, 

7i. 
Of  diriclors,  action  by  stockholders  to  re- 
strain, VII,  .U7. 
Of   directors   in   rel  ition   to   construction 

contract,    I  V'',    71. 
Of   officers    no   defense    against   innocent 

purchaser  of  bonds,  Vf.  f")2. 
Of  passenger,  when  a  defense  to  action  for 

personal  injury,   II,  S.^.^. 
Of  shipiuT  in  concealing  kind  or  value  of 

goofls,  II,  88-90. 
Of  station  agents,  liability  of  company  for, 

VII,  189. 
On    part  of  engineer  or  company,   relief 

against.  III,  ist. 
On  part  of  shipper,  when  excuses  carrier, 

II,  84. 
Parol   evidence  to  vary   bill  of  lading  in 

cases  of,  I,  fiif). 
Procuring  signatures  to  petition  in  aid  of 

railw.'iy  by,  VI,  5'/). 
Remedy    of    railway   contractor    for.    III, 

142. 
Rescission  of  bonds  on  ground  of,  I,  fi/Q. 
Rights   of   holder   of   lickct    procured    by, 

VII.   1043. 
Setting  aside  foreclosure  sale  for.  VI,  513. 
When  limitation  begins  to  run  in  actions 

for,  VI,  312. 

FRAUDS,  STATUTE  OF. 
See  St.xtute  oi"  I'uatd.s. 


FRAUDULENT  CONVEYANCES. 
General  trcatiiiciit,  V,   1030. 
Of  property,  as  ground  for  receiver,  VI, 
1169. 

FRAUDULENT  REPRESENTATION. 
As  a  defense  in  actions  on  subscrijitions 

to  stock,  VII.  782-786. 
Competency  of  evidence  to  prove,  V,  393- 

Sec    also    MlSRRI'RlCSF.NTATION. 

FREEHOLDERS. 
Jurors  to  assess  land  damages  tnust  be, 
IV.  613. 
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FREIGHT. 
Carriage  of  baggage  as,  I,  526. 
Carriage  of,  on  land-grant  roads,  VI,  129. 
Classification  of,  VI,  16.  25-30. 
Continuous  carriage  of,  under  Interstate 

Commerce  .\ct,  '/I,  48,  49. 
Conversion  of.  by  carrier,  II,  75-76. 
In  parcels  or  in  bulk,  overcharges  for,  II, 

625-627. 
On  platform,  stumbling  over,  VII,  212. 
Penalties  for  overcharges  in,  VI,  967. 
Power   of   agents   to   make    contract    for 

through  carriage  of,  II,  209. 

FREIGHT  AGENTS. 
As  exiierts,  VIII,  29,3. 
Power  of,  to  make  contracts  for  through 
carriage,  II,  209. 

FREIGHT  CARS  OR  TRAINS. 

Authority  of  conductor  to  allow  persons 
to  ride  on,  III,  50. 

Carriage  of  passengers  on,  II,  309,  340, 
422-427. 

Contributory  negligence  in  ridmg  in.  III, 
819. 

Ejection  of  passenger  ridinj,  on,  IV,   164. 

Prohibition  of  travel  on.  II.  335. 

Riding  on,  against  rules,  and  without  pay- 
ing fare.  III.   19. 

Rights  of  persons  riding  on.  II,  321. 

Rule  re(|uiring  passenger  on.  to  purchase 
ticket.  VII.  1047. 

Stipulation  in  mileage  ticket  against  rid- 
ing on,  VII.  1073. 

Taking  passage  on,  when  contributory 
negligence.   II.  446,  447. 

Who  deemed  trespassers  on,  VII,  1123. 

FREIGHT  HOUSES. 
When  exempt  from  taxes,  VII,  910. 

FRESHETS. 
See  Floods  .a\d  Freshets. 

FRIENDS. 
Of   passengers,   duty   of  company   as   to, 

Vll.  214. 
Of  passengers,  rights  of,   II,  337-339- 

FRIGHT. 
Pleasure  of  damages  for,  consequences  of, 

III,  716. 

When  considere'  in  estimating  damages, 
II.  571. 
FRIGHTENED  TEAMS. 

General  treatment,  V,   1032. 

At  crossing.  Ill,  467.  408. 

At  or  near  bridges.  I.  707. 

Competency  of  evidence  in  cases  of,  V, 
412. 

Duty  to  look  and  listen  where  team  be- 
comes frightened.   III,  600. 

Fire  falling  from  elevated  structure  on 
horses.  IV,  367. 

Frightening  teams  and  stock  by  passing 
trains  as  an  element  of  land  damages. 

IV.  691. 

Frightening  teams  by  failure  to  give  or 
by  giving  signal.s,  til.  SI5-5I7- 

Fright  of  horses  caused  by  cable  cars,  I, 
732. 

Liability  for  acts  of  independent  con- 
tractur.  V,  1114. 


FRIGHTENED  TEAMS  —  continued. 
Liability  of  street  car  companies  in  cases 

of,  VII,  522,  523. 
Liability  of  trolley  line  in  cases  of,  IV, 
267. 

FRIVOLOUS  PLEADINGS. 
Striking  out,  VI,  1054. 

FROGS. 
Duty  of  company  to  block,  V,  54-56. 
EiTect  of  notice  of  unblocked  condition  of, 

V,  156. 
Evidence  of  iurnishing  unblocked,  V.  277. 
Negligence  in  failing  to  block,  a  question 

for  jury,  V.  315- 
Patents  for,.  Vl,  960. 

FRONT  PLATFORM. 
See  Platfor.m. 

FRUIT. 
See  Perisiiaiile  Freights. 

FRUIT  TREES. 

For  delivery  to  purchaser,  special  damages 
for  loss  of,  II.  303. 

Injuries  to.  as  an  element  of  land  damages, 
IV.  699- 

Measure  of  damages  for  injury  'o,  or  de- 
struction of.  III,  709;  V,  962. 

FUEL. 

Used  in  manufacturing,  damages  for  loss 
of.  II.  303. 

Using  dangerous,  V,  868. 
FUNDING. 

Of  coupons,  I,  669. 

FUNERAL  EXPENSES. 

When   recoverable   in   action   for  causing 
death.  Ill,  943. 
FURNACES. 

Statute   prohibiting   heating   cars   by,    II, 
378. 
FURTHER  INSTRUCTION. 

As  to  contributory  negligence.  III,  312. 

In  actions  for  damages  caufed  by  fire.  V. 
949-. 

In  actions  for  injury  to  employes.  \  .  301. 

On  assessment  of  land  damages,  IV,  638. 

On  trial,  generally.  VIII,  84,  85. 

Prayers  for,  II,  561. 

See  also  Instructions. 
FUTURE  DAMAGES. 

Consideration  of,  in  assessing  fee  dam- 
ages, IV,  ,331. 

Elements  to  be  considered  in  computa- 
tion of,  IV,  329,  331. 

Generally.  Ill,  695-702. 

In  actions  against  carriers  of  passengers, 
II.  .S68. 

In  actions  for  nuisances,  VI.  901. 

Under  English  Compulsory  Purchase 
.\cts.  IV.  919. 

See  also  Da.mages;  Prospective  Dam- 
ages. 

FUTURES. 

Illegality  of  contracts  for,  III,  211. 
GAMBLING. 

On  train,  prosecutions  for,  III,  368. 
GAME. 

Unlawful  transportation  of,  V,  561. 
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for  false   iniprison- 
for   negligence   of, 


GANG  BOSS. 
When  fellow-servant  of  men  under  him, 

V,  761. 

GARNISHEE. 

Effect  of  payment  of  wages  by,  to  creditor, 

I,  501. 
Fixing  liability  of,  I.  506-509. 
Service  of  attachment  on.  I,  503. 
Who  may  be  sued  as,  in  attachment,   I, 

491-494. 

GARNISHMENT. 
See  Attachment,  etc. 

GAS  COMPANIES. 

Condemnation  of  lands  of,   IV,  428. 

GATEKEEPER. 

Liability  of  company 

ment  by,  V,  ()09. 
Liability   of   company 

"^-  478.  .     .  ,    ,    „,, 

Power  of,  to  vary  terms  ot   ticket,   Vll, 

1050. 

GATES.  ,    .,  ,    T 

.Agreements  of  agents  to  build.   1.  55. 
At  crossings,  maintenance  and  tending  of, 

III>    435-  .      ,  .        .  ,      ,rTT 

At  crossings,  right  ot  city  to  erect,   Vil, 

671-  .     , 

.\t  farm  crossings,  \  .  ("24. 
At  farm  crossings,  instructions  relating  to 
maintenance  of.  I.  3,^4. 

At  street  crossings  over  railways.  III.  441. 

At  street  crossings,  suflkiency  of.  Til,  4_'8. 

Burden  of  proof  to  show  defects  in,  I,  313. 

Compensation    to   company   for   expenses 
of  erecting.  Ill,  443. 

Damages  to  abutting  owners  for  erection 
of.  III.  458. 

Duty  of  company  to  erect  and  maintain, 
I.  187. 

Dutv  of  lessee  to  maintain.  VI.  230. 

Duty  to  look  and  listen  as  affected  by  fail- 
ure to  provide.  Ill,  589, 

Duty  to  look  i-.nd  listen   at  places  where 
maintained.  III.  549.  598. 

Duty  to   maintain   at   grade  crossings,   I, 
197. 

Effect  of  absence  of,  or  confusing  direc- 
tions of  gateman.  Ill,  829. 

Injuries  to   passengers   by   negligence  in 
closing.  IV.  3^1. 

Liability  at  crossinijs  as  dependent  upon 
maii.tenaiice  of.   III,  476-480. 

N'-gligence  in   leaving  open.   I.  326. 

Ordinances  requiring,   at  crossings,  VII, 

675. 
Patents  for,  \  I,  0.56. 
Prohibition  going  through  without  tickets, 

II.  ^^A■ 
Proof  of  faniire  to  maintain.  III,  869. 
RekM-mcy  of  evidence  to  show  defects  in, 

I,  -'7Q. 
Suffuiency  of,  V.  824. 
What  is  contributory  negligence  in  places 

where  gates  are  maintained.  III.  549- 

GAUGE. 
Change  of.  III.  60.  114. 
Construction  of  charter  as  to.  VII,  378. 
Ordinance  prescribing,  VII,  440. 


GENERAL  AGENTS. 
Implied  powers  of,  I,  42. 

GENERAL  BALANCE. 

Lien  of  carrier  for,  II,  152,  188. 

GENERAL  BUSINESS  MAN.\GER. 
Powers  of,  VIII,  313. 

GENERAL  DAMAGES. 

When  allowable  in  actions  against  carriers 
of  passengers.  II,  566. 
GENERAI-  DET.iURRER. 

Wiien  proijcr,  VI,  1010. 
GENERAL  DENIAL. 

Averment    of   facts   admissible   under,   V, 

274. 
Eftect  of,  in  action  on  stock  subscription, 

VII.  762. 
Effect   of.   on   (piestion   of  damages.    Ill, 

Sufficiency  of.  I.  269. 

When    contributory    negligence    may    be 
proved  under.  III,  282. 
GENERAL  INSTRUCTIONS. 

.-\s  to   contributory   negligence.   III,   310. 
GENERAL    ISSUE. 

.Admissibility  of  evidence  under.  VI.  1022. 

Form   and   suflkiency  of  the  plea  gener- 
allv,  \I,   1003. 
GENERAL  MANAGER. 

As    vice-principal     or     fellow-servant    of 
other  employes.  V.  761. 

.Authority   of,    to    employ    physician,    VI, 
394.  "■ 

Rights,  powers,  and  duties  of,  VI,  908. 
Gl'XERAL  OBJECTIONS. 

Sulliciency  of.  VIII.  20. 
GEN ERAL  REPUT.ATION. 

See  Rei'LTation. 
GENERAL  STATUTES. 

.Amendment  of  charters  !  y.  IT.  684. 

Construction   of  cable   railways  under,   I, 

"27- 

General    Railroad    .Acts    of    New    York, 

right    to    construct    elevated    railways 

under.  IV.  273-275. 
Incorporation  under.  V.   1090. 
Modification  of  charters  by,  II,  693. 
Organization   of  elevated  railways  under, 

IV.  273.  274. 
Regulating  charges.  II,  (112-020. 
Reservation  in,  of  power  to  alter,  amend, 

or  repeal  charter,  II.  690. 
Right  of  city  to  vote  aid  under.  VI.  563. 
Specific    charters    are    controlled    by,    II, 

700. 
GENERAL  TRAFFIC  MANAGER. 
When   fellow-servant   of   a   milesman,   V, 

761. 
GENH'RAL  VERDICT. 
Cannot  stand  if  inconsistent  with  special 

landings.   VIII,   102-106. 
Inconsistcncv    between     special     findings 

and.  III.  910:  IV.  751:  VI,  850. 
When  sufficient,  effect,  etc..  VIII.  9T. 
GEORGIA. 
Aid  to  railways  by,.VII.  168, 
Assessment  and  levy  of  railroad  taxes  in, 

VII.  938. 
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GEORGIA  —  continued. 

Constitutionality  of  statutes  of,  as  to  mu- 
nicipal aid  for  railways,  VI.  537. 

Constitutionality  of  statutes  of.  granting 
rcnicdy  for  causing  death.  III.  745. 

Constitutionality  of  tax  laws  of,  VH.8.^8. 

Construction  of  stock  laws  of.   I.  95. 

Deductions  for  benefits  under  condemna- 
tion laws  of.  IV,  714. 

Doctrine  of  comparative  negligence,  how 
far  applied  in.  Ill,  49. 

D(,ul)le  damages  for  killing  stock  in,  T, 
.^5-'- 

Grants  by.  to  railroads,  VI,   181. 

Liability  of  final  carrier  under  code  of,  II, 
24.V 

License  taxes  in,  VII,  1022. 

Limitation  of  liability  as  between  connect- 
ing lines  in.  II,  260. 

Limitation  of  liability  for  negligence  as 
respects  injuries  to  employes  in.  V,  126. 

Occupation  of  streets  by  steam  roads 
under  legislative  grants  of,  II,  557. 

Operation  of  statute  of.  giving  right  of  ac- 
tion for  causing  death.  III.  748. 

Plaintiff's  pleadings  need  not  negative 
contributory  negligence  in.   III.  277. 

Right  to  sue  in.  for  causing  death  in  for- 
eign state.  III.  787. 

Rule  as  to  imputed  negligence  in.  V,  io8r. 

Rule  in,  as  to  preliminary  payments  for 
st(  ck.  VII.  781. 

Special  act  as  to  street  railways  construed. 
Vir,  369. 

Statfite  of.  regulating  liability  to  servant 
for  injuries  caused  by  negligence  of  fel- 
low-servants. V,  711. 

Statutory  provisions  in.  limiting  amount 
recoverable  for  causing  death.  Ill,  921. 

Taking  land  for  streets  and  laying  out 
roads  in.  VII.  547. 

GIFTS. 

See  Donations. 
GOLD  COIN. 
Sec  Money. 
"GOOD  C.\USE." 
Getting    aside    reports    in    assessment    of 
land  damages  for.  VIII.  .31,^. 
GOODS. 
For  prize  exhibition,  measure  of  damages 
for  failing  to  carry.  II.  305. 
GOVERNMENT. 

Accounting  with.  VI.   131. 

Control    of    railroads    by,    V,    1049-1053: 

VIIT.  159- 
How  far  bound  by  statutes  of  limitations, 

VI.  ,304. 
Lands  held  under  grants  from,  when  sub- 
ject to  taxation.  VII.  878-884. 
Lien  of  carrier  (ju  goods  of.  It.  150. 
Relation  of  Central  Pacific  R.  Co.  to,  II, 

603. 
Statutory  contract  with.  VI.   129. 
Sec  also  Unitkh  Statks. 

GOVERNMENT  PROPERTY. 

Special  rates  on.  VI.  58. 
GOVERNMENT  RAILROADS. 


General  treatment.  V.  1049. 
In  the  United  States.  V. 
In  Canada,  V,  1050. 


1049- 


GOVERNOR. 
Approval  of  statutes  by,  VII,  241. 
Mandamus  to.  VI,  381. 

GRADE. 
Change  of,  at  street  crossing,  damages  to 

abutting  owner.  III.  458. 
Construction  of  farm  crossings  under.  V, 

620. 
Crossing  of  railways  at.  III,  410-413. 
Duty  to  repair  does  not  include  grading. 

VII.  407. 
Of    street,    changing,    in    construction    of 

steam  railway.  VTI.  607-615. 
Of  street,  damages  for  chan;iing.  VII.  427. 
Of  street,  duty  of  company  to  conform  to, 

VII,  411,  412. 
Right  of  company  to  fix,  IV,  284. 
See  also  Crossint.s:  Cro.ssings.  Injuries, 

ETC.,  at;  Grade  Crossings. 
GRADE  CROSSINGS. 
Liability  of  lessee  road  for  defects  in,  VI, 

227. 
Power  of  commissioners  to  abolish,  VI, 

1 145. 
Under  statutes  of  the  several  states.  III, 

446-456. 
See  also  Crossings;  Crossings,  Injuries, 

ETi'..  at;  Grade. 
GRAIN  AND  GRAIN  PRODUCTS. 
Classification  (if.   as  freight.  VI.   26. 
Contract    as    to    amount    of    grain    to    be 

handled.  I\'.  372. 
Ccjutract  for  weighing  grain.  Ill,  240. 
Discrimin.T'irn  in  receiving  and  delivering 

grain,  IV,  1 14. 
Duty   to   deliver    grain    to 

pany.  IV.  370. 
Right    ci   state   to    charge 

tl(,r.r.  \\.  71. 
GRAIN  HOUSE. 
See   lu.KVATORS. 
GRANTS. 

Acquiring  title  to  right  01   way  by,  VII, 

77- 
Bv  cities  to  use  streets  for  electric  railway, 

'IV,  25S. 
Distinguished    from    easements,    IV.    158. 
From  government,  lands  held  under,  when 

subject  to  taxation.   VII.  878-884. 
From  legislature  to  lay  tracks  in  streets, 

\^Il.  35.?-3.s8. 
Generally.  Vl,   134-194. 
In  f'r(csenti,  VI.  164. 
/;/  t'rrescnti,  to   Northern   Pacific   R.   Co.. 

VI,  167. 
Of  charters,  II.  673-^178. 
Of    exemption    from    taxation    must    be 

clear  and  explicit.  VII,  894. 
Of  franchise  to  lay  tracks  in  streets, 

peal  of.  VII.  .^6.^^65. 
Of  land.  Vni.  314- 
Of  land  under  water.  VII.  87. 
Of   power   to    exercise    right    of 

domain  to  be  strictlv  pursued. 
Of  right  of  way.  IV.  462-486. 
Of  right  of  way  bv  guardian,  V,  1058. 
Of  right  of  way  on  condition,  IV.  926. 
Of  right  of  way  over  public  lands,  con 

struction  of.  Vl.  1120. 
Power  of  cities  to  make,  VI,  753. 
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GRANTS  —  continued. 
To   steam   roads  to   occupy  streets,   VII, 

557-581. 
To  use  streets  for  electric  railway,  IV,  258. 
See  also  Land  Grant  Railroads;  Land 

Grants. 

GR.ASS. 

Allowing  on.  riglit  of  way  when  dry,  V, 

871,  872,  877,  891. 
Cutting,  on  right  of  way,  IV,  442. 
Damages  for  destroying,  V,  962. 
Damages  for  destroying  meadow,  V,  963. 
Exidence  of  value  of,  V,  966. 
See  also  Pasturage. 

GRAVEL. 

Reservation  of  right  to  dig,  IV,  23. 
Right    to    enter    to    dig,  under  Canadian 
statutes.  IV,  927. 

GRAVEL  ROADS. 

Right  of  railways  to  cross.  III,  423. 

GRAVEL  TRAINS. 
Carriage  of  passengers  on,  II,  427. 

GRTPMEN. 
Of  cable  car.  care  required  of,  I,  731. 

"GROSS   EARNINGS." 

Meaning  of.  VIII.  314. 

See  also  Earnin(;s. 
GROSS  NEGLIGENCE. 

Allegation  of,  I,  25s- 

Carrier  cannot  limit  li.nbility  for,  II,  174- 

Distinguished  from  slight  negligence.  III, 

•59-  47-  ,        „T    ^n 

Exemplary  damages  for.  Ill,  684,  945. 
Exemplary  damages   for  injuries  to   pas- 
sengers. II,  576. 
Exemption  from  liability  for,  in  free  pass, 

VI.  945-  .  ,  ,         „, 

Existence  of,  when  question  of  fact,   VI, 

809. 
Failure  to  give  signals,  wiien  deemed  to 

be,  III,  513- 
Liability  for,  in   injuring  animals,  I,   195, 

202. 
Limitation  of  liability  for,  VT,  .^44. 
Limitation  of  liability  for,  in  bill  of  laUing, 

I,  626;  II,  174- 
Limitation  of  liability   foi,   in  injuries  to 

passengers,  II,  4^7. 
Limitation   of  liability  for,  in  injuries  to 

animals,  I,  769. 
Of  company,  as  to  stock  on  track,  I,  100, 

109,  117. 
Of  fellow-servant,  liability  for,  V,  665. 
Of  person  injured,  rule  as  to.  III,  258. 
Of  vice-principal,  liability  of  company  for, 

V,  675. 
Punitive  damages  not  recoverable  except 
'         in  cases  of.  III.  945. 

Recovery    notwithstanding     contributory 

negligence  in  cases  of,  Vll.  1160. 
Sufticiency  of  evidence  to  prove,  I,  293. 
What  is,  VI,  774;  VIII.  3i4- 
When  presumed,  I,  307. 

GROSS  RECEIPTS. 
Taxation  of.  VI,  60.  61:  VII.  70. 
"'"hen  subject  to  taxation,  VII,  871. 

GROUND.  ,,^       ^^ 

For  appointment  of  receiver,  VI,  1 100, 


GROUND  — a)«/i»»i'(/. 

For  appointment  of  receiver  in  foreclos- 
ure, VI.  491. 
For  change  of  place  of  trial.  \'I1L  6-9. 
For  continuance.  \'II1.  0,  'o. 
For    dissolution    of    injunction.  V,   1157- 

1159- 
I  or  dissolution   or   forfeiture   of   charter, 

IV,  I29-I.33- 
For  injunction  against  unlawful  tax,  VII, 

1004-1008. 
For  new  trial,  VI,  8,36-875. 
For  quashing  or  vacating  attachment,  I, 

505- 
For  removal  of  cause,  VII,  28-39. 
For  removal  or  discharge  of  receiver,  VI, 

1223-1225. 
For  reversal  on  appeal.  I,  396-414. 
For  sale  of  railroad,  VII.  105.  106. 
For  setting  aside  award  of  arbitrators.  IV, 

912. 
For  setting  aside  foreclosure  sale,  VI.  512- 

5'6. 
For  setting  aside  report  of  commissioners 

in  condemnation  proceeding.   IV.  740. 
For  setting  aside  verdict.  VIII.  92-94. 
For  setting  aside  verdict  on  assessment  of 

damages,   IV,  752-754. 
Of  abatement,  I,  6-1 1. 
Of  challenge  to  jurors   on   assessment   of 

land  damages,  IV,  614.  615. 
Of  defense  in  ejectment  suit,  IV.  251,  252. 
Of  forfeiture  of    '    rter,  II,  710-712. 
Of  opposition  to  consolidation,  III,  80. 

GROUND  RENTS. 
Contract  for,  VI,  196. 

GROUNDS. 

Injuries  to  employes  by  defects  in,  V,  143. 
Injuring  children  while  trespassing  on,  II, 
748-75^. 

GROUP  RATES,  II,  627. 

From  shipping  districts,  IV,  112. 
When  just  and  reasonable,  VI.  18. 
See  Charges,  II,  627. 

GROWING  CROPS. 

Competency  of  farmer  to  testify  as  to  value 
o'f,  VIII,  278. 

Damages  for  destroying  herbage.  V.  962. 

Damages  for  injury  to  or  destruction  of, 
III.  709;  V,  834. 

Destruction  of.  by  flooding  land:.,  V,  985. 

Destruction  of,  by  independent  contractor, 
liability  for,  V,  1114. 

Evidence  o^  injury  to,  in  condemnation 
proceedings,  IV.  647. 

Expert  testimony  as  to  v.?lue  of.  at  differ- 
ent stages  of  development,  VIII.  262. 

Injuries  to,  by  defects  in  culverts,  III.  663. 

Injuries  to,  by  embankments.  IV.  375. 

Injuries   to,   by   failure  to   fence,   V,  832- 

8.35. 

Injuries  to,  from  failure  to  maintain  cat- 
tle-guards. II.  598.  602. 

Injury  to.  as  an  element  of  land  damages, 
iv.  699- 

Liability  for  injuries  to,  generally.  III, 
116. 

Opinion  of  witness  as  to  value  of,  VIII, 
247.  278. 
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GROWING  CROPS  — fo)i//H«f(/. 
Value  of,  as  the  measure  of  damages,  V, 

1004.   1005. 
Value   of,    when   a   question    for    experts, 

VIII,  262. 

GUARANTY 
General  treatment.  V,  1054, 
By  company  of  machinery,  etc.,  V,  "i. 
By  company,  of  seller's  title  to  stock,  VII, 

298. 
By   one  company  of  another's  lease,   VI, 

204. 
Cancellation  of  contract  of,  V,  353. 
Of  bill  of  lading,  I,  624. 
Of  bonds  by  directors,  I,  659. 
Of  competencv  of  fellow-servants,  V,  697. 
Of  dividends,  IV,  145. 
I'ltra  vires  contracts  of,  VIII,  128. 
What    are    original    inulertakings    within 

meaning  of  statute  of  frauds.  III,  200. 
When  guaranties  may  be  mortgaged,  VI, 

415- 
When  raises  an  cstop])cl,  V,  383. 

GUARD. 

When  fellow-servant  of  employe  on  train, 
V.  761- 
GUARDIAN  AD  LITEM,  V,  1059. 

GUARDIAN  AND  WARD. 

General  treatment.  V.  1058. 

Bond  of  father  suing  as  guardian.  II.  809. 

Guardians  as  parties  in  condemnation  pro- 
ceedings. IV.  497. 

Right  of  guardian  to  sue ,  for  causing 
death  of  ward.  III.  772. 

Taking  land  of  ward  by  consent  of  guar- 
dian, IV,  464. 

GUARD-RAILS. 
At  street  crossings,  sufficiency  of.  III,  428. 
Duty  of  company  to  block,  \*,  56. 
Duty  to  provide,  VII.  217. 
Effect  of  notice  of  unblocked  condition  of, 
V.  156. 

HABENDUM  CLAUSE. 
Effect  of.  in  deeds.  IV,  13. 

HABITS. 

Habitual   carelessness   of   servants,   notice 

of.  V.  70s. 
Of    deceased,    evidence    of,    to    show    due 

care.  III,  849. 
Of  deceased,  proof  of.  on  question  of  dam- 
ages, III,  849,  878. 
Of  person  injured,  evidence  of.  on  ques- 
tion of  contributory  negligence.  III.  296. 
Of  servant  as  evidence   of  incompetency, 
V,  782. 
HACKS  AND  HACK  LINES. 

General  treatment,  V,  1059. 
HACKMEN. 
Giving  exclusive  privileges  to,  at  station, 
IV.  103. 
HALF-FARE  TICKETS. 
Rules  and  statutes  relating  to,  VII,  1059. 

HAND-CARS. 
Allegation   of  negligence  in  management 

of.  II.  529. 
Alleging  furnishing  of  defective,  to  em- 
ploye, V,  269. 


HAND-CARS  —  continued. 
Assumption  of  extra  risk  in  operation  of, 

V,  172.  .325. 
Carriage  of  passengers  on,  II,  324,  427. 
Collision  with.  V.  660. 
Contributory   negligence  in   operation   of, 

V,  220-222. 
Duty  to  employes  as  to  safety  of,  V,  94. 
Evidence  of  failure  to  furnish  safe,  V,  278. 
Injuries  to  children  riding  on,  II,  741. 
Negligence  as  to  safety  of,  a  question  for 

jury,  V,  320. 
Negligence  of  vice-principal  in  operation 

of,  liability  of  company,  V.  681. 
Non-liability  for  negligence  of  fellow-serv- 
ants in  operation  of.  V.  663. 
Notice  of  defects  in,  assumption   of  risk 

after,  V,  161. 
Promise  bv  company  to  repair  defects  in. 

V.  167. 
Riding  on.  by  permission  of  agents,  I,  59, 
Sufliciency    of    evidence    of    not    jiroperly 

manning.  \'.  293. 
What  are.  VIII.  314- 
Whether  emphiye  assumes  risk  of  defects 

in,  a  question  for  jury,  V.  325. 

HAND-HOLDS. 
Defective,  allegations  as  to,  V,  267. 
Failure  to  furnish  safe,  evidence  of.  V,  277. 
Injury  to  employe  by  defective,  V,  91. 

HANDWRTTTXG. 
Experts  in.  VIII.  294. 

HARDSHIP. 

To  individuals,  no  reason  for  interference 
with  exercise  of  right  of  eminent  do- 
main. IV,  384. 

HARMLESS  ERRORS. 

Disregarding  on   appeal.    I,   404-406;   IV, 

355. 

Disregarding  on  appeal,  in  eminent  do- 
main, IV,  787.  789. 

In  admission  of  evidence,  V,  391,  405. 

In  admission  of  evidence,  as  to  fires.  V, 
912. 

In  instructions  to  the  jury,  I,  343;  III,  31J, 
894;  V.  948. 

What  is,  in  examination  of  witness,  VIII, 
212. 

See  also  Non-prejudici.xl  Errors. 

HARPER'S  FERRY,  VA. 
Military  reservation  at,  VI,  11 18. 

HATCHWAYS. 
Leaving  open,  VII,  220. 

HAY. 
See  CoMBUSTiisi.E  Matter. 

HAZARD. 

Assumption  of  extra,  by  employes,  V.  169. 
Duty  to  warn  employe  as  to  extra,  V,  38. 

HEADLIGHT. 

Failing  to  expose.  V,  655. 

Instructions  as  to  absence  of,  or  failure  to 

show.  III.  809.  907. 
Patents  for.  VI.  959. 

HEALTH. 
Things  dangerous  to,  when  deetned  nuis- 
ances, VI,  888. 
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HEARING. 

Before  arbitrators,  evidence  on,  I,  457. 

Before  arbitrators  in  Canadian  expropria- 
tion proceedings,  IV,  943. 

Before  arbitrators  in  condemnation  pro- 
ceedings, IV,  591. 

Before  commissioners  to  assess  land  dam- 
ages, IV,  599- 

Of  application  for  jury  to  assess  land  dam- 
ages, IV,  610. 

Of  applications  for  mandamus,  VI,  388. 

Of  condemnation  proceedings  generally. 
IV,  536. 

Of  demurrers,  VI,  1013. 

Of  motion  for  new  trial,  what  considered 
on,  VI,  876. 

On  certiorari  in  condemnation  proceed- 
ings, IV,  815. 

See  also  Tui.\l. 

HEARSAY  EVIDENCE. 
Generally,  V.  458-462. 
In  actions  against  carriers.  II.  284. 
In   actions   against   elevated    railway,    IV, 

316. 
In  stock-killing  cases,  I,  282. 
Questions    to    witness,    calling   for,   VIII, 

217. 

HEATING  CARS. 
Construction  of  statutes  relative  to,  VII, 

268. 
Duty  of  carrier  as  to.  II.  378. 

HEDGE  TRIMMINGS. 
See  CoMnu.sTinLn;  Matter. 

HEIRS. 

Right  of.  to  appeal  in  condemnation  pro- 
ceedings. IV.  774. 

Right  of.  to  sue  lor  causing  death  of  an- 
cestor, III,  772. 

When  entitled  to  land  damages,  IV,  562. 

When  may  revive  suits,  I,  12. 

When  may  sue  in  their  own  right,  IV,  306. 

When  proper  parties,  VI.  925. 

HENDERSON.  KY. 

Decisions   particularly   applicable  to,   VI, 
760. 
HERBAGE. 

See  Growing  Crops. 
HIGHWAY  COMMISSIONERS. 

Power  of.  to  consent  to  substitution  of 
new  road,  VII.  627. 

Powers  of.  as  to  restoration  of  highways, 
VII,  619. 
HIGHWAYS. 

Adjoining  land  condemned,  company's 
rights  as  respects,  IV,  437. 

Animals  trespassing  on,  liability  for  in- 
juries to,  I,  179. 

Compelling  restoration  of.  VI.  378. 

Condemnation  of.  for  railway  use.  IV.  416. 

Constructing  road  under  or  over.  III.  429. 

Construction  of  statute  authorizing  tele- 
graph companies  to  enter  upon  "  public 
roads."  VIII.  305. 

Construction  of  the  words  "  any  regularly 
laid  out  public  iiiglnvay."  VIII.  305. 

Crossing  of.  by  railways,  III.  422-458. 

Dedication  of  lanil  for.  validity  of.  VIII. 
130. 


HIGHWAYS  — fo«/iHi<rrf. 

Destroying  usefulness  of.  HI,  430. 

Duty  to  fence  road  running  parallel  with, 
I,  146;  V,  817;. 

Duty  to  give  signals  when  crossing.  III, 
494- 

Frightening  teams  in,  V.  1034. 

Injuries  to  travelers  in,  by  indeiiendent 
contractor,  liability  for,  V,  1115. 

Liability  for  non-repair  of,  VII,  1104. 

Location  of  station  in  or  near,  VII,  195. 

Meaning  of  "road,"  VIII,  326. 

Obstruction  of  access  to,  I,  703. 

Obstruction  of,  as  an  element  of  land  dam- 
ages, IV,  705. 

Ob.'itructions  in,  when  deemed  nuisances, 
VI,  890. 

Prosecution   for  refusal  to  work  on.   III, 

383. 

Railroads  as.  under  statute,  VI.  1120. 

Regulation  of  crossings  of,  by  commis- 
sioners, VI.  1 144-1 146. 

Restoration  of.  after  building  railroads  on, 
\'II.  410.  411,  618-625. 

Right  to  change  location  of.  III.  432,  433. 

Street  railways  in.  VII.  35--539- 

Under  or  over  track,  signals  at.  Ill,  524. 

What  the  term  includes,  \'III.  314. 

When  the  term  "  public  highway "  does 
not  include  a  railroad  switch.  VIII.  ^23. 

When  the  term  "  public  road  "  does  not 
include  streets  and  alleys.  VIII.  ^2^,. 

See  also  Streets  and  Highways  (Rail- 
roads in). 

"HIRER  OR  CHARTERER." 
Who  is.  VIII.  314. 

HOBOKEN.  N.  J. 
Decisions   particularly  applicable  to,  VI, 
761. 

HOGS. 
Duty  to  fence  against,  I,  140;  V,  825. 
Injuries  to,  by  overheating,  I,  755. 
Suffocation  of,  by  overcrowding,  I,  757. 

HOLDING  OUT. 
Showing  agency  by  proof  of,  I,  40. 

HOLD-STRAPS. 
Failure  to  use.  VII,  486. 

HOLES. 
Leaving  in  or  about  track,  VII,  413. 

HOMESTEAD. 
General  treatment,  V.  1063. 
Conflict  between  rights  of  owner  of,  and 

land  grant,  VI.  172. 
Exception    of    homestead    rights  in  land 

grant.  VI.  I74- 
In  public  lands,  VI,   110&-1110. 
Measure  of  damages  for  injuries  to,  IV, 

677. 
Right  of  widow  occupying,  to  sue  for  dam- 
ages caused  by  fire,  V,  896. 

HORSE  RAILWAYS. 

Crossed    or    paralleled    by    cable    roads. 

rights  of.  I.  729. 
Motive  power  of.  VII.  369. 
Right  to  lease  to  motor  cnmnany.  VI.  222. 
Right  to  use  horse  power.  VI,  248. 
See  also  Street  Railways. 
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HORSES. 
Frightened  by  fire  falling  from  elevated 

structure,  IV,  367. 
Injuries  to  employes  by  vicious,  VII.  532. 
Liability  for  killing  or  injuring.  IV,  267. 
Liability  for  using  diseased.  VII,  457. 
Liability  of  express  company  as  carrier  of, 

V,  577. 

Proof  of  value  of,  I,  284,  285. 
When  company  must  fence  against,  I,  140. 
When  subject  to  taxation,  VII,  870. 
See  also  Fuightened  Teams. 

HOSTILITY. 
As  ground  for  change  of  venue,  VIII,  7. 
Of  witness,  impeachment  for,  VIII,  208. 
Of   witness,   showing,   on    cross-examina- 
tion, VIII,  222. 

HOTELS. 
Departure  of  guests  from,  through  fear,  I, 

654. 
Power  of  company  to  run,  I,  579. 
When  exempt  from  taxes,  VII,  911. 
See  also  Innkeepers. 

HOUSE. 

Damages  for  destroying,  V,  961. 

Taking  part  of.  under  Canadian  statutes, 
IV.  926. 

Taking  part  of,  under  English  Compul- 
sory Purcha.se  Laws,  IV.  885-889. 

HOUSEHOLD  GOODS. 

Mea.siire  of  damages  for  loss  or  injury  of, 

11,  300. 
When  may  be  carried  as  baggage,  I,  535. 

HUDSON,  N.  Y. 

Decisions  particularly  applicable  to,  VI, 
761. 

HU.MILIATION. 

Recovery  of  damages  for,  IV,  226. 

HUSBAND  AND  WIFE. 
General  treatment,  V,  1065. 
Control  of  wife's  property  by  husband,  V, 

1066. 
Property  rights  of  wife,  V,  1067. 
Actions,  V,  1068. 
As  parties  in  condemnation  proceedings, 

IV,  497. 

Competency  of,  as  witnesses,  VIII,   199- 

201. 
Delivery  of  wife's  goods  to  husband,   II, 

119. 
Ejectment  by  widow  for  land  conveyed  by 

husband,  IV,  249. 
Excessive   damages   for   injuries   to    wife, 

VI,  853. 
Excessive  damages  in  actions  for  death  of 

husband.  III,  949;-95i. 
Excessive  damages  in  actions  for  death  of 

wife,  III,  951. 
Injury  to  wife  by  negligence  of  husband';. 

fellow-servants,  V,  664. 
Measure  O'f  damages  for  injuries  to  wife, 

HI,  713- 
Measure  of  damages  to  husband  for  death 

of  wife.  III.  937,  938. 
Measure  of  damages  to  wife  for  death  of 

husband,  III,  934-937.  949-951. 
Negligence  of  husband,  when  imputed  to 

wife,  in,  551;  V,  1087. 


HUSBAND  AND  WIFE  — fo;i/i«i(crf. 
Noitice  of  arrival  to  husband  is  notice  to 

wife,  II,  loi. 
Power  of  husband  to  convey  right  of  way 

over  homestead,  V,   1063. 
Release  by  husband  of  right  of  action  for 

killing  wife.  III,  812. 
Right  of  husband  to  damages  for  causing 

death  of  wife,  III,  758,  772. 
Services   of   deceased    wife,    proof   of,    on 

question  of  damages,  III,  880. 
Taking  land  by  consent  of  husband,   IV, 

464. 
When  wife  entitled  to  land  damages.  I\', 

57^. 

When  should  appeal  in  condemnation  pro- 
ceedings, IV,  774. 

See  also  M.\rried  Women. 

HYPOTHETICAL  QUESTIONS. 

Opinions    of    'xperts    based    upon,    VIII, 

277- 
To  experts,  '  ill,  294-297. 

ICE. 
See  Snow  and  Ice. 

IDAHO. 

Assessment  and  levy  of  railroad  taxes  in, 
VII,  940. 

IDENTIFICATION. 

Of  consignee.  II,  118. 

Of  deponent,  with  person  named  in  com- 
mission io  t«ke  testimony,  V,  522. 

Of  passenger  holding  round-trip  ticket, 
rules  or  stipulations  requiring.  VII, 
1067,  1068. 

Of  passenger,  stipulation  in  mileage  ticket 
as  to,  VII,  1073. 

IDIOTS. 

\s  trespassers,  liability  for  injuries  to. 
VIT,  1146. 

IGNORANCE. 

Of  contents  of  •''  .■::*,  •  r.peachment  for, 
VII,  9- 

Of  defects,  ail:,  ■  .:  and  proof  of,  V, 
273.  279. 

Of  es.tahlisheJ  Ui?'  burden  of  proof  to 
show,  V,  285. 

Of  shipper  as  to  contents  of  special  con- 
tract, effect  of,  I,  780;  11,  165.  167;  VI, 
3.15.  337. 
ILLEGALITY. 

Affidavit  of.  V,  549:  VII.  998. 

In  tax  assessment,  injunction  for,  VII, 
1006. 

Of  act  of  employe  when  injured,  V,  275. 

Of  contracts.  III.  210-221. 

Of  contracts  prevents  specific  perform- 
ance, VII,  I5.r 

Of  corporate  bonds.  I,  662. 

Of  creditor's  claim  against  corporation,  as 
a  defense  to  stockholder.  VII,  327. 

ILLEGITIMATE  CHILD. 
Right  of.  to  sue  for  causing  death  of  par- 
ent. Ill,  760. 

ILLINOIS. 
Actions  for  penalty  in,  for  failure  to  give 

signals.  III,  524. 
Application  of  fellow-servant  rule  in,  to 
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ILLINOIS  — fo;i/i««f(/. 

servants    of    diiiferent    departments.    V, 
685. 

Ass'CsS'Hient  and  levy  of  railroad  taxes  in. 
VII,  940. 

Constitutionality  of  statutes  of,  as  to  con- 
demnation proceedings,  IV,  387. 

Constitutionality  of  statutes  of,  as  to  mu- 
nicipal aid  for  railways,  \'I.  5,58. 

ConSititutionality  of  tax  laws  of.  X'^II    839. 

Constitutional  provisions  in,  relative  to 
condemnation  proceedings,  IV,  384. 

Construction  of  statutes  of,  as  to  right  of 
way  for  steam  roads  in  streets.  VII,  570. 

Crossing  of  streets  and  highways  under 
statutes  of.  Ill,  ^22. 

Deductions  for  benefits  under  condemna- 
tion laws  of,  IV,  711. 

Doctrine  of  comparative  negligence  in. 
Ill,  37-49;  V,  889. 

Duty  to  locate  stations  under  statutes  of, 
VII,  197- 

Duty  to  stop  at  county  seats  under  statutes 
of.  II,  388. 

Federal  grants  to,  VT,  144. 

Grade  crossings  under  stauites  of.  III,  412. 

Grants  by,  to  railroads,  VI.  182. 

Injuries  to  animals  running  at  large  in,  I, 
218,  224. 

Jurisdiction  of  Appellate  Courts  of,  VI, 
118. 

Laying  out  streets  across  railways  under 
statutes  of,  III,  436. 

Local  assessments  upon  steam  railways  in, 
for  repairs,  paving,  etc..  VII,  686. 

Occupation  of  sitreets  by  steam  roads  un- 
der legislative  grants  of,  VII,  558. 

Operation  of  statute  of,  giving  right  of  ac- 
tion for  causing  death.  III,  748. 

Plaintiflf's  pleadings  must  negative  con- 
tributory negligence  in,  III,  275. 

Pleadings  under  statute  of,  to  recover 
penalty  for  discrimi nation,  IV,  125. 

Review  of  town  bonding  proceedings  by 
mandamus  in,  VI,  748. 

Rule  in,  as  to  imputed  negligence,  V,  1081. 

Rul«  in,  as  to  limitation  of  liability  for 
negligence,  II,  181, 

Statute  of,  as  to  discrimination,  IV,  109. 

Statute  of.  regulating  liability  for  injuries 

caused  by  fire,  V,  853. 
Statutes  of,  relative  to  connecting  lines, 

III.  6s. 

Statutes  of,  relative  to  distribution  of  dam- 
ages for  causing  death.  III,  761. 

Statut'cs  of,  relative  to  drains,  IV,  155. 

Statutes  of.  relative  to  intersection  of  rail- 
ways. III.  393. 

Statutory  duty  to  fence  in,  V.  801. 

Statutory  provisions  in,  limiting  amount 
recoverable  for  causing  death.  III,  921. 

Statutory  regulation  ol  grade  crossings  in, 
III,  446. 

Taking  land  for  streets  and  laying  out 
roads  in,  VII.  547- 

Taxation  in  aid  of  railways  in,  VI,  717. 

Taxation  of  land  grants  in.  VII,  879. 

Transportation  of  diseased  cattle  in,  T,  7^9: 

What  amounts  to  discrimination  under 
statute  of,  IV,  83. 


I.MPICACIl.MKXT. 
Of  an  accord,  I,  19. 
Of  awards  of  arbitrators,   I,  462-4O4. 
Of    judgiiunts    .'igainsl    corporations,   by 

stdv-kholdcr?;.  \'1I,  330. 
Of  judgiiuMits,  collaterally,  VI,  99,  100. 
Of  public  sales,  VI,  107. 
Of  releases.  \'II.  9-11. 
Of  witnesses.  VIII.  203-209. 
Of  witnesses,  evidence  for,  not  ground  for 

new  trial,  \'I,  874. 
Of  written  instrument,  by  parol,  V,  481, 

IM.MIGR.MION. 
Detention  and  disinfection  of  immigrants, 

VI,   1126. 
Interstate  Commerce  Act  does  not  extend 

to,  VI,  9. 
Rates  for  immigrants,  VI,   17. 

niPAXKLING. 
Of  jurors,  IV,  612-615;  VIII,  11-14. 

niPF.RTINENCY. 
Striking  out  allegation  for,  VI,  1051. 

IMFl.IF.D  CONTRACTS. 
For  the  construction  of  railroad.  III,  124. 
To  pay  carrier's  charges,  II,  151. 
To  pay  charges,  II,  612. 
What  may  be  implied  in.  Ill,  202. 

IMPLIKD  COVENANTS. 
Generally,  III,  343. 

IMPLIED  POWERS, 
Of  agents.  I,  42-45. 
Of  corporations  generally.  III,  318. 
Under  charter  provisions,  II,  697. 

IMPLIED  REPEAL. 

Of  charter,  II,  687. 

Of  statutes,  VI,  557;  VII,  272, 
IMPRISONMENT. 

For  contempt,  III,  184, 

Sec  also  F.\LSK  Imprisonment. 

IMPROVEMENTS. 

Allowance  for,  in  ejectment,  IV,  256, 

Compensation  for.  by  purchaser  at  fore- 
closure sale,  VI,  506. 

Compensation  to  owner  of  homestead  for, 
V.  1065. 

Evidence  of  contemplated,  in  assessment 
of  land  damages.  IV,  643,  661. 

Evidence  of  possible  future,  on  assessment 
of  damages,  IV,  602. 

In  engines,  duty  to  adopt,  V,  864. 

In  machinery,  duty  to  employes  to  adopt, 

V,  74. 

In  machinery,  duty  to  passengers  to  adopt, 

II.  378;  VII.  455. 
Inspection  and  approval  of,  by  mortgage 

trustee,  VI,  465. 
Made  by  company  before  condemnation, 

value  of,   when  allowed  to  landowner, 

IV,  673-676. 
Must  be  of  public  character  to  authorize 

aid,  VI,  532,  644,  676. 
Of  property  taken,  evidence  of  cost  of.  IV, 

650.  651. 
Of  public  lands,  rights  of  settlers  rial:in;r. 

VI.  1115. 

Right  to  rcrovrr  for.  in  estimating  land 
damages,  IV,  587. 
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IMPROVEMENTS  —  continued. 

Right   to   remove  after  abandonment  of 

road,  IV,  823. 
See  also  Inventions. 

IMPUTED  NEGLIGENCE. 
General  treatment.  V,  1079. 

Doctrine  of  Tlwrogood  z:  Bryan.  V,  1079. 

Doctrine  in  the  I'nitcd  States,  V,  1080. 
At  crossings,  III,  (>.\^. 
In  actions   for  injuries  by  negligence  of 

fellow-servants.  V.  778. 
In   actifins   for  injuries   to   employes,   V, 

In  actions  for  injuries  to  passengers  c-. 
street  car,  VII,  484. 

Negligence  of  bailee,  when  imputed  tv) 
owner.  V,  889. 

Negligence  of  manufacturer,  when  im- 
puted to  carrier.  II,  380. 

Of  driver,  to  owner  of  wagon.  VII.  A27. 

Of   driver,    to   party   injured   at    crossing, 

III,  601. 

Of  driver,  to  passenger  injured  at  cross- 
ing. Ill,  550,  601. 
Of  manufacturer  of  cars,  to  carrier,  II,  380. 
Of  parents  to  child.    11.  792-795. 
See  also  II.  449;  III,  255. 

INABILITY. 

Of  company  to  discover  defect,  averment 
of.  in  answer.  V.  274. 

To  agree  with  landowner,  burden  of  proof 
to  show,  IV,  538. 

To  agree  with  landowner,  must  be  shown 
on  assessment  of  damages,  IV,  588. 

To  agree  with  landowner,  necessity  of 
averment  of,  IV,  522,  523. 

To  complete  road  as  ground  for  sale,  VII, 
106. 

To  purchase,  when  warrants  condemna- 
tion, IV,  286,  290. 

INADEQUACY. 
Of  compensation,  setting  aside  award  for, 

IV.  744.  947-  ,  ,  T  o 
Increasing  damages  on  appeal  for,  I.  438. 
Of  consideration,  as  a  defense  to  suit  for 

specific  performance,  VII,  157. 
Of  consideration,  burden  of  proof  to  show, 

VII,   13. 
Of  counsel,  setting  aside  foreclosure  sale 

for,  VI.  514- 
Of  damages,  as  ground  for  new  trial,  VI. 

871,  872. 
Of  damages,  for  injuries  at  crossings.  Ill, 

657. 

Of  damages,  setting  aside  report  of  com- 
missioners for,  iV.  744. 

Of  damages,  setting  aside  verdict  for,  I, 
438. 

Of  damages,  setting  aside  verdict  in  con- 
demnation for,  IV,  754,  799. 

INCAPACITY. 

Of  railway  company  to  contract  as  a  de- 
fense to  action  on  aid  bonds.  VI.  696. 

To  attend  to  business,  as  an  element  of 
damages.  II.  573. 

To  sue.  as  a  defense.  Til,  811. 

To  sue.  as  ground  of  abatement.  I.  6. 

To  work,  damages  for.  V.  341.  342. 

To  work,  excessive  damages  for,  II,  584. 


INCOME. 

As  applied  to  the  revenues  of  a  railroad, 
VIII,  314, 

Charges  against,  by  mortgage  trustees, 
VI,  465,  496. 

Charging  with  rent  and  repairs  of  cars, 
VI,  496. 

In  hands  of  receiver,  application  of,  VI, 
495- 

Of  deceased,  proof  of,  on  question  of  dam- 
ages, III,  880. 

Operating  expenses  a  first  charge  on,  VI, 
II95- 

Percentage  of.  payable  by  elevated  rail- 
way to  city,  IV.  276. 

Right  to  mortgage.  VL  416. 

When  exempt  from  taxes,  VII.  915. 

When  passed  by  deed  of  trust,  IV,  27. 
INCOME  TAXES. 

Constitutionality  and  enforcement  of,  VII, 
1024,  1025. 
INCOMPETENCY. 

Of  employes,  admissibility  of  evidence  of, 
V,  412. 

Of  fellow-servants,  allegation  of.   V.  272. 

Of  fellow-servants,  allegation  of  notice  to, 
or  knowledge  of.  company  of,   V,  271, 

775' 

Of  fellow-servants,  burden  of  proof  to 
show.  V,  785. 

Of  fellow-servants,  duty  to  report  to  com- 
pany. V,  705. 

Of  ivilow-servants,  evidence  as  to,  V,  780- 

785. 
Of    fellow-servants,   liability   of    companv 

for  injuries  caused  by.  V,  694-707. 
Of    fellow- servants,    whether   question    of 

law^  or  fact.  V.  789. 
Of  jurors,  when  .ground  for  new  trial,  VI. 

841. 
Of  physician  employed  by  deceased,  as  a 

defense  in  action  for  causing  death.  III. 

811. 
Of  street-car  driver,  liability  for,  VII,  517. 

INCONSISTENCY. 

Between  special  findings  and  general  ver- 
dict, VI,  850:  VII,  102-106. 

Between  special  findings  and  general  ver- 
dict in  eminent  domain.  IV,  751. 

INCONVENIENCE. 

Damages  for.  IV.  230.  703. 
INCORPORATION;  ORGANIZATION. 
General  treatment,  V,  1089. 
Incorporation. 

Agreement   to  lease   made   before,   VI, 

217. 
Averment  as  to.  in  action  on  stock  sub- 
scription,  VII.  759. 
Averment  of  facts  showing.   IV.  514. 
Burden  of  proof  as  to  fact  of.  V.  448. 
Contracts  made  prior  to.  VIIL  128. 
Effect  of  irregularity  in.  upon   liability 
of  stockholders  to  creditors.  VII.  319- 
Effect   of   irregularity   or   fraud    'n     ■^'^ 
validity  of  railway  aid  bonds.  VI.  680. 
Estoppel  to  question.  VII.  787. 
Must  precede  petition   for  railway  aid, 

VI.  570. 

Of  petitioner  in  condemnation  proceed- 
ings, how  questioned.  IV,  530. 
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INCORPORATION';    ORGANIZATION 

—  continued. 
Incoi-poful  ion  —  lOHliniii'i/. 

Of  tramways,  VII,  1102. 

Presumption  as  to  legality  of,  VII,  443. 

Proof  ol.  Ill,  324. 

Proof  of,  in  action  on   stock  subscrip- 
tion. VII,  764. 

Questioning,  in  condemnation  proceed- 
ings. VII.  589. 

Under  rapid  transit  acts,  rights  acquired 
by,  VI,  1 157. 

Validity  of  subscriptions  prior  to,  VII, 
741- 

What  is  an   '"  incorporated  company." 
VIII.  314. 

When  need  not  be  proved.  I,  288. 

See  also  Chakteks. 
Oi'K'aiii/'Uiioii. 

Assessment   on   stock   prior  to.   invalid 
VII.  747 

Averment  as  to.  in  action  on  stock  sub- 
.scription.  \'II.  75(). 

Burden  of  proof  to  show.  IV.  537. 

Objections  to.  as  a  defense  to  actions  on 
subscriptions  to  stock.  VII.  790. 

Of  coinpany.  as  a  condition  precedent  to 
receiving  aid,  VI.  625. 

Proof  of.  \'I,,i  122. 

Subscription  before,  when  deemed  abso- 
lute, VII.  729,  813. 

Validity    of    .conditional     subscriptions 
made  prior  or  subsequent  to,  VII,  804. 

Validity  of  contracts  made  prior  to.  III, 
189. 
INCREASE. 
Of  stock,  VII.  282-285. 

INCUMBRANCES. 

Covenants  against.  Ill,  346. 
INDEBTEDNESS. 

Certificates  of.  see  Certificates  of  In- 
debtedness. 

Failure  to  meet,   as  ground  for  receiver, 
VI.  1168. 

Of  corporations,  tax  on,  VII.  69.  876,  877. 
INDEMNITY. 

Agent,  when  entitled  to.  I.  51, 

To  conductor,  for  obeying  orders.  III,  63. 

To  directors,   for  expenses  incurred,   IV, 
70. 

Vltra  vires  contra :ts  for,  VIII,   128. 

What   required   from   street-railway  com- 
pany, VII.  .^84. 
INDEMNITY  BONDS. 

General  treatment.  V.  1 102. 
INDEMNITY  LANDS. 

Selection  and  grant  of.  VI,  161,  162.  169. 

INDEPENDENT  CONTRACTORS. 
General  treatment,  V,  1 104. 
Who  are  deemed  independent  contractors, 

V.   II 04. 
Liability  for  acts  of  independent  contractor 
or  his  servants,  V.  1105. 
Liability  for  acts  of  servants  of.  II.  353. 
Liability  for  injury  to  employe  of,  V,  256. 
Liability  for  s.tation  ground  left  unguarded 

by.  VII.  220. 
Liability  of.  for  killing  stock.  I.  368. 
Servants  of.  not  fellow-servants  with  em- 
ployes of  company,  V,  693. 


INDEPENDENT  COVENANTS, 
Genrrally,  III,  344. 
How  con  .trued.  III,  203, 
In  coni.acts  for  railway  construction,  III, 

124- 

INDIANA. 

Actions  for  negligence,  averring  that  in- 
jured person  was  "without  fault,"  III, 
279. 

Assessment  and  levy  of  railroad  taxes  in, 
VII,  948- 

Conditions  exempting  carrier  from  liabil- 
ity to  person  riding  on  free  pass  in,  VI, 
944. 

Constitutionality  of  statutes  of.  as  to  con- 
demnation of  land.  IV.  387. 

Constitutionality  of  statutes  of,  as  to  mu- 
nicipal aid  for  railways.  VI.  540. 

Constitutionality  of  tax  laws  of.  VII.  839. 

Construction  of  stock  laws  of.  I.  96. 

Crossing  of  streets  and  highways  under 
statutes  of,  III,  423. 

Deductions  for  benefits  under  condemna- 
tion laws  of,  IV,  713, 

Doctrine  of  comparative  negligence  de- 
nied in.  III,  SI. 

Double   damages   for  killing  stock   in,    I, 

35-'- 

Injuries  to  animals  running  at  large  in.  I, 
218.  224. 

Laying  out  streets  across  railways  under 
statutes  of,  III.  437. 

Liability  of  company  to  laborers  employed 
by  contractors  in,  III.  161. 

Local  assessment  upon  steam  railways  in, 
for  repairs,  paving,  etc..  VII.  687. 

Operation  of  statute  of.  giving  right  of  ac- 
tion for  causing  death.  III.  748. 

Plaintiff's  pleadings  must  negative  con- 
tributory negligence  in.  III,  275;  V.  906. 

Review  of  town-bonding  proceedings  by 
mandamus  in.  VI.  748. 

Rule  as  to  imputed  negligence  in,  V.  1081. 

Statutes  of.  relative  to  distribution  of  dam- 
ages for  causing  death.  III.  761. 

Statutes  of.  relative  to  drains.  IV.  153. 

Statutory  duty  of  company  in  construction 
of  street  across  railway  in.  III.  439. 

Statutory  duty  to  fence  in.  V.  801. 

Taking  land  for  streets  and  laying  o..t 
roads  in.  VII.  550. 

Taxation  in  aid  of  railways  in.  VI.  718. 

When  negligence  of  parent  is  imputable  to 
child  in.  II.  793. 

INDIANS. 
Condemnation  of  lands  of,  IV,  417. 
Grants  of  lands  of.  VI,  140. 
Killing  stock  in  Indian  Territory.  I.  277. 
Lands'  of.   generally,   IV,  417:   VI,    iiio- 

II 12. 
Taxation  of  lands  of.  VII.  866. 
When  entitled  to  land  damages,  IV.  573. 

INDICTMENT. 
Enforcement  of  commissioners'  orders  by, 

VI.  1 1 50. 
For  causing  death,  sufficiency  of.  III.  956. 
For  nuisance.  VI.  894. 
For  offenses  by  or  against  railways.  III, 

357- 
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■.  N  D I CT  M  F.  NT  —  cnittiitucd. 
Under  loiiK-aiul-sliori-liaul  clause  of  In- 

ttrstatu  ConiimTi'i'  Acl,  VI,  44. 
Variance  between  proof  an<l,   in  prosecu- 
tions for  causing  deatli,  III,  958. 

INUIVIDUAI.  I.IAUILITV. 
Of  partners,  V'l,  <).\7- 
(Jf  receivers,  V'l,  111J3. 
Of  siocixliolders  to  creditors,  VII,  319,  320. 

INUORSKMJiNT. 

Necessity  of,  to  transfer  of  bill  of  lading, 

I,  644. 
Of  bill  of  lading,  eflfect  of,  to  pass  title  to 

indorsee,  I,  624. 
Of  commercial  paper,  I,  593-596. 
Of  notice  limiting  liability,  on  receipt  of 

bill  of  lading,  VI,  3.^7. 
Of  railroad  bonds  by  state,  VII,  160-165. 
Of  railway  aid  bonds,  effect  of.  VI,  689. 
Of  void  bonds,  liability  of  company  on,  I, 

660. 
On  ticket,  by  conductor,  giving  right  to 

str)p  over,  VII,  1057. 
Transfer  of  bill  of  lading  without,  I,  6.14. 

INRVITABLK  ACCIDENT. 
I-'ire,  when  deemed  to  be,  V,  862. 
Liability  for,  VI,  818. 
To  animals  on  track,  I,  110-114. 
What  is,  VllI,  315- 
When   excuses  carrier.   I,  525;    II,    17-24, 

55.  121,  363.  .'?66,  373;  V,  570. 
Sec  also  Act  of  God;  Unavoidable  Ac- 

CIDKNT. 

INFAMY. 

EfTect    of,    upon    coinpetency    of    witness, 

VIII,  195. 
INFANCY. 

As  a   defense  to  action   on   subscription, 

VII,  763,  789. 
Disal)ility  of,  under  statute  of  limitations, 

III,  780;  VI.  328. 
Loss   of   support   during,   as   measure   of 

damages  for  death  of  parent,  III,  Q33. 
Of  landowner,   effect  of.  on   necessity   of 

effort  to  agree  before  condemnation,  IV, 

501. 
Of  landowner,  notice  of  condemnation  in 

cases  of,  IV,  507. 
Plea  of,   in  action  on  stock  subscription, 

VII,  763. 
See  also  Children:  Children.  Injuries 

Tf»:  Parent  and  Child. 
INFERENCES. 

Should  not  be  alleged  in  pleading,  V,  264. 
"INFERIOR  TRIBUNALS." 

Meaning  of,  as  referring  to  courts,  VIII, 

INFIRM  PERSONS. 
Care  demanded  of,  III.  259. 
Care  to  be  exercised  towards.  VI,  780. 
Sc  also  AfiED  Persons. 

INFLAMMABLE  BUILDINGS. 

See  CoMniTSTini.E  Matter. 
INFORMATION. 

In  quo  uiarraiito.  sufficiency  of.  VI,  1132. 

In  quo  r^'arraiito,  who  may  file,  VI,  I131. 

INFORMERS. 
Rights  of,  VI,  970. 


INERINGE.MENT. 

Of  patents,  remedies  therefor,  VI,  951-954. 
INGRESS. 

Duty   of  company  to   provide   means  of. 

VII,   2-M. 

To  trains,  duty  to  afford  safe  means  of,  II. 

3^9- 
See  also  Eoke.ss. 

INlli;kEXT  DI'.EI'CTS. 

In  freights,  carrier  not  liable  for  loss  by, 

II.  38. 
INIIERl'.NT  NATURE. 
Of  cattle  carried,  injuries  resulting  Irom, 

liability  for,   I,  747. 
INITIAL  CARRIER. 
Benefit  of  limited  liability,  when  confined 

to,  II,  -■53. 
Delivery  by,  at  end  of  his  line,  II,  92. 
Duties  and  liabilities  of,  as  to  passengers, 

11,  51.KS16. 
Duty  of.  to  transmit  instructions.  II,  Jjf). 
Is    liable    to    place    of    destination    unless 

there  be  express  limitation,  II,  252. 
Liability  of,  for  baKgage,   I,  5-7-S.lo. 
Liability    of,    for   issuing    through    ticket, 

VII.  1074,  1075. 
Limitation   of   liability   to   line   of.   in  bill 

of  lading,  I,  6jo. 
Right  of,  to  limit  liability,  I,  785;  II,  253, 

25fi. 
Rights  and   liabilities  as   such,  as  to  live 

stock,  I.  783-786. 
Rights,  duties  and  li;ibilities  of,  as  to  mer- 

cliandise,   II.  206-236. 
Subse(|nint   carriers  as  agents  of,    I,   787. 
When  liability  of  ceases,  II.  231-236. 
When   liable  as   insurer  until   delivery   to 

next  carrier,  II,  ()2,  148. 
When  liable  beyond  his  own  line,  TI,  213- 

220:  V,  595-597. 
When  may  store  goods  at  end  of  line,  II, 
148. 
INJUNCTION. 
General  treatment,  V,   11 18. 
(i ranting  the  ii'r/7,  V^  1 119. 
Cse  of  writ  in  particular  cases.  V,  1141. 
Continuing;  dissoh'ing,  V,  1156. 
I'iolation  of  the  writ,  V,   1159. 
Injunction  bonds,  V,  1162. 
Ill  Kciioriil. 

Against  arbitration  proceedings,  I,  457. 
As  a  remedy  for  unlawful  taxation,  VII, 

1002-10 10. 
Indemnity     to     landowner    in     lieu    of 

granting.  V.  1 104. 
Remedy  by.  for  discrimination,  IV,  104. 

124. 
Restraining  suit,  when  removes  bar  of 

statute.  VI.  329. 
To  restrain  company  from  crossing  an- 
other's track.   Ill,  41.3-415. 
To  restrain   construction  of  competing 

lines.  VI.  918. 
To  restrain  diversion  or  obstruction  of 

water,  VIII.   179. 
To   restrain    enforcement  of  judgment. 

VI.  106. 
To   restrain   enforcement  of  ordinance. 

VI,  736. 
To  restrain  excavation  under  right  of 
way,  VI,  401. 
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INJUNCTION -f<7)i/iHi<frf. 
Ill  K«!ii«>nil  —iinilniiiiil. 

To  restrain  execrtion  sale,  V,  548.  541). 
To  restrain  IIowIuh  •)f  land,  V.  987. 
To  restrain  infringein 'in  i>f  patents,  VI. 

95-^-954. 
To    restrain    interferciicc    with    or    ob- 

strnetion  of  priviit;-  ways.  VI.   loKi. 
To  restrain  looa'  assessments,  VI.  755' 
To  restrain   inisapiilication  of  funds,   I, 

^  r//>. 

To  restrain  nuisances.  VI,  804-897. 

To  restr.'iin  obstruction  of  navigation.  I, 
710:  VIII.  170. 

To  restrain  overcharges,  II.  6.32. 

To  restrain  sale  in  forechisure,  VI,  516. 

To  restrain  state  tax  on  interstate  com- 
merce. VI.  59. 

To  restrain  strikes  and  boycotts,  VII, 
721. 

To  restrain  suit  brought  against  re- 
ceiver  withotit   leave.    VI.    I2i,v 

To  restrain  mianthorized  sale  of  rail- 
road. VII,  108. 

To  restrain  iniauthori/ed  use  of  land, 
when  l)arred  by  lapse  of  time.  VI.  ,322. 

When  granted  to  restrain  infringement, 

VI.  95,r 

When  lies  on  construction  contract.  Ill, 
169. 
AkaIiisI  4>li>va(<Ml  railwii.vH, 

By  abutting  owner  to  restrain  construc- 
tion of  railway.  IV,  2(7q-.304. 

Determination  of  damages  in  lieu  of, 
IV,  .345- 

Judgment  awarding,  with  alternative 
damages.   IV.  ,350. 

Stay  of  proceedings  in.  pending  con- 
demnation proceedings.  IV.  287. 

To  stay,  until  easements  can  be  bought 
or  condemned.  TV,  ,351. 

Trial    by   jury   in   injunction   suits,    IV, 
,342-,346- 
B.V  or  au'uiiist  str«*o<   railway.'-i. 

By  ai)Utting  owner  to  restrain  construc- 
tion of  road.   IV.  264. 

For  want  of  consent  of  ainitting  owner, 

VII.  4.i-'. 

Generally.  VII.  ,366.  ,381.  .392. 
To  restrain   eonii>aiiy  i)rocecding  with- 
out consent  of  abutting  owner.   VII. 

.39-'- 

To  restrain  crossmg  or  parallehng  of 
track,  VII.  4,55. 

To  restrain  operation  of  street  railway, 
VII.  .35,5. 

To  restrain  tearing  up  pavement  in  con- 
structing road.  VII.  40,3. 

To  restrain  use  of  steam  on  street,  VII, 
422. 
In  «>oii(1oiniiali<>ii  prncooilin^N. 

Enforcement  of  judgment  by,  IV,  765. 

For  wrongful  interference  with  prop- 
erty. IV.  85.3-866. 

Retnedy  of  landowner  by,  on  Canadian 
expropriation  proceedings.  IV.  95,3. 

To  restrain  entry  on  land  before  com- 
pensation made,  IV.  558 

To  restrain  proceedings  under  English 
Compulsory  Purchase  Acts.  IV.  922. 


INJUNCTION -foH/»,i(f(/. 
Ill  iiiull<>i-N  an'«>('iliiu:  M<H'kliol(l«>i'N. 

To  restrain  »Ura  vires  acts.  VII,  ,y\H. 

To  restrain  exercise  of  corporate  fran- 
chise. VII,  .u-'. 

To  restrain  Iraudulenl  acts  of  directors, 
VII,  .W. 

lo  restrain  granting  of  free  passes,  VII. 

To  restrain  illegal  assessments  or  calls, 

VII,  .5.32. 
To  restrain  misuse   of  corporate  funds, 

VII.  .3.3.3.  J.37. 
To  restrain   payment  of  dividends,    IV, 

15,3:  VII.  .3,33. 
To  restrain  waste  of  corporate  property, 

VII,  338. 
In  innlUTH  atrvvting  HtrcntM  and   liifcli- 

wn.vN. 
Action  for,  by  abutting  owner,  VII,  637- 

643,  647.  648. 
Mandatory,  to  compel  repair  of  highway 

crossing,  III,  4.34. 
To  compel  restoration  of  highway.  VII, 

623. 
To  restrain  change   of  grade  of  street, 

VII,  61.3. 
To  restrain  obstruction  of  highway,  VII, 

716. 
To  restrain  proceedings  to  lay  out  street 

over  railway.  III.  442, 
To  restrain  unauthorized  use  of  street, 

VII.  641. 
To  restrain  vacation   of  highway,  VII, 

555- 
III  railroad  aid  profcrdinfc*. 

To  restrain  holding  of  election  on  ques- 
tion of  railway  aid,  VI,  606. 
To    restrain     issuance    of    railway    aid 

bon<ls.  VI.  667-670. 
To    restrain    municipal    aid    bonds,    VI, 

668.  669. 

INJURIEfv 
III  K*-'i*'i''il- 

By  defects  in  cattie-guards.  II.  598-603. 

By  insufliciency  of  culverts.  Ill,  662- 
66,1. 

By  negligence  at  station,  VII,  208-236. 

By  negligence  in  making  flying  switch. 
V,  1006-1010. 

By  negligence,  liability  of  electric  rail- 
way for,  IV,  26f)-272. 

By  negligence,  liability  of  street-car 
com])any  for.  VIl,  455-5,39. 

By  negligence,  liability  of  tramways  ffir. 
VII,  1 10.3. 

ComiH'tency  of  evidence  as  to  extent  of, 

V.  .395. 

Declarations  of  injured  party  as  to.  VII. 

498. 
Defendant's  negligence  as  the  proximate 

cause  of,  VI.  79.3-799. 
Evidence  as  to  means  of  avoiding,   V. 

,396. 
Evidence  of  permanency  of,  VI,  1030. 
On  Sunday.  VII.  821.  822. 
Presumption  of  negligence  upon  proof 

of,  V.  443. 
Prospective  damages  for  permanent.  Ill, 

695-702. 
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IKJVHIES- continued. 

Ill  K<>ll«>l'Ul  —  1 1'llfiiiiiti/. 

To  ahiittiiiK  'JwiKT,  by  embankments, 
IV.  ^7^'^7»■ 

To  abtiitiMK  propiTty,  recovery  tor  wtien 
in  common  with  olliers,  \TI,  (>^4.  W14. 

To  l)nsines>,  evidence  of,  on  assessment 
of  land  danuiKes,  IV,  647. 

To  estate,  power  of  personal  representa- 
tives to  site  for,  V,  554. 

To  lionieslc.'ids,  li.ibility  for,  V,   1064. 

To  latul  not  taken,  IV,  450-453. 

To  mail  clerks,  inspectors,  etc.,  liability 
of  comi)any  for,  11,8. 

To  mill  pr(j|)erty,  in  condemnation  pru- 
ceedinKs,   IV,  45-'. 

To  or  by  drains,  IV,  15^). 

To  persons  and  property,  l)y  blasting,  I, 

65-'-''54. 
Tn  persons  traveling  on  embankments, 

IV,  ,180. 
To  property,  caused  by  bridges,  I,  703- 

7'>5. 
To   property,   in   construction  of   ro;ids, 

liability  for.  III,  115-1  iS. 
To  property,  li.ibility  of  railway  confac- 

tor  for.  III.  14.'. 
To  slaves,  li:ibility  of  carrier  for,  II,  586. 
See  also  I'kkson.m.  I.njukiks. 
From  l'aiiiir<'  tit  f'oiirt'. 
To  cattle.  V.  830. 

To  crops,  pasturage,  etc.,  V,  832-8.55 
To  «'iii|>loycN. 

Aggravation  of,  as  afifecting  damages,  V, 

337. 

By  collision,  III,  JI-J5. 

By  derailment,  IV^  47. 

Duty  of  company  subseriuent  to,  V,  19. 

Generally,  V.   \(>-M5- 

Infan.t,  V,  246-J53. 

Of  elevated  railways,  IV.  368. 

Of  express  company,  liability  of  railway 
company  fcjr.  V',  565. 

Of  one  cdnijiany  by  negligence  of  an- 
other, V,  J53-jr)0. 

Of  street  railway  company.  VII.  532. 

Presumption  of  negligence  arising  from 
mere  proof  of,  V,  299. 

To  apprentices.  1,  453. 

To  master's  property,  liability  of  servant 
for,  V.  14. 
To  Koo<Is  ciifi'itMl. 

By  delay,  II,  62-72. 

In  loading,  liability  for,  II,  54. 

Liability  of  carrier  for.  II.  42-90. 

Liability    of    express    company    for,    V, 

574-577- 
Measure  of  damages  for,  II.  287-305. 

To  live  Ktofk. 

Burden  of  proof  in  cases  of.  V,  449. 
Generally.  I.  88-372. 
Liability  for.  VII,  349. 
To  imssoiijff'fH. 

By  collision.  Ill    12-21. 

By  derailment.  IV.  3^47. 

By  strikers,  liability  for    Vil.  720. 

Excessive   damages   ir    a.iions   for,    II, 

581-586. 
Expenses  resulting  from,  as  an  element 

of  damages,  II,  573. 


INJURIES -f.-H/i/iKfrf. 

To  |IUNH«'IIK<'|-M —  lOltlllltlil. 

!'"r(jm    failure    to    build    and    maintain 

fences.  V,  832. 
From  other  jiassen-gers,  duty  to  protect 

passenger  against,  11.  431. 
On  c.ible  cars.  I.  7J«>-73i. 
Presumption    of    negligence    from    mere 

proof  of,  II,  544-541). 
To  iH'i'Noii  Of  |iro|H>i-ly  on  NirtM'l. 

By  !\egligence  in  operating  steiim   rail- 
way  in   street   or  highway.   VII,  fuj.v- 

706. 
Due  to  f;iilure  to  keep  street  in   repair, 

VII,  6(>7. 
Generally,  IV,  357-368;  VII,  510-532. 
To  children,  II.  7,^J.  825. 
To  person's  and  teams  at  crossings.  III, 

460-657. 
To  tresp.-issers,  VII,  11 17-1 166. 

INJUUII.S  TO  C.\RS  liV  CVFTLE. 

(.iciicnil  trciitincnt,  \',  11(16. 

INJURIOUSLY  .M'l'IXTING. 

What  constitutes,  IV,  8S4. 
INXKKKPKRS. 

Liability    of.    distinguished    from    that    of 

sleeping-car  comii.'iny.  \'II,   135. 
Regulations  as  to  use  of  statitms  by,  VII, 

208. 
T;ix;ition  of.  \'1I,  yi  i. 
See  also  I  lonci.s. 
INQUEST. 

.Ndmissibility  of  depositions  taken  at,  V, 

5  J-'. 
Where  coroner  may  hold.   III,  316. 

INQUIRY. 

By  carrier  as  to  value  of  baggage,  I,  550. 
Duty  of  i)ledgee  of  stock   to  make,  VII, 

2o"i. 
Duty  of  purchaser  of  bonds  to  make,  VI, 

693.  6(J4.  704. 
Transferee  of  commercial  paper,  when  put 

upon.  I.  5<)5. 
What  will  put  a  purchaser  upon,  I,  674- 

676. 
See  also  BoN.v  FiDic  Pl'rc  haser. 

INSANE   PERSONS. 

Care  reijuired  from  carrier  toward,  II,  361. 
Duty  to  eject  or  restrain.  VII,  134, 
Duty  to  restrain.  II.  433. 
Ex|nilsion  of.  IV.  180. 
Obligation  to  carry,  II,  346. 

insolvi:ncy. 

General  treatment.  V.   1167. 

As  affecting  contracts.  III.  70. 

As  ground  for  receiver.  VI.   Ii6g. 

Of  company  aided.  efTect  of.  upon  validity 
of  subscrii)tion.  VI,  611.  696. 

Of  company,  as  a  defense  to  action  on 
subscription.  VII.  788. 

Of  construction  comiiany.  right  to  con- 
tinue work  after.  III,  181. 

Right  of  stoppage  in  transitu  must  be  based 
on,  II,  186. 

INSPECTION. 
See  Disiovkry;  Inspection. 

INSPECTORS. 
At  stations,  liability  of  company  for  false 
imprisonment  by]  V,  609. 
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INSPECTORS  -  amtinual. 
Of  cUitions,   IV,  5.<. 

Of  niaeliiniTy,  wlien  fellow-servants  of  op- 
erators, V,  "()-'. 

IXSTANTANKOUS  DEATH. 

Liability  for.   111,  7W>-70(> 

INSTKLCTIONS. 
To  t'iii|tlu,vi'N,  <'lr. 

I'.y  Court,  to  TuortKa^;e  trustees.  \'l.  4''/). 
Coiitrdiutory  neKiik'ence  in  disobedience 

of.  V,  JXV 
Deviation   from,   by  auent,   effect   of.    I, 

54- 

Duly  to  Kive  to  infant  employes,  V,  J74. 

Duty  to  nivc  luiskilled  enii)loyes,  V,  ,u- 
.V). 

Failure  of  vice-prineip;d  to  nive,  liabil- 
ity <if  eouipauy,  \',  (tyCt. 

( )f  shipper,  liability  of  initial  carrier  as 
to,  II,  JO'.  joH. 

To  .'iKeiits,  I,  46. 

To  carriir,  to  forward  forthwith,  II.  20. 

To  conimissioucrs   appointed   to  assess 
(laui;iKes,   l\',  60,?. 
To  ,|iir.v. 

Assuming  facts  not  in  evidence,  III,  ,?io. 

As  to  comparative  ncKliKcnce,   III,  44- 

A<)- 

As  to  compensatory  damiincs.  Ill,  fiXj. 

As  to  credibility  of  employes  as  wit- 
nesses, \'l  1 1,  ^o.v 

As  to  exemplary  damaues,   III,  (xjj. 

CuriuK  error  in  admission  of  evidence 
by,  1.  .m-:  IV.  7W 

Discretion  of  court  as  to  time  to  pre- 
pare.  I,  .^H.v 

Erroneous,  as  assumiuK  facts,  II,  55('). 

Erronecuis,  as  invading  province  fif  jury, 

II.  557- 
Erroneous,  in  not  correctly  stating  tlie 

law.   II.  557,  5^)0. 
Erroneous,   when    ground    for   reversal, 

IV.  7K5;   VI,  «.V-«40. 

Ini|)roper,  as  assuming  facts  not  proven, 

V.  .)4S. 

Improper,  in  not  correctly  stating  the 
law,  V,  046. 

In  .ictioiis  against  carriers.  I,  81,5-815; 
1 1 .    '(>fK   55  J-  562. 

In  actions  against  city  or  town,  for  Iti- 
juries  received  in  street  or  higliway, 
VII.  605. 

In  actions  against  receivers,  VT.  12\6. 

In  actions  by  abutter,  for  damages  sus- 
tained by  railway  in  street.  VII,  Ct^6. 

In  actions  by  and  against  express  com- 
panies, V,  602. 

In  actions  by  husband,  for  personal  in- 
juries to  wife,  V.   1071. 

In  actions  for  causing  death.  Ill,  884- 

^  918. 

Tn  actions  for  conversion.  VIII,  T14. 

In  actions  for  damages  by  fire,  V,  945- 
949.  . 

In    actions    for    damages    for   nuisance. 

VI.  900. 

In  actions  for  damages  for  wrongful  in- 
terference with  property.   IV,  840. 

In  actions  for  ejection  of  passengers, 
IV,  221-223. 


INSTRUCTIONS -fo»i/<»ii(f(/. 
To  ,|ni'.V  —  K'li/iiiiiii/. 

in  actions  for  failure  to  build  and  main- 
tain fences,  \',  H31. 

In  actions  for  failure  to  build  or  repair 
cattle-guards  and  fences,  II,  (h)\. 

In  actions  for  false  imprisonment,  V, 
6 1-'. 

In  actions  for  Mowing  land,  \',  gi/)-!)'/) 
In  actions  for  iiijuries  at  crossings.  111, 
648-(i55. 

In  actions  for  injm'ies  at  stations,  \'ll, 

.  -'.i.?.  -',14. 

in  actions  for  injmies  by  collisions,  III, 

17-19.  21. 
In  actions  for  injuries  by  negligence  ol 

fellow-servants,  V,  78.s'-78H. 
In  actions   for  injuries  by  obstructions 

and  encroachments  in  highw;iys,  VII, 

715. 

In    actions  for    injuries    by    railway    in 

street  or  highw;iy.  \  II,  "o.?,  704. 

In   actions  for  injuries   to  cliilrlreu.   II, 

•"^'4-81 7- 
In  actiipiis  for  injuries  to  emi)loyes,  V, 

,50o-,U)8, 
In   actions  for  injuries  to  employes  liy 

Collision,   III,  25. 
In  actions  for  iiijm-ies  to  jiasseiigers  by 

der.'iilment,   l\',  44. 
In    actions    for   injuries    to   tresfjassers, 

VII.   11^4-1166. 
In  actions  for  libel  or  slander,  \'I.  jflo. 
In    actions    for    malicious    prosecution, 

VI,  ,,--'. 

In  actions   f(jr  negligence.  \'l.  8-7-8,55. 
In  actions  for  personal  injury  at  or  near 

bridge,   I,  709. 
In  actions  on  contracts.   Ill,  2,54. 
In    actions    on    construction    contracts, 

III,  176. 
In    actions    on    subscriptions    to    stock, 

VII.  7(/). 

In  actions  under  Civil  Rights  .Act,  III, 

In  stock-killing  cases,  I,  ,5,5i-,545. 
Invading  the  jirovince  of  the  jury.  III, 

Non-reversible  errors  in,  I.  404-41,?. 

Objections  to,  how  to  be  taken,  I,  417. 
418. 

On  assessment  of  damages  by  jury,  gen- 
erally, III.  7.^7. 

On  assessment  of  land  damages,  IV, 
629-f).59. 

On  (|uestion  of  contributory  negligence 
at  crossings.  I II.  554. 

On  (juestion  of  contributory  negligence, 
generally.  III,  .^ofi-.^is. 

On  trial  de  novo  of  appeal  from  justice 
of  the  peace,  I,  ,568, 

On  trial  generally,   VIII,  42-88. 

On  trial  of  action  for  loss  of  baggage, 

I.  -:^7^- 
On  trial  of  ejectment  suits,  IV,  255. 
Outside  of  the  issue,  II,  280. 
Prayers     for,    in    actions     for    causing 

death.  III.  91.5-920. 
Presumptions  of  regularity   respecting, 

I.  3«5. 
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INSTRUCTIONS  —  contiitued. 
To  jury  —  loiilinucil. 

Questions  for  jury  subject  to,  VI,  814. 

81S. 
Reference  in,  to  view  by  jury.  VIII.  18. 
Reversal  for  erroneous,   I,  389-396. 
Verdict  contrary  to.   when   ground   for 

new  trial.  VI,  843. 
What  are  improper,  generally,  VIII,  61- 

7i- 
What  arc  improper  in  actions  for  caus- 
ing death.  III.  904-913. 
What  are  proper  in  action  for  causing 

death.  III,  894-904. 
What  are  proper,  generally,  VIII,  50- 

61. 
See  also  Further  Instructions. 
INSUFFICIENCY. 
Of  evidence,  nonsuit  for,  VIII,  24,  29. 

INSULTS. 

By  other  passengers,  duty  of  company  to 
protect  passenger  ag-inst.  VII,  473. 

By  third  persons  to  passengers.  II,  435. 

Duty  to  protect  passengers  from,  II,  430; 
VII,  460. 

Excessive  damages  for.  II.  585:  IV,  241. 

Exemplary  damages   in  cases  of,  to  pas- 
sengers. II.  577;  IV.  22,2,. 

From    other  passengers,   duty   to   protect 
passenger  agai'^.st,  II,  431. 
INSUR.\NCE. 

liifc  UIKl   tli-o. 

Deducting  insurance  money  from  dam- 
ages by  tire.  V.  966,  967. 

Deducting  insurance  money  from  dam- 
ages for  causing  death.  III.  812.  927. 

Deduction  of  insurance  money  from 
damages  to  passengers,  II,  574. 

Duty  of  warehousemen  to  insure,  VIII, 

163. 

Evidence  of  increased  cost  of,  on  assess- 
ment of  land  damages,  IV.  649. 

Increased  cost  of.  as  an  elemcni  of  land 
damages.  IV,  699. 

Of  goods  shipped,  effect  of.  on  right  to 
sue  carrier.  II,  273. 

Of  property  burned,  as  a  defense,  V, 
907. 

On  deceased's  life,  proof  of,  in  mitiga- 
tion of  damages.  III.  884. 

Receipt  of  insurance  money  as  a  de- 
fense. III.  812. 

Right  of  intcrmediau*  carrier  to  benefit 
of.  II.  242. 

Stipulation  for  benefit  of.  I.  641;  IT. 
ISO:  VI.  340- 

Subrogation  of  company  after  claims  of 
loss.' VII.  724. 

See  also  Firk  I\sur.\nce. 
Cari'lors  as  iiisiiii-(>ri4. 

Carrier  no-t  insurer,  as  to  passengers.  IT, 

.363- 
Company  not   insurer  against  fires,   V, 

865. 
Company    not    insurer    as   to    safety    of 

machinery,  V.  71, 
Company  not  insurer  of  competency  of 

servants,  V.  697. 
Company     not     insurer     of    employe's 

safety,  V,  21. 


33' 
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INSURANCE -fo)i/m«f(/. 
Carri4>i'N  41M  iiisiii-cfM  —  loiitinued. 

Express  company,   how   far  an  insurer, 

V,  570. 

How  far  carrier  is  insurer,  I.  522,  747. 

Liability  of  carriers  of  merchandise  as 
insurers.  II,  16-25. 

Liability  of,  during  transit.  II.  16-25 

When    company    becomes     insurer 
agreement,  VI,  341. 

When  initial  carrier  is  insurer,  until  de- 
livery to  next  carrier,  II,  148. 

WHicn  liable  as  insurer.  L  522. 

INTENT. 

Effect  of,  on  question  of  dedication,  IV,  2. 

Of  legislature,  ascertaining,  VII,  262,  263. 

Of  parties  to  contract,  ascertaining,  III. 
201. 

Presumption  of,  from  conduct,  V,  442. 

Question  of.  in  awarding  exemplary  dam- 
ages, III,  685. 

Weight  given  to,  on  question  of  abandon- 
ment, I,  I. 

INTEREST. 
In  event,  effect  of.  on  competency  of  wit- 
ness, VIII,  196-199. 
In  land,  what  may  be  condemned,  IV,  412- 

435- 
Insurable,  V,  844.  84=;. 
Interpretation  of  statute  taxing,  VII,  851. 
Jurors,  when  disqualified  by  reason  of,  IV, 

613.  614. 
Of  aibutting  owner  in  the  street.  VII.  590. 
Of  landowner  in  right  of  way,  VII,  80. 
Of  receiver,  removal  for,  VI,  1223. 
Of  stockholders,    in    corporate   property, 

VII,  306. 
Remaining    in    landowner    after    deed    of 

right  of  way.  IV,  470. 
What  acquired  by  condemnation  of  land, 

IV,  430-435- 
What  ac(iU'ired   in    street  by   condemning 

right  of  way  through,  VII,  587. 
What  acquired  in  street  by  street  railway 

company,  VII.  352,  374. 
What  passes  by  deed  of  right  of  way,  IV. 

468. 
INTEREST. 

General  treatment,  V,  1 172. 

The  right  to  interest,  V.  1173. 

Cnmputation  and  rate,  V,  1175. 
Effect  of  payment  of,  t^  validate  irregular 

bonds.  VI.  687. 
In   actions  against   carriers.    II. 

299, 
In  actions  for  flowing  lands.  V. 
In  actions  for  goods  lost  by  ,^elay.  II 
In  actions  for  injuries  by  fire.  V,  964. 
In  actions  for  taxes.  VII,  995. 
On  bonds,    guaranty    of    payment  of, 

1057.  1058. 
On  bonds,  tax  on,  VII,  6q. 
On  compensation,  under  Canadian  expro- 

nriation  laws.  IV.  939. 
On    compensation,    under    English    Com- 
pulsory Purchase  Laws.  IV,  920. 
On  corporate  bonds.  T.  661:  VTIT.  142. 
On  daninges.  T.  .'^20:  11.  633;  III.  738-741. 

054.  955.  IV,  328:  VII.  1113. 
On  damage;;,  for  overcharges,  II,  633. 


292,  293. 


1005. 


72. 


V. 


m:, 


iit'd. 

r  an  insurer, 

I.  S22,  7A7- 
erchandisc  as 

II.  i6-_>5,  55. 
insurer    by 

irer,  until  dc- 
148. 

cation.  IV.  2. 
VII,  262,  263. 
rtaining.   Ill, 

t.  V.  442. 
emplary  dam- 

1  of  abandon- 


;tency  of  wit- 
ined,  IV,  412- 

ng,  VII,  851. 
reason  of,  IV, 

eet,  VII.  590. 

VII,  80. 

1223. 
•ate   property, 

ifter    deed    of 

ition  of  land. 

condemning 
587. 
street  railway 

t  of  'vay,  IV. 


75- 

date  irregular 

II.   292.   293, 

V.  1005. 
-^clay.  II.  72. 
.  V.  964. 

yment  of,  V, 


ladian  expro- 

nglish    Com- 
.  920. 

ruh  142. 
III.  738-741. 

's,   II.  633. 


INDEX. 


1057 


INTEREST  —  continued. 
On  debentures.  III.  960. 
On  land  damages.  IV.  724-728.  920,  939. 
On  overdue  coupons.  Ill,  ^yj. 
On  overdue  taxes,  VII,  987. 
On  railway-aid  bonds.  VI,  672. 
On  railway-aid  bonds,  failure  to  pay  does 

not  affect  negotiability,  VI,  689. 
On  receivers'  certificates,  VI,  1206. 
On  subscriptions,  agreement  by  company 

to  pay,  VII,  745.  746. 
On  value  of  goods  lost  by  fire.  II.  75. 
Payments   of,    when    subject   to   taxation, 

VII,  877. 
Provisions  as  to  payment  of.  VI.  679. 
Receiver,  when  chargcvble  with.  VI,  1219. 
Rights   of  bondholders   in   respect   to,   I, 

669. 
Right  to,  as  between  buyer  and  seller  of 

stock,  VII,  292. 
When  allowed  as  damages,  I.  350. 
When  lessor  entitled  to,  VI,  241. 
See  also  Usury. 

INTERFERi:  NCE. 
With  corporate  franchise,  remedies  for,  V, 

1027. 
With  casements,  remedies  for,  IV.  161. 
With    possession    of   receivers.    VI.    1182, 

1 183. 
With  private  ways,  remedies  for,  VI,  1079- 

1081. 
With  receivers  by  strikers.  VII,  721. 
INTERLOCUTORY  ORDERS. 
What   are,   and   therefore   not   appealable, 

IV,  777- 
INTERMEDIATE  CARRIER. 

Contr;i'-ts  by,  for  limitation  of  liability,  II, 

25j.  '55- 

Delivery  of  baggage  to,  I.  528. 

Judgment  against,  in  favor  of  initial  car- 
rier, V,  597. 

Liability  of,  for  baggage.  I.  530. 

Liability  of.  for  delay.  II,  517. 

Notice  and  delivery  to.  I,  784. 

Right  of,  to  demand  charges,  II.  647.  648. 

Rights  and  liabilities  of.  as  to  passengers, 
II.  516.  517- 

Rights,  duties  and  liabilities  of.  I.  786- 
788:  II,  236-242. 

Rights  of,  as  regards  charges,  II,  647,  648. 
INTERNAL  REVENUE. 

Evidence  of  payment  of  tax  on  lost  goods, 

V.  .390. 
Generally,  VII,  69-73. 
Stamps,  recptirement  of,  VII,  72. 

INTERPLEADER. 
General  treatment.  V.  1177. 
In  actions  against  carriers,  II,  280. 
In  attachment,  I,  510. 
INTERPRETATION. 
In  genera  i. 

Of  bills  of  ladii^,  I,  612-624. 
Of  bills  of  particulars.  I.  651. 
Of  customs  and  usages.  Ill,  665. 
Of  acciden't  policies.  I,  1.3. 
Of  fire  policies.  V,  845,  846. 
Of  judgments.  VI.  82-100. 
Of  particular  words  on  passenger  ticket, 
VII.  1041. 
8  D.  R.  D.— 67 


INTERPRETATION  —  continued. 
In  K<*nernl  —  unitiiiiieci. 

Of  power  of  attorney  to  transfer  stock, 
VII,  285. 

Of  round-trip  tickets,  VII,  1064,  1065. 

Of  rules  for  the  conduct  of  the  com- 
pany's business.  V,  30. 

Of  subscriptions  to  stock,  VII,  739-743. 

Of  tickets  over  connecting  lines,  VII, 
1073,  1074. 

Of  writings,  a  question  of  law,  VIII,  43. 
Ol'  coiilrucls. 

Evidence  of  conduct  of  parties  to  show, 
V.  930. 

For  carrying  the  mail.  II,  I. 

For  joint  user  of  rigJit  of  way,  VII.  83. 

For  railway  construction.   III,    121-131. 

Generally.  III.  201-203. 

Limiting  liability  as  to  passengers.  II, 
439- 

Limiting  liability  for  loss  of  goods,  V, 

594- 
Of  agreements  between  connecting  car- 

ricrs  of  passengers,  II,  517,  518. 
Of  agreements  between  connecting  lines. 

generally.  III.  68. 
Of   agreements    to   convey   land.    VIII. 

148. 
Of  agreements  to  issue  free  passes.  VI, 

9.39. 

Shipping.  II,  156-162. 

Special    limiting  liability,  I,  781. 

To  establish  stations,  VII,  201. 
Of  tle<>4ls,  leases,  etc*. 

Of  assignments.  I.  479. 

Of  car  leases.  VII,  129. 

Of  deeds.  IV,  7-23. 

Of  leases.  VI.  198-203.  224. 

Of  mining  leases.  VI.  402. 

Of  mortgages.  VI.  4,36-443. 
Of  Ntalntes,  jie?ierall,v,  VII,  262-271. 

Affording  remedy  for  causing  death.  III. 

746-755- 

And  contracts  for  sale  of  railroad.  VII. 
107. 

Authorizing  mortgages  of  corporate 
property,  VI,  409-411. 

By-laws.  I,  726. 

Connecticut  and  Massachusetts  statutes 
relative  to  grade  crossings,  III.  450. 

Constitutional  provisions  as  to  compen- 
sation for  land  condemned.  IV.  541. 

Constitutional  provisions  respecting  aid 
to  railways.  VI,  524-526. 

English  statutes  relative  to  passenger 
fares,  VII,  1085. 

Exemptions  from  taxation.  VII,  892-900. 

Fence  laws.  V.  795-797. 

C'ving  laborers'  liens.  VI.  294. 

Imposing  restrictions  on  foreign  corpo- 
rations, V,  1013. 

Interstate  Commerce  Act,  VI,  4. 

Land  grants.  VI,  134,  135. 

Rapid  Transit  Acts,  VI,  1154. 

Regulating  charges,  II,  615. 

Regulating  liability  for  injuries  caused 
by  fire,  V,  8s2-«S7. 

Regulating  proceedings  to  dissolve  cor- 
poration, IV,  133. 

Relative  to  cattle-guards,  II,  592. 
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INTERPRETATION  —  continued. 
Of  HtututCM,  generally  —  continued. 

Relative  to  compensation   of  receivers, 

VI,   1220. 

Relative  to  condemnation  of  land,  IV, 

392-399. 

Relative  to  consolidation,  III,  74-79. 

Relative  to  construction  of  bridges,  I, 
688-690. 

Relative  to  crossing  of  railroads.  III, 
393-396. 

Relative  to  duty  to  construct  culverts, 
III.  658. 

Relative  to  duty  towards  employes,  V, 
16. 

Relative  to  foreclosure  of  railway  mort- 
gages, VI,  470. 

Relative  to  issuing  railway  aid  bonds, 
VI,  660. 

Relative  to  issuing  stock,  VII,  278. 

Relative  to  killing  stock,  I.  93-97. 

Relative  to  liability  of  company  for  in- 
juries to  servants  by  negligence  of  fel- 
low-servants, V,  709-720. 

Relative   to   mumcipal  aid  to   railways, 

VI.  554-562. 

Relative  to  obstructions  and  encroach- 
ments in   streets  and  highways,  VII, 

707. 

Relative  to  right  of  appeal.  IV.  772. 

Relative  to  trustees  under  railway  mort- 
gages, VI,  459. 

Statutory  grants  of  right  of  way,  VI, 
1 1 20. 

Tax  laws,  VII,  850-855. 
Of  charters  and  ft'anchises. 

Of  charter  provisions,  II,  696-710;   IV, 

275:  VII,  377-382. 

Of   charters    granted   by   two   or   more 

states,  II,  677. 
Of  charters  of  elevated  railways,  IV,  275. 
Of  charters  of  street-railway  company, 

VII,  377-382. 

Of  corporate  franchises,  V,  1025. 
Of  instriictioiiN. 

As  to  contributory  negligencq,  III,  307. 

Generally,  I,  3,31;  V.  942;  VIII,  61. 

In  actions  for  injuries  to  employes,  V, 
300. 

On  doctrine  of  comparative  negligence, 
HI.  44. 
Of  pIoadiii^'N. 

Generally,  VI,  983. 

In  actions  against  carriers  of  passen- 
gers, II.  524. 

In  actions  for  injuries  by  negligence  of 
fellow-servants,  V,  774. 

In  actions  for  injuries  to  employes,  V, 
261. 

Of  plaintiff's   pleadings   in    actions   for 
injuries  by  fire,  V,  899. 
Of  vorcUots. 

Generally.  VIII.  91. 

In  actions  for  causing  death,   III,  920. 

In  condemnation  proceedings,  IV,  750. 

Special  verdicts.  VIII,  loi. 

INTERROGATORIES. 
Admissibility  and  effect  of,  as  evidence, 

V.  521. 
Filing  of.  in  foreclosure,  VI,  487. 


INTERROGATORIES  —  co«//«ucrf. 
Right  to  submit,  to  the  jury,  VIII,  95-98. 
To  garnishees,  I,  508. 

INTERRUPTION. 
Of  possession,  when  defeats  title  by  pre- 
scription, I,  ij. 

INTERSECTION. 
Of  railroads,  location  of,  VI,   1122. 
See  also  Crossing  of  R.mlways. 

INTERSTATE  COMMERCE. 

General  treatment.  VI,  i. 

Pozk'cr  of  Congress  to  regulate,  VI,   i. 
Jl'hat  is  deemed  interstate  commerce,  VI,  3. 
The  Interstate  Commerce  Act,  VI,  4. 
State  laws  affecting  interstate  commerce, 
VI,  58. 

Appeal  from  commission,  to  U.  S.  Su- 
preme Court,  V,  639. 

Bridging  interstate  river,  I,  712. 

Discrimination  as  between  places  under 
Interstate  Commerce  Act,  IV.   106. 

Discrimination  in  interstate  freights,  IV, 
123. 

Effect  of  Interstate  Commerce  Act.  on 
powers  of  states  to  regulate  charges,  II, 
619. 

Issuing  free  passes  as  affected  by  Inter- 
state Commerce  Act,  VI.  940. 

Issuing  mterstate  bills  of  lading,  I,  624. 

Power  of  railway  commissioners  over  in- 
terstate freights,  VI.  1151,  1152. 

Remedy  for  discrimination  under  Inter- 
state Commerce  Act.  IV.  123. 

Removal  of  causes  arising  under  Inter- 
state Commerce  Act.  VII.  23. 

Rights  of  colored  persons  under  Inter- 
state Commerce  Act,  III,  31. 

State  statutes  attempting  to  regulate,  VII, 
250. 

Statutes  regulating,  unconstitutional,  VI, 
1152. 

Statutory  restrictions  upon  liability  not 
applicable  to,  VI.  341. 

Texas  rule  as  to  limitation  of  liability  for 
negligence  as  respects  interstate  ship- 
ment. II.  183. 

What  is  an  interstate  shipment,  II,  183. 

See  also  Commerce. 

INTERVENING  CAUSE. 
As  a  defense.  II,  532. 
Effect  of,  on  doctrine  of  contributory  neg- 
ligence. III.  544. 
When  wind  is,  V.  882. 

INTERVENTION. 

General  treatment.  VI,  71. 

By  attorney-general,  in  suits  against  cor- 
poration. I.  512. 

By  stockholders  in  suits  against  corpora- 
tion. VII.  329. 

Citizenship  of  interveners,  on  question  of 
removal  of  cause.  VII.  31. 

Costs  of  proceedings  iw,  III.  329. 

In  attachment  s"it.  I.  510. 

In  foreclosure,  VI.  480-482. 

In  foreclosure,  petition  o;,   v^I,  486. 

In  suits  by  stockholders.  VII,  345. 

INTOXICATING   T.IQUORS. 
General  treatment.  VI,  74. 
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INTOXICATING  LIQUORS  — coutiiiucd. 
Drinking  of,  by  jurors  as  ground  for  new 

trial,  VI,  841. 
Seizure  of,  in  hands  of  carrier,  II,   124. 
State  regulation  of  carriage  of,  VI,  70. 
See  also  Intoxication-. 

INTOXICATION. 

Care  demanded  from  intoxicated  persons. 

III,  259.  ,    . 
Care  required  from  carrier  towards  intox- 
icated passengers.  11.  362,  431. 

Duty  of  company  toward  intoxicated  tres- 
passer, VII.    1146. 

Duty  to  restrain  wrongful  acts  of  intox- 
icated passengers,  11.  ,^62.  431. 

Expulsion  of  passenger  for,  from  street 
car.  VII.  5.W- 

Expulsion   of   passenger   for,   from   train, 

IV,  188. 

Injury  aggravated  by.  as  a  defense.  V .  275. 

Killing  intoxicated  persons.  III.  765- 

Of  employe,  admissibility  of  evidence  ot, 

V,  404- 

Of  insured  person,  as  a  defense,  I.  17- 

Of  one  injured  at  station,  when  contribu- 
tory negligence.  \'II.  231. 

Of  passenger.  II.  319. 

Of  passenger,  as  cnntributory  negligence, 
II,  446,  459;  ni,  821,  835- 

Of  passenger,  leaving  moving  train,  II, 
486.  .       , 

Of  passenger,  when  releases  earner  from 
obligation  to  carry.  II.  346. 

Of  person  in  charge  of  cattle,  effect  of,  I, 
209. 

Of  person  injured,  admissibility  of  evi- 
dence of.  V,  411. 

Of  person  injured,  when  a  defense,  Vll, 

Of  "person  injured,  when  contributory  neg- 
ligence, III,  628. 

Of  person  on  track,  contributory  negh- 
gencc.  III,  547.  ,   ..^ 

Of  servant,  notice  to  company  of.  V.  70ji. 

Of  street-car  driver,  liability  for,  VII,  517. 

Running  on  drunken  man  on  track,  lia- 
bility for,  VII,  521. 

When  contributory  negligence  while  get- 
ting on  car,  VII,  483- 

See  also  Intoxicating  Liquors. 

INTRA  VIRES. 
What  acts  or  contracts  are,  VIII,  129-131. 

INVENTIONS. 

Duty  of  companv  to  adopt  new,   II.  37*: 

V.  74.  864:  VII.  4.S5- 
Patents  for,  see  Patents  FOR  Inventions; 
Improvements. 

INVIOLABILITY. 
Of  charters.  11.  678-696. 
Of  corporate  franchises.  V.  1024. 
Of  provision   in   charter  exempting  irom 
taxation,  VII,  8go. 

INVOLUNTARY  PAYMENTS. 
Of  overcharges.  II,  629.  630;  VI,  965. 

"  INVOLVING." 

Meaning  of,  as  applied  to  appeals  "  in- 
volving the  construction  of  the  constitu- 
tion," VIII,  315- 


IOWA. 

Assessment  and  levy  of  railroad  taxes  in, 
VII,  950. 

Commission  of,  as  to  joint  through  rates, 
II.  640. 

Conditions  exempting  carrier  from  liabil- 
ity to  person  riding  on  free  pass  in,  VI, 

944- 

Constitutionality  of  statutes  of,  as  to  mu- 
nicipal aid  for  railways.  VI,  540. 

Constitutionality  of  tax  laws  of,  VII,  839. 

Deductions  for  benefits  under  condemna- 
tion laws  of,  I\^  713. 

Do-trine  of  comparative  negligence  denied 
in.  Ill,  51- 

Double  damages  for  killing  stock  in,  I, 
352. 

Federal  grants  to,  VI,  144-148. 

Grade  crossings  under  statutes  of,  III, 
412,  446. 

Grants  by,  to  railroads,  VI,  i8l. 

Grants  of  swamp  lands  in,  VI.  189. 

Homesteads  in  public  lands  in,  VI,  1108. 

Injuries  to  animals  running  at  large  in, 
I,  2ig,  224. 

Local  assessment  upon  steam  railways  in, 
for  repairs,  paving,  etc..  VII.  687. 

Occupation  of  streets  by  s«tcani  roads  un- 
der legislative  grants  of,  VII.  559. 

Operation  of  statute  of,  giving  right  of 
action  for  causing  death.  III.  748. 

Powers  of  railway  commissioners  of,  II, 
621. 

Review  of  town  bonding  proceedings  by 
mandamus  in.  VI.  749. 

Rule  as  to  imputed  negligence  in.  V.  1081. 

Statutes  of.  regulating  liability  for  injuries 
caused  by  fire,  V,  853. 

Statutes  of.  regulating  liability  to  servant 
for  injuries  caused  by  negligence  of  fel- 
low-servants. V,  712-715. 

Statutes   of,   relative   to   connecting  lines, 

111.65.  .  ,      . 

Stai.;tes  of,  relative  to  defective  crossings, 

"^-  •*73-  ..      .,      . 

Statutes  of,  relative  to  distribution  of  dam- 
ages for  causing  death.  III.  762. 

Statutory  duty  to  fence  in.  V.  801. 

Statutory  penalties  for  overcharges  in,  II, 
636. 

Taking  land  for  streets  and  laying  out 
roads  in.  VII,  550. 

Taxation  in  aid  of  railways  in,  VI.  722. 

Taxation  of  land  grants  in.  VII,  879. 

Transportation    of    diseased    cattle    in,    I, 

7S8- 
Statutory  regulation  of  grade  crossings  in, 

III,  446. 
IRREGULARITIES. 

Connected  with  view  of  premises  as 
ground  for  setting  aside  verdict.  IV,  752. 

EfTect  of  appearance  as  a  waiver  of,  IV, 
812. 

In  condemnation  proceedings,  as  ground 
for  injunction.  IV,  857. 

In  issue  of  bonds,  ratification  of,  I,  658. 

In  mode  of  arrival  at  verdict,  remedy  for, 

IV.  7S2. 

In  railway  aid  bonds,  when  not  fatal,  VI, 
676,  690. 
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IRREGULARITIES  —  fOH/i;i«frf. 

In  railway  aid  election,  when  disregarded, 
VI,  608. 

In  service  of  process,   relief  against,  VI, 
1 103. 

In  subscription  in  aid  of  railway,  cured  by 
subsequent  legislation,  VI,  613. 

In  subscriptions  as  a  defense  to  action  for 
calls,  VII,  793. 

In  taxation,  injunction  for.  VII,  1006. 

On  part  of  commissioners  in  condemna- 
tion proceedings,  remedy  for,  IV,  741. 

Waiver  of,  in  conduct  of  view  of  premises 
by  jury,  IV,  627. 

W'l'.at  may  he  disregarded  on  appeal,  gen- 
erally. I,  397-414. 

What   may   be   disregraded   on   appeal   in 
condemnation  proceedings,  IV.  786-791. 

What  will  be  disregarded  on  appeal  from 
justice's  court.  VI.  125. 
IRRELEV.\NCY. 

Of  evidence,  V.  392.  405. 

Striking  out  allegations  for.  VI,  1055. 
IRREPARABLE  DAMAGRS, 

Abutting  owner  may  obtain  injunction  in 
cases  <if.  VII.  640. 
IRRIGATION. 

Increased  cost  of.  as  an  element  of  land 
damages.  IV.  697. 

ISSUANCE. 
Of  bonds.  I.  655-659. 
Of  bonds  in  aid  of  railroads.  V^I.  655-670. 
Of  certificates  of  indobtedness,  IT.  (!05. 
Of  debentures,  power  to  make,  III.  959. 
Of  free  passes.  VI,  940. 
Of  new  stock,  suit  to  compel.  VII,  339. 
Of  patents,  VI,  949. 
Of  process,  VI.  1083-1085. 
Of  receivers'  certificates.  VI,  1200-IJ03. 
Of  shares,  payment  of  subscription  a  pre- 
requisite to.  VII.  745. 
Of  stock.  VII.  278-^82. 
Of  tickets,  statutes  regulating.  VII,  1043. 
Of  writ  of  attachment.  I.  502.  503. 

ISSUES. 
As  to  past  damages,  trial  of  by  jury,  IV, 

343- 
Evidence   not   responsive   to,   II,   283;   V, 

391- 
In  condemnation  proceedings,  trial  of,  IV, 

536. 
Instructions    ignoring    material,    II,    560; 

V,  30.3.  786.  787.  945. 

Instructions  outside  of  or  broader  than,  I, 

338,  390;  II,  280.  817:  III,  904:  VIII,  63. 

Joinder,    scope,    and   effect   of,    generally, 

VI,  102 1,  1022. 

Prayer  for  instructions  not  within  or  lim- 
iting, yill,  76-78. 

Re-examination  on  matters  not  pertinent 
to,  yill,  225. 

Submission  of,  to  jury  on  assessment  of 
land  damages,  IV,  638. 
JAMAICA.  N.  Y. 

Decisions  particularly  applicable  to,   VI, 
761. 
JEFFERSON,  MO. 

Decisions  particularly  applicable  to,  VI, 
761, 


JEWELRY. 

When  may  be  carried  as  baggage,  I,  536. 
JOINDER. 

Of  cauHu.s  of  action,  etc. 

Generally,  I,  28,  251,  998,  looi. 

Of  claims  for  stock  killed,  I,  365. 

Of  counts  in  action  for  causing  death, 

III,  804. 
Of  defenses.  VI,  1008. 
Of   issue,   necessity  and   sufTficiency   of, 

VI,  1021. 
Of  imi-lies. 

In  action  by  bondholders  to  foreclose, 

VI,  477. 

In  action  for  causing  death.  Ill,  772. 
In  actions  on  contracts,  III,  230. 
In  condemnation  jjroceedings.  IV,  493. 
In  equity.  VI,  9.30-934. 
On  appeal.  IV,  801. 
Of  defendants.   VI,  816.  927. 
Of  husband  and  wife  in  actions  for  in- 
juries   to    wife    or    her    property,    V, 
1074-1077. 
Of   plaintiffs,    generally,    VI,   926. 
Of  receiver  with  corporation  as  defend- 
ants. V'l.  1214. 
See  also  Misjdindkr;  Nonjoinder. 
JOINT  ACTIONS. 

By  husband  and  wife.  V.   1074-1077. 
JOINT  AND  SEVERAL  LIABILITY. 
As  between  connecting  lines.  II,  203. 
Of  connecting  carriers  of  passengers,  II, 

See  also  Sf.vkkai.  Li.\bility. 
JOINT  LIABILITY. 

For  negligence.  VI.  816:  VII,  456. 

Of  both  companies  in  cases  of  collision, 

III,  14- 
Of  connecting  carriers,  II,  202. 
Of  lessee  and  lessor.  VI,  235,  236. 
Of  lessor  and  lessee  under  running  power, 

VI,  244. 

Of   steam   company   and   street-car   com- 
pany in  cases  of  collision,  III,  19. 
JOINT  OWNERS. 

Of  goods  shipped,  when  may  sue  carrier, 

11,  272. 

Right  of,  to  sue  for  damages  caused  by 
fire,  V,  895. 
JOINT  STOCK  COMPANIES. 

Distinguished  from  corporations.  Ill,  317. 
JOINT  THROUGH  R.\TES. 

Preference  or  advantage  in  making,  VI, 
33- 
JOINT  TORTFEASOR. 

Recovery  over  by,  VI.  102. 

When  release  of  one  releases  both,  VII,  8, 

12,  14. 

JOINT  USE. 

Of  depot,  contract  for,  VIII,  136. 

Of  right  of  way,  specific  performance  of 

contracts  to  permit,  VII,  150. 
Of  road,  power  to  make  agreements  for. 

VIII,  130. 
Of  station  by  two  or  more  companies, 

VII,  236. 

Of  tracks,  I,  579.  S8o. 
Of  tracks   by  street  railways,  VII,   389, 
427-436. 
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JOINT  USE  — fo;i//H«frf. 

Of  tracks,  by  tramway  and  other  vehicles, 

VII,  1103. 

Of  tracks,  construction  of  contracts  for, 
III,  236. 

Of  tracks,  construction  of  statutes  regu- 
lating, VII,  267. 

Of  tracks,  respective  liability  of  company 
for  injuries  to  employes,  V,  258. 

JOLTS  AND  JARS. 

See  Sudden  Jaks,  Jerks  or  Starts. 

JOURNALS. 

Of  legislature,  entries  in.  VII,  241. 

JUDGE. 

Change  of  venue   for  disqualification   of, 

VIII.  7- 

Effect  of  approval  by.  of  verdict,  on  mo- 
tion ^.'-  set  aside.  VI.  853. 

Improper  remarks  of,  as  to  contributory 
negligence.  III.  315. 

JUDGMENT   CREDITORS. 

Priority  of,  on  distribution  in  foreclosure, 

VI.  511. 
Relation  of  directors  to,  IV,  IT- 
When  entitled  to  land  damages,  IV,  573. 

JUDGMENT;    DECREE. 
General  treat iiient.  VI,  79. 

Rendition  and  en-try  of  judgment,  VI,  80. 

luter/^retation  and  effect;  conclusiveness, 
VI.  82. 

Lien;  priority,  VI.    100. 

Satisfaction  and  discharge.  Yl,  Id. 

Arresting,  amending,  opening,  and  vacat- 
ing, VI,  102. 

Enforcement;  actions  on  judgments,  VI, 
105. 

JlItlKlllOllt. 

Against  corporation,  impeachment  of, 
by  stockholders,  VII,  330. 

Against  owner  of  land  condemned,  en- 
•rcement  of,  IV,  443- 

Against  party  who  committed  first  fault 
in  pleading,  VI,   1014. 

Against  receivers,  review  of,  VI.  1217. 

Assignability  of,   I,  478. 

Cancellation  of  satisfaction  of,  V,  354- 

Conclusiveness  of,  against  corporation, 
in  suit  bv  creditor  against  stockhold- 
ers. VII,'3i5- 

Conclusiveness  of,  in  condemnation  pro- 
ceedings, IV,  770. 

Condemning   abutting  easements   after, 

IV.  288. 

Enforcement  of,  in  condemnation  pro- 
ceedings, IV,  7?9-767- 
Enjoining  enforcement  of,  V.  1153,  II54- 
Entry  of.  on  garnishee's  answer,  I,  508, 
Entry  of,  on  report  of  referee.  VII.  4. 
In    actions    by    husband    and    wife,    V, 

^°77-  ,  ... 

In  actions  for  damages  for  maintammg 
a  nuisancCj  VI,  qo2. 

In  actions  for  damages  for  wrongful  in- 
terference with  property.  IV,  842. 

In  actions  for  iniuries  caused  by  fires. 

V,  968. 

In  actions  for  injuries  to  children,   II, 

825. 
In  actions  for  taxes.  VII,  995. 


JUDGMENT;   DECREE  — co)i/i)i»fd, 
JiitlK'iiuMil  —  (vn/iiiiii  it. 

In  actions  on  construction  contracts, 
III.  179. 

In  actions  on  subscriptions  to  stock, 
VII,  79f}. 

In  actions  to  enforce  railway-aid  bonds, 
VI,  710. 

In  attachment  suits.  I,  510,  511. 

In  condemnation  proceedings,  IV,  755- 
759,  770. 

In  favor  of  initial  carrier  against  suc- 
ceeding carrier.  V,  597. 

In  favor  of  wife  no  bar  to  action  by  hus- 
band, V,  1071, 

In  foreclosure,  VI,  487-489,  515.  _ 

In  proceedings  to  enforce  laborer's  Her., 
VI,  301. 

In  quo  zvarrantn.  VI,  1134. 

In  suits  against  elevated  railway  com- 
pany, IV,  349-352. 

In  suits  against  receivers,  VI,  1216. 

In  suits  to  foreclose  deeds  of  trust,  IV, 
32. 

In  trespass  by  landowner  for  wrongful 
interference  with  property,  IV,  880. 

In  trover,  effect  of,  to  pass  title  to  de- 
fendant, VIII,  116. 

Liability  of  receiver  on,  when  obtained 
before  his  appointment,  VI,  1190. 

Merger  of  cause  of  action  in.  I.  240. 

Motion  for  non  obstante  verdicto,  I,  331 ; 
V,  968. 

Necessity  of,  before  enforcement  of 
statutory  liability  of  stockholders  to 
creditors,  \'II,  317. 

Objections  to,  how  to  l)e  taken,  I.  419- 

Offer  to  allow,  effect  of  on  right  to 
costs.  III,  3-'5;  IV,  7-'8. 

Of  nonsuit,  review  of,  VIII,  35. 

On  appeal  from  justice  of  the  peace,  en- 
forcement of,  I.  .^68. 

On  foreclosure  of  mechanic's  lien.  VI, 
294. 

Payment  of,  by  receiver,  VI.  1198- 

Priority  of  mortgage  over  lien  of,  VI, 

457-  ^      - 

Record  of,  as  evidence,   I,  287. 
Review  of,  in  elevated-railway  cases,  IV, 

352-356. 
Right  to  interest  on,  V,  1174- 
What  are  final  and  appealable,   I.  376- 

378;  IV.  776. 
what  are  final,  in  foreclosure,  VI.  517. 
Wlien  create  estoppel.  V,  365. 
When  may  be  reached  in  attachment,  I, 

405- 
Decroos. 

Directing  judicial   sale,   enforcement   of 

judgment  by.  VI,  106. 
Enforcing  deed  of  trust  by,  IV,  32. 
Estoppel  by.  V,  365. 
For  reconveyance.  IV,  25. 
In  creditors'  suits.  Ill,  353. 
In  foreclosure.  VI,  487-489. 
In  quo  zvarranto  proceedings,  VI,  1 134. 
In  railway-intersection  proceedings,  III, 

408,  409. 
In  suit  for  injunction,  IV.  865. 
In  suits  for  specific  performance,  VII, 

157- 
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JUDGMENT:  DECREE  —  continued. 
DecM't'N  —  <i>ntiiiiit-ii. 

In  suits  to  quiet  title.  Ill,  lO. 

Of  foreclosure,  when  final   and  '•eview- 
able,  VI.  517. 

Pro  confcsso.  or  by  consent.  VI.  489. 

Setting  aside,  in  foreclosure,  VI,  489. 

When  final  and  appealable,  I,  .176-378. 

See  also  Inteulocutory  Orders. 
JUDICIAL  NOTICE. 
Generally,  \'.  434-440. 
In  actions   for   injuries   caused   by   negli- 
gence of  fellow-servants,  V.  779. 
In  stock-killing  cases,  I,  281. 
Of   arrangement    for   through    shipments, 

II,  220. 

JUDICI.AL  OFFICERS. 

Competency  of,  as  witnesses,  VIII.  195. 
JUDICI.\L  SALE. 

General  treatment.  VI,  106. 

By  receivers,  \'L  49(1.  IJ07,  IJ08. 

Enforcement   of  judgment  by  decree   di- 
recting. \'L  ic6. 

Exemption  from  taxation,  when  passes  to 
purchaser  at,  VII,  902. 

In  foreclosure,  VI,  436.  498-518, 

In  foreclosure  of  deed  of  trust.  I\^  J,2. 

Of  property  attached.  I.  511. 

Of  property  under  execution.  \'.  547,  548, 

549. 
Of  stock  for  non-payment  of  assessments. 

VII,  799. 

On   foreclosure    of    mechanic's    lien.   VI. 

294- 

Pr.)visions  for.  in  judgment  ot  foreclosure. 

VI.  487. 
Redemption  by  purchas^er  at.  \  I.  5-i- 
See  also  S.\le.s;  S.\lf.s  of  R.\ilro.\ds. 

JUDICIAL  TRIAL. 

Meaning  of  words.  VIII,  315. 
JUNCTION. 

Of  railroads,  location  of  station  at,  VII, 

198. 
See  Crossing  of  Rait  vays. 

JURISDICTION. 

General  treatment,  VI,  107. 
In  geuornl. 

Demurrer  for  lack  of.  VI,  loii. 

Effect  of  appearance  to  confer,  I,  450; 

V,  1018. 

Impeaching  judgment  for  lack  of,   VI, 

100. 
Judgment  of  no  force  in  absence  of.  VI, 

83- 
Judicial  notice  of  matters  aflfcoting,  V, 

438. 
Luring    defendant    within,    in    order    to 

serve  process.  VI.  1089. 
Objection  to,  how  to  be  taken,  I,  414. 
Of  criminal  prosecutions.  III.  ^S'. 
Of  equity,  what  is  within.  V.  348-356. 
On  appeal  and  hoiw  exercised.   I.   384- 

438. 
On    aippeal    from    justice    as   dependent 

upon  amount,  VI,  124. 
On  appeal  or  error  in  foreclosure  suits, 

VI.  5t6. 

On  certiorari,  II,  608. 
Over  ferry-boats,  I,  32. 


JURISDICTION  —  cow/i««cd. 
In  K'cucral  —  continued. 

Over  subject-matter.  \'III.  315. 

Presumption  that  common  law  is  en- 
forced in  foreign,  V,  447. 

Rule  as  to  parties  beyond,  VI,  934. 

Service  of  process  out  of,  VI,  lioo. 
In  actions  on  contract. 

On  corporate  bonds,  I.  676. 

On  coui>ons.  III,  339. 

On  fire  policies,  V,  850. 

Proceedings  by  creditors'  bill.  Ill,  351. 

To  cancel  railway-aid  bonds,  VI,  712. 

To  enforce  stockholders'  liability  to 
creditors,  \'II,  321. 

To  enforce  subscriptions  to  stock.  \'n. 

757- 
To   foreclose   mortgages   and    deeds    af 

trust,  IV,  31;  VI.  47-'-475. 
To    foreclose    railway    mortgages,    VI, 

472-475- 
In  actions  on  loi-t. 

Against  carriers  of  cattle,  I,  801. 
Against  carriers  of  merchandise,  II,  264; 

V,  5Q8. 
At  law  by  abutters  for  iniury  sustained 

by  railway  in  street.  VII    643. 
For  causing  death.   III.  780-790. 
For  damages  caused  by  fires.  V'.  893. 
For  infringement  of  patents.  VI.  951. 
For  killing  or  injuring  stock.  I,  236-238. 
For  loss  of  baggage.  I.  566. 
For  loss  of  goods  carried.  II,  62. 
In  condoinnniion  iti'occcdinK's. 
Averment  of  facts  showing.  IV.  514. 
Concurrent.  IV.  490. 

Denying  injunction  for  want  of,  IV,  859. 
Generally.  IV.  488-492. 
Objections  to,  how  taken   at  trial,   IV. 

789. 
On  appeal  and  how  exercised.  IV,  782- 

800. 
On  error,  as  dependent  on  amount.  IV. 

817. 
When  petition  sufficient  to  confer,  IV, 

5^5- 
In  variouH  civil  actions. 

Against  receivers.  VI.  1213. 

Bv  and  a;«iinst  express  companies,  V, 
598. 

By  and  against  foreign  corporations,  V, 
1017,  1018. 

Conflict  of.  as  to  appointment  of  receiv- 
ers. VI.  1 163. 

Effect  of  want  of  leave  to  sue '  receiver 
upon.  VI.  1210. 

For  specific  performance,  VII,  155. 

For  taxes.  VII.  990. 

For  violation  of  injunction,  V,  1161. 

In  attachment,  I.  489. 

In  bankruptcy.  T,  581. 

In  insolvency.  V.  1167.  ^ 

In  quo  warranto.  VI,  1129. 

To  compel  issuance  and  delivery  of  rail- 
way-aid bonds,  VI,  662. 

To  condemn  right  to  cross  railroad.  Ill, 

399- 

To  enforce  assessments  for  local  im- 
provements, VII.  451. 

To  enforce  laborer's  lien,  VI,  300. 
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JURISDICTION  —  continued. 

Ill  varlouH  elvil  actiuiiM  —<oiitinued. 
To  enforce  penalties,  VI,  967. 
To  enjoin  nuisances,  VI,  894-896. 
To  enjoin  unlawful  taxation,  Vll,  1003, 

1004. 
To  foreclose  mechanic's  lien,  VI,  291. 
To  grant  writs  of  mandamus,  VI,  382. 
To  hear  applications  for  new  trials,  VI, 

875- 
To  redeem  from  mortgages,  VI,  520. 

To  remove  receivers,  VI,  1222. 

To  take  receiver's  account,  VI,  1218. 

Ol'  courts,  elo. 

Concurrent,  V,  635. 
Conflict  of.  V,  635. 

EiYect  of  provision  making  engineer  ar- 
bitrator to  oust,  III,  152. 
Effect  of  submission  to  arbitration  upon, 

I,  455-  ,        ^ 

Of  arbitrators.  I.  456. 

Of  commissioners  to  investigate  com- 
plaints of  unjust  preference,  VI,  1140. 

Of  commissioners. under  working  agree- 
ments, VI.  254,  255. 

Of  county  judge,  in  municipal-aid  mat- 
ters, VI.  561. 

Of  federal  averment  of  diverse  citizen- 
ship to  give,  VI,  988. 

Of  federal,  in  general,  V.  628-636. 

Of  federal,  to  enforce  railway-aid  bonds, 

VI.  705. 

Of  federal,  under  Interstate  Commerce 

Law,  VI,  5-2- 
Of  justices'.  I.  355-357:  VI.  120-123. 
Of  sta'tc.  after  tiling  petition   and  bond 

for  removal.  VII.  43. 
Of    state,    under    Interstate    Commerce 

Law.  VI.  5^- 
Of  United  States  Supreme,  V,  638-643. 
To  call  an  election.  VI.  571. 

JURY. 
lu  i^iicral. 

Affidavits  of  jurors,  on  motion  for  new 

trial,  VI,  876. 
Assessment  of  damages  by.  III,  Jiy.  IV. 

912-916;  VII.  654. 
Constitutionality  of  statute  providing  for 

appraisement  of  damages   without,   I, 

91. 
Coun&el's  address  to.  VIII.  37-42. 
Exhibition  of  wounds  to,  V,  404. 
Experiments  in  presence  of.  VIII.  17. 
In  injunction  suits.  IV.  342-346. 
Opinion  of  witness  upon  question   for, 

VIII,  235. 
Province  of.  as  to  awarding  exemplary 

damages.  III.  690. 
Questions  for,  VI.  1126.  1127.  1128. 
Relative  functions  of  court  and.  VI.  813. 
Reversal    for   urging   agreement   by,    I, 

395. 
Right    to    submit    special   questions   to, 

VIII,  95-98. 

Right  to  trial  by.  I,  319:  VI.  1134;  VIII, 

1-3- 
Suflficiency  of  evidence  to  go  to,  V.  424, 

530. 
Summoning  and  empaneling.  VIII,  11- 

14- 


]\]K\  —  continued. 

In  KC'crul  —  coiitiutu'd. 

Taking  objections  to  counsel's  address 
to,  I,  416. 

To  examine  proposed  route,  VI,  355. 

View  of  premises  by,  VIII,  155. 

Withdrawing  evidence  from,  I,  320. 
Dlsct-et  l<»iiary  power  ol'. 

As  to  amount  of  damages  for  causing 
death.  III,  924. 

Exemplary   damages,   how   far   in.    III, 
690,  946. 

In  assessing  damages.  III,  735,  739. 

To  allow  interest  as  damages.  III,  954. 
In  oondmnnatlon  pr<iceetliiiKS. 

Assessment  of  compensation  by,  in  Eng- 
land. IV.  912-916. 

Assessment    of    land    damages    by,  IV, 
604-663,  912-916. 

Challenge  to  array.  IV,  614:  VIII.  12. 

Costs  of  inquiry  before,  in  England,  IV, 
901. 

Impaneling,  to  assess  damages  to  land, 

IV,  609-615. 
Jurors'  f.:^is.  IV,  733- 

Objecrijns  to  oath  to,  how  to  be  taken, 

iV.  790. 
Right  to  trial  by.  IV.  604-609. 
Verdict  of.  IV.  747-755- 
Instructions  to. 

Calculated  to  inflame  the  minds  of,  V, 

307- 
In  actions  by  husband  for  injury  to  wife, 

V.  1071. 

In  action  for  damages  for  wrongful  in- 
terference with  properly.  IV.  840. 

In  actions  for  loss  of  baggage.  I,  573. 

Invading  the  province  of.  I.  3.39.  39^:  H. 
SS7.  816;  III.  48.  311.  905;  V,  306; 
VIII,  66.  79. 

On  assessment  of  land  damages,  IV, 
62^-639. 

Prayers  for,  III.  916. 

Urging  to  agree,  VIII.  67. 
MIscontluct  of,  or  ob.jfctions  to. 

.Allowing,  to  take  out  papers,  VIII,  89. 

Challenge  to  panel.  VIII,   12. 

Dis(iualification   or,    new  trial   for,   VI, 

841-843. 
Objections  to  jurors  as  ground  for  new 

trial.  VI,  841-84.3. 
Objections  to  jurors,  how  to  be  taken, 

I,  415. 
Setting  aside  verdict  for.  VIII.  94- 
Taking    out    papers,   deliberation,   etc., 

VIII.  89. 
See  also  Challenge. 

JUSTICE  OF  THE  PEACE. 
General  treatment,  VI,  119. 
Jurisdiction     and    procedure    in    justices' 

courts,  VI.  120. 
Appeals  from  justices'  courts,  Yl,  123. 
Actions  in  courts  of,  for  killing  stock,  I, 

354-368. 
Appeals   from,    in    stock-killing   cases,    I, 

367.    368.  .  u         •        17 

Assessment  of  compensation  by.  in  ling- 
land.  IV,  909- 
Discretion    of,    in    stock-killing  cases,  I, 

358. 
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JUSTICE  OF  THE  PEACE  —  conlinued. 
Enjoining  enforcement   of   jiidgmtnts   of, 

V.  1154- 
When  certiorari  will  lie  to,  II,  607. 

JUSTIFICATION. 
I'iea  of,  VI,  1005. 

KANS.XS. 

Assessment  and  levy  of  taxes  in,  VII,  951. 

Constitutionality  of  statutes  of,  as  to  con- 
demnation of  land,  IV,  .387. 

Constitutionality  of  statutes  of,  as  to  mu- 
nicipal aid  for  railways,  VI,  541. 

Constitutionality  of  tax  laws  of,  VII,  840. 

Constitutional  provisions  in,  relative  to 
condemnation  of  land,  IV.  384. 

Deductions  for  Iienefits  under  condemna- 
tion laws  of.   IV,  714. 

Dfictrine  of  comparative  negligence,  how 
far  appiiid  in.  II  I.  50. 

Federal  grants  to.  VI.   148-150. 

Grants   by,   to   railroads.    VI.    183. 

Homesteads  in  pid)lic  lands  in.  Vl.  1 108. 

Injuries  to  animals  running  at  large  in,  I, 
2i(>.  22^. 

Liability  of  company  to  laborers  employed 
by  contractors  in.  III.  161. 

Mechanic's  lien  law  of.  VI.  278. 

Review  of  town  bonding  proceedings  by 
mandamus  in.  VI.  750. 

Statute  of.  regulating  liability  for  injuries 
caused  by  fire.  V.  853. 

Statute  of.  regulating  liability  to  servant 
for  injuries  caused  by  negligence  of  fel- 
low-servants. V.  715.  716. 

Statutes  of.  relative  to  condemning  right 
of  way  through  streets.  VII.  585. 

Statutes  of.  relative  to  distribution  of  dam- 
ages for  causing  death.  III.  762. 

Statutory  duty  of  company  in  construc- 
tion of  street  crossing  railway.  III,  439. 

Statutory  duty  to  fence  in,  V,  802. 

Taxation  in  aid  of  railways  in.  VI,  729. 

Taxation  of  land  grants  in,  VII,  118. 

Transportation  of  diseased  cattle  in,  I,  789. 

KANSAS  PACIFIC  R.  CO. 
General  treatment,  VI,  126. 

KENTUCKY. 

Aid  to  railways  by  the  state,  VII,  169. 

Application  of  fellow-servant  rule  in,  to 
servants  of  dififerent  departments,  V, 
685. 

Assessment  and  levy  of  taxes  in,  VII.  952. 

Constitutionality  of  statutes  of,  as  to  mu- 
nicipal aid  for  railways,  VI,  542. 

Constitutionality  of  statutes  of,  granting 
remedy  for  causing  death.  III,  745. 

Constitutionality  of  statutes  of.  relative  to 
condemnation  of  land.  IV,  387. 

Constitutionality  of  tax  laws  of,  VII,  841. 

Doctrine  in,  as  to  contributory  negligence 
in  action  for  injury  by  act  of  fellow- 
servant.  V.  778. 

License  taxes  in.  VII.  1022. 

Local  assessment  upon  steam  railways  in, 
for  repairs,  paving,  etc..  VTI.  687. 

Operation  of  statute  of.  giving  right  of 
action  for  causing  death.  III.  749. 

Plaintiff's  pleadings  need  not  negative 
contributory  negligence  in.  III,  277. 


KENTUCKY  —  wd/iHHfrf. 

Review   of   town-bonding   proceeding 
mandamus  in,  VI,  750. 

Rule  as  to  imputed  negligence  in.  V,  1082. 

Statute  of.  regulating  liability  for  injuries 
caused  by  lire.  V.  854. 

Statute  of.  regulating  liability  to  servant 
for  injuries  caused  by  negligence  of  fel- 
low-servants. V.  716. 

Statutes  of,  relative  to  distribution  of  dam- 
ages for  causing  death,  III,  762. 

Taxation  in  aid  of  railways  in,  VI,  730. 

KICKING  CARS. 

Injuries  to  employes  by.  V,  120. 
See  also  Flviwg  Switch. 

KILLING  STOCK. 
Actions  for,  generally,  I,  88-,372,  737-821; 

V.  793-835. 

Constitutionality  of  statutes  imposing  lia- 
bility for,  VII.  253.  254. 

Excessive  damages  for,  VI,  856. 

Prosecutions  for.   III.  368. 

Variance  between  pleading  and  proof  iu 
actions  for,  VI,   10.^8. 

When  limitation  begins  to  run  in  actions 
for,  VI,  311. 

KNOWLEDGE. 
In  K<*n<'i-Hl. 

Gained  by  view  o.  premises,  how  far  to 

be  used  by  jurors,  IV,  626,  627. 
Instructions  to  jury  as  to  use  of,   IV, 

Cm- 

Judicial   notice  of  matters  of  common, 

V,  438. 

Of  defects  in  bridge,  efTect  of,  I,  figg. 

Of  defects  in  fence,  when  creates  duty 
to  repair,  V.  827. 

Of  directors,  when  imputable  to  corpor- 
ation, IV,  64. 

Of  license,  by  grantee  of  licensor,  VI, 
262. 

Waiver  of  defense  must  be  with,  VII, 

795- 
Of  shipper  or  paMMMigcr. 

By  shipper  of  notice  limiting  liability, 

VI,  :i?,7. 

Of  rules  of  carrier  by  passenger,  II,  330. 

331. 
Of  wltiieHs<»s, 

Competency  of  witness  as  dependent 
upon  means  of,  VIII.   198. 

Credibility  of  witness  as  afifected  by 
means  of.  VIII.  201. 

Gained  from  scientific  works,  when 
([ualifies  experts.  VIII,  270. 

Opinion  of  witness  as  dependent  upon 
means  of.  VII I.  249.  258. 

Showing  means  of.  VlII.  216. 

Testing  means  of,  on  cross-examina- 
tion,  VIII,  220. 

To  fiualify  him  to  give  opinion,  IV,  324; 
VIII,  244.  245. 

What  requisite  to  qualify  as  an  expert, 
VIII,  260-274. 
On  part  of  conipany. 

As  to  defects  in  appliances,  eflfect  of.  V, 
98-104. 

As  to  habitually  walking  on  track.  VI, 
272,  274. 
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KNOWLEDGE  —  fo;i/mHfrf. 
Oh  iNii't  ol"  i'oin|Miii,v  —  u'iitiuu,>t. 

By  carrier,  of  threatened  danger  to  pas- 
senger, II,  ^ii. 
Of  carrier  that  shipment  is  intended  for 

immediate  sale,  I,  754. 
Of  defects,  allegation  of,  V,  270-272. 
Of  defects  by  defendant,   averment   of, 

III,  800. 
Of  facts,  by  principal,  as  a  prerequisite 

of  ratification  of  a^jcnt's  act,  I.  84. 
Of  incompetency  of  fellow-servant,  duty 

of  company  after,  V.  703-705.  775.  785- 

7<jo. 
Of   servant's   incompetency,    burden   of 

proof  to  show.  V.  785. 
Of     servant's     incompetency,     whether 

question  of  law  or  fact.  V,  790. 
On  |tai-i  <>r  <>iiiplo.v<>N. 

Of  agent,  when  imputed  to  principal,  I, 

5.3.  54- 
Of  dangers  and  defects,  evidence  of,  V. 

■270- 

Of  defects  by  plaintiff,  averment  of,  in 
answer,  V,  274. 

Of  defects,  using  machinery  after,  when 
contributory  negligence.  \',  208. 

Of  employe's   minority.  V.  246. 

Of  hazard  as  a  denfcnsc  to  action  for  in- 
jury to  employe.  V,  275. 

Of  incompetency  of  co-servant,  nega- 
tiving in  complaint.  V.  774. 

Of  incompetency  o{  fellow-servant,  re- 
maining in  service  after.  V.  706,  707. 

Of  incompetency  of  fellow-servants,  al- 
legation of  company's,  V,  "jy^. 

Of  increased  danger,  remaining  in  serv- 
ice after,  V.  170.  171.  208,  286. 

Of  notice  of  danger  or  defects,  assump- 
tion of  risk  after,  V,  151-164. 

Of  rules  of  company,  V,  2,1. 

KNOWN  DANGER. 

Failure  to  guard  against,  III,  263. 
KNOWN  RISKS. 

See  Risks. 

L.\BOR. 

Liability  of  trustees  for,  VI,  466. 
Payment  by   receiver   of   claims   for,   VI, 

1 196. 
Recovery  for.  II,  603. 
L.\BOR  CLAIMS. 
Rights  of  assignee  of,  I,  480. 

LABORERS. 

Assignment  of  claims  of.  I,  477. 

Contributory  negligence  of  deceased,  in 
action  for  causing  death.  III.  840. 

Employed  by  contractors,  liability  of  com- 
pany to.  Ill,  161-166. 

Eogagements  of  agents   for  board  of,   I, 

58. 
Liability   of   railway   contractors   to.    Ill, 

143. 

Liens  of.  who  entitled,  what  subject  to,  en- 
forcement, etc.,  VI.  295-301. 

Moving  building,  when  foreman  is  fellow- 
servant  of.  V.  750. 

Non-union,  duty  of  company  to  receive 
and  carry.  II.  .345- 

Priority  of  claims  of,  in  insolvency,  V, 
1 170. 


LABORERS  —  continued. 
Risks  assumed  by,  V,  179-181. 
Statutory  liability  of  stockholders  to,  VII. 

318. 
Subrogation    of    party    paying    clams   of, 

VII.  7-'5- 

LACHES. 
As  a  defense  to  action  on  subscription  to 

stock.  VII,  786. 
As  a  defense  to  specific  performance,  VII. 

157- 
Denial   of  relief  in  e(iuity  because  of,  \'. 

351- 
EfTcct  of.  on  remedy  upon  lease.  VI.  241. 
Effect  of.  on  right  of  stoppage  in  transitu, 

II.  19.V 
Effect  of,  on  right  to  set  aside  foreclosure 

sale.  VI.  515. 
Effect  of,  to  validate  ultra  vires  act.  VIII, 

>25. 
In   respect  to  discovery  of  new  evidence. 

VI.  i<7.l 

Of  abutting  owner  no  defense  to  injunc- 
tion suit,  IV,  300. 

Of  complainant,  effect  of  in  action  to  can- 
cel railway-aid  bonds.  VI,  714. 

Of  landowner,  effect  of  on  remedy  against 
company.  IV.  829. 

Of   landowner,    when    bars    trespass,    IV, 

875. 
Of  parties,  void  leases  as  affected  by.  VI, 

211. 
Of    stockholder,     effect    of    on     remedy 

against  corporation  or  officers,  VII.  342- 

344- 

When  bars  relief.  III.  10. 

When  injunction  will  be  denied  because 
of,  IV,  862-864. 

When  prevents  running  of  statute  of  limi- 
tations. VI.  331. 

LADDICRS. 
Contributory  negligence  in  employe  riding 

on.  V.  216. 
Defective,  allegations  as   to,   V.  268. 
Of  freight   cars,   duty  to   employes   as   to 

safety  of.  V.  92. 
Rule   forbidding  use  by  employes   of.  on 

side  of  car.  V.  243. 

LADIES'  CAR. 

E.xclusion   of  colored   persons   from.   Ill, 

28. 
Forcible  expulsion        passenger  from.  II, 

384. 
Removal  of  disorderly  passenger  from,  II, 

434- 
LADING.  BILLS  OF. 
See  BiLL.s  or  Lading. 

LAMP-SHADES. 
Defects  in,  II,  378. 

LAND. 

Cost  and  expense  of  restoring.  V,  1005. 

Flooding.  V.  972-1005. 

Not  needed  or  in  actual  use,  taxation  of, 

VII.  865. 

Of    foreign    company,    when    subject    to 

escheat.  V.  358. 
Productiveness   of,  as  affecting  damages, 

V.  1003. 
Public,  VI,  1107-1123. 
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LAND  —  continued. 
Under  water,  grants  of,  VII,  87. 
What  covenants  do  not  run  with.  III,  345. 
What  covenants  run  with,  III,  344. 
What  is  included  as,  VIII,  315. 

],.\M)  DAMAGES. 
Claims  for,  wlien  prior  to  mortgage,  VI, 
44». 
LAND  EXPLORERS. 
Special  rates  to,  VI,  58. 
Tickets  to,  wlio  may  use,  VII,  1059. 
LAND-GRANT  RAILROADS. 
General  treatment,  VI,  ug. 
See  also  Guants;  Land  Grants. 
LAND  GRANTS. 
General  treatment,  VI,  133. 
General  I'rincil'les,  VI,   134. 
I'ederal  j'ranls  to  states,  VI,  141. 
I'ederal  f^ranls  to  railroads,  VI.  158. 
State  grants  to  railroads,  VI.  iHo. 
Grants  of  s-iMmf  lands,  VI.  187. 
Canadian  grants,  VI,  194. 
Inlcrpretation    of    agreements    to    obtain, 

III.  -av 

When  exi'mi)t   from  ta.xcs,  VIT,  907. 
See  also  Gkants. 
LANDINGS. 

Meaning  of  word.  VIII,  315. 

Riijlu    to   ciindeinn   for   railway   purposes, 

iV.  4j8.  4()I. 
Taking  l.iiid  for,  when  deemed  public  use, 

IV.  4^>i. 

Si'c  also  Wiiak\i;s. 
LANDLORD  AND  TENANT. 
General  treatment.  VI,  195. 
Injuries  to  tenant  as  an  element  of  land 

damages,  IV,  700. 
Respective  rights  of  action  of,  for  flowing 

land,  V,  990. 
Respective   rights   of,  to   sue   for   injuries 

caused  by  (ire,  V,  896. 
Right   of  either  to  sue  for  trespass,  VII, 

mo. 
Right  of  tenant  to  recover  for  injury  to 

crops,  VI,  833. 
Rights  of  tenant  whose  term  expires  dur- 
ing pendency  of  condemnation  proceed- 
ings, IV,  443. 
LANDOWNER. 
Ill  KtMiornl. 
Assumption  by,  of  risk  from  fire,  V.  857. 
Changing  route  under  provisions  in  con- 
tract with,  VI,  360. 
Compensation  to,  on  aibandonment,  I,  6. 
Construction  and  repair  of  cattle-guards 

by.  II,  598. 
Construction   of  farm   crossings  by,  V, 

619. 
Contmct  between  company  and,  relative 

to  fences,  I,  140,  166;  V,  804. 
Contracts  by,  to  fence,  I,  166. 
Declarations  of.  as  to  value  of  property, 

admissibility  of,  V,  497. 
Duty  of,  to  repair  fences,  V,  829. 
Effect  of  contract  with,  to  relieve  com- 
pany of  duty  to  fence.  V,  804. 
Eflfort  to  agree  with,  VII,  588. 
Imdemnity  to,  in  lieu  of  granting  injunc- 
tion, V,  1 104. 


LANDOWNER  —  fo>i/i>iMfrf. 

Ill  (t«'IH>l"-  ".  —  lOlllillUili. 

Release  of  damages  by,  VII,  14,  15. 

Removal  of  fence  by,  I,  174. 

Right  of  action  of,  for  failure  to  build 

and  maintain  fences,  V,  8J9,  830. 
Right  of,  to  recover  cost  of  fence  from 

company,  V,  807,  808. 
Right  of,  to  work  mines,  VI,  400,  401. 
Rule  where  bound  to  maintain  fence.  I, 

174. 
Waiver  by,  of  statutory  duty  to  fence,  V, 

80s. 

In  cHiiitlciiiiiaf ion  i>r<M-o<*(liiiKN, 

Agreement  with,  under  luiglish  Com- 
pulsory Purchase  Laws,  IV,  883. 

At  time  of  taking  solely  entitled  to  dam- 
ages, IV,  5()i. 

Burden  of  |)roof  to  show  inability  to 
agree  with.  IV.  5.^8.  588. 

Cultivation  by,  of  part  of  strip  not  used 
by  company,  IV,  44J. 

Defense  by  company  to  proceedings  in- 
stituted by,  IV,  533. 

ElTect  of  deposit  of  land  damages  on 
rights  of,  IV,  550. 

Eflfort  to  agree  with,  prior  to  condem- 
nation. IV,  499-503. 

Ejectment  by.  IV,  244-257,  843-853. 

Election  of  remedies  by,  IV,  8j6. 

Euriiisliiiig  plan  to.  IV,  528. 

Inability  to  agree  with,  must  be  shown 
on  assessment  of  (hnnages.  IV.  58S. 

Laches  of,  when  bars  remedy  against 
comi)any,  IV,  829. 

Mav  waive  preiiayment  of  land  damages, 

IV,  559. 

Neceisity  of  compensation  to,   for  land 

con(knini.d.  IV.  540-560. 
Notice  to,  IV,  503-51 1. 
Remedies  of.  under  Canadian  expropria- 
tion proceedings,  IV,  949-955. 
Remedies  of.  under  luiglish  Compulsory 

Purchase  .\cts.  IV,  921-924. 
Reservation   of   casements   to,    IV,   478, 

590. 
Respective   rights   of   company    and,    in 

property  condemned,  IV,  435-443. 
Reversion  of  land  to,  on  abandonment 

of  route.  IV.  824.  825. 
Right  of.  to  appeal.  IV,  773. 
Right  of.  to  costs,  IV,  728-732. 
Right   of.   to  jury   trial   of   question   of 

damages.  IV,  606. 
Right  of,  to  money  paid  into  court,  IV, 

550,  553- 
Strict     construction     of     condemnation 

laws  in  favor  of,  IV,  392. 
Taking  land  by  consent  of,  IV,  462-486. 
Trespass  by,   for  wrongful   interference 

with  property,  IV,  867-880. 
Waiver  by,  of  prepayment  of  damages, 

IV,  849. 
When   has  right  to  open   and   close   in 

assessment  of  damages,  IV.  628. 
When    may    initiate    proceedings,    IV, 

493:  VII,  583. 
When  sustains  burden  of  proof,  IV.  538, 

5.39- 
See  also  Abutting  Owners;  Owners. 
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LANDS  CL.XUSES  ACT. 
Kntry  under,  IV,  S«,!. 
Intersection  of  railways  under  provisions 
of.  III,  4P9. 

LAND  WARR/\NTS.  ,    ,,, 

Kffect  of,  and   right.s  of  holders  of,  VL 
1 1 18. 

LARCRNY.  . 

By  one  passenger  upon  another,  liabihty 

of  company,  II,  4,13. 
Liability  for  goods  stolen,  V,  577. 
Liability  of  carrier  where  goods  arc  stolen, 

II.  i.U 
Liability  of  warehousemen  for  loss  by,  V, 

.S85. 
Of  goods  in  hands  of  carrier,  liability  for, 

II.  78.  194- 
Of  property  by  employe,  VII,  137. 
Prosecutions  for.  III,  3(^- 

LATKNT  di:fi:cts. 

Assumption  of  risk  as  to,  V.  I4(>-ISI. 
Burden  of  proof  as  to.  V,  j86. 
Duty   of   company   to    know    and    to    in- 
struct employe  as  to,  V,  37.  103. 
Iniuries  to  employes  by.  V.   150. 
Liability  of  carrier  of  passengers  as  to,  H, 

37')- 
See  also  I'.stknt  Dkfkct.s. 

LATERAL  ROADS. 
See  Bk.sncii  .\ni)  L.stkuai,  Ro.\d.s. 

LATKRAL  SUPPORT. 

Of  adjacent  lands,  duty  to  afford,  HI.  113- 

Removal  of.  when  conslitutci*  a  taking  of 
land,  IV.  444-  „,    „ 

Right  of  landowner  to,  VI.  401:  VII,  81. 

Taking  away,  by  excavations,  V,  539. 

See  also  Rkt.mn'inc.  Walls. 
LAW  AND  FACT. 

See  QuK.sTioNs  01-  Law  and  Fact. 

LAW  BOOKS. 
Reading  from,  to  jury,  VIII,  4i- 

LAW  OF  PLACE. 
As  to  actions  for  causing  death,  IIL  700- 

700. 

As  to  age  of  responsibility  of  child,  II, 
768. 

As  to  construction  and  validity  of  con- 
tacts, I.  613;  II.   157;  III.  228-230. 

As  to  exemptions  from  attachments,  I, 
499-502. 

As  to  liability  for  baggage,  I,  524- 

As  to  rate  of  interest,  V.  1176. 

As  to  right  to  limit  liability  for  baggage, 

As' to   stipulations   limiting  liability,  VI, 

348. 
As  to  usury,  VIII,  I44. 
As  to  validity  of  deeds,  IV,  24. 
Interpretation    of    mortgages    as    affected 

by,  VI,  441- 
See  also  Lex  Fori;  Lex  Rei  Sitae;  Lex 

Loci. 
LAW  OF  ROAD. 
Not  applicable  to  street-cars,  VII.  430. 

LEADING  QUESTIONS. 
To  witnesses  in  elevated-railway  cases,  IV, 

3 '8. 
What  are.  competency  of,  etc.,  VIII,  213. 


LEASES;    RUNNING   TOWERS; 
WORKING  AGREEMENTS. 
Ccneral  treatment,  VI,   197. 
Lenses,  VI,  198. 
Running  /'oti'iTi,  VI,  242. 
Working  agreements,  VI,  249. 

liOUM'N,    III    KOIIOI'lll. 

As  evidence  of  rental  value,  IV,  31S. 
Cancellation  of.  V,  354. 
Condemnation  of  leased  property,  IV, 

416. 
Damages  for  depreciation  of  rental 
value  during  time  covered  by,  IV.  X\.\. 
Evidence  of  value  of  leasehold  property 
on  assessment  of  land  damages.  IV. 
647. 

I'.xenipiion  of  leased  land  from  taxation, 
\'  1 1 ,  909. 

Geiur.illy.   \'I,    l<)5. 

Mining,  \T,  40J. 

Of  ferry  fraiu'liise,   V,  837. 

Of  wh.irf  priipirty.  VIII,  187. 

Parties  til,   when  entitled  to  land  dam- 
ages, IV.  564. 

Riglit  of  parties  to.  to  sue  elevated  rail- 
w;iy  company.  I\',  310-312. 

Setting  aside.  V.  35O. 

When  create  estopiiel,  V,  370. 
liOiisoN  of  railroatlH  or  cai'.s. 

By  mortgagor,  ratification  of,  by  trus- 
tees, VI,  4f)4. 

Cdutract  to  locate  station  not  binding 
on    lessee,    VII.    202. 

ElTect    of,    on    liabilities    of    passenger 
carrier,    II.    520,    521. 

Insiiection  of  leased  track,  II,  3f)9. 

Interpretatio  t  etTect  of,  VII,  129. 

Liability  of  .'s  under  unauthorized 

lease,  VII 

Liability  of  lessor  company  for  failure 
to  fence,  V,  830. 

Liability  of  parties  for  injuries  to  em- 
jiloyes,  V.  255. 

Of  ca'rs,  I,  735. 

Of  road,  consent  of  stockholders  to  ac- 
ceptance of,  IV,  75. 

Of    road,    when    release    subscribers    to 
stock.  VII.  77^' 

Of  road,  when  revoke  free  passes,  VI, 
040. 

Of  rolling  stock,  relative  rights  of  lessor 
and  mortgagee,  VI.  429-433. 

Power  of  lessor  and  lessee  corporations 
to  condemn  land.   IV.  408. 

Power  of  receiver  to  make.  VI.  1186. 

Power  of  receiver  to  take.  VI.  494- 

Relative    duties    of    parties    as    respects 
fences,  V.  800. 

Rentals  of  leased  roads.  IV.  162. 

Respective   liabilities   of  parties   to,   for 
injuries  by  fire.  V,  897,  898. 

Servants    of   lessor   not   fellow-servants 
with  those  of  lessee.  V,  692. 

Taxation  of  lessor  and  lessee  roads,  VII, 
858. 

Validity  of.  VII.   129. 

When  extinguish  exemption  from  taxa- 
tion. VII.  900. 

When   mortgaged   road  may  be  leased 
instead  of  sold,  VI,  498. 

See  also  Lessee;  Lessor. 
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INDKX. 


I.I'ASKS;    R  U  N  M  N  G    P  O  W  K  R  S  ; 
WORKING  A(;RHI:M  KNTS  —  con. 

itilllllllIK    IMtWCI'N. 

iJiity  (if  conipanv  liaviiiR.   \'l,  .14. 
Liability  of  coinpiiiiy  having,  f<>r  killing 

slook,    I,  ,171. 
Liability  to  iJasseiiKiTs  of  carrier  liavitiR, 

II.  5-ii. 
UiuUr   Anu'ricaii  aiitlioritiis,   V\,   J4? 

Under  KiiKlish  statutes,  V'l,  J45-.'49. 
I.KGAI.  I'.USIXKSS. 
Transaction  of,  i>n  Sunday,  VII,  818. 

LKGAI,  SKRVICI'S. 
Priority  of  inortnaKe  over  claims  for,  VI, 
454- 

m-:avk  to  sur:. 

In  (/«()  warraiilii,  VI,  ii.li- 
Receivers,   KL'nerally,   VI,   I20(>-IJI.^ 
Receivers,    under    Act    of    Cunjjress,    VI, 

tJIO. 

li:gislature. 

Cainiot  enforce  forfeiture  of  franchise,  II. 

7\i. 
Control  of,  over  land  granted  to  state,  VI, 

141. 
Delegation  of  power  of,  VII,  24.3. 
Discretion  of,  as  to  exercise  of  power  of 

eminent  domain.  IV,  38.3. 
Grants  by,  of  right  to  lay  tracks  in  streets, 

VII,  35.W58,  S57-5f'5. 
Power  of,  as  regards  aid  to  railways,  VI, 

Power  of,  as  respects  land  grants,  VI,  134. 

Power  of,  as  to  selection  of  tribunal  to 
assess  land  damages,  IV,  574. 

Power  of,  over  street  railways,  \'II,  4J4. 

Power  of,  to  alter,  amend,  or  repeal  fran- 
chise, VII,  364. 

Power  of,  to  authorize  entry  before  pay- 
ment of  land  damages,  IV,  557. 

Power  of,  to  authorize  street  rail  ways,  VI  I, 

354- 

Power  of,  to  delegate  right  to  condemn 
lands,  IV,  410. 

Power  of,  to  enact  fence  laws,  V,  793-795. 

Power  of,  to  grant  exenii)tions  from  tax- 
ation, VII,  888-890. 

Power  of,  to  ratify  invalid  issue  of  bonds, 
VI,  684. 

Power  of,  to  regulate  elections  in  aid  of 
railways,  VI.  599- 

Power  of,  to  take  away  or  restrict  the 
right  of  appeal,  IV,  772. 

Power  to  cf)ndemn  private  property  ex- 
clusively  vested  in.    IV,  ,^09. 

Regulation  of  charges  by.  II,  612-622. 

Sanction  of,  necessary  to  grant  of  exclu- 
sive privilege,  VII.  370. 

LENGTH. 
Of  branch  roads,  I.  685. 
Of  roads,  statutes  regulating,  IV.  .^95. 
Of  street  crossing  over  railway,  III,  441. 
Of  street  crossings.  III,  427. 

LR.SSEE. 
Liability  of,  for  killing  stock,  I.  369. 
Liability  of,  to  passengers,  II,  520. 
Of  bridge,  liability  of,  for  not  collecting 
toll,  I.  725. 


Ll'^SS  E,  I .  —  continued. 
When  company  must  fence  against,  I,  14.' 
See  also  LKASEii. 

Li;SS<)R. 

Liability  of,  for  killing  stock,  I,  369. 
LETTERS. 

.Xdmissibiiitv   .•iiKJ   effect   of,    in   eviflence, 

III.  857;  V,  .S04. 
Of  t)resident  admitting  liability,  admissi- 
bility of,  V,  i>io. 
Right   of  express   company   to   carry,    V, 

Testamentary  or  of  administration,  V,  5.S1. 

.S.S2. 
Written  by  attorneys,  admissibility  of  a-i 

admissions,  V,  4W). 

LETTING. 
.■\s  ai)plie(l  to  construction  contract,  VIII. 
315. 
LEVEKS. 

Liability  for  Hooding  lands  by,  V,  976. 
What  are,  VIII,  315. 
L]'.\'IS.  P.  Q. 

Decisions  particularly  aiiplicable  to.  VI, 
761. 

LEW. 

Of  attachments.  I,  .S04,  50.S. 

Of  executions,  V,  ^4S.  546. 

Of  taxes,  \II,  i)3-'-<j83- 

Preventing,  in  attachment,  I,  505. 
LEX  FORI. 

When  governs  in  contracts,  III,  229. 

See  also   L.\w  (jf   Pi.Acii. 
LEX   LOCI. 

When  controls  as  to  limitation  of  liability, 
VI,  ,348. 

When  governs  in  contracts.  III,  228. 

See  al.u)   L.\w  of   Pi.ack. 

LIABILITY  0V1:R. 
Of  company  to  tf)\vn  for  damages  for  fail- 
ure to  restore  highway,  VII,  624. 

LIHEL  AND  SLANDER. 
General  trealmettt.  VI.  257. 
Libel  in  admiralty  for  death  of  passenger. 

Slander  by  agents  of  carrier,  liability  for, 
11.  U)4. 
LICENSE. 

General  treatment,  VL  261. 
Nature,  validity,  and  effect,  VI,  261. 
Revocation,  VI.  263. 

Construction  of  r(>ad  under,  effect  on  land- 
owner's right  to  sue  in  ejectment,   IV, 

247. 

Distinguished  from  easement,  IV,     58. 

From  owner  to  enter,  when  bars  eject- 
ment. IV.  849. 

From  plaintifT's  grantor  to  flood  land,  as 
a  defense.  V.  988. 

Of  ferries.  V.  835. 

Of  railway  engineers,  VI.  65. 

Re(iuiring.  as  to  street  cars.  VTI,  442. 

To  enter  as  a  defense  to  landowner's  ac- 
tion for  trespass.  IV.  874. 

To  enter  before  payment  of  damages,  when 
it"pli''d.   IV,  559. 

To  manufacture  or  sell  patented  articles, 
VI,  950. 


against,  I,  143. 
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LICENSE  — cimlinucd. 
To  use  riglit  of  way,  IV,  480. 
See  also   l.ii  ic.nsk  Ta.sks. 

lici:nsi:1';s. 

Unfy  of  coiiii)aiiy  to  persons  riding  on 
pa>ses,  VI,  i/4o-<>4,v 

Duty  to,  (listingiii>iied  from  duty  to  tres- 
passers, \'ll,  1 12H. 

Injuries   to,    VI,   2^)5-276. 

On  trains,  riKbls  <if,   II,  .V?f>-\19. 

Persons  on  premises  or  track  under  im- 
plied license,  VII,   1121. 

Uiglit  of,  to  recover  for  injury  to  crops, 
V,  Hx^. 

Riglit  of.  to  sublet,  VI,  2.14. 

Uinlit  of,  to  sill'  for  damages  by  fire,  V. 
8</). 

Right  of,  to  sue  for  killing  stock,  I,  245. 

W'iieii  comp;iny  must  Ifiice  .'igainst,  I,  142. 

See  also  I.K  r,\si:r.s.  iNjrmr.s  td. 

LiCF.NSi:i:s,  i.v.irkii  s  to. 

(inici-al  Irriiliiifiil.   \'l,   265. 

iriin  deemed  la  he  licensees.  VI.  265. 
Coiiil<iiiiy's  dtify  to  licensees.  VI,  268. 
Conlrihulory    neg.Ugencc    of    licensee,    VI, 

275.         "       , 
Ass.iults  upon.   I,  jfyf). 
At  stations,  duty  towards,  VII,  213,  214. 
See  also   l.n  knski'.s. 

lici;n'SF.  t.\xi:s. 

Decisions  under  state  laws  regarding,  VII, 

1021-1024. 
In  cities,  \'I,  754. 
Of  street  railways,  VII,  44^'-450- 
On  ticket  brokiT'--    VII,   io<>o. 
Validity    of,    vn-ler    interstate    commerce 

law,  VI,  f)4-6r,. 
See  also  Lii  kvsk. 

lii:ns. 

General  treatment.  VI,  276. 

In  general.  VI,  .,177. 

Mechanics'  liens.  VI,  278. 

Laborer. <;'  liens,  VI,  295. 
In  Koiioral. 

Enforcement  of,  V,  354' 

Not    al'tected    by    receiver's    sale,    VI, 
1 207. 

Priority  between  executions  and  other, 

V-  546. 

Priority   of    receivers    certificates   over 

other,  VI,  1202. 
Purchaser  at  execution  sale  .vl.cn  takes 
subject  to,  V,  550. 
For  «'h«rK«>H. 

Of  carriers,  II,  ^43,  644. 

Of  carriers,   how  alTected  by   stoppage 

in  transitu,  II.  1.88. 
Of   carriers,   on   merchandise,    11,    149- 

156,  206. 
Of  carriers  upon  baggage,  I,  560,  561. 
Of  connecting  carriers,   II,  206. 
Of  connecting  carriers   for   freight  on 

live  .stock,  I,  787. 
On  express  goods,  V.  584. 
For  taxes. 

Generally,  VII,  7^,  989.  990. 
Purchaser  takes  subject  to,  VI,  504. 
Of  morticaiies. 

When  attach,  VI,  424- 


LI  KNS  —  coiilinticd. 
or  iiiorl  K'UW*'M  —  conliiiueJ, 

When   leased   prf)perty  not  subject  to, 

VI.  2.i(). 

Mortgage    of    rolling-stock    subject    to 

pre-e.\islillg,    \  I,   428. 
M(ntgaKes  of  aftcr-act|uired  property  do 

not  displace,  VI,  424. 
Priority    between    deeds    of    trust    ami 

other,   IV,  28 
Priority    of    niortgage    over    judgment 

and  e-secution  lien,  VI,  457. 
Protection   of   prior,   in    mortgage,   \'l, 

44,1-4S,V 
Purchaser    at     foreclosure    sale,     wluu 
takes  subject  to,  VT,  503. 

Vai'iolIN    lit'llH, 

Of  .ittorneys  for  compensation,   I,  517- 

519. 
Of  bailees,  I,  $77. 
Of  bondholders.    I,  ()(^. 
Of  construction  comi)aiiies.  III,  181. 
Of  corporations,  on  sh;ires,  VII,  28^1. 
( )f  coui)ons,  I II,  .U'l 
Of  creilitors  on  subscriptions,  waiver  of. 

VII,  ,^27. 

Of  intern.'d  revenue  taxes  and  how  en- 
forced,  VII,   7,\. 
Of  judgments,  Vl.  100,  ros. 
Of  receivers'  certificates,  VI.  1203.  1204, 
Of  states  aiding  railro.ids,  VII,  i6,}-if)5. 
Of  subsidy  bonds,   \  I.    1.7. 
Of  yendofs,  IV,  7G7:  VIII.  151. 
Of  warehousemen,  VIII,  164. 

LIFE. 

Assnm])tion  f)f  greater  risks  to   save,  V, 

-'02,  3,T,7. 
Damages  for  loss  of.  Ill,  742-958. 
ICxpectancy  of,  (|uestion  for  experts.  VIII. 

261,  270. 
Forgetting    defect    while    attemjiting    to 

save,  contributory  negligence.  V,  Ti?i7. 
Showing  expectancy  of.  III.  729,  881-8S3. 
See    ^Illl(T.\l.IT^•   T.mii.k.s. 

LIFE  FSTATI'S. 
Expropriation  of,  under  Canadian  statutes, 
IV.  926. 

LIFE  INSURAX'CE. 

See  Insi'k.xnck. 

LIFE  TABLES. 
See   MoKTAi.rrv  Tables. 

LIFE  TENANTS. 
As  parties  in  condemnation  proceedings, 

IV,  497.  56.r  ,  ,    , 

Injuries  to  life  estate  as  element  of  dam- 
ages, IV,  700. 
When  entitled  to  land  damages,  IV,  563. 

LIGHT. 

Deprivation    of,    as   element   of   damages, 

VII,  663. 
Easement  of.  IV.  292:  VII.  590. 
Mea.sure  of  damages  for  interference  with, 
and  air,  IV,  918. 

LIGHTS.  ^     „ 

At  stations  and  station  grounds,  II,  417; 

VII.  222.  22.3. 
At   stations,   negligence   respecting,   when 
question  for  jury,  VII,  235. 


1070 


INDEX. 


LIGHTS  —  continued. 
At  switchts,  duty  of  company  to  provide, 

V,  59. 
On   stairway,   injuries  to   passenger   from 

absence  of,  IV,  361. 
On   street  cars,   duty  to  place,  VII,  514. 

Sir- 
Operating  cars  at  night  without,  V,  125. 
Ordinance  requiring  use  of,  Vll,  444,  683, 
Rates  for  hghting  under  Englisli  statute, 

VII,  1017. 

LIMITATIONS  OF  ACTIONS. 
General  treatment.  \'I,  301. 
General  {<rincil>les,  \'I,  302. 
When  statute  bi-iiiis  to  run,  VI,  308. 
iriiat  lal'sc  of  time  tviV/  create  bar,  VI, 

314- 
Disabilities  and  e.vcel'tions,  VI,  328. 
AVii'  t'roniise.  VI,  330. 
Against  elevated   railway  companies,   IV, 

.ui.  342. 

Against  officers  and  agents  of  government 

railroads,  \'.  1052. 
Amendments  barred  by  statute.  VI,   1051. 
Amendments  setting  up  statute,  VI,   1050. 
By  husband  and  wife,  V,  1075. 
Condemnation  of  abutting  easements,  IV, 

289. 
Condemnation  proceedings,  IV,  488. 
Coiitracts  limiting  time  within  which   to 

sue,  I,  775;  II,  184-186. 
Creditors'  suits  against  stockholders    VII, 

327- 
Criminal   actions   for  causing  death,    III, 

956. 
For  causing  death.  III,  777-780. 
For  damages  by  fire,  V.  894. 
For    damages    sustained    by    railway    in 

s.reet,  VII,  645. 
For  flooding  lands,  V,  986. 
For  injuries  at  crossings.  III,  470. 
For  injuries  to  employes,  V,  260. 
Interposing     statute     by     demurrer,     VI, 

1013. 
On  claims  against  government.  Ill,  9. 
On  subscriptions  to  stock,  VII,  793. 
Replication  to  plea  of  limitHtion,  VI,  1017. 
Right  to  lay  additional  track  not  barred, 

VII,  353- 
Statute  no  defense  against  breach  of  duty 

to  restore  highway.  VII,  623. 
Time  in  which  to  sue.  Ill,  77"-7So. 
What  actions  are  barred.  VI,  85-90. 
Wliat  claims  are  barred.  VII,  8. 
When   equitable   action    to   avoid   election 

should  be  brought.  VI,  609. 
When  lapse  of  time  bars  suit  to   remove- 
cloud  on  title.  III.  10. 

LIMITATIONS  OF  LIABILITY. 
General  treatment.  VI.  331. 
Power  to  limit  common-lazv  liability,  VI, 

331- 
Stif'ulations  o,iainst  liability  for  negligence, 

VI.  .341. 
Burden  of  proof;  presumptions,  VI,  348. 
Ill  Kciiornl. 

As   to  amount   recoverable  for  cau.s.ing 

death.  III.  920-923. 
Of  initial  carrier,  to  its  own  line,  I,  529. 
Waiver  of,  by  agents.  I,  58. 


LIMITATIONS  OF  LIABILITY  — com. 
F'or  injuries  tu  cmplu.ves. 

By  nt'gligcncv',  generally  invalid,  V,  125. 

Rule  in  Connecticut,  V,  126. 

Rule  in   (korgia,  V,   126. 
][n  i;arr,-<af$r;  of  animali^. 

For  loss  or  injury  to   dogs  carried,   I, 
791. 

Generally,  I,  761-783. 

Of  initial  carrier,  to  its  own  line,  I,  785. 
In  carria^'c  of  jy^ootlN. 

As   betweer.    connecting  lines,    II,   252- 
263. 

For  loss  by  fire,  I,  631-635;  V.  908. 

For  misdelivery  from  wilful  misconduct, 
II,  120. 

How  limitation  lost,  II,  184-186. 

In  bills  of  lading.  I,  625-631. 

Of  carrier.  II,  164-186. 

Of  express  companies,  V,  585-594. 

Power  of  carriers  as  to.  II.  164-184. 

When  carrier  liable  only  on  own  road, 
II,  31,  256,  259. 
lu  carriage  oi*  ituNs<Mij|ii>i>H  or  bn^^^aKc. 

As  to  persons  riding  on  free  passes,  VI, 

943-946- 
Conditions  in  passes  exempting  carrier, 

VI,  943-946. 

For  articles  left  in  cloak-room,  I,  575. 
In    passenger    tickets,    VII,   1044-1046, 

1075- 
Limiting  carrier's  liability  to  own  line 

and   trains,    or   for   delay,    VII,    1045, 

1046. 
Of  carrier  of  baggage.   I,  561-566. 
Of  carrier  of  passengers,  II,  436-440. 
Of  initial  carrier  to  its  own  line,  II,  513, 

S16. 
Of   transfer   company,    for   baggage,    I, 

554- 

On  through  tickets,  VII,  1075. 

See  also  Exemption;  Liability;  Lim- 
its. 

LIMITED  TICKETS. 

Right  to  stop  over  on.  VII.  1054. 

See  Tickets  and  Fares,  VII,  1069-1072. 

LINE. 

Connecting,  III,  65-72. 
What  constitutes  a,  VI,  43. 

LIQUIDATED  DAMAGES. 
Generally,  III,  69,^-695. 
When    awarded    for   breach    of    contract. 
III.  i.?6- 

LIQUIDATOR. 
Appointment  of,    in   proceedings   to   dis- 
solve, IV,  136. 
Suit  against,  when  barred  by  lapse  of  time, 

VI.  317- 

See  also  Receivers. 

LIQUORS. 
See  Intoxicating  Liquors. 

LIS  PENDENS. 
General  treatment,  VI.  351. 

LIST. 
Of  delinquent  taxpayers.  VII,  987. 
Of  stockholders,  keeping,  inspection,  etc., 

VII,  302-304. 


LITY  — c«j. 
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LISTING. 
Of  property  for  taxes  in  wrong  name.VII, 
1007. 

LIVE  ENGINES. 
See  Engines. 

LIVE  STOCK. 

.\ctions  for  injuries  to,  generally,  I,  88- 
372;  VII.  349- 

.\ctions  for  killing  or  injuring,  when 
barred  by  lapse  of  time,  VI.  326. 

.Assumption  of  risk  as  to  collisions  with, 
V.  138. 

Burden  of  proof  in  cases  of  injury  or  loss 
of,  V.  449. 

Cattlc-pcns  as  nuisances,  VI.  889. 

Collisions  with,  caused  by  failure  to  fence, 
V,  61. 

Compromise  by  agent  of  claim  for  injury 
to,  I,  58. 

Contributory  negligence  of  owner  of,  I, 
208-236. 

Cruelty  to.   Ill,  363- 

Destruction  of,  by  fire.  V,  883. 

Destruction  of,  by  flooding  lands,  V,  984. 

Distinction  between  slave  and.  III.  470. 

Duty  to  construct  watering-places  for.  III, 
114. 

Duty  to  fence  against  trespassing,  V, 
82s. 

Evidence  of  danger  to,  on  assessment  of 
land  damages,  IV,  650.  695. 

Frightening  of.  by  passing  trains  as  an 
element  of  land  damages.  IV,  691. 

Importation  of  diseased,  VI,  68. 

Injuries  to  cars  by.  V,  1166. 

Injuries  to,  from  failure  to  build  or  main- 
tain fences,  V.  830. 

Killing  or  iniuring.  liability  for.  I.  88-372; 
II.  598;  IV,  650. 

Obligation  to  receive  and  deliver,  VII, 
349, 

On  track,  collision  with.  II,  385- 

Opinions  of  farmers  as  to  weight  of,  VIII, 
278. 

Opinions  of  witnesses  as  to  value  of,  VIII, 
246. 

Permitting  to  run  at  large,  when  negli- 
gence, III,  269. 

Preventing  access  to  water  by,  as  an  ele- 
ment of  land  damages,  IV.  705., 

Probable  killing  or  injury  to.  as  an  ele- 
ment of  land  damages.  IV.  695. 

Proper  handling  of,  when  calls  for  expert 
testimony.  VIII.  266. 

Right  to  pasture,  on  right  of  way,  IV,  443. 

Transportation  of  diseased,  1,  788-790. 

Watering-places  for.  III.  114;  IV.  705. 

See  ilso  Anim.m.s.  Injuriks  to;  Carriage 
OF  Live  Stoik:  Cattle. 

LO.\DING  AND  UNLOADING. 
Damages    for    injuries    received    by.    III, 

765. 
Delay  in  unloading.  I.  759. 
Free  at  competing  points.  IV.   loi. 
Injuries  to  animals  by.   I.   744.   745.   7SI. 

752- 
Injuries   while,   VII.   211. 
Liability  of  carrier  for  injuries  in  loading, 

II,  53.  54- 


LOADING  AND  UNLOADING  — con. 
Liability  of  carrier  where  shipper  loads, 

II,  44- 
Meaning  of  words  "  load  "  and  "  unload," 

VIII,  316. 
Neglect  of  consignee  to  unload  goods,  II. 

104. 
Negligence  in.  V,  681. 
Rights  of  drover  as  to,  I.  792. 
Using  street  for.  VII,  616. 
When  unloading  terminates  carrier's  I:;', 

bility,  II,  234. 

LOANS. 
By  agents,  I,  60. 

By  directors  to  company,  IV.  69. 
By  state,  application  for.  VII.  160. 
E.xpenses    of    obtaining,     when     exempt 

from  taxation,  VII,  915. 
Power  of  foreign  corporation  to  effect,  V, 

1017. 
Power  to  efTect.  II,  699;  III.  319. 
Priority  of  mortgage  over,  IV.  458. 
Transfer  of  stock  by  way  of.  VII,  287. 
When  subject  to  taxation,  VII,  878. 

LOCAL  ACTIONS. 

For  causing  death.  Ill,  781. 
For  injuries  to  animals,  I.  238. 
What  actions  are.  I,  25,  26. 

LOCAL  AGENT. 
Service  of  process  on,  VI,  1094. 

LOCAL  AID. 
See  Municipal  and  Local  Aid. 

LOCAL  AND  THROUGH  R.\TES. 
Under  interstate   commerce  law,   VI,    14, 

15.  23-25. 
What  are.  and  how  regulated,  II,  639,  640. 

LOCAL  ASSESSMENTS. 
Exemption   from   taxes,   when   exemptioin 

from,  VII,  896. 
Upon  steam  railroads  in  cities,  VII,  284- 

693- 

LOCAL  AUTHORITIES. 

Consent  of.  to  construction  of  elevated 
railway,  IV,  282. 

Consent  of.  to  construction  of  street  rail- 
way, VII.  384-390. 

Consent  of.  to  construction  of  under- 
ground railway.  VIII.  134. 

LOCAL  IMPROVEMENTS. 

.\ssessments  for.  VII.  450-454. 
Taxes  and  assessments  for,  V'l,  755. 

LOCALITY. 

Definition  oi,  IV.  113. 

Jurisdiction    in    foreclosure   as    dependent 

upoi.  VI,  473- 
Jurisdiction    of  justice   as   dependent   on, 
VI.  121. 
LOCAL  L.\WS. 
Constitutionality  of,  VII,  248. 
Rapid  transit  acts  are  not.  IV,  277. 

LOCAL  PREJUDICE. 
Affidavit  (if.   who   may   make,  sufficiency, 

etc.,  VII.  40.  41. 
Removal  of  cause  on  ground  of,  VII,  38, 

30- 
See  also  Prejudu  E. 
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LOCAL  RATES. 
Making  proportionately  higher  than  other 
ruLts,  IV,  III. 

LOCAL  TRAFFIC. 
Wliat  is,  under  running  powers,  VI,  247. 

LOCATION. 
Of  cros-sing  of  railway,   fixing  in   award, 

III,  408. 
Of  depots,  agreements  of  agents  as  to,  I, 

55- 
Of  farm  cro-s.^ings,  V,  619. 
Of  highway,  right  to  change  in  construct- 
ing crossing.  III.  432. 
Of  indemnity  lands.  VI,  162. 
Of  municipal  corporation,  judicial  notice 

of,  V,  4.36. 
Of  power-house  of  cable  railway,  I,  728. 
Of  road  or  station,  validity  of  contracts 

as  to.  Ill,  213-J15. 
Of  stations,  VII.  194-204. 
Of  termini  of  street  railway.  VII,  379. 
Of  track  of  steam  railway  in  street,  VII, 

603-607. 
LOCATION  OF  ROUTE. 
General  treatment.  VI.  352. 

General  rules.  VI,  352. 

Examination  of  frofosed  route  by  commis- 
sioners. \'I,  355. 

Filing  li'rittcn   location,  mat's,   l<lans,  etc., 
VI,  356. 

Change  of  route;  re-location,  VI,  358. 

Rival  locations.  Vl.  362. 
Bringing  within  municipal  boundaries,  VI, 

651. 
Condition  in  subscription  as  to,  VI.  636. 
Consent  of  abutting  owner  to  change  of, 

VII,  392. 

Interest  on  damages  from  time  of,  IV, 
724. 

Measure  of  damages  in  cases  of  new  loca- 
tion, IV,  676. 

Of  elevated  railways.  IV.  284.  285. 

Of  intersecting  road.  VI.  1122. 

Of  one  company,  condemnation  by  an- 
other, IV,  426. 

Opinion  evidence  as  to  value  of  property 
before  and  after.  IV,  320;  VIII.  255. 

Under  charter  provisions,  II,  701-706. 

When  a  taking  under  statute.  IV,  443. 

When  cures  uncertainty  in  description  of 
land  granted,  IV,  467. 

Of  street  railway,  change  of,  VII,  382. 

LOCKS. 

Construction  of,  in  navigable  water,  VIII 
170. 
LOCOMOTIVE  ENGINEER. 

As  party  to  suit  for  killing  stock.  I,  241, 
246. 

Averment  of  negligence  of,  III,  800. 

Care  required  from,  VI,  779. 

Contributory  negligence  as  defense  to  ac- 
tion for  causing  death  of.  III,  839. 

Declarations  of,  as  evidence.  I,  286. 

License  tax  of,  VI.  65. 

Power  of,  to  employ  physician,  VI,  394. 

When  deemed  expert,  VIII.  292. 

When  deemed  fellow-servant  with  other 
employes,  V,  735-737.  740,  746.  755.  762. 
76s.  766,  769- 


LOCOMOTIVES. 
See  Engines. 

LOCOMOTIVE  TRUCKS. 
Infringement  of  patent  for,  VI,  959. 

LOCO  PARENTIS. 
Contributory    negligence   of    persons    in, 
when  bars  action  for  injury  to  child,  II, 
801-803. 

LOCUS  IN  QUO. 

Irregularity  in  view  of.  by  jury,  as  ground 
for  new  trial,  IV,  752;  VI.  842. 

View  of,  by  jury.  VIII,  17. 

View  of.  iii  criminal  cases,  III,  358. 

View  of.  in  proceedings  to  assess  dam- 
ages. IV.  602.  625-627. 

Sec  also  Premises. 

LOGS. 
When  subject  to  taxation,  VII,  870. 

LONG  AND  SHORT  HAULS. 
.■\s  affected  by  competition  and  distance, 

II.  627. 

Discrimination  as  to.  IV,  105-108. 
Regulation  of  rates  for,  II,  627. 
Schedules  as  to.  VI,  47. 
Under  Interstate  Commerce  Act,  VI.  36- 

45- 
LONG  USER. 
Aciiuirement  of  easements  by,  IV,  160. 
Obtaining  right  to  lay  out   street   across 

railway  by.  III.  438. 

LOOK  and'  listen. 

Duty  of  licensee  to,  VI,  275. 

Duty  of  passenger  as  to  approach  of  loco- 
motive. Ill,  262. 

Duty  of  passenger  to.  III.  20. 

Duty  of  person  crossing  track  to.  Ill, 
824-828. 

Dutv  of  traveler  to.  at  crossing.  III,  560- 
622. 

Duty  of  trespasser  to.  VII.  1156-1159. 

Duty  to,  at  station.  VII.  227. 

Duty  to.  before  going  on  street-car  track, 
VII.  5-M.  S-'5. 

Duty  to.  when  getting  off  car.  II,  458.  492. 

Failure  of  child  to.  when  contributory 
negligence,  II.  774. 

Failure  of  employe  to,  when  contributory 
negligence,  V,   197-200. 

In.structions   as   to   faihtre  of  tra      "r  to, 

III.  654. 

See  also  Stop,  Look,  and  Listen. 

LOOKOUT. 
Duty  of  car-driver  to  keep,  VII,  515,  516. 
Duty  t)f  company  to  keep,  as  to  employes, 

V,  115. 
Duty  to  keep,  as  to  trespassers,  VII,  1134- 

1137. 

Duty  to  keep,  at  crossings,  I,  200;  III, 
528-530. 

Duty  to  keep,  for  animals  on  track,  I,  153. 

Duty  to  keep,  for  children.  II.  749.  761. 

Duty  to  keep,  for  trespassing  animals,  I, 
184. 

Duty  to  keep,  generally,  I,  1 18-123. 

Duty  to  keep,  to  prevent  injury  to  chil- 
dren on  track.  II.  7.^,3-735. 

Duty  to  look  and  listen  as  affected  by  fail- 
ure to  provide.  III,  589. 
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LOOKOUT  —  continued. 
Instructions  relating  to  duty  to  keep,  I, 

332. 
Keeping  inefficient,  when  negligence,  VI, 

784.  78s.      .      ^  .,. 
Negligence    in    failing   to    keep,    question 

for  jury,  V,  322. 
Negligence   in   regard   to.   when   question 

of  fact.  I,  326. 
Requirement  of,  in  cities.  VII.  684. 
Sulliciency  of  evidence  of  failure  to  keep, 

I.  .291- 
LOS  ANGELES.  CAL. 

Decisions  particularly    applicable   to,   VI, 

761. 

LOSS. 
Ill  K4;iici>ul. 

Actions  for  lost  coupons,  III,  342. 
Actions  on  lost  bonds.  I,  680. 
Actions  on  lost  contracts.  Ill,  235. 
By  tire,   liability  of  warehousemen  for, 

\',  585. 
Bv  theft,  liability  of  warehousemen  for, 

V.  585. 
Limitation  of  liability  for.  VI,  331,  350. 
Of  cars,  recovery  for.  VII.  130. 
Of  cattle  by  fire,  liability  for.  V.  883. 
Of  dogs  by  carrier,  liability  for.  I.  790. 
Of  live  stock,  burden  of  proof  in  cases 

of.  V,  449. 
Of  live  stock  caused  by  defects  in  car, 

I.  739.  740.  ,  .       , 
Of  mail  matter,  liability  of  earner  for, 

II.  4- 

Of   market   as   element   of  damages,    I, 

818. 
Of  stock  certificate,  compelling  re-issue 

in  cases  of.  VII.  281. 
Payment    of.    subrogation    of    insurance 

company  after,  VII,  "24. 
Of  luiKftu^P,  etc. 

Of  articles  left  in  cloak-room,   liability 

f"""-  ^-  575-        ,         ,        ,      ^^ 
Of  baggage,  actions  for.  I,  500-575. 

Of   baggage,    actions    for,    when   barred 

by  lapse  of  time.  VI,  316. 

Of   baggage,    presumption    in   cases   of. 

I.  5-'4. 

Of  property,   money,   etc.,   liability   for, 

VII,  135-139. 

Of   ticket  by   passenger,  expulsion   for, 

IV.  174. 
Of  trunk,  liability  of  transfer  company, 

^-  554-  .        ,        ,r        ^o 

Of  wife's  baggage,  action  for,  V.  1068. 
Refunding   money   paid   for  lost   ticket, 

VII.  1043.  1062. 
Rights  of  passenger  in  cases  of  loss  of 

ticket,  VII.   1043.  1062. 
Of  jfoods. 

Allegation  of.  in  action  against  carrier, 

II.  277. 

Burden  of  proof  in  cases  of.  V,  449. 

By  fire,  liability  of  carrier  for,  II.  72. 

By  fire,   limitation  in   bill   of  lading  of 
liability  for.  I.  631-635. 

By  fire,  notice  and  proof  of.  V,  846. 

By  negligence,  sufficiency  of  evidence  to 
prove.  II.  144. 

Carried,  claims  for.  when  prior  to  mort- 
gage. VI,  448. 

8  D.  R.  D.  — 63 


express  company 
mortgage  trustee 
damages   for,    II, 


LOSS  —  continued. 
Of  goods  —  loiitinucd. 

Carried,   liability  of 
for,  V.  574-577. 

Carried,    liability    of 
for.  \'I.  466. 

Carried,    measure   of 
287-305. 

Carried,  payment  of  claims  for,  by  re- 
ceiver, VI,  1196. 

Caused  by  delay,  II,  62-72. 

During  transit,  evidence  to  show.  II,  58 

In  hands  of  initial  carrier,  evidence  to 
prove,  II.  212. 

Liability  for,  V,  577. 

Liability  of  carrier  for,  generally,  II, 
42-90. 

Liability  of  final  carrie.-  for.  II.  242-246. 

Liability  of  intermediate  carrier  for,  II, 

237-.239. 

Liability  of  lessee  road  for,  VI,  227. 

Liability  of  lessor  road  for.  VI.  221. 

Liability  of  warehousemen  for,  VIII, 
165. 

Measure  of  damages  for.  Ill,  704. 

Promise  of  agent  to  pay  for,  I.  58, 

Proof  of.  raises  no  presumption  of  neg- 
ligence  where   liability   is   limited,    II. 

176. 
Proof  of.  when  raises  a  presumption  ot 

negligence,   II.  72.  78. 
When   limitation   begins   to    run   in   ac- 
tions for.  VI.  311. 
While  awaiting  shipment.  II.  54.  55- 
Within  fire  policies,  V,  845.  846. 
Of  market. 

Measure  of  damages  for,  II,  71. 
Of  sorvic'os,  tiiiip,  ei«'. 

Of  access  to  property  or  tide-water  as 

measure  of  damages.  IV,  9.^6. 
Of   l)usiiicss   or   profits   as    measure    of 

damages.  IV.  9,^6. 
Of  earnings,  business,  and  rental  value. 

proof  of.  III.  7^0.  731, 
Of  profits  as  element  of  land  damages. 

IV.  -01. 
Of  profits,  evidence  of.  on  assessment  of 

land  damages.  IV,  647. 
Of  profits,  measure  of  damages  for,  IV, 

917. 
Of  services  between  time  of  injury  and 

time  of  death,  action  for.  Ill,  745. 
Of  services  of  child,  amount  of  recovery 

for.  II.  818. 
Of  services  of  person  killed,  allegation 

of.  III.  794- 
Of  services  of  wife,  action  for.  V.   1069. 

1070. 
Of  time,  as  element  of  damages,  II.  574- 
Of  time,  as  clement  of  damages  for  in- 
jury to  employe,  V,  338. 
LOTTERIES. 

General  treatment,  VI.  365. 
LOUISIANA. 
.\id  to  railways  by.  VII.  169-171. 
Assessment  and  levy  of  railroad  taxes  in, 

VII,  954- 
Civil  rights  acts  of.  III.  26. 
Constitutionality  of  statutes  of.  as  to  mu- 
nicipal aid  for  railways.  VI.  543. 
Constitutionality  of  tax  laws  of.  VII.  841. 
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LOUISIANA  —  continued. 
Constitutional    provisions   in,   relative   to 

condemnation  of  land,  IV,  384. 
Deductions  for  benefits  under  condemnat- 

tion  laws  of,  IV,  715. 
Federal  grants  to,  VI,  150. 
License  taxes  in,  VII,  1022. 
Local  assessment  upon  steam  railways  in, 

for  repairs,  paving,  etc.,  VII,  687. 
Occupation    of    streets    by    steam    roads 

under  legislative  grants  of,  VII,  559. 
Operation   of  statute  of,   giving  right   of 

action  for  causing  death.  III,  749. 
Rule    in,    as    to    imputed    negligence,    V, 

1082. 
Rule  in,   as  to  limitation   of  liability  for 

negligence,  VI,  M7- 
Taxation  in  aid  of  railways  in,  VI,  732. 
See  also  New  Orleans. 

LUBRICATING  TUBES. 
Infringement  of  patent  for,  VI,  960. 

LUMBER. 

Contributory    negligence    in    placing    on 

right  of  way,  V.  892. 
When  subject  to  taxation,  VII,  870. 

LUNCHES. 

License   to    sell   on  train,    revocation   of, 

VI,  264. 
Rules  of  company  as  to  selling,  about  sta- 
tions, VII,  208. 

LYNCHBURG,  VA. 

Decisions  particularly  applicable  to,   VI, 
762. 

MACHINERY. 
In  j^enoral. 

Competency  of  evidence  as  to  safety  of, 
VII,  4-29-434. 

Duty  of  company  as  to,  I,  loi. 

Experience  in  handling,  when  qualifies 
expert.  VII,  272. 

Explosions  of,  V,  557. 

For  making  or  mending  rails,   patents 
for,  VI,  960. 

For    manufacturing    purposes,     special 
damages  for  loss  of,  II,  302. 

Judgment  and  skill  required  in  selection 
and  use  of,  VI,  780. 

Liability  of  independent  contractor  for 
defects  in,  V,  11 12. 

Liability    to   trespassers    for    dangerous 
condition  of.  VII.  1147. 

Maintaining  on  platform.  VII,  218. 

Meaning    of    "  safe    machinery,"    VIII, 
.^27. 

What  is.  VIII,  316. 
As  to  employes. 

Alleging   company's   knowledge   of   de- 
fective condition  of,  V.  271. 

Alleging  negligence  in  furnishing  defec- 
tive, V,  266-269. 

Assumption  of  risk  as  to,  V,   135,   146, 
149. 

Assumption  of  risk  as  to  defects  in,  a 
question  for  jury,  V.  325. 

Burden  of  proof    to    show    company's 
negligence  with  respect  to,  V,  283. 

Care  employe  must  exercise  in  the  man- 
agement of,  V,  203. 


MACHINERY  —  continued. 
As  to  eiiiploycN  —  toiitiniud. 

Concurring  negligence  of  company  and 
fellow-servants    with    respect    to,    V, 
66&-670. 
Contribiitory  negligence  of  employes  in 

the  operation  of,  V,  203-222. 
Duty  of  company  to  furnish  best,  V,  72. 
Duty  to  employes  as  respects  safety  of, 

V,  67-113. 
Duty  to  inspect  and  repair,  V,  108. 
Duty  to  instruct  employe  as  to  opera- 
tion of,  V.  38,  247. 
Evidence  of  failure  to  furnish   safe,  V, 

277,  278. 
Failure  of  employe  to  keep  in  repair,  V, 

207. 
Inspection  and  repair  of,  duty  of  com- 
pany as  to,  V.  104-1 13. 
Liaibility  of  company  for  failure  of  vice- 
principal  to  furnish  safe,  V,  678-680. 
Negligence    in    failing   to    furnish    safe, 

question  for  jury,  V,  316-320. 
Non-liaibility    for   negligence   of  fellow- 
servants  in  use  of,  V,  653.  654. 
Notice  of  defects  in,  assumption  of  risk 

after,  V.  159-162. 
Presumption   of  negligence  from  proof 

of  defects  in.  V,  299. 
Promise  by  company  to  repair  defccis 

in,  V.  167. 
Sufificiency  of  evidence  to  show  defects 

in,  V,  290. 
Using    after   knowledge   of   defects,    V, 

208. 
See  also  Appli-ances. 
MACHINISTS. 
As  experts,  VIII.  289. 
When  master  mechanic  is  not  fellow-serv- 
ant of.  V,  763. 
MACON,  GA. 

Decisions   particularly  applicable  to,   VI, 
762. 
MAIL. 
Carriage  of,  II,  1-9. 

Carriage  of,  on  land-grant  roads.  VI,  130. 
Giving  notice  of  arrival  of  goods  by,  II, 

100. 
Giving  notice  of  assessment  by,  VII.  755. 
Giving  notice  of  condemnation   proceed- 
ings by.  IV.  509. 
Mortgages  of  claims  for  carrying.  VI,  417. 
Right  of  express  companies  to  carry  mail- 
able matter.  V,  561. 
MAIL  AGENTS  OR  CLERKS. 
Carriage  of.  II.  326. 
Limitation    of   liability   for   injury   to,    in 

free  pass,  VI,  946. 
Rights  and  duties  of,  II,  8,  9. 
MAIL-BAGS. 

Injuries  to  employes  in  throwing  out,  V, 

121. 
Liability  to  passengers  struck  by,  II,  419. 

MAIL-CRANES. 
Injuries  to  employes  by,  V,  65. 
Negligence  as  to  position  of,  question  (or 
jury,  V,  315. 
MAINE. 
Assessment  and  levy  of  railroad  taxes  in, 
VII,  954. 
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of  employes  in 

'3-222. 

lisli  best,  V,  72. 
spects  safety  of, 

lir,  V,  108. 

ye  as  to  opera- 

furnnsh  safe,  V, 
cp  in  repair,  V, 
f,  duty  of  corn- 
failure  of  vice- 
fe.  V,  678-680. 
to  furnish  safe, 
316-320. 

ence   of  fellow- 
653.  654. 
uniption  of  risk 

nee  from   proof 

o  repair  defects 

to  show  defects 

of  defects,   V, 


not  fellow-serv- 
plicable   to,   VI, 

t  roads,  VI,  130. 
oi  goods  by,  II, 

;nt  by,  VII,  7S5- 
ination   procced- 

arrying,  VI.  417. 
L's  to  carry  niail- 

RKS. 

)r  injury  to,   in 

8,9. 
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MA'  iE—contiuucd. 

Constitutionality  of  statutes  of,  as  to  mu- 
nicipal aid  for  railways.  VI,  543. 

Constitutionality  of  ta.x  laws  of,  VII,  841. 

Constitutional  provisions  in,  relative  to 
condemnation  of  land,  IV,  .384. 

Construction  of  statute  relating  to  con- 
necting carriers.  III,  66. 

Crossing  of  streets  and  highways  under 
statutes  of.  III,  423. 

Grants  by,  to  railroads.  VI,  183. 

Liability  of  company  to  laborers  em- 
ployed by  contractors  in.  III,  161. 

Occupation  of  streets  by  steam  roads  un- 
der legislative  grants  of,  VII,  560. 

Review  of  town-bonding  proceedings  by 
mandamus  in.  VI,  750. 

Rule  as  to  imputed  negligence  in,  V,  1082. 

Statute  of.  regulating  liability  for  injuries 
caused  by  fire,  V,  854. 

Statute  of,  regulating  liability  to  servant 
for  injuries  caused  by  negligence  of  fel- 
low-servants. V,  717. 

Statute  of,  relative  to  connecting  lines, 
III,  65. 

Statutory  duty  of  company  in  construction 
of  street  crossing  railway.  III,  439. 

Statutory  duty  'to  fence  in,  V,  802. 

Statutory  provisions  in,  limiting  amount 
recoverable  for  causing  death.  III,  921. 

Statutory  regulation  of  grade  crossings  in, 
III,  446. 

MAINTENANCE. 

As  an  offense,  II.  609.  610. 

Of  culverts.  III,  658-662. 

Of  paupers,  liability  for,  VI,  961. 
MAJORITY. 

Of  commissioners  to  assess  damages,  va- 
lidity of  acts  of,  IV.  604. 

Validity  of  report  or  verdict  by.  in  con- 
demnation proceedings,  IV,  604,  747. 
MALICE. 

E.xemplary  damages  in  cases  of,  II,  577; 

III,  686. 

In  actions  for  libel  and  slander,  VI.  260. 

In  prior  prosecution,  burden  on  plaintiff 
to  show,  VI,  369. 

Proof  of,  and  when  presumed  in  false  im- 
prisonment, V,  610. 

Proof  of  malicious  killing.  III,  871. 

What  is,  and  how  proved,  VI,  370. 

MALICIOUS  ACTS. 

Of    conductor,    exemplary    damages    for, 

IV,  232. 

Of  conductor  in  ejecting  passenger,  IV, 

197- 
Of  employes,  liability  of  company  for,  IV, 

364. 
Of  third  persons,  competency  of  evidence 
of,  V,  407. 
MALICIOUS  PROSECUTION. 

General  treatment.  VI,  367. 
MALICIOUS  TRESPASS. 
Prosecutions  for.  III,  371. 
MANAGEMENT. 

Of  engine,  liabilifv  of  company  for  care- 
lessness in,  V,  867-869. 
Of  trains,  liability  of  passenger  carrier  as 

respects,  II.  380-386. 
Sec  also  Operation. 


MANAGER. 
Not  fellow-servant  of  employes  under  him, 

V.  762. 

MANAGING  AGENTS. 
Service  of  process  on,  VI,  1093. 

MANDAMUS. 

General  treatment,  VI.  373. 
Xalure  and  use  of  the  xarit,  VI,  373. 
Procedure,  \'I,  3>i2. 

Appeals  from  order  granting  or  refusing, 
I,  381. 

As  a  remedy  for  wrongful  interference 
with  property,  IV.  866. 

As  a  remedy  to  the  landowner  under  Eng- 
lish Compulsory  Purchase  .\cts,  IV,  923. 

By  creditor,  to  compel  payment  of  sub- 
scription. VII,  312. 

Compelling  api)ointment  of  commission- 
ers by.  IV,  598. 

Compelling  deposit  of  land  damages  bv, 
IV.  550. 

Enforcement  of  awards  by,  under  English 
Compulsory  Purchase  Laws,  IV.  912. 

Enforcement  of  commissioners'  orders  by, 

VI.  1 149. 

Enforcement  of  judgments  by,  IV,  766. 

Enforcement  of  taxes  by,  VII.  996. 

Removal  of  proceedings  for,  to  federal 
court,  VII.  25. 

Review  of  condemnation  proceedings  on, 
IV,  818. 

To  compel  allowance  of  costs,  IV,  732. 

To  compel  carrier  to  receive  and  carry, 
n,  33- 

To  compel  carrier  to  transport  liquor,  VI, 
74- 

To  compel  construction  of  highway  cross- 
ing, III,  424. 

To  compel  construction  of  road.  Ill,  no. 

To  compel  delivery  of  grain  by  elevator 
proprietor,   IV,  370. 

To  compel  election  of  directors.  IV,  52. 

To  compel  extension  of  track,  VII.  365. 

To  compel  further  proceedings  under  no- 
tice to  treat,  IV.  897. 

To  compel  inspection  of  books,  VII.  307. 

To  compel  issue  and  delivery  of  railway- 
aid  bonds,  VI,  662,  663. 

To  compel  issue  and  reissue  of  stock,  VII, 
280,  281. 

To  compel  issue  of  warrant  to  summon 
jury,  IV,  611.  913. 

To  compel  operation  of  branch  road,  I, 
685;  VI.  202. 

To  compel  operation  of  road,  when  lease 
will  not  prevent.  VI,  202. 

To  compel  payment  of  coupons.  III,  342. 

To  compel  restoration  of  highwav.  III, 
432;  VII.  624. 

To  compel  transfer  of  stock,  VII,  294,  295. 

To  enforce  duty  to  construct  bridge,   I, 

(>93- 
To   enforce  duty  to   locate   station,   VII, 

200. 
To  review  town-bonding  proceedings,  VI, 

746-7.«- 
When  proper  remedy,  and  not  creditors* 

suit.  III.  3^,2. 
MANHOLE. 
Of  water  tank,  contributory  negligence  in 

stepping  into,  V,  217. 
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MANITOBA. 

Liability  of  company  to  laborers  em- 
ployed by  contractors  in,  III,  i66. 

MANSLAUGHTER. 
Prosccution.s  for,  III,  371. 

MANUFACTURER'S  RATES. 
Right  to  give,  VI,  18. 

^L\^•UFACTURING  COMPANY. 

rVnvcr  of,  to  condemn  lands,  IV,  40Q. 
'•MAN^;." 

Ufliiiii  in  of,  VIII,  316. 

MAI 
-\i         'I'li  '     and  effect  of,  as  evidence, 

....  ,1'.". 
FilinR  of.  V'l.  357.  1 121. 
Of   land   grant,   tiling,   etc.,   VI.    166.    169, 

■}!.    \7f- 
Of  propi      1' en      .   ;,  of  railway.";.  Ill,  402. 
Proof  1)1  di-dit-rllin  l-v.  VA,  544. 
References  to,  in  d'.cds,  IV,  11. 
References  tf).   in   petition   in   condemna- 
tion. 1\',  518. 
L'se  of,  in  condemnation  proceedings,  IV, 
5j6-5.'9. 

MARKET. 

Definition  of.  VIII.  316. 

Loss  of.  as  affecting  damages,  I,  818. 

MARKET  COMPANY. 
Taking  land  of.  IV,  428. 

MARKET  VALUE. 

Ascertaining  damages  where  there  is  no, 

IV,  673. 
As  measure  of  damages  for  land  taken,  IV, 

66(>-67 1 . 
Assessed  value  as  evidence  of,  V,  390. 
At  destination,  limiting  liability  to,  I.  636. 
Evidence  of,  un  tiuestion  of  damages,  V, 

965. 
Instructions  confining  jury  to,  IV^,  633. 
Liability  of  carrier  for  fall  in,  I,  754. 
Limiting  damages  to,  II,  176. 
Measure  of  damages  where  goods  have  no, 

II,  300,  301. 
Of  animal  killed,  as  the  measure  of  dam- 
ages, I,  347. 
Of  animal  killed,  nvoi  f  of.  I,  285. 
Of  goods  lost,  when  measure  of  damages, 

II.  288. 
Opinion  of  witness  as  to,  VIII,  248. 
Opinion  of  witness  as  to  depreciation  of, 

VIII,  256. 
Recovery  of,  VIII,  316. 
See  also  Pkk  e. 

MARKING. 

Of  goods,  defects  in,  when  excuse  carrier, 
II.  84-86. 

Of  goods,  duty  of  initial  carrier  to  ob- 
serve, II.  208. 

Of  goods,  imperfect,  as  affecting  liability, 
II,  170. 

See  also  Misninr.c  tion. 

MARRIED  WOMEN. 

Right  of,  to  appeal  in  condemnation  pro- 
ceedings, IV.  774. 
Validity  of  releases  by.  VII,  7. 
When  entitled  to  land  damages,  IV,  572. 
See  also  Hi'sn.\Nn  .and  Wife. 


MARYLAND. 

Aid  to  railways  by,  VII,  171. 

Assessment  and  levy  of  railroad  'axes  in, 
VII.  954- 

Constitutionality  of  statutes  of,  as  to  mu- 
nicipal aid  for  railways.  VI,  543. 

Constitutionality  of  statutes  of,  relative  to 
condemnation  of  land,  IV,  388. 

Constitutionality  of  ta.\  laws  of.  VII.  841. 

Construction  of  stock  laws  of,  I,  96. 

Deductions  for  benefits  under  condenma- 
tion  laws  of,  IV,  715. 

Duty  of  traveler  at  crossing  to  stop,  look, 
and  listen  in.  III,  562. 

Injuries  to  animals  running  at   large   in, 

I.  225. 

Occupation  of  .streets  by  steam  roads  un- 
der legislative  grants  of,  VII,  560. 

Operation  of  statute  of,  giving  right  of 
action  for  caiising  death.   III.  749. 

Right  to  sue  in,  for  causing  death  in 
foreign  state.  III,  787. 

Rule  as  to  imputed  negligence  in.  V,  1082. 

Statute  of,  regulating  liability  for  injuries 
caused  by  fire.  V,  854. 

MASSACHUSETTS. 
Assessment  and  levy  of  taxes  in,  VII.  955. 
Conditions  exempting  carrier  from  liabil- 
ity to  person  riding  on  free  pass  in,  VI, 

944- 

Consiitutii)naliiy  of  statutes  of,  relative  to 
condemnalion  of  land,  IV,  388. 

Constitutionality  of  tax  laws  of.  VII,  842. 

Construction  of  statute  as  to  compensa- 
tion for  joint  use  of  track,  VII,  435. 

Construction  of  statute  of,  as  to  charges, 

II,  626. 

Construction  of  statute  of,  relating  to  con- 
necting carriers.  HI.  66. 

Deductions  for  benefits  under  condemna- 
tion laws  of.  I\'.  715. 

Duty  to  give  signals  near  crossing,  under 
statute  of,   1 II,  509. 

Employer's  liability  act  not  a  bar  to  com- 
mon-law action,  V.  275. 

Grade  crossings  under  statutes  of.  III, 
412.  449-456. 

Joint  use  of  station  under  statutes  of,  VII, 

Jurisdiction  of  Supreme  Court  of,  VI, 
119. 

Laying  out  streets  across  railways  under 
statutes  of.  III,  437. 

Local  assessment  upon  steam  railways  in, 
for  repairs,  paving,  etc.,  VII.  688. 

Mechanic's  lien  law  of,  VI.  278. 

Occupation  of  streets  by  steam  roads  un- 
der legislative  grants  of,  VII,  560. 

Operation  of  statute  of.  giving  right  of 
action  for  causing  death.  Ill,  750. 

Plaintiff's  pleadings  must  negative  con- 
tributory negligence  in.  III.  2/6. 

Right  to  sue  in.  for  causing  death  in  for- 
eign state.  III,  787. 

Rule  as  to  imputed  negligence  in,  V,  1082. 

Rule  under  Kmploycr's  Liability  Act 
where  death  is  instantaneous.  III,  767. 

Statute  of,  as  to  defective  crossings.  III, 
47.V 

Statute  of,  regulating  liability  for  injuries 
caused  by  fire,  V,  855. 
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MASSACHUSETTS  —  co«fiHHcrf. 

Statute  of,  regulating  liability  to  servant 
for  injuries  caused  by  negligence  of  fel- 
low-servants, V,  717. 

Statute  of,  requiring  notice  of  time,  place, 
and  cause  of  injury,  V,  260. 

Statutory  duty  to  fence  in,  V,  802. 

Statutory  provisions  in.  relative  to  aban- 
donment of  station,  VII,  206, 

Taking  land  for  streets  and  laying  out 
roads  in,  VII,  551. 

When   negligence  of  parent  is  imputable 
to  child  in,  II,  793. 
MASTKV.  AND  SERVANT, 

See  I'Imployes;  Employes,  Injuries  to; 
Fkli.ow-Seuv.xnts. 

MASTl'.R  MECHANICS. 

As    fellow-servants   with   other   employes, 
V,  762. 
MATERIALITY. 

Of  evidence  in  actions  against  elevated 
railway  company,  IV,  313. 

Of  evidence  in  actions  lor  causing  death, 
III,  846-850. 

Of  evidence  in  actions  for  injuries  to  chil- 
dren. II,  811. 

Of  evidence  in  actions  for  injury  to  tres- 
passers, VII,   1 163. 

Of  newly  discovered  evidence,  VI,  873, 

Of  witness'  answer.  VIII,  210. 

See  also  Eviui:n(i:. 
MATERIAL-MEN. 

Notice  by.  of  claim  for  lien.  VI.  290. 

Right  of,  to  claim  lien,  VI,  282. 
MATERIALS. 

Claims  for,  when  prior  to  mortgage,  VI, 
446-448.  455.  51-2- 

Issuing  receivers'  certificates  in  payment 
for,  VI,  1201. 

Payment  by  receiver  of  claims  for,  VI, 
1 196. 

Prepared  but  not  used,  right  of  sub-con- 
tractor to  recover  for.  III.  1.^7. 

Repaving  with  more  costly,  VII,  403. 

Used  in  manufacturing,  damages  for  loss 
of,  II,  .303. 

When  city  is  to  furnish,  for  paving  or  re- 
pairing, VII,  401. 
MATURITY. 

Of  bonds,  VIII,  316. 

Of  mortgage,  provisions  as  to,  VI,  439. 

Transfer  of  commercial  paper  after,  I,  595. 

MAXLMS. 
Causa     proxima.     iion     rcmota.     sfcctatur, 

meaning  and  application  of,  VIII,  ,108. 
Ccssaiitc  rationc.  ccssat  il^sa  lex,  application 

of.  VIII.  .^08. 
Damnum  absque  injuria,  V,  960. 
Ex  turfi  causa  iion  oritur  actio,  application 

of,  VIII,  313- 
Falsa  demonstratio  uon   nocct,  cum   ac  cor- 

porc  constat,  application  of,  VIII,  313. 
In  jure  non  rcmota  causa,  scd  promixa,  spcc- 

tatur,  ai>plication  of,  VIII,  3i5- 
In  pari  delicto.  III.  10. 
Lex  rei  silcc,  when  governs.  Ill,  229. 
Nemo  debet  esse  judex  in  propria  sua  causa, 

application  of.  VIII.  3'8. 
Res  ipsa  loquitur,  application  of.  VIII,  326. 
Respondeat  superior,  V.  673.  684. 


MAXIMS  —  continued. 
Sic  utere  tito  alicnum  non  ladas,   III,  415; 

VIII,  327. 
Volenti  non  fit  injuria,  V,  275. 

"  MAY." 
When  etpiivalent  to  "  must "  or  "  shall," 
VIII,  316. 

MEADOW, 
See  Grass, 

MEASUREMENT. 
As   a    prereipiisite   to    delivery   of    things 

sold,  VII,  100. 
By  engineers,  how  made,  effect,  etc.,  Ill, 
146-148. 

MEASURE  OF  DAMAGES. 
In  K'oix'i'iil- 

Errdiieous  instructions  as  to,  I,  .394' 
For  failure  to  build  and  maintain  fences, 

V,   S.]2. 

For  flooding  lands.  III,  664;  V,    1002- 

.      '005- 
For  infringement  of  ])atents,  VI,  953- 
F(jr  injuries  by  tire,  V,  960-964. 
For    injuries    by    obstructions    or    en- 
croachments in  highways,  VII.  715. 
For  injuries  to  crops  and  pasturage,  V, 

834.  835. 
For  overcharges.  II.  633. 
For  refusal  to  transfer  stock,  VII,  298, 
Generally,  III,  702. 
Harmless  instructions  as  to,   I,  408. 
In  actions  of  trespass,  VII,  663. 
In    actions    on    construction    contracts, 

III,  177- 
In  railway  intersection  cases.  III.  405- 

407. 
Instructions  with  regard  to,  VIII,   59. 

Opinion  of  witness  as  to,  VIII.  258. 
To    abutting    owners    for    constrncting 

steam  railway,  in  street.  VII.  658-669. 
To    abutting    owners    for    constructing 

street-railway  in   street.   VII.   4-7- 
When  a  question  of  law,  VIII,  43. 
For  in.jiirit's  «o  live  st<n;k. 

In  actions  against  carriers  of  cattle,   I, 

816. 
In  stock-killing  cases,  I,  347-.U9- 
Vov  lii.|ui'i«'s  to  oassoiifjfrw. 

For  ejection  of  passengers.  IV.  223-24.^. 
For  loss  of  money,  property,  etc.,   VII, 

139- 

Generally,  VII,  508-510. 

In    actions   against   carriers   of    passen- 
gers, II.  ,569-575- 
For  loss  or  iii.iiiry  lo  jrocxis  cai'i'iod. 

For  conversion  of  goods  by  carrier,  II, 
76,   129. 

For  delay.  II,  71.  7^- 

For  delay  by  initial  carrier,  II,  211. 

For  failure  to  deliver  grain  on  elevator, 

II,    122. 

For  failure  to  give  notice  of  arrival  of 

goods.  II.  loi. 
For  niisdcliverv  of  goods,  II,  120. 
Generally.  IT.  61.  290. 
In  .nctions  against  carriers  of  goods.  II, 

287-305. 
Where  goods  are  lost  by  fire,  II,  75. 
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MEASURIi  OF  DAMAGES  — fon/i«Hfd. 
Kor  porNuiiul  iiiJui>ii>H,  Kciiurully. 

For  causing  death,  III,  9^4-955. 

To  cliildrcn.  11,  8jj. 

To  employes,  V,  3.57,  338. 

To  persons  or  property  in  street,  VII, 

514- 
III  coiKleiiiiialioii  |)i-o('c>t*«liiiKN. 

For   wrongful    interference    with   prop- 
erty. IV,  878-880. 
Gene,  ally,  IV,  663-686. 
In  elevated  railway  cases,   IV.  325-341. 
Of  almtting  easements,  IV,  288. 
To  the  fee.  IV,  .331. 
Under    Canadian    Expropriation    Acts, 

IV,  9.35. 

Under    I'.nglish    Compulsory    Purchase 

Laws,  IV.  916-920. 
Where  road  is  built  witliout  consent  of 
abutting  owner,  IV,  328. 
MEAT. 
Classification  of,  as  freight,  VI,  28. 

MECHANICAL  EQUIVALENTS. 

In  patent  law,  VI,  948. 
MECHANICS. 

As  experts.  VIII.  288. 

Tools  (jf.   when   may  be  carried  as  bag- 
gage, 1.  540. 
MECHANICS'  LIENS. 

Duration  of,  VI,  287. 

Foreclosure  of,  VI,  291-295. 

Forfeiture  of,   VI.  228. 

Liability  of  purchaser  as  respects,  VI,  505. 

Notice  of  claim  or  lien,  VI,  288-291. 

Statutes  relating  to.  VI,  278,  279. 

Waiver  of,  VI.  288. 

What  property  niav  be  reached,  VI,  285- 
287. 

When  prior  to  mortgage.  VI,  452,  458. 

Who  may  claim.  VI.  279-285. 
MEDICAL  SERVICES. 

General  treatment,  VI,  391. 

Allowance  in  damages  for,  II,  819. 

Evidence  of,  under  the  pleadings,  VI,  1030. 

Proof  of  co.st  of.  III,  727. 

Questions   requiring   medical    skill,   when 
call  for  expert  testimony.  VIII,  263. 

To  injured  employes,  lien  for,  VI,  278. 

When  recoverable   in   action   for  causing 
death.  Ill,  943. 

MEETINGS. 
Of  arbitrators,  in  Canadian  expropriation 

proceedings,  IV,  943. 
Of  commissioners  to  assess  damages,  time 

and  place  of,  IV,  599. 
Of  directors,  IV,  56-58. 
Of   directors  and   stockholders,   to  eflfect 

consolidation.  III.  80. 
Of  stockholders,  VII,  308.  309. 

MEMPHIS,  TENN. 

See  StO(  KIIOLDERS. 

MEMBERSHIP. 

In   relief  associations,  evidence  of,  VII, 
16. 

MEMORANDA. 
For  refreshing  the  memory  as  evidence, 

V,  507- 
In  margin  of  bill  of  lading,  effect  of,  I, 

619. 


MEMORANDA  —  continued. 
Left  by  decedent,  as  evidence,  V,  503. 
Of  agreement,  as  evidence,  V,  392. 
Of   transactions,   when   deemed   best  evi- 
dence, V,  458. 
Using,  to  refresh  memory,  VIII,  225. 

MEMORY. 
Refreshing,  l)y  witness,  VIII,  225-227. 
Testing   accuracy   of,    on   cross-examina- 
tion, VHI.  220. 

MEMPHIS,  TEXN. 

Decisions   |)articular!y  applicable  to,    VI, 
762. 

MEMPHIS  &  CHARLESTON  R.  CO. 
General  treatment,  VI,  398. 

MENTAL  ANGUISH. 
Allegation  of,  in  action  for  causing  death. 

III,  796. 

As  an  element   of  damages  for  death   of 

plaintiff's  wife.   Ill,  937. 
As  an  element  of  damages,  for  injury  to 

children,  II,  8ji. 
As  an  element  of  damages  for  injury  to 

passengers,  II,  570. 
Averments  as  to.  III.  72,^. 
Excessive  damages  for,  II,  585. 
Measure   of   damages    for^    III,    707,   714; 

VII.  1032. 
Of  ejected  passenger,  damages  for,  IV,  226. 
Of   parents,    damages    for,    in    action    for 

death  of  child.  Ill,  941. 
Proof  of,  on  (juestion  of  damages.  III,  727. 
Prosi)ective  damages  for.  Ill,  700. 
Sufficiency  of  evidence  to  prove,  II,  543. 
When    may    be    considered    in    assessing 

damages,  II,  301. 

MENT.\L  CONDITION. 
Of  injured  person,  opinion  of  witness  as 

to,  VIII.  240. 
Of   patient,    opinion    of   physician   as   to, 
VII [,  286. 
MENTAL  FACULTIES. 
Lmpairment  of,  damages  for,  II,  571. 

MERCHANDISE. 

Carriage  of,  II,  13-305. 
MERGER. 
Of  cause  of  action  in  judgment,  I,  240; 

VI,  83. 
Of  easement  in  fee.  IV,  160. 
Of  mortgage  in  fee,  VI,  519. 
Of  oral  agreement  in  written  contract,  IT, 

156:  V.  476. 
Of  previous  negotiations  in  bill  &f  lading, 

I,  618. 

MESNE  PROFITS. 

When  recoverable  in  ejectment,  IV,  256. 
METES  AND  BOUNDS. 

When  controling  as  to  quantity  of  land, 

IV,  10. 

MEXICAN  GRANTS. 
Exception  ■  >  'and  included  in,  from  land 

grant,  VI,  '.>'r.  1119. 
Priority  over,  VI.  165. 
Reservation    in    grants    to    railroads,    of 
lands  held  under,  VI,  159. 
MICHIGAN. 
Assessment  and  levy  of  taxes  in,  VII,  956. 
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MICHIGAN  —  continued. 

Constitutionality  of  statutes  of,  as  to  mu- 
nicipal aid  for  railways,  VI,  543. 

Constitutionality  of  sitatutes  of,  relative  to 
condemnation  of  land,  IV,  389. 

Constitutionality  of  tax  laws  of,  VII,  842. 

Constitutional  provis.ions  in,  relative  to 
condemnation  of  land,  IV,  385. 

Doctrine  of  comparative  negligence  de- 
nied in.  III,  5'- 

Double  damages   for  killing  stock  in,   I, 

353-  ,     , 

Duty  of  traveler  at  crossing  to  stop,  look, 

and  listen  in.  III,  562. 
Federal  grants  to,  VI,  151. 
Grants  by,  to  railroads,  Vl,  183. 
Homesteads  in  public  lands  in,  VI,  1109. 
Laying  out  streets  across  railways  under 

statutes  of,  III,  437. 
Liability  of  carrier  as  warehouseman  in, 

II,  140,  141.  ,  .  ,        , 

Liability  of  company  to  laborers  employed 

by  contractors  in.  III.  161. 
Local  assessment  upon  steam  railways  in, 

for  repairs,  paving,  etc..  VII.  688. 
Operation   of   statute   of.   giving   right   of 

action  for  causing  death,  III,  750. 
PlaintitT's  pleadings    must    negative   con- 
tributory negligence.  Ill,  276. 
Rule  as  to  imputed  negligence  in.  V,  1082. 
Statute  of,  as  to  flagmen  at  crossings.  III, 

485.  .     . 

Statute  of.  regulating  liabihty  for  injuries 
caused  by  fire.  V.  855. 

Statute  of.  relative  to  intersection  of  rail- 
ways, III,  394- 

Statutory  duty  of  company  in  construction 
of  street  crossing  railway.  Ill,  4.39- 

Statutory  duty  to  fence  in,  V.  802. 

Taxation  in  aid  of  railways  in.  VI,  72,2. 

MICHIGAN  CENTRAL  R.  CO. 
General  treatment,  VI.  399- 
Charter  liability  of,  as  a  connecting  car- 
rier, II,  242. 

MILEAGE.  . 

Dividing  receipts  according  to,  under 
working  agreements,  VI,  253. 

MILEAGE  TICKETS. 
See  Tickets  and  Fares,  VII,  1072,  1073. 

MILITARY  AND  POST  ROAD. 
When  property  of,  subject  to  execution, 
V.  544- 

MILITARY  CONTROL. 

Limitation  of  liability  where  a  road  is  un- 
der. II,  165. 
Of  roads,  when  excuses  prompt  forward- 
ing of  goods,  II,  30. 

MILITARY  LAW. 

Claims  for  poods  seized  by  military  forces, 
III,  8. 
MILITARY  OFFICER. 

Acts  justified  by  command  of,  VIII,  160. 
MILITARY  RAILWAYS. 

Construction  of.  Vlli.  161. 
MILITARY  RESERVATIONS. 

Decisions  relative  to.  VI,  11 18. 

Property  within,  when  subject  to  taxation, 
VII,  868. 


MILITARY  STORES. 

When  may  be  carried  as  baggage,  I,  538. 
MILITARY  USE. 

Taking  of  property  for,  VIII,  159. 
MILK. 

Charges  on,  in  quantities  and  in  cans,  II. 
626. 
MILLS. 

Condemnation   of,    for   railway   purposes, 
IV,  429. 

Duty  of  company  to  fence  adjoining,   V, 

817. 
Evidence   of  injury  to    on  assessment  of 

land  damages,  IV.  648,  702. 
Injuries  to,  in  condemnation  proceedings, 

IV,  452. 
License  to  erect,  VI,  262. 
Reservation  in  deed  of  right  to  repair,  IV, 

23- 

Rights  of  owners,  VIII,  177-179. 
MINERALS. 

See  Mines  and  Mining. 
MINES  AND  MINING. 

General  treatment,  VI,  ,399. 

Exception  of  mineral  lands  from  patents, 
VI,  1 1 19. 

Exception  of  mineral  lands  in  grants.  VI, 

159.  165.  169. 
Instructions  as  to  minerals,  on  assessment 

of  damages  by  jury.  IV,  634. 
Liability  to  lessor  for  interruivtion  of.  VI, 

23-'.  ,      .   .     . 

Measure  of  damages  for  injuries  to  mines. 

IV.  677. 
Minerals  under  land  condemned,  title  to, 

IV.  442. 
Power   of   mining   company   to   condemn 

lands.   IV,  409. 
Power   to   purchase   minerals   under   land 

condemned,  IV.  882. 
Right  of  owner  or  lessee  of,  to  compen- 
sation in  England.  IV.  907. 
What  are  "minerals,"  VIII,  317. 
When    foreman    is    not    fellow-servant    of 

miner,  V.  7$\. 
MINNEAPOLIS  &  C.  V.  R.  CO. 
General  treatment,  VI,  403. 

MINNESOTA. 

Aid  to  railways  by,  VII,  172. 

Assessment  and  levy  of  tax.s  in,  VII, 
956. 

Constitutionality  of  statute  of,  as  to  mu- 
nicipal aid  for  railways,  VI,  543. 

Constitutionality  of  statute  of,  as  to  re- 
moval of  causes,  VII,  20. 

Constitutionality  of  statute  of,  relating  to 
charges,  II,  621. 

Constitutionality  of  statute  of,  relative  to 
condemnation  of  land,  IV,  389. 

Constitutionality  of  tax  laws  of,  VII,  842. 

Dcfhicfions  for  benefits  under  condemna- 
tion laws  of,  IV,  716. 

Double  damages  for  killing  stock  in.   I. 

'^53- 
Federal  grants  to.  VI.  1S.3-1SS 
Grants  by,  to  railroads,  VI,   184. 
Grants  of  swamp  lands  in,  VI,  191. 
Homesteads  in  public  lands  in,  VI,  1 109. 
Iniuries  to  animals  running  at  large   in, 

I,  225. 
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M I N  N  ESOT  A  —  continued. 

Local  asscssinciu  iipmi  >tfam  railways  in, 
for  repairs,  paving,  etc.,  VII,  ()S8, 

()cciii)ali()ii  of  streets  by  steam  roads  un- 
der legislative  ^jraiits  of,  VII,  .sfx). 

Kiile  as  to  imptittd  negligence  in,  V,  1082. 

Statutes  of,  regnlating  liability  to  servant 
for  injnries  caused  by  negligence  of  fcl- 
low-serv;ints,  V,  717,  71S. 

Statutes  of,  relative  to  intersection  of  rail- 
ways, III,  ,V)4' 

Statutory  diUy  of  company  in  construc- 
tion of  street  crossing  raihv.'iy.  Ill,  440. 

Sl.'itutory  duty  to  fence  in,  V,  8oj. 

Statutory  regulation  of  grade  crossings  in, 

111,447. 

T.iking    land    for    streets    and    laying    out 

roads  in,   VII,  531. 
Taxation  of  land  gr«nts  in,  VII,  88_'. 
When    negligence   of   parent   is    imputable 
to  child  in,  II,  704. 
MINCJRITV. 
Of  employes,  injtice  or  knowledge  of,  V, 

-Mr). 

MINUTi:S. 

Of  direi-tors'   meetings,   IV,  57. 
MIS.MM'l.lC.XTlOX. 
Of  assi'ts  ;is  ground  for  receiver,  VI,  1170. 
Of  capital  anil  profits,  suit  by  one  stock- 
holders against  others  to  prevent,  VII, 
.341- 
MIS.\PI'ROPKI.\TION. 

Of  assets  by   directors,   action   by   stock- 
holders to  restrain.  \'II.  X\7. 
Of  indorsed  i«jnds.  liabilitv  of  stati-  for, 

VII,  i6j. 
Of  funds  by  directors,  IV,  7,{. 
Of   funds   by   trustee,    liability   for,    VIII, 

IJO. 

Of  land,  writ  of  entry  for,   I\',  8_»9. 

MISCI'.I.LANF.OUS  ARTICLES. 
When  baggage,  I,  5,^5,  540. 

MISCONDUCT. 

Evidence  of  wilful,  II,  535,  541. 
Forfeiture    of    compensation    by    receiver 

for.  VI,  IJJ2. 
Liability  of  agent  to  principal  for,   I,  49, 

SO. 
Of  arbitrators,  impeachment  of  award  for, 

I,  464. 
Of    conunissioncrs,    setting    aside    report 

for,  IV,  742. 
Of   employes,    excepting    liability    for,    I, 

629. 
Of    employes,    protection    of    passengers 

against,  II.  428-431. 
Of  jurors,  as  ground  for  new  trial,  VI, 

841.  842;  VIII.  94. 
Of  ofillccrs,   no  defense  against  innocent 

purchasers  of  bonds,  VI,  692. 
Of  passengers,  II,  318. 
Of  receiver,  removal  for,  VI,  1223. 

MISDELIVERY. 
Of  cattle  by  carrier.- 1.  760. 
Of  goods  by  carrier.   II.   116-12T. 
Of  goods  by  express  company,  V,  581. 
Of  goods  by  final  carrier,  liability  for,  II, 

246. 
See  also  Delay;  Delivery. 


MISDIRI'.CTION. 

Of   goods,    etfeci   of,   on    liability   ol  ex- 
press company,  V,  370. 

ol  passengers  by  employes,  II,  403. 

See  also  ^lAKKl^•li. 
MISJOINDER. 

Of  causes  of  action  against  elevated  rail- 
way, IV,  313. 

Of  causes  of  action,  dcmnrrer  for, VI,  ion. 

(^f  c.'iuses  of  ;iction  for  injuries  to  animals, 
I.  251. 

Of  causes  of  ;iction  for  injuries  to  em- 
ployes, V,  j6i. 

Of  com|)lainants  in  ei|uity,  VI,  930, 

Of  defendaius,   VI.  928. 

Of  husband  or  wife  as  parties,  V,  107s. 

mismana(;i:mi:nt. 

Hy   ol'ticers,   as   ground   for   receiver,   \'I, 

1171. 
Of  company's  ;itlairs.  as  a  defense  to  ac- 

ti(m   on  subscrijjtion,  VII,  790. 

misnomi:r. 

In  actions  ag;iinst  cirriers,  11,  277. 
Nonsuit  in  cases  of,  VI II.  _'X. 
Of  cori)oration,  and  its  effect.  \'I,  7G7,  768. 
Of  parties,  in  process.  \'I,   1083. 
?iIISRI':i'RESENTATlON. 

Hy  tr.'insfer  ;igents.  effect  of,  VII,  303. 
Impeachment  of  rele.'ise  for,  VII.    10,   12, 
^  '3- 

See   also    I'R.XfDl'I.K.N'T    RKI'Ui:SENrAT10NS. 

MISSLSSII'l'I. 

.Aid  to  railways  by,  VII,  172. 

.'\ssessment  and  levy  of  t;ixes  in,  VII,i)5'i. 

Ci\il   Rights  .V^  of.  Ill,  27. 

Conditions  exempting  cirrier  from  li;diii- 
ity  to  person  riding  on  free  pass  in.  \'I. 
,  94.'). 

Constitutionality  of  statutes  of.  as  to  mu- 
nicipal aid  for  railways.  VI.  544. 

Constitutionality  of  st.'itntes  of,  relative  to 
condemnation  of  land.   IV,  38(). 

Constitutionality  of  tax  laws  of.  VII.  84-'. 

Deductions  for  benefits  under  condemna- 
tion laws  of,  IV.  717. 

Injuries  to  animals  running  at  large  in.. 
1.  219. 

License  taxes  in.  VII,  1022. 

Rule  as  to  imputed  negligence  in,  V.  1082. 

Statutes  of,  regulating  lial)ility  for  injuries 
caused  by  fire.  V.  S.^s. 

Statutes  of.  regulating  liability  to  servant 
for  injuries  caused  by  negligence  of  fel- 
low-servants, V.  718. 

Statutes  of.  relative  to  condemning  right 
of  way  through   streets.   VII.   58.=;. 

Statutory  provisions  in.  relative  to  aban- 
donment of  station,  VII.  207. 

Taxation  in  aid  of  railways  in,  VI,  7^v 
MISSOURI. 

Aid  to  railways  by,  VII,  173. 

Assessment  and  levy  of  taxes  in,  VTI.  g.sfi. 

Condition  exempting  carrier  from  liability 
to  person  riding  on  free  pass  in,  VT.  94.S. 

Constitutionality  of  statutes  of,  as  to  mu- 
nicipal aid  for  railways,  VI,  .';44. 

Constitutionality  of  statutes  of.  granting 
remc<ly  for  causing  death.  TIT.  745. 

Constitutionality  of  statutes  of.  rel.ative  to 
condemnation  of  land.  IV,  ,^80 

Constitutionality  of  tax  laws  of,  VII,  842. 
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MISSOURI— f(.»i//;/i(r</. 

Constitiitif)nal  provision.s  in,  relative  to 
eondenniation  ot  land,   IV,  .5^5, 

Constnietion  of  aet  of,  relating  to  railway 
commissioners,   II,  (>ji. 

Construction  of  statute  of,  as  to  limita- 
tion of  liability  between  connecting 
lines,  II,  J5K. 

Construction  of  1  !iUes  rel;iting  to  k)tter- 
ii'S,  VI.  ,V>5. 

Construction  of  statute  to  [irevcnl  gftting 
on  or  off  at  front  iil.itform,  VII,  4i>4. 

Deductions  for  benefits  umler  coiuleMina- 
tion  laws  of,  I\',  717. 

Doctrine  of  cotiiparative  negligence  de- 
nied in,  III,  5-'. 

Dotdile  dani.'iges  for  killing  stock  in,  T, 
^5^.  354- 

Double  liability  of  stockholders  to  credit- 
ors in,  VII,  .117,  .?iS, 

Federal  grants  to.  \'I,  155-157. 

Grants  by,  to   r.iilroads,  \'l,    1.^5. 

Grants  of  sw;im]i  lands  in,  \'I,   19J. 

Injuries  to  animals  rtuming  ;it  l.irge  in.  I, 
220. 

Jurisdiction  of  Supimie  C'durl  of,  \'I,  no. 

Liability  of  comp.any  to  laborers  employed 
by  contractors  in.   III,   1(13. 

Measure  of  damages  for  injury  to  employe 
under  Diimagc  Act  of,  \',  ,?.?iS. 

Mechanics'  lien  law  of,  \'l.  _7.S. 

Occupation  of  streets  by  steam  roads  im- 
der  legisl.'itive  grants  of.  \'II,  5(10. 

Operation  of  statute  of,  giving  light  (jf  ac- 
tion for  causing  death.  III,  751. 

Penalties   for  overcharges   in,   II,  63(1. 

Plaintiff's  pleadings  need  not  neg.itivc 
contributory  negligence  in.  III,  -'77. 

Raising  money  by  lotteries  uiuUr  statutes 
of,  VI.  M>5- 

Review  of  town-bonding  prt)ceedings  by 
mandamus  in,   VI,  750. 

Right  of  action  for  killing  stock  under 
statutes  of.  I,  239. 

Right  to  sue  in.  for  causing  death  in  for- 
eign state.  Ill,  788. 

Rule  as  to  imputed  negligence  in,  V,  108.V 

Statutes  of,  as  to  defective  crossings.  III, 

47.3. 

Statutes  of.  regulating  liability  to  servant 
for  injuries  caused  by  negligence  of  fel- 
low-servant,. V,  718. 

Statutes  of.  relating  to  Texas  cattle,  VI, 
68. 

Statutes  of,  relative  to  distribution  of  dam- 
ages for  causing  death.  III.  762. 

Statutes  of,  relative  to  drains.  IV,  153. 

Statutes  of.  relative  to  intersection  of  rail- 
ways. III.  395. 

Statutory  duty  of  company  in  construction 
of  street  crossing  railway.  Ill,  440. 

Statutory  duty  to  fence  in.  V.  802. 

Statutory  provisions  in.  limiting  amount 
recoverable  for  causing  death.  III.  921. 

Taxation  in  aid  of  railways  in.  VI.  733. 

Taxation  of  land  grants  in.  VII.  ^'^2. 

Transportation  of  diseased  cattle  in.  I.  789. 

When  negligenc  of  parent  is  imputable 
to  child  in.  li.  704. 
MISSOURI  F.^CIFIC  R.  CO. 

General  treatment,  VI,  405. 


MIST.XKK. 

.\s   a   dilensL'    to   acti.in   011    subscriiiiion. 

VII.7'Jo. 
As    lo   title,   person    p.iyiiig    taxes    under, 

when  iiitiiUd  to  land  damages,  l\',  573. 
Correction  of,  \',  354. 
Honest,   in   el'fort   to   perform   duty,   when 

conlnhnlory   negligence,   V,    ii>i. 
Iinpeailnnenit   of  .iward  or  verdict   fur,    I, 

4' '3. 
In  engineers'  estimates,  relief  against,  III, 

150. 
In    (|Uoiing   rates,   elTect   of,   on    rights   of 

c.uiici'.  II,  i(k). 
In  selling  berth  a  second  time,  VII,   132. 
In  ticket,  effect  of,   \'ll,   1042. 
Li.ibility  of  s'tale  in  case  of,  VII,  161. 
Mutual,  iis  a  defense  to  specific  perform- 

;uue,  \'II.   157. 
Of  iigent  in  ejecting  passenger,  liability  of 

coiiipiiny  for,  IV,  2o<j. 
Of  conductor   in    ejecting   passenger,    ex- 
cessive damages  for,  IV,  244. 
Of  jury,   when   must   appear   to   set   aside 

verdict,   VI,  852. 
Of   notary,    liability    of   collector    for.    V, 

5f,8. 
Of  report  of  commissioners.  IV.  742,  753. 
P.irol  evidence  to  show,  V,  481. 
Parol  evidence  to  show,  in  bill  of  lading. 

I,  616. 
Persons  (ui  wrong  train  by,  when  deemed 

p.isscngers,  II,  312. 

MISU.SK. 
Uf  Ir.mchise.  as  ground  of  forfeiture.   II, 

711;  IV.  131. 
See  also  Ahi'sk. 

MITIGATION  OF  DAMAGES. 
ICvidence  in.  V,  339. 
l-'viilence  in,  in  action  for  causing  death, 

III.  8X3.  884. 
For  contribiuory  negligence.  Ill,  295,  546. 

817;  V.  778:  VII.  1162. 
For  '••(■(•tion  of  passenger.  IV,  236-2,38. 
For  Mowing  lands.  V,  looi. 
For  injuries  to  children,  II,  821. 
For  injuries  to  property  by  fire,  V,  966, 

967. 
In  case  of  colored  persons,  III,  ,30. 
In    condemnati;)n    proceedings,    IV,    65(>- 

663. 
In  stock-killing  cases,  I.  351. 
To    abutting    owner    by    construction   of 

railway  in  street,  VII,  658. 
What  may  be  considered  m,  II,  575. 
What  may  be  shown  in.  III,  732. 

MIXED   QUESTIONS   OF   LAW   AND 

FACT. 
Assumption  of  risk  by  employe,  V,  328. 
Contributory  negligence,  when  so  deemed, 

III,  289. 
Generally.  II.  .3.30;  VI.  81.3-815. 
In   actions   for  injuries  by   negligence   of 

fellow-servants,   V.  791. 
What  are,  VIII.  49.  .SO. 
MIXED  TRAINS. 

Carriage  of  passengers  on,  II,  427. 

MIXING  GOODS. 
See  CoNiT'.sioN  OK  Goons. 
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MOBS. 
Liability  for  cars  destroyed  by,  III,  3. 
Limitation  of  liability  fur  ({oods   burned 

|jy.  I.  633.  ,  „ 

Protection  of  passengers  from  acts  of,  II, 

435. 
See  also  Strikes. 

MONEY. 
Carrying  as  baggage,  I,  538,  S57- 
Delivery  of,  by  carrier  tu  a  bank,  II,  107. 
Had  and  received,  action  for,  I,  486. 
Implied  power  to  burrow  and   mortgage 

property  to  secure,  VI,  408. 
Land  damages  must  be  paid  in,  IV,  545. 
Liability  for  loss  of  unsealed  package  of, 

V.  576. 
Measure  of  damages  for  loss  of  gold  coin, 

II,  j88. 
Of   passenger,    liability   for   loss   of,    VII, 

1 35- 1 39. 

Paid  for  carrying  the  mail,  recovery  back 
of,  II,  ;• 

Paid  into  court  for  right  of  way,  recovery 
of,  by  personal  representative,  V,  554. 

Paid  into  court  in  condemnation  proceed- 
ings, when  subject  to  execution,  V,  543. 

Payments  for  stock  other  than  in,  VII, 
7.^6-739. 

Payments  in  Confederate,  VIII.  159. 

Payments  other  than  in.  VI,  963,  964. 

Power  of  foreign  corporation  to  borrow, 
V,  1017. 

Priority  of  inortgage  over  loans  of,  VI, 
458. 

Right  of  company  to  increase  fare  after 
issue  of  paper  currency,   VII,  437. 

To  pay  life  insurance,  failure  to  carry 
properly,  damages  for,   II,  304. 

When  company  liable  for,  as  common 
carrier,  II,  15. 

When   may  be  reached  in   attachment,   I, 
496. 
MONOPOLY. 

Giving  to  one  competing  line,  IV,  99. 

Illegality  of  contracts  creating.  Ill,  219. 

Validity  of  rule  of  carrier  tending  to  cre- 
ate. II,  163. 
MONT.\NA. 

Assessment  and  levy  of  railroad  taxes  in, 
VII,  960. 

Injuries  to  animals  running  at  large  in,  I, 
220. 

Jurisdiction  of  District  Court  in,  VI,  118. 

Plaintiflf's  pleadings  need  not  negative 
contributory  negligence  in.  III,  277. 

Statute  of,  regulating  liability  for  injuries 
caused  by  fire,  V,  856. 

Statute  of.  regulating  liability  to  servant 
for  injuries  caused  by  negligence  of  fel- 
low-servants, V,  718. 

MONTH. 
When  means  thirty  days,  VIII,  317. 

MONUMENTS. 
Controlling  courses  and  distances,  IV,  11. 

MORRIS  CANAL  AND  BANKING  CO. 

General  treatment,  VI,  406. 
MORTALITY  TABLES. 

Admissibility  and  eflfect  of,  as  evidence, 

V.  424. 515- 

Judicial  notice  of,  V,  440. 


c^  VI.  436. 


331- 
S'tock- 


MORTALITY  TABLES  — tued. 

Use  of,  in  evidence,  on  (luesiimi  (Ji  dam- 
ages, III,  729. 
Use  of,  in  evidence,  on  question  of  dam- 
ages for  causing  death.  111,  S81. 
See  also  Expectancy. 
MORTGAGEES. 
As  parties  in  condemnation  proceedings, 

IV.  497. 

Rights  of  prior,  on  reorganization,  VII, 

57- 
la.xation  of  road  in  possession  of,  VII, 
856. 

MORTGAGES. 
General  treatment,  VI,  407. 

Power  to  mortgage  proj^erty  or  franchise, 
\T,  408. 

What  property  may  be  mortgaged  or  cov- 
ered by  a  mortgage,  VI,  411. 

Execution,  registration;  Mi      VI,  433. 

I'alidity,  interpretation,  ar 

The  trustees,  VI,  459. 

Enforcement ;  foreclosure.  ,/o. 

Extinguishment,  VI,  518. 

Redemption,  VI,  520. 
Damages  to  the  fee  in  cases  of.  IV, 
Given    on    consolidation,    right   of 

holders  to  set  aside,  VII,  330. 
Holdei  of,  when  entitled  to  compensation 

in   England.  IV.  908. 
Leasing  mortgaged  roads,  VI,  236-238. 
Of  corporate  property,  authority  of  i)resi- 

dent  to  make,  VI,  1068. 
Of  road,  effect  of,  to  transfer  contract  for 

carrying  the  mail,  II,  2. 
On  land   condemned,  foreclosure  of.    IV. 

438. 
On  land  condemned,  redemption  or  pay- 
ment of,  by  company.  IV.  439. 
Power  to  give,  I,  87;  III,  322. 
Priority  among,  VI,  1195. 
Property  in  mortgagee's  hands,  when  sub- 
ject to  execution,  V,  543. 
Right  of  mortg-agor  in  possession  to  sue 

for  loss  of,  by  fire,  V,  895,  896. 
Right  of  parties  to,  to  land  damages,  IV, 

568-571. 
Right  to  interest  on,  V,  1174. 
Situs  of,  for  taxation.  VII,  887. 
Taking  notes  secured  by,  in  payment,  VII, 

789. 
Transfer  of  stock,  whether  pledge  or,  VII, 

289. 
When  create  estoppel,  V,  371. 
When  deeds  of  trust  are  deemed  to  be, 

IV,  25. 
See   also    Deeds   of   Trust;    Mortgage 

Trustees. 

MORTGAGE  TRUSTEES. 
Accounting  by,  to  boldholders,  VI,  465. 
Actions  by,  for  instruction  of  court,  VI, 

466. 
Authcity  of,  to  lease,  VI,  236. 
In  possession  of  road,  liability  of.  II, 
Insurable  interest  of.  V,  845. 
Liability  of,  for  killing  stock,  I,  372. 
Liability    of,    in    cases   of    insolvency, 

1 167. 

Liability  of.  to  passengers,  II,  521. 
Powers,  duties,  and  liabilities  of,  VI,  461- 

470. 
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MORTGAGE  TRUSTERS  —  continued. 
Riglit  of,  to  fori'cltKc,  VI,  475. 
Under  railway  niortvfages,   VI,  459-466. 
WluMi  liable  as  Hurnishces,  I,  493. 
See  also  MuuTd.vciE.s:   Deeds  of  Trust; 

TllL'STS  AND  TKl";ri.liS, 

MORTIFICWTION. 

Of  feelings,  danuiges  for,  III,  700. 
MOTHER. 

See    P.\RENT   A.M)   Clllt-D. 

MOTION. 

F^or  change  of  venue,  VIII,  8,  9. 

For  continuance,  VIII,  9-11. 

Fur  new  trial,  VI,  875-877. 

F'or  new  trial,  necessity  of,  I,  419. 

For  new  trial,  necessity  of,  in  eminent  do- 
main, IV,  791. 

Kecessily  of,  to  direct  verdict,  I,  4r'). 

To  dismiss,  VIII,  37. 

To  make  pleading  more  definite  and  spe- 
cific, VI,  1055-1058. 

To  remand  cause  after  removal,  VII,  44, 
45. 

To  set  aside  foreclosure  s.-ilcs,  VI,  514- 
516. 

To  set  aside  verdict,  IV,  752,  753. 
MOTIVE  POWER. 

Consent  of  abutting  owners  to  change  of, 

VII,  393. 

Consent  of  city  to  change  of,  IV,  260. 

On  horse  railroad,  VII,  369. 

On  street  railways,  regulation  of,  by  stat- 
ute, VII,  437. 

On  iitreet  railways,  under  municipal 
grants,  VII,  359- 

Ordinances  regulating,  VII,  440. 

Powers  of  commissioners  as  to,  VI,  1156. 

Right  to  use  electricity  as,  IV,  259. 

What  to  be  used  on  street  railway,  VII, 
380. 

MOTORMAN. 

Duty  of,  to  slow  up  at  crossings,  IV,  272. 
Injury  to  child  invited  to  ride  by,  IV.  269. 

MOVING  CARS. 
Attempts  to  cross  in  front  of.  III,  265. 
Competency   of   evidence  as   to   boarding 

and  leaving,  V,  399. 
Contributory   negligence   in   boarding   or 

alighting  from,  II,  453-458,  467-488;  V, 

217-219.  335- 
Contributory    negligence    in    getting    off 

street  cars,  VII,  490-493. 
Contributory    negligence    in    getting    on 

street  cars,  VII,  487-490. 
Contributory   negligence  of  child  getting 

on  or  off,  II.  775.  780. 
Disobedience  of  rule  prohibiting  going  be- 
tween, V,  231. 
Effect  of,  on  duty  to  look  and  listen.  III, 

6n. 
Expulsion  of  passenger  from,  IV,  200. 
Expulsion  from,  exemplary  damages  for, 

IV,  234. 
Expulsion  of  trespassers  from.  VII,  1150. 
Injuries  to  employes  while  coupling,  V, 

123. 
Injury  to  passenger  getting  on,  IV,  358. 
MULTIFARIOUSNESS. 
In  bill  in  equity,  VI,  1019,  1020. 
In  foreclosure  bill,  VI,  485. 


MULTIPLICITY. 
Of  suits  as  ground  for  injunction,  VII, 
1008. 

MUNICIPAL  AID  BONDS. 
See  BuND.s. 

MUNICIPAL  AND  LOCAL  AID. 
General  treatment,  VI,  5J3. 

Interpretation   of  constitulioni.l   hrovisinns, 
VI,  524. 

Powers  of  the  legislature,  VI.  526. 

Constitutionality  of  statutes,  VI,  536. 

Construction  of  statutes,  VI,  554. 

The  l>oicer  to  subscribe,  VI.  562. 

Petition  and  consent  of  taxpayers,  VI,  565. 

Election,  VI,  576. 

I'alidity  and  effect  of  the  subscription,  VI, 
610, 

What  roads  may  be  aided,  VI,  621. 

Conditional  subscriptions,  VI,  628. 

Donations;  bonuses,  VI,  643. 

Bonds.  VI.  655. 

Ta.ration,  VI.  714. 

Review,  VI.  743. 
Docs  not  justify  unjust  discrimination,  VI, 

21. 
Effect  of  consolidation  upon  subscriptions 

in.  Ill,  93- 
Enforcement  of  bonds  by  mandamus,  VI, 

380. 
Mortgages    of    municipal-aid   bonds,    VI, 

415- 
Subrogation  of  purchaser  of  bonds,  \'1I, 

Suit  to  compel  application  of  tax  to  pay- 
ment of  bonds,  when  barred  by  lapse  of 
time,  VI,  317. 

MUNICIPAL  CONSENT. 
See  Consent. 

MUNICIPAL  CORPORATIONS. 

General  treatment.  VI,  752. 
In  general.  VI,  752. 
Particular  municipalities,  VI,  758. 

Appointement  of  directors  by,  IV,  51. 

Construction  of  statutes  limiting  indebt- 
edness of,  VI,  556. 

Effect  of  division  of,  in  railway  aid  cases, 
VI,  617. 

Estoppels  against,  V,  362. 

Joint  construction  of  railroad  by  state  and, 

V,  1050. 

Judicial  notice  of  existence  and  location 

of,  V,  436. 
Liability  of,  for  debts  of  company  aided, 

VI.  619. 

License  tax  for  privilege  of  doing  busi- 
ti.-c.;  in    VI,  65. 

Mandamus  to  municipal  officers,  VI,  382. 

Occupation  of  street  by  steam  roads  un- 
der grants  of,  VII,  565-581. 

Power  of  legislature  to  compel  subscrip- 
tions by,  to  railway  stock,  VI,  531. 

Power  of,  to  grant  franchise  to  private 
railroads,  VI,  1075. 

Power  of,  to  issue  bonds  in  aid  of  rail- 
ways, VI,  655-661. 

Power  to  pass  ordinances  regulating  use 
of  streets,  VII,  672-676. 

Ratification  of  irregular  railway-aid  bonds 
by,  VI,  685. 
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MUNICIPAL  CORPORATIONS  — COM. 

Regulation  of  hacks  at  stations  by,  V, 
1062. 

Regulation  of  speed  by,  VI,  786-788. 

Regulation  of  steam  roads  in  streets  by, 
VII.  669-693. 

Right  of,  to  impose  conditions  on  sub- 
scription in  aid,  VI,  6^9. 

Right  of,  to  select  company  to  be  aided, 

VI,  6j7. 

Sec  also  Cities;  Towns;  Villages. 
MUNICIPAL  GRANTS. 

Right  to  construct  and  operate  street  rail- 
way under,  VII,  358-374- 
MURDER. 

Prosecutions  for,  III,  371. 
MUSEUM  COLLECTION. 

Measure  of  damages  for  loss  or  injury  to, 
II,  300. 
MUTUAL  CARE. 

To  be  observed  by  trainmen  and  persons 
on  crossing,  III,  505,  539,  569. 
MUTUALITY. 

Of  contracts,  generally.  III,   195. 

Of   contract   to   be   specifically   enforced, 

VII,  I4S. 

Of  matters  sought  to  be  offset,  VII,  115. 

MUTUAL  NEGLIGENCE. 

Rule  as  to.  III,  246. 
MUTUAL  RIGHTS. 

Of  company  and  public  in  street,  VII,  512, 
696. 
NAMES. 

Of  beneficiary,  alleging  in  complaint.  III, 

793- 
Of  party  in  process,  VI,  1083. 
Of  passenger,  failure  to  sign  on  ticket,  ly, 

184. 
Removal    of,    from    list    of    shareholders, 

VII.  304. 
Right  of  receiver  to  sue  in  his  own,  VI, 

1208. 
NAME  OF  RAILROAD. 
General  treatment,  VI,  766. 
After  consolidation.  Ill,  86. 
Change   in,    when   releases 

stock,  VII,  775. 
Of  road  aided,   effect  of 

622. 

N.VTURAL  FLOW. 
Of  streams,  VII,  84. 
NAVIGABLE  VV.XTERS. 

Bridges  over.  I.  709-720;  VIII.  169. 
Crossing   over   under  charter   provisions. 

II.  705. 
Crossing  rivers  in  constructing  road.  Ill, 

114. 
Diversion  of,  VIII.  170. 
Locks  and  dams  across.  VIII.  170. 
Loss  of  access  to,  as  measure  of  damages, 

IV,  936. 
Obstrccting,  VIII,  170. 
Obstructing,  as  an  element  of  land  dam- 
ages, IV.  704. 
Rights  of  fishery  in.  VIII,  170. 
Title  to  bed  of  navigable  stream,  VII,  84. 
What  are,  VIII.  169. 
What  constitutes  a  taking  of,  IV,  449. 
See  also  Navigation. 


subscriber  to 
change  of,  VI, 


NAVIGATION. 
•Action  for  damages  for  obstruction  of,  IV, 

834- 
Liability  for  obstructing,  in  construction 

of  roads.  III.  114. 
Obstruction  of,  by  bridges,  I,  716-720. 
Obstruction  to,  when  deemed  a  nuisance, 

VI,  892. 

Prosecutions  for  obstructing.  III.  378. 
Remedies  for  obstruction  of,  VII.  88. 
Validity  of  state  laws  regulating.  III,  34, 

35- 
Sfc  also  Navigable  Wateus. 

NEBRASKA. 

.A.'isessmetit  and  levy  of  taxes  in,  VII,  960. 

Constitutionality  of  statutes  of.  ;is  to  mu- 
nicipal aid  for  railways,  VI.  346. 

Constitutionality  of  tax  laws  of.  \II,  844. 

Constitutional  provisions  in.  relative  to 
condemnation  of  land,  IV,  386. 

Deductions  for  benefits  under  condemna- 
tion laws  of.  IV.  718. 

Duty  to  locate  station  under  statutes  of, 

VII.  198. 

Grants  by.  to  railroads,  VI.  185. 
Jurisdiction  of  District  Court  in,  \'I,  118. 
Mechanics'  lien  law  of,  \'I.  278. 
Right  of  initial  carrier  to  nuike  through 

contract  uncUr  statute  of.  II,  515, 
Status  of  Missouri  Pacific  R.  Co.  in,  VI, 

405. 

Statutes  of.  relative  to  distribution  of  dam- 
ages for  causing  death.  III.  762. 

Statutes  of.  relative  to  intersection  cf  rail- 
ways, III.  395. 

Statutory  duty  of  C(jmpany  in  construction 
of  street  crossing  railway.  III,  440. 

Statutory  duty  to  fence  in.  V,  S02. 

StaHitorv  regulation  of  grade  crossings  in, 

in.  447. 

Taxation  in  aid  of  railways  .n,  \'I,  735, 
Taxation  of  land  grants  in,  VII,  882. 

NECESSITY. 

Condenriation   of  railway  property  must 

be  founded  on,  IV,  422.  423. 
For  condenmaiion  of  franchises.  IV.  418. 
For  condemning   right  of   way  in   street, 

VII,  584- 
For  corroboration  of  witnesses,  \  III,  209. 
For  taking  land,  alleging  in  i)etition,  IV. 

5^1- 
For  taking  land,  burden  of  proof  to  show, 

IV.  538. 
For  taking  land,  how  denied,  IV.  532. 
For  taking  land,   sut'ticiency  of  report  of 

commissioners  as  to,  IV,  737. 
For  taking  land,  sufiiciency  of  verdict  as 

to.  IV.  748- 
For  taking  land  under   English   statutes, 

IV.  881. 
For  taking  land,  whether  jury  may  con- 
sider, in  assessing  damages.  IV,  619. 
Meaning   of    "  necessary "    as    applied    to 

taking  land,  VIII.  317. 
Of  assessment  or  call  on  stock.  VII,  746, 

747. 
Of  bond  or  undertaking  on  appeal,   IV. 

805. 
Of  condemnation  orocecdings  to  acquire 

right  to  use  streets.  VII,  581,  582,  584. 
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jury  may  con- 
ies. IV,  619. 
as    applied    to 

tock.  VII,  746, 

)n  appeal,   IV. 

igs  to  acquire 
581,  582.  584. 


NECESSITY  —  coutinued. 

Of  describing  property  sought  to  be  con- 
demned. IV,  515. 

Of  elTort  to  agree  with  landowner,  IV, 
499-501. 

Of  exercise  of  right  of  eminent  domain, 

IV,  383. 399. 

Of  instructions  to  jury  on  assessment  of 

land  damages,   IV.  630. 
Of  making  or  securing  compensation  for 

lands  condemned,  IV,  540-560. 
Of  motion  for  new  trial  in  court  below, 

IV.  701. 
Of   municipal    consent    to   occupation    of 

street  by  steam  roads,  VII,  565-568. 
Of  notice  of  appeal  in  condemnation  pro- 
ceedings,  IV,  804. 
Of  objections  on  trial,  VIII,  19. 
Of  payment  of  land  <lamages,  or  giving 

l)ond  therefor,   IV.  554. 
Of  payment  of  land  damages  to  owner,  or 

into  court.  IV,  551. 
Of  payment  or  tender  for  land  condemned, 

I\'.  .:;46.  547. 
Of  payment,  to  passing  of  title  for  lands 

conilinined.  IV.  760. 
Of  pleading  in  condemnation  proceedings, 

IV,  51 A  5.V3.  5.U 
Of  plea  or  answer  in  condemnation  pro- 
ceedings, IV,  5.33,  5.34. 
Of  praver  for  ins^:  actions.   IV,   791;  VI, 

833:  VHI.  7- 
Receivers'    certific.Ttos    should    be    issued 

only  in  cases  of,  \'I,  1201. 
Ways  of,  VI.  1078. 
NEGATIVE  i:VIDEXCE. 

See  PosirivE  and  Necxtive  Evidence. 
NEGLIGENCE. 
General  treatment.  VI,  769. 

What  eonstittites,  VI.  772. 

Questions  of  /iiti'  and  fact.  VI.  799. 

Actions  for  negligence.  VI,  815. 
Ill  K*'"<'i'nl. 

.'\s  defense  to  action  on  insurance  pol- 
icy. I.  15-17. 

Burden  of  proof  as  to.  VI.  348. 

Burden  on  plaintiff  to  show,  VII,  700. 

Convparativc.  III.  37-52. 

Contributory.  III.  243-315. 

Definition  of.  VIII.  317. 

Evidence  under  pleadings  in  actions  for, 
VI.    1026-1030. 

Exemplary    damages    in    cases    of.    III, 
684,  685. 

Imputed.  V.  1079-1088. 

Injuries  caused  at  station  by,  VII,  208- 
236. 

Injuries  caused  by.  in  streets  and  high- 
way., liability  for,  VII,  693-706. 

Injuries  caused  by,  liability  of  tramways 
for,  VII,   1 103. 

In  making  flying  switch.  V,  1006-1010. 

In    starting    train,    competency  of  evi- 
dence of,  V.  4T3. 

Instructions  on  nue.stions  of,  VIII,  54- 
58.  68-72. 

Liability  of  electric  railway  for  injuries 
caused  by,  I\',  266-272. 

Liability  of  mine  owner  for  personal  in- 
juries cau.^ed  by.  VI.  402. 

Liability  of  receiver  for,  VI,  1191. 


NEGLIGENCE  —  continued. 
Ill  Kt'ix'i'al  —  iontiniuit. 

Liability  of  street-car  company  for  in- 
juries caused  by,  VII,  455-539. 

Meaning  of  "  without  any  negligence," 
VIII,  331. 

Of  auxiliary  companies,  who  liable  for. 
I,  5-:i. 

Of    companies    not    causing    collisions, 
III,  12-14. 

Of  company,  sufficiency  of  evidence  to 
show,  VII,  505. 

Of  contractors,  liability  of  company  for, 
III,  118. 

O^     defendant     must     be     affirmatively 
proved.   III.  724. 

Of  independent  contractor  or  his  serv- 
ants, liability  for,  V,  1106. 

Of  original  companies,  liability  of  con- 
solidated company  for.  III,  105. 

Presumption  of,  when  accident  and  in- 
jury are  shown,  V,  443. 

Proof  of,  in  actions  for  injuries  caused 
by  collision.  III.   16. 

Prosecution  for  criminal.  III.  362. 

Rebutting  presumption  of.   f\^  41. 

"  Slight  "    and    "  gross  "    as    applied    in 
comparative  negligence.   III.  39. 

Statement  of  cause  of  action  in  actions 
for,  VI,  993-997- 

Stipulations    against    liability    for,    VI, 
341-348. 

To  persons  or  property  along  track,  IV, 
48. 

Variance   between    pleading    and    proof 
in  actions  for,  \'I,   1038-1043. 

When  a  mixed  question  of  law  and  fact, 
VIII,  50. 

When  a  (luestion  of  fact,  VIII,  44. 

When  presumed  in  cases  of  collision  be- 
tween street-cars.  III,  21. 

See  also  Flvinc;  Switch. 
In  cMifrioffo  of  |tuMs(>ii|roi-H  or  Imik^ui^o. 

As  regards  duty  of  carrier  to  passenger, 
VII,  46,w8o. 

Burden  of  proof  to  show,  II,  550. 

How  alleged.  11,  525.  5^7-529. 

In  expelling  passenger  from  train,  how 
pleaded.  IV,  216. 

Injuries    to    passengers    on    cable    cars, 
caused  by.  I.  7-»9-73i. 

Liniitalioii  of  liability  for,  II,  437. 

Limiting  liability   for,   as  respects  bag- 
gage, I,  564. 

Of    car    company,  liability    of    railroad 
company  for.  VII,   139. 

Of  carrier  of  passenger,  II,  349-440. 

Of    etnployes.     injuries     to     passengers 
caused  by,  VII,  133. 

Of  third  persons,  liability  of  carrier  for. 

II,  353. 
Sufliciency  of  evidence  to  show,  II,  540, 

What  amounts  to,  as  to  passengers,  II, 

.U9. 
In  I'nuNinK  (Iralli. 

Burden  on   defendant  to  show  absence 

of.  III.  855. 
Facts  constituting,   must  be   set  out  in 

complaint.  III,  798-800. 
Ins.tructions  as  to  the  different  degrees 

of.  III,  89s. 
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NEGLIGENCE  —  continued. 
In  fau8iiiK  death  —  i('ii/iiiue</. 

Of  defendant,    burden    on    plaintiflf  to 

show,  III,  851,  854. 
Of  defendant,  presumption  of,  III,  851. 
Of  defendant,   when   question   for  jury, 

III,  885-887. 
Of  fellow-servants,  as  defense  to  action 

for  causing  death,  III,  811. 
Sufiticiency  of  proof  of.  III,  859,  874. 
Wlien   general   charge  of,   is   sufficient, 
HI.  799- 
In  iivfurios  nt  crossinK'^. 

Failure  to  give  signals  is,  III,  510-514. 

How  pleaded.  III,  640,  641. 

Of  company,  as  to  speed  near  cross- 
ings, III,  536. 

Of  company  does  not  excuse  contribu- 
tory negligence  of  person  injured, 
III,  631. 

Of  company,  duty  to  look  and  listen  as 
affected  by.  III,  585. 

Of  company,  evidence  to  show.  III,  644- 
648. 

Of  watchmen  at  crossings,  liability  for, 
III,  492- 

Per  sc  in   giving  signals,  what  is,   III, 
512,  573.  626. 
■    PriiiHi  facie  in  giving  signals,  what  Is, 
III.  si.r 

In  injuries  by  (ire. 

Burden  of  proof  on  defendant  t  >  over- 
come frimct  facie  case  of,  V,  940-942. 

In  setting  fire,  weight  of  evidence  to 
show,  V,  921^30. 

Liability  of  company  for,  V,  857-883. 

Of  another  company  as  a  defense,  V, 
907. 

Of  carrier  causing  loss  by  fire,  I,  634. 

Of  company,  admissibility  of  evidence 
to  show,  V,  909.  910. 

Of  company,  allegation  of,  V,  902-906. 

Of  company,  burden  on  plaintiff  to 
show,  V,  938-940. 

Of  company,  evidence  to  disprove,  V, 
91,1. 

Of  company,  instructions  relative  to,  V, 

943-947- 
Of  company,  whether  a  question  of  law 

or  fact,  V,  950-957. 
Presumptive  evidence  of,  V,  931-935. 
What  constitutes,  as  to  fires.  V,  861. 
When  loss  raises. a  presumption  of,  II, 

72. 
In  li\JurioH  tn  animal.s. 

Absolute   liability  without  proof  of,   I, 

156. 
Limitation  of  liability  for,  I,  761,  766- 

770. 
Necessity  of  proof  of,  in  stock-killing 

cases,  I,  97,  98. 
Of  carrier  of  cattle,  presumption  of,  I, 

811. 
Of  carrier  of  live  stock,  I,  754,  755. 
Of  company,  sufficiency  of  evidence  of, 

T.  289-,^oi. 
Of  defendant,  how  alleged,  I,  253-255. 
Presumption  of.  I.  138.  303. 
Presumption  of.  arising  from  mere  proof 

of  killing  stock,  I,  303. 


NEGLIGENCE  —  continued. 
In  injuries  to  animals  —  (ontinutd. 

Presumption  of,  from  time  of  existence 

of  defect  in  fence,  V,  828. 
Presumption  of,  what  will  rebut,  I,  309- 

311- 
Presumption  of,  when  rebutted,  I,  329. 
Prima  facie  proof  of,  I,  304-309. 
Proof  of,  by  circumstantial  evidence,  I, 

292. 
W'hen  a  question  for  the  jury,   I,  321- 

326,  801. 
When  a  question  of  law,  I,  321. 
^In  iii,furio8  to  children. 

In  street,  liability  for,  II,  758-760. 
Of  company,   in  management  of  turn- 
tables, evidence  of,  II,  747. 
Of    street-railway    companies,    II,    752- 

764. 
In  iii,|iirie8  to  employes. 

Allowing  obstruction  near  track,  V,  315, 

316. 
Burden  on  plaintiff  to  show,  V,  283,  284. 
By  collisions.  III.  21-25. 
Failure  to  adopt  rules,  when  deemed  to 

be,  V,  29.  30. 
Failure  to  block  frogs,  V,  56,  315. 
Failure  to  furnish  safe  machinery,  etc., 

V,  316-320. 
Failure  to  instruct  employe,  V,  312. 
Failure  to  promulgate  rules,  V,  310. 
Failure  to  provide  safe  working  place, 

V,  313-315- 

In  management  of  engines  and  cars,  V. 

320-322. 
Liability  to  employe  for,  V.  22-27. 
Limitation  of  liability  for.  V,  125,  126. 
Of  company,  allegation  of,  V,  264-271. 
Of    company,    contributory    negligence 

where  peril  is  occasioned  by,  V,  201, 

202. 
Of  company,  evidence  to  show,  V,  276- 

278. 
Of    company,    evidence    to    show   suffi- 
ciency of.  V,  287-294. 
Of  company,  questions  as  to,  when  for 

the  jury,  V.  309-324. 
Of  company  towards  employes,  as  the 

proximate  cause  of  injury,  V,  24-26. 
Of  company,  when  a  question  of  fact, 

V.  209.  310. 
Of  company,  when  presumed  in  actions 

for  injury  to  employe,  V,  298,  299. 
Of  employes,  liability  of  mortgage  trus- 
tees for,  VI.  466. 
Use  of  defective  track,  when  not  deemed 

to  be,  V.  48. 
In  ii^liirioH  tn  or  Iosn  of  Kondn  8htp|ted, 
Averment  of,  in  actions  against  carriers, 

H,  275. 
Burden  of  proof  to  disprove,  when  on 

carrier,  II.  73. 
Burden   of  proof  when  on   plaintiff  to 

prove,  II,  7^. 
In  unloading,  liability  of  consignee  for, 

II.  104. 
Liability  of  warehousemen  for,  II,  I.13- 
Limitation  of  liability  for.  I,  625-631 ;  II. 

174-184. 
Of  carrier,  duty  of  plaintiff  to  show,  IT. 

179. 
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NEGLIGENCE  —  continued. 
Ill  iiiJiirieM  to  or  loNsoi'^oods  shipped  — 

loiitiniiti/. 
Of  carriers'  agents,  liability  for,  II,  42. 
Of    carrier,    sufficiency    of   evidence    to 

show.  II,  287. 
Of    connecting    carrier,    right    to    limit 

liability  for.  II..  258. 
Of  initial   carrier,   when   piesumed,   II, 

212. 
Of  railway  company,  liability  of  express 

company  for,  V.  576. 
Of  warehousemen,   when  for  the  jury, 

II,  140. 
Power  to  limit  liability  for,  V,  588. 
Presumption  of,  in  cases  of  limited  lia- 
bility, II,  176,   177. 
Presumption  of,  on  proof  of  loss,  II,  78, 

80. 
Sufliciency  of  evidence,  to  render  carrier 

liable.  II.  59. 
Surticiency  of  evidence  to  show  loss  by, 

II,  144- 

When  question  for  jury,  II,  83. 
Ill  iii,juric'.s  to  trospiiNHOi's. 

Company  liable  for  only  after  discov- 
ery. VII.   II37- 

What  amounts  to,  VII,  1131. 
Of  nscnis  «)r  sorvnnts. 

Liability  of  agent  to  principal  for,  I,  49. 

Of  agents,  liability  of  principal  for,  I, 
69,  70. 

Of  lessee,  liability  of  lessor  for,  VI,  219, 

243- 

Oi  managers  of  government  railroads, 
when  binds  the  government,  V.   105 1. 

Of  public  agents,  liabilities  of,  I.  153. 

Of  receiver's  servants,  liability  of  com- 
pany for,  VI,  1227-1229. 

Of  servants,  compensatorv  damages  for, 

III.  680. 

Of  servants,  liability  of  company  for, 
VTI,  4.iS. 

Of  station  agents,  liabihty  of  company 
for,  VII.  189. 

Of  superintendent,  when  binds  com- 
pany, VII.  824. 

Of    union    depot   company,   liability    of 
railroad  company  for,  VIII.  137. 
Of  fellow-sorvaiits. 

Generally,  V,  181-184. 

Negativing  in  complaint,  V.  272. 

Of  company  in  employment  of  servants, 
burden  on  plaintiflf  to  show,  V.  784. 

Of  company  in  retaining  incompetent 
servant,  burden  of  proof  to  show,  V, 

-8.V 

Of  comnanv.  in  selecting  fellow-serv- 
ants, V,  694-707,  783. 

Of  company  in  selecting  incompetent 
servants,  V,  789. 

Of  company,  in  selecting  servants,  alle- 
gation of,  V,  775.  _ 

Of  company,  whether  question  of  law 
or  fact.  V,  789. 

Of  vice-principal,  allegation  of.  V,  775- 

Of  vice-princinal,  liability  of  company 
for,  V,  671-683. 

Rule  of  non-liability  for,  V.  64?-^7i-. 

When  must  be  negatived  in  complaint, 
III,  280. 


NEGLIGENCE  —  continued. 
Of  fellow-servants  —  loiitiiiiwd. 
Whether  sole  cause  of  injury,  a  question 
of  fact,  V,  792. 

NEGOTIABILITY. 
Of  bills  of  lading.  I,  643-645. 
Of  commercial  paper,  I,  586,  587. 
Of  corporate  bom's,  I,  659-661. 
Of  coupons.  Ill,  334. 
Of  railway-aid  bonds,  VI,  68&-690. 
Of  receivers'  certificates.  VI,  1204. 
Of  stock  certificates,  VII,  288. 

NEGOTIABLE  PAPER. 
Made  or  received  by  agents,  I,  61. 
Tickets  distinguished  from,  VII,   1040. 
See  also  Notes,  Bills  and  Checks. 

NERVOUS  SHOCK. 
Damages  for,  III,  677. 

NET  EARNINGS. 
See  Earnings. 

NEVAD.\. 

Assessment  and  levy  of  taxes  in,  VII.  962. 

Constitutionality  of  statutes  of.  as  to  mu- 
nicipal aid  for  railways.  VI.  546. 

Deductions  for  benefits  under  condemna- 
tion laws  of.  IV.  718. 

Operation  of  statute  of.  giving  right  of  ac- 
tion for  causing  death.  III.  752. 

Taxation  in  aid  of  railways  in.  VI.  735. 

Taxation  of  land  grants  in,  VII,  883. 

NEW  ALBANY.  IND. 

Decisions  particularly  applicable  to,  VI, 
762. 

NEW  BRUNSWICK. 

.\ssessment  and  levy  of  railroad  taxes  in, 
VII.  98.V 

NEW  HAMPSHIRE. 
Assessment  and  levy  of  railroad  taxes  in, 

VII.  964. 

Constitutionality  of  statutes  of.  as  to  mu- 
nicipal aid  for  railways.  VI.  546. 

Constitutionality  of  statutes  of.  relative  to 
condemnation  of  land.  IV.  389. 

Constitutionality  of  tax  Kiws  of,  VII.  844. 

Constitutional  provisions  in.  relative  to 
condemnation  of  land.  IV,  386. 

Crossing  of  streets  and  highways  under 
statutes  of.  III.  423. 

Deductions  for  benefits  under  con'lenina- 
tion  laws  of.  IV.  7\%. 

Occupation  of  streets  by  steam  roads  un- 
der legislative  grants  of.  VII,  561. 

Plaintiffs  pleadings  need  not  negative 
contributory  negligence  in.  Ill,  277. 

Posting  and  publishing  rates  under  stat- 
utes of,  II,  643.  . 

Rule  as  to  imputed  negligence  in,  \  ,  1083. 

Statute  of.  regulating  liability  for  injuries 
caused  by  fire,  V,  856. 

Statutory  dutv  to  fence  in.  V.  802. 

Statutory  provisions  in.  limiting  amount 
recoverable  for  causing  death.  III.  923- 

Taking  land  for  streets  and  laying  out 
roads  in.  \'II.  5?-- 

NFW  IMPROVEMENTS. 
See  Improvements;  Inventions. 


1088 


INDEX. 


ia^  '!■  j ! 


NEW  JERSEY. 

.Asscs.sment  and  levy  of  taxes  in,  VII,  964. 

Conditions  exempting  carrier  from  liabil- 
ity to  person  riding  on  pass  in.  VI.  944. 

Constitutionality  of  statutes  of.  relative  to 
condemnat'ion  of  land.  IV.  ,390. 

Constitutionality  of  tax  laws  of.  VII.  844. 

Crossing  of  streets  and  highways  under 
statutes  of.  III.  42,1. 

Deduction  for  benefits  under  condemna- 
tion laws  of.  IV,  718. 

Doctrine  of  comparative  negligence  de- 
nied in.  Ill,  52. 

Duty  to  give  signals  near  crossing,  under 
statute  of.  III.  509. 

Grants  by.  to  railroads.  VI.  185. 

Injuries  to  animals  running  at  large  in,  I, 

Jurisdiction  of  chancery  court  of.  VI.  117. 

Laying  out  streets  across  railways  under 
statutes  of.  III.  4,17. 

Locai  assessments  upon  steam  railways  in, 
for  repairs,  paving,  etc.,  VII.  688. 

Occupation  of  streets  by  steam  roads  un- 
der legislative  grants  by.  VII.  561. 

Rr.ie  as  to  imputed  negligence  in.  V.  1083. 

Statutes  of,  relative  to  connecting  lines, 
III.  65. 

5itatutes  of.  relative  to  distribution  of  dam- 
ages for  causing  dciatli.  III.  762. 

Statutory  regulation  of  grade  crossings  in, 

447- 
Taking   land    for    streets    and   laying   out 
roads  in.  VII.  332. 

NEW  LOCATION. 

Sec   L0C.\TI0N  OF   Roi'TE. 

NEWLY-DISCOVERED   EVIDENCE. 
As  ground  for  new  trial,  VI,  872-874. 

NEW  MATTER. 
How  pleaded.  I.  270. 

NEW  MEXICO. 
Assessment  and  levy  of  taxes  in.  VII,  967. 
Operation   of  statute  of,   giving   right  of 
action  for  causing  death,  III,  752. 

NEW  ORLEANS.  LA. 

Decisions  particularly  applicable  to,   VI, 

762. 
Joint  use  of  street  car  tracks  in.  VII.  433. 
Power  of  city  to  grant  exclusive  privileges 

to  railroad  company.  VII,  370. 
Power  of  city  to  grant  use  of  streets  for 

railway.  VII,  359. 

NEW  PARTIES. 

Bringing  in.  generally,  VI,  929,  933. 
Bringing    in,    in    condemnation    proceed- 
ings. IV.  406. 

NEW  PROMISE. 
When  prevents  running  of  statute  of  limi- 
tations. VI.  3.^0. 

NEW  ROCIIELLE.  N.  Y. 

Decisions   particularly  applicable  to,  VI, 
763- 
NEW  SERVITUDE. 

S"e  Additional  Burden  or  Servitude. 

NEWSPAPERS. 
Publishing  notice  of  arrival  of  goods  in, 
II,  100. 


NEW  TRIAL. 

General  treatment,  VI,  836. 
Grounds,  VI,  836. 

The  ahhiication,  and  how  disposed  of,  VI, 
875. 

Appeal  from  orders  granting  or  denying, 
1.382.383. 

For  inconsistency  between  general  ver- 
dict and  special  findings,  VIII,  107. 

In  ejectment,  IV.  255. 

Necessity  of  motion  for,  I,  419;  IV.  791. 

Ordering  on  appeal,  I.  447. 

Remanding  cause  for,  I,  368:  II,  609. 

NEW  YORK. 

Aid  to  railways  by  the  state,  VII,  175. 

Assessment  and  levy  of  railroad  taxes  in, 
VII,  968. 

Conditions  exempting  carrier  from  liabil- 
ity to  person  riding  on  pass  in,  VI,  944. 

Constitutionality  of  Act  of  i860,  VII,  ^77. 

Constitutionality  of  statutes  of.  as  to  mu- 
nicipal aid  for  railways.  VI,  546. 

Constitutionality  of  statutes  of.  relative  to 
condemnation  of  land,  IV,  390. 

Constitutionality  of  tax  laws  of.  VII,  845. 

Construction  of  constitution  and  law's  as 
to  street  railways.  VII.  3,3.^. 

Crossing  of  streets  and  highways  under 
statutes  of.  III.  423. 

Deductions  for  benefits  under  condemna- 
tion laws  of.  IV.  718. 

Duty,  to  locate  station  under  statutes  of. 
VII.   19S. 

Examination  of  parties  before  trial  in,  IV, 
80. 

Grade  crossings  under  statutes  of.  III,  412. 

Grants  by.  to  railroads.  VI,  186. 

Injuries  to  animals  running  at  large  in, 
I.  225. 

Laying  out  streets  across  railways  under 
statutes  of.  III.  437. 

Liability  of  company  to  laborers  em- 
ployed by  contractors  in.  III.  164. 

Local  assessment  upon  steam  railways  in, 
I'lr  repairs,  paving,  etc..  VII,  688. 

Occupation  of  streets  by  st<'am  roads  un- 
der legislative  grants  of.  VII,  .!;62. 

Operation  of  statute  of,  giving  rii.;ht  of 
action  for  causing  death.  III.  7^2. 

Plaintiff's  pleadings  need  not  negative  con- 
tributory negligence  in.   III.  277. 

Review  of  town-bonding  proceedings  by 
mandamus  in.  VI.  751. 

Right  to  sue  in.  for  causing  death  in  for- 
eign state.  III.  780. 

Rule  in,  allowing  liability  for  negligence 
to  be  limited,  I.  767.  768:  II.  180.  181; 
V,  588;  VI,  346. 

Rule  in,  as  to  imputed  negligence,  V, 
1083. 

Rule  in.  as  to  measure  of  damages  for 
causing  death.  III.  931. 

Rule  in.  as  to  preliminary  payments  for 
stock.  VII.  781. 

Statutes  of.  against  riding  on  platform. 
VII,  499- 

Statutes  of.  as  to  stoves  and  furnaces  in 
cars.  II,  ,378. 

Statutes  of,  regarding  flagmen  at  cross- 
ings, III,  490. 
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N EW  YORK  —  continued. 

Statutes  of,  relative  to  condemning  right 
of  way  through  streets,  VII,  585. 

Statutes  of,  relative  to  connecting  lines, 
III,  65. 

Statutes  of,  relative  to  distribution  of  dam- 
ages for  causing  death.  III.  762. 

Statutes  of,  relative  to  intersection  of  rail- 
ways. III.  395. 

Statutory  duty  to  fence  in.  V.  802. 

Statutory  provisions  in.  limiting  amount 
recoverable  for  causing  death,  III,  923. 

Statutory  provisions  in.  relative  to  aban- 
donment of  stations.  VII.  207. 

Statutory  regulation  of  grade  crossings  in, 

HI,  447. 

Taking   land   for   streets   and    laying   out 

roads  in.  VII.  552. 
Taxation  in  aid  of  railways  in.  VI.  735. 
When  negligence  of  parent  is  imputable 

to  child  in.  II.  794. 

NEW  YORK  CITY. 

Consent    of.    to    use    of    steam    power   in 

streets.  VII,  567. 
Decisions  particularly  applicable  to.   VI, 

7(^?> 

Fee  to  streets  of.  IV,  296-298,  300. 

Power  of,  to  assess  street  railways  for 
local   improvements,   VII.   452. 

Power  of.  to  grant  exclusive  privileges  to 
railroad  company,  VII.  371. 

Power  of.  to  grant  use  of  streets  for  rail- 
way. VII.  360,  361. 

See  also   Eli;v.\ted  Railways;  Mc.mci- 

I'AL  CORPOKATIONS. 

NEXT  OF  KIN. 

Pleading  damage  to.  Til.  796. 
.     Right  of,  to  sue  for  damages  for  causing 
i         death,  III.  760. 

"  NIGHT  MOSTLER." 

Meaning  of,  as  applied  to  persons  having 
charge  of  engines,  VIII,  318. 

NIGHT  WATCHMEN. 

As  fellow-servants  of  foremar..  V.  750. 
Liability  of  coniDany  for  false  imprison- 
ment by.  V,  609. 

NIL  DEBET. 

Plea  of,  in  action  on  stock  subscription, 
VII.  763. 
NTTRO-GLVCERINE. 

See  Expi.o.sioNs. 

NOISE. 

As  an  clement  of  damages.  IV,  330;  VII, 
664. 

As  an  element  of  land  damages,  IV,  728. 

Caused  by  steam  railway  in  street,  dam- 
ages for,  VII,  652. 

Consequential  damages  for,  IV,  2i7- 

Duty  to  look  and   listen  as  affected  by, 

III.  594. 

Evidence  of  damages  by,  VII.  657. 

Evidence  of  damages  by,  in  eminent  do- 
main proceedings,  IV,  648. 

Measure  of  damages  for,  iV.  919. 

When  deemed  a  nuisance,  VI.  887. 

NOLLE  PROSEQUI. 

Entry  of.  in  criminal  prosecutions  for 
causing  death.  III,  958. 


NOMINAL  DAMAGES. 
For  delay  of  carrier,  II,  298. 
For  refusing  to  carry.  III,  30. 
General)),  III,  677. 
In  actions  against  carriers  of  goods,   II. 

290,  299. 
In  actions  against  carriers  of  passengers, 

II,  568. 
In  actions  for  causing  death.  III,  946,  947. 
In  actions  for  ejection  of  passengers,  IV. 

225. 
In  actions  for  flowing  lands,  V.  1000. 
In  actions  for  injuries  at  station,  VII.  23(1. 
In  actions  for  injuries  caused  by  fire,  V, 

960. 
In  actions  for  injuries  to  children,  II,  82r. 
In  elevated  railway  cases,  IV,  328. 
To  abutters.  VII.  669. 
NON-DELIVERY. 
Of  goods  by  carrier,  liability  for.  II,  121- 

125- 

Of  telegram,  liability  for,  VII,  1031-1033. 
NON  EST  FACTUM. 

Plea  of.  Vf.  1004. 
NON-JOINDER. 

Of  defendants,  VI.  929. 

Of  husband  or  wife  as  parties.  V,  1075. 

Of  parties,  effect  of.  IV.  495. 
NON-NEGOTIABLE. 

How  far  bills  of  lading  are,  I,  645. 

See  also  Negotiable  Papers. 
NON-PAYMENT. 

Of  damages,  injunction  f-^r,  IV,  853. 

Of  subscription,   forfeiture   for.  VII.  797- 
800. 

Of  taxes,  sale  of  lands  for,  VII,  996,  997, 
1020. 
NON-PERFORMANCE. 

By   company,   as  a  defense  to   r.ction   on 
subscription.  VII,  787. 

Forfeitiire  of  construction  coiitract  for.  V. 
105 1. 
NON-PREJUDICIAL  ERRORS. 

Disregarding,  in  pleadings.  VI.  1060. 

Disregarding,  on  appeal.   I.  397-399:   IV. 
786-789. 

See  also  Harmless  Errors. 

NON-PREJUDICIAL  EVIDENCE. 
Disregarding,  on  appeal.  IV,  787. 
See  also  Harmless  Errors. 

NON-PREJUDICIAL  INSTRUCTIONS. 

Disregarding,  on  appeal.  IV.  789. 

In  actions  for  causing  death.  III.  894. 

In  actions  for  injuries  by  fire.  V.  944- 

On  assessment  of  land  damages,  IV,  636. 

See  also  Harmless  Errors. 
NON-RESIDENCE. 

Of  defendant,  as  ground  of  abatement,  I, 
II. 

Of  mortgage  trustee,   vacates  oflfice,  VI, 
461. 

Of   ofticers   and   directors,    as   ground   of 
forfeiture  of  franchise,  II,  711. 

Right  of  non-residents  to  sue  for  causing 
death.  III,  760. 

Right  of  non-residents  to  sue  foreign  cor- 
porations. V.  1020. 

When  non-resident  may  sue  or  be  .sued  in 
attachment,  I,  490,  491. 
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NON-RESIDENCE  —  continued. 
When   property  of  non-residents  exempt 
from  taxation,  VII,  917. 

NONSUIT. 

Compulsory,  generally,  VIII,  23-36. 

Compulsory,  on  ground  of  contributory 
negligence.  III,  292,  553. 

Conclusiveness  of  judgment  of,  VI,  98. 

Effect  of,  VIII,  35- 

Effect  of  moving  for,  VIII,  35. 

On  trial  of  stock-killing  cases,  I,  320. 

When  granted  in  action  for  injury  at 
crossing.  Ill,  648. 

When  proper  generally,  VIII,  23-36. 

When  properly  ordered  in  action  for  in- 
jury to  passenger,  VII,  505. 

When  should  be  ordered,  VIII,  23-28. 

When  should  be  refused,  VIII,  28-35. 

NON-TRANSFERABLE  TICKETS. 
Rights  of  persons  holding,  VII,  1060. 

NON-USER. 

As  evidence  of  abandonment  of  road  or 
street,  IV,  821. 

As  evidence  of  discon'tinuance,  VII,  555. 

E.xtinguishment  of  easement  by.  IV,   160. 

Of  franchise,  as  ground  for  forfeiture,  II, 
711;  IV,  131. 
NORTH  CAROLINA. 

Aid  to  railways  by,  VII,  175. 

Assessment  and  levy  of  railroad  taxes  in, 

VII.  976. 

Constitutionality  of  statutes  of,  as  to  mu- 
nicipal aid  for  railways,  VI,  547. 

Constitutionality  of  tax  laws  of,  VII,  845. 

Constitutional  provisions  in,  relative  to 
condemnation  of  land,  IV,  386. 

Deductions  for  benefits  under  condemna- 
tion laws  of,  IV,  719. 

Injuries  to  animals  running  at  large  in, 
I.  220.  226. 

Local  assessment  upon  steam  railways  in, 
for  repairs,  paving,  etc..  VII.  689. 

Mechanics'  lien  law  of,  VI,  278. 

Plaintiff's  pleadings  need  not  negative 
contributory  negligence  in.  Ill,  277. 

Statutes  of,  imposing  penalty  for  failure  to 
forward  goods  promptly,  II,  30. 

Statutes  of,  relative  to  connecting  lines, 
III.  65. 

Statutes  of.  relative  to  distribution  of 
damages  for  causing  death.  III.  762. 

Taxation  in  aid  of  railways  in,  VI,  741. 
NORTH  DAKOTA. 

Constitutionality  of  tax  laws  of,  VII,  846. 

Contributory  negligence  need  not  be  neg- 
atived in.  V,  907. 
NORTHERN  PACIFIC  R.  CO. 

General  treatment.  VI,  880. 

Federal  grants  to,  VI,   167 -171. 

How  far  subject  to  Interstate  Commerce 
Act.  VI,  9- 
NOTARIES. 

Liability  for  mistakes  of,  V,  568. 

NOTES. 
See  Bills,  Notes,  and  Checks. 

NOTICE. 
"  \  Kenoral. 
Before  suit  for  damages  caused  by  fire, 
V.894. 


NOTICE  —  continued. 
In  geiici ttl  —  ioiitiiitud. 

Before  suit  for  damages  on  ground  of 

nuisance,  VI,  899. 
Before  suit  generally.  I,  25. 
Competency  of  evidence  of,  V,  418. 
Constructive,  of  consolidation.  III,  99. 
Duty  to  repair  after.  VII.  408. 
Effect  of  record  of  deed  as,  IV,  6. 
Evidence   of   declarations    showing,    V, 

498. 
Land  grants  as,  VI.  134. 
Of  accident,  penalty  for  failure  to  give, 

VI,  966. 
Of  accident,  to  insurance  company,  I,  14. 
Of  amendment,  to  adverse  parties,  VI, 

1053- 
Of  appeal,  I,  439. 

Of  appeal  from  justice's  court,  VI,  124. 
Of  application  for  change  of  route,  VI, 

362. 
Of    application    for    receiver,    VI,    492, 

1 173. 

Of  defects  in  bridge,  I.  699. 

Of  directors'  meetings.  IV.  56. 

Of  election  of  directors,  IV,  52. 

Of  foreclosure,  VI,  482. 

Of  infirmity  in  corporate  bonds,  I.  675. 

Of  intention  to  alter  charter,  II.  685. 

Of  intention  to  work  mines,  VI,  400. 

Of  location  of  route.  VI,  356. 

Of  loss  by  fire.  V,  864. 

Of  obstruction  of  private  ways,  VI,  1081. 

Posscsf>ion  as  constructive.  IV,  6. 

To  agent,  when  notice  to  principal,  I, 
52.   53- 

To  debtor,  of  assignment,  I,  480. 

To  directors,  when  imputable  to  corpo- 
ration, IV,  64. 

To  garnishee,  of  assignment  of  debt,  I, 
506. 

To  mortgage  trustee,  effect  of,  VI.  466. 

To  one  partner,  when  binds  firm,  VI, 

937- 
To  perform  contract,  III.  221. 
To   persons  sought  to   be   botmd  by  a 

custom.  Ill,  666. 
To   principal   debtor,   of  attachment,    I, 

503. 

To  produce  best  evidence.  V.  457. 

To  quit,  service  of.  in  ejectment  suits. 
IV,  252. 

To  railway  company,  to  defend  action 
against  city  or  town,  VII.  705. 

When  does  not  apply  to  s.ervice  of  pro- 
cess, VIII.  318, 
As  afToctiiii;  employps. 

Failure  to  act  on.  when  contributory 
negligence,  V,   191. 

Of  danger,  VIII.  318. 

Of  danger,  when  creates  assumption  of 
risk.  V,  324. 

Of  defective  coupling  apparatus,  effect 
of,  V,  223,  224. 

Of  defects,  allegation  of  want  of,  V,  273. 

Of  defects,  contributory  negligence  in 
remaining  in  service  after,  when  ques- 
tion for  jury.  V.  336-.337. 

Of  defects  in  machinery,  duty  to  repair 
after.  V.  107,  108. 

Of  d«fects  in  machinery,  effect  of.  V, 
102. 
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NOTICE  —  continued. 
As  ntt'«>(*liiiK  «'iii|»lo,vps  —  tontiiiuiii'. 

Of  defects  or  danger,  assumption  of  risk 

after,  V.  151-164.  .324. 
Of  defects  or  danger,  instructions  as  to. 

Of  emi)loye's  minority,  \'.  246. 

Of  hazard,  as  a  defense  to  action  for 
injury  to  employe.  \.  275. 

Of  time,  place,  and  cause  of  injury,  al- 
legation that  pjaintit'f  gave.  V.  264. 

Of  time,  place,  and  eaus<;  of  injury  to 
employe.  V.  2O0.  264. 

Rules  must  be  brougiit  to  notice  of  em- 
ploye. V.  234. 

To  company,  of  defective  appliance, 
duty  of  employe  tu  give.  V.   100.   lor. 

To  company,  of  defects,  allegation  of, 
V,  270-272. 

To  conductor,  by  emplove,  of  collision, 
III.  23. 

To  employe,  of  rules  of  .jompany.  \'.  t,Ti. 

To  employe,  when  notice  to  company, 
V,  101. 

What  constitutes,  as  to  defects  in   ma- 
chinery. V.  loi. 
\h  afti'fiiiit;  rcllow-si'i-viniis. 

To  company,  of  incompetency  of  co- 
employe.  V.  271. 

To  company,  of  iticompetency  of  serv- 
ant. V.  704-705. 

To  servant,  of  incompetency  of  fellow- 
servant,  duty  to  (juit  service  after.  V, 
706. 

To  vice-principal  is  nutioe  to  company. 

V.  675. 
To  vice-principal  ni  t  notice  to  subordi- 
nate servant.  \',  ()"6. 

As  aft'octiiiK  riK'ln^  ■■>  >^ti'oc>iH  iintl  liiKli- 
wnys. 

At  railway  crossings.  \'III.   123. 
Before    granting    right    to    lay    railroad 

tracks  in  streets.  \'II.  361. 
Of  consent  of  city  to  use  of  street.  VII, 

389. 

Of  construction  fif  street  crossing,  serv- 
ice of,  on  station  agent.  III.  441. 

Of  necessity  for  higlnvtiy  crossings.  III. 
426. 

To  company,  of  defective  restoration  of 
highway,  VII.  623. 

To   town,    of   intention    to   make   grade 
crossing.  III.  454. 
As  aiVi'ctiiix  HttM-k  and  stocklioltlers. 

Of  allotment  of  stock,  necessity  of.  VII, 

Of  assessment  on  subscriptions  to  stock. 
VII.  75.W55. 

Of  election  on  cjuestion  of  aiding  rail- 
way. VI.  58.?-586. 

Of  equities  or  fraud,  effect  of.  on  rights 
.of  bona  Mc  purchaser  of  bonds,  VI, 
695. 

Of  equities,  purchasing  stock  with,  VII, 
300. 

Of  increase  of  stock,  to  stockholders, 
VII,  282. 

Of  payment  of  dividends,  IV,  144. 

Of  sale  of  stock  for  failure  to  pay  as- 
sessment, VII,  799. 

Of  stockholders'  meeting,  VII,  308. 


^01  \CV.  — continued. 
\h  an'ociiiiK'  Ntock  niul  mtHckliolders  — 

ci'it/iiiiitii. 
To    defendant.    ;illeging,    in   action   on 

stock  subscription,   VII,  760. 
Ill  cari-iagt*  <il'  liv<>  Niix-k, 

Of  claim  before  suit,  stipulation  reciuir- 

ing.  I.  77.W75. 
Power  to  limit  liability  by.  I.  761. 
Stipulation    as   to.    of    claim    before    re- 
moving animals.   I.  770-774. 
To  carrier,  of  value  of  live  stock.  I,  749. 
Ill  cai-riatt'c  of  iii«>rclinii(lis<>. 

By  initial  carrier,  of  second  carrier's  re- 
fusal to  receive  goods,  II,  210. 
By  initial  to  second  carrier.  I.  784. 
Limitation   of   liability   by,   II,    165;   V, 

588:  VI,  .u6-.^.^H. 
Of  arrival  of  goods  shipped,  II,  97-IOI, 

}M\  137;   V.  578. 
Of  arrival  of  goods,  waiver  of.  I.  ^141. 
Of  claim   for  overcharge,  under  Texas 

statute,  II,  6,?8. 
Of  claim,  time  within  which  to  give,  II, 

184-186. 
Of  contents  of  parcels.  V.  572. 
Of  delay,  duty  of  carrier  to  give.  II,  67. 
Of  seizure  of  goods,  duty  of  carrier  to 

give.  II.   123. 
Of  value  of  goods  shipped.   \^.  572. 
Posting  about  stations,  effect  of.  I.  564; 

II.  162. 
Primed   on   bill   of  lading,  effect   of,    I, 

610. 
Ride    re(iuiring    consignee     to     remove 

goods  without,   n.   145. 
Sufticif-ncy  of.  to  limit  liability.  VI.  336- 

3.?8. 
To   carrier,   of   dangerous   character   of 

goods,  II.  86-88. 
To  carrier,  of  intention  to  exercise  right 

of  stoppage  ill  transitu,  II,  187. 
To    carrier,    that    gi  )ds    were    for    the 

market.  II.  296. 
To  carrier,  that  special  damages  will  be 

claiine<l  for  loss  of  j^'Dods,  tl,  301. 
To   consignee,   of  arrival,   necessity   of, 

II.  46. 
To  consignor,  of  storage  of  C.   O.    D. 

goods.  II.  148. 
To    iiuermediatc    carrier,    of   arrival    of 

goods,   II,  211.  2,?6. 
In  oari'iaK<>  <>r  ])aMS4Mif;oi'N  ov  l)ii^K<>K<'. 
Bv  passenger,  of  possession  of  valuables, 

Vli.  137. 

Disclaiming  liability,  effect  of.  VII,  137. 
Limitation  of  liability  by.  II.  436. 
Of  carrier's  rules.  II.  3,^0.  331. 
On  ticket,  limiting  liability  for  baggage, 

effect  of.   I.  562. 
Posted  at   station,   limiting  liability  for 

baggage.  I.  564. 
Ill  <>oiiil)>iiiiialioii  prnrordiiiK'*. 

Entry  by  company  without,  trespass  for, 

IV.  868. 
Generally.  IV,  286,  503-511. 
Obicction  to  want  of.  how  to  be  taken, 

IV.  7'X). 
Of  appeal,  IV,  804.  805. 
Of  application   to   set   aside  report  of 

commissioners,  IV,  746. 
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NOTICE  —  continued. 
Ill  coiHlfMiniHlloii  iiroroodiiiKH  —  roii. 

Of  appraisement  by  viewers,  IV,  589. 

Of    claim,    under    English    Compulsory 
Purciiase  Laws.  IV,  898. 

Of  cundemnation  of  abutting  easements, 
IV,  Mx 

Of  hearing  before  Supreme  Court  com- 
missioners. IV',  283. 

Of  intention  to  summon  jury,  IV,  Q13. 

Of  intention  to  take  lands  under  Cana- 
dian statutes,  IV,  9-'8. 

Of  motion  to  confirm  report  of  commis- 
sioners, IV.  7,^8. 

Of  time   and   place   of  deposit  of  land 
damages,  IV,  550. 

To  occupant,  before  condemning  right 
of  way  through  street,  VII,  588. 

To  quit,  as  a  prerequisite  to  bringing 
ejectment,  IV,  851. 

To    treat,    under    English    Compulsory 
Purchase  Laws,  IV,  895-897. 
Of  li«'iis. 

Of  attorney's  lien.  I,  518. 

Of  claim  for  laborer's  lien,  VI,  297,  298. 

Of  claim  for  mechanic's  lien.  VI,  288- 

2QI. 

Of  iien  by  material-men,  VI,  290. 

Of  suits  pending.  VI.  .351. 

To  owner,  of  claim   for  laborer's  lien, 

VI,  298. 
To  owner,  of  subcontractor's  claim  of 

lien,  VI,  290. 
Cf  iii,jiiri<>s  to  uiiimuls. 
Judicial,  I.  281:  V,  4.34-440. 
Of  claim  before  suit.  I.  241-244. 
Of  defects  in  fence,  V,  827. 
Sutliciency  of  service  of.  a  question  of 

law,  I,  321. 
To  company,  of  defects  in  fences,  I,  169- 

172. 

NOVA  SCOTIA. 
Making  land  damages  a  county  charge  in, 
IV.  940. 

NOVELTY. 
Of  invention  sought  to  be  patented,  VI, 
947- 

NUk;ANCE. 
General  treatment,  VI.  883. 

What  constitutes  a  nuisance.  VI,  883. 

Remedies,  VI.  893. 
Abatement  of.  I., 720:  IV,  299,  345:  V,  986. 
Action  for,  by  abutting  owner,  VII,  636. 
Action   for  damages  for  creation  of,   IV, 

832. 
Breach  of  duty  to  restore  highway  is,  VII, 

621. 
Cattle  yard,  when  deemed  to  be.  VII,  350. 
Created  by  independent  contractor,  liabil- 
ity for,  V,  1 109. 
Culvert,  when  deemed  to  be.  III,  662. 
Drawbridge  is  not,  I,  714. 
Embankment,  when  deemed  to  be,  IV,  378. 
Enjoining  road  as,  VII,  410. 
Enjoining  road  in  street  as,  VII,  642. 
Evidence  under  the  pleadings  in  actions 

for,  VI,  1025. 
Necessity  of  demand  for  abatement  of.  V, 

986. 
Obstruction  of  streets  by  hacks,  V,  1062. 


NmS.\KCE  — continued. 
On  city  street,  liability  for  creating,  VII, 

617. 
Ordinances  to  prevent,  VI,  757. 
Prosecutions  for,  III,  372. 
Right   of   abutting   owner   to    abate.    I\', 

299. 
Right  of  abutting  owner  to  enjoin,   IV, 

302. 
Road  constructed  without  authority  is,  IV, 

294- 
Trial  by  jury  in  action  to  abate,  IV,  345. 
When  limitation  begins  to  run  in  actions 

for,  VI,  312. 

NUL  TIEL  CORPORATION. 

Plea  of,  VI,  1004. 
NUMBER. 
Of  directors  of  corporations,  IV,  50. 
Of  jurors,  VIII,  11. 

Of  jurors,  to  assess  land  damages.  IV,  612. 
Of   shares,   to   he   definitely   fixed   before 

assessment  levied,  VII,  747. 
Of  witnesses,  limiting,  VIII,  213. 
NUNC  PRO  TUNC. 

Entry  of  judgment,  IV,  759. 
NURSING. 
Allowance  in  damages  for,  II,  820. 
Proof  of  expenses  of.  III,  727;  VI,  1030. 
OATH. 
To  arbitrators  in  Canadian  expropriat'on 

proceechngs,   IV.  943. 
To  comniissiuners.  jurors,  and  viewers,  to 
assess  land  damages,   IV.  588,  598,  516, 
613.  790. 
To   jury,   objections   to,    how    taken,    IV, 
790. 
OBEDIENCE. 
To    rules,    when   constitutes    contributory 
negligence,  V.  234-246. 

OBJECTIONS. 
Allowing  witness  to  answer  without,  effect 

of.  VIII.  217. 
Construction    of   ro^d    without,    eflfect   on 

landowner's   right  to   sue  in   ejectment, 

IV,  246. 
Disregarding     objections     not      properly 

taken  below.  I,  414-421. 
Effect  of  failure  to  make  at  trial,  VI,  840. 
For  defect  of  parties.  VI,  929. 
How   to   be   taken   at   trial,    IV,   789-792; 

VIII,  19-21. 
How  to  be  taken  at   trial   before  justice. 

VI,  125. 
Necessity  of  making,  at  trial,  IV,  355. 
To  defect  in  pleading,  waiver  by  failure  to 

make  or  by  delay,  VI,   1060. 
To  evidence,  waiver  of,  I,  401. 
To  jurisdiction,  VI,   116. 
To  questions  to  experts,  form  of,  IV,  319. 
To   regularity   of  condemnation   proceed- 
ings, IV,  529-536. 

To  report  of  commissioners  in  con- 
demnation proceedings,  time  to  make, 
IV,  746. 

To  verdict  on  assessment  of  damages,  IV, 

751-755. 
Waiver  of.  by  going  on  with  hearing,  IV, 

536. 
When  may  be  made  for  the  first  time  nn 

appeal,  I,  420. 
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OBSTRUCTIONS. 
Ill  K(>ii«'i-ul. 

Failure  to  discover,  when  contributory 
negligence.  V,  210. 

In  public  ground,  when  deemed  nuis- 
ances, VI,  891. 

Of  access  to  eating  house,  VII,  5. 

Of  access  to  premises  as  an  element  of 
land  damages.  IV.  703-705- 

Of  access  to  premises  by  embankments, 

IV,  375. 

Of  access  to  premises,  measure  ol  dam- 
ages for,   IV,  918. 

Of  street  cars  by  business  in  street.  VII, 
430. 

Of  the  mafll,  prosecutions  for.   III.  383. 

Of  view  at  crossing,  ci'fect  of  on  duty 
to  look  and  listen.  Ill,  602-622. 

Of  view  at  crossing,  when  not  negli- 
gence. VI.  790. 

Stumbling  over,  l)y  passenger,  when 
contributory  negligence.  II.  490. 

Ol"  private  ways. 

Action  for  damages  for.  IV,  834. 
Generally,  VI,   1079-1081. 
Notice  of,  VI.   1081. 
Prosecution  for.  III.  378. 
Of  stPCMMs  ami  IiIkIiwji.vs. 

Action  for  damages  for,  IV,  835. 

As  an  element  of  damages  to  abutting 

owner.  VII,  666. 
As  an  element  of  land  damages,  IV,  705. 
As  nuisances,  VI,  890. 
At  railway  crossings.  III.  441. 
By  cars,  ordinance  forbidding.  VII.  674. 
By  hacks.  V.   1062. 

By  throwing  sn(W  from  track.  VII.  411. 
In  un.lightcd  street  at  night.  III.  474. 
Liability   for.   VII.  615-618.   706-713- 
Of  access  to.  I.  703. 
Of   passage   between  train   and   station, 

II,  419  420.  . 

Of  sidewalks,  by  express  companies,  V, 

561. 
Prosecution  for.  III.  ^7^'  382. 
Statement  of  cause  of  action  in  actions 

for.  VI.  993- 
or  watoi-  and  watercourses. 

Of  bridges  and  water-ways,  when  limita- 
tion begins  to  run  in  actions  for,  VI, 

312. 
Of  How  of  surface  water.  V,  980-982. 
Of  flow  of  surface   water,  liability  for, 

VIII,  181. 
Of  flow  of  water,  generally.  I.  703. 
Of   navigable    waters,    enjoining,    VIII, 

170. 
Of  navigation.  I.  716-720;  VIII.  170. 
Of  navigation,  in  cons'tructing  road.  Ill, 

114. 
Of   navigation    or   access   to    navigable 

water.  IV,  834. 
Of  navigation,  prosecution  for.  III.  378. 
Of  navigation,  remedies  for,  VII.  88. 
Of  navigation,  when  deemed  nuisances, 

VI,  892. 
Of  shore  front,  remedies  for.  VII.  89. 
Of  watercourses,  liability  for.  VIII.  174- 
On  or  near  track. 

Assumption  of  risk  as  to.  V,  i34- 
Expert  evidence  as  to,  VIII,  318. 


OBSTRUCTIONS  —  cmi/z/iHrJ. 
On  or  iK-ar  tnu-k — i\>iiiiiiiiii/. 

Liability  of  carrier  of  passengers  for  in- 
juries caused  by,  11,  373. 

Liability  of  company  to  enii)loye  injured 
by.  V.  61.  67. 

Near   track,   alleging   the   existence    of, 

V,  266. 

Near  track,  contributory  negligence  in 
being  struck  by.  V,  210.  211. 

Near  track,  effect  of  notice  or  knowl- 
edge of,  V,  155. 

Near  track,  effect  of,  on  duty  to  look 
and  listen.   III.  610. 

Near  track,  negligence  in  allowing,  a 
(luestion  for  jury.  V.  3>5.  3'6. 

Of  tracks,  arre.sts  for.   1.  465. 

Of  tracks,  liability  of  lessee  for  injuries 
caused  by,  VI,   242. 

Of  tracks  of  street  railway,  by  teams, 
VII.  4-'4. 

Of  tracks,  prosecution  for.  III.  .382. 

Of  tracks,  when  amount  to  negligence, 

VI.  7^^ 

On  side  irncl..  assumption  of  risk  as  to, 
(|uestion  for  jury.  V,  325. 

OBVIOUS   DANGERS. 

Duty  to  warn  employe  against.  V.  37. 
Injuries  to  emijloyes  by.  V.  141-149. 

OCCUPANCY. 

Of  adjoining  premises  by  plaintiff,   alle- 
gation of.  t.  253. 
Of  land,   when   constitutes   a  taking.    IV, 

444- 
Of  street,  by  steam  road,  nature  of.  VII, 
588. 

OCCUPANTS. 
Of  premises  burned,  right  of  action  of.  V, 
895.  896. 

ODORS. 
Damages  for  causing,  IV,  336. 
When  deemed  nuisances,  Vl,  887. 

OFFER. 

By  carrier  to  deliver  goods,  liability  after, 

II.  142. 
Of  compensation,   effect  of,   on   right  to 

costs,  IV,  yoo.  932. 
Of  employment  after  injury,  competency 

of  evidence  of.  V,  411. 
Of  proof.  VIII.  16. 
To  allow  judgment,  effect  of.  on  right  to 

costs.  III.  325:  IV.  728. 
To  compromise  claim  for  lost  baggage.  I, 

571. 
To  compromise,  competency  of  evidence 

of.  V.  393.  500. 
To  purchase  or  sell,  evidence  of.  IV,  317. 
To  purchase  or  sell,  proof  of  value  by.  IV, 

653.  654.  .  , 

To  sell  at  a  given  price,   competency  of 

evidence  of.  V,  303- 
To  subscribe,  is  not  a  contract,  VII,  728. 

OFFICE. 

Of  directors,  term  of,  IV,  55- 

Power  of  corporation  to  have  in  foreign 
state,  V.  1016. 
OFFICE  FURNITURE. 

When  may  be  mortgaged.  VI.  415. 
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OFFICKRS. 
Cciicrul  tirutiiiciit,  VI,  904. 
/»/  gciicral.  \'I,  <)()^. 
I'arliculiir  offitrrs,  \'I,  007. 
Ill  u'«'iii>riil. 

Hills  and  noti's  I'xi'ciitcd  l)y,  1,  592. 
liills  and  nuti's  payal)l(.'  to,  I,  59.5. 
lUirdiii  (if  i)r(j(if  as  to  atillioritv  of,  V, 

44S. 
By  wlidiii  railway-aid  bonds  may  1)C  cxe- 

cuti'd.  \'i,  670! 
Conipitinoy  ul,  as  witnesses,  VIII,  193, 

197. 
Coin|ntrncy  of  ividcnce  of  aiitliorily  of, 

V.  .V).\.  4''''^. 

Corpor.itc,  wlun  may  assij;)i,   I,  478. 

I'.stopprl  l»y  acts  of,  V,  ,iSi. 

I'^Niinption  from  liability  for  lU'KliWi'iicc 
of.  \'l,  (M?. 

I'Viuid  and  misconduct  of,  no  defense 
iiKJiinst  innocent  purcliascr  of  bonds. 
\'I,  b()j. 

IIleKaliiy  of  contracts  to  iiillncnce  elec- 
tions ipf.  III,  ji<). 

Manrlamiis  to,  VI,  .iSi,  ^^J 

Of  cities,  \'I,  7!;7. 

Of  land  department,  antliority  of,  VI, 
1107. 

Powers  of,  in  issttinK  raihvav-aid  bonds. 

VI.  r.59. 

Presiding  over  jnry  in  assessment  of 
damaKes,  fimctions,  and  duties  of,  IV, 
r.17. 

WeiKlit,  as  evidence,  of  certificates  of, 
V,  5J.V 

Who  are.  VIII,  .-^iS. 
or  i-ailway  (■oinpaiiics. 

Ailmissions  l)y,  as  evidence,  Y,  4S3. 

Custody  l)y,  of  projierty  attacbed,  I,  ."lO.S. 

Declarations  of.  wbile  acting  within 
scope  of  i)owiT.  V,  4f)o, 

Dissolution  for  failure  to  elect.  I\',  I.'^I. 

Executions  against  defaultinjj.VI  II.  185. 

Mismanagement  by,  as  ^rroi'"'!  f'""  ri-'- 
ceiver.  \' I,  1 171. 

Non-residence  of,  when  forfeits  fran- 
chise, II.  711. 

Of  construction  companies,  rights  and 
powers  of.  III,  I  So. 

Of  governiuent  railroads,  liability  of,  V, 
1050. 

Of  Kovernment  railroads,  limitation  of 
suits  against,  V,   1052. 

Of  new  company,  relation  to  creditors 
of  old,  III.  10.'. 

Peril  ocassioned  t)v  acts  of,  V.  202. 

Power  nf  directfirs  to  appoint,  IV.  61, 

Powers  of.  in  effecting  .arrests,  I,  465. 

Premises  or  statements  made  by,  a,s  to 
subscriptions,  VT,  f\V). 

Public  utterances  of,  when  release  sub- 
scriber to  stock,  VII,  784. 

Reports  of,  a<Imissibilitv  of,  in  evidence, 
11.  .S.lS:  V,  5 1.3. 

Right  of.  to  contract  for  construction  of 
road.  TIT,  121. 

Salaries  of,  when  may  be  reached  in  at- 
tachment, I,  407. 

Temporarily  in  state,  service  of  process 
on,  VI,  1089. 

Validity  of  contracts  made  by.  III.  190. 


OFFICRRS-<e.//i/ii«'rf. 

Warrant,  how  far  protects,  VII,  986. 
When  ma\   be  appointed  receivers,  VI, 
iifjf). 

OFl'ICI.AL  UUXDS. 
See  Monks 

OHIO. 

.Assessment  ;ind  levy  of  railroad  taxes  in, 

VII,  077. 

Constiiiuionality  of  statutes  of,  as  to  cf)n- 
demnation  of  land.  1\',  ,V)\. 

Constitntifinality  oi  st;ilutes  of,  as  to  mn- 
nicip.'d  aid  for  railways,  \'I,  .!;48. 

Con^titutioiialjiy  of  statutes  of,  as  to  re- 
moval of  (•.■m>es,  \'ll,  20. 

Constitutionality  of  i;ix  laws  of,  X'll,  846. 

Constitutional  provisions  in,  i-elative  to 
condemnation  of  land,   IV,  ,\H(h 

Deduction-,  for  beiKtits  under  condenma- 
tion  l;iws  of.  I\',  711/ 

Injuries  to  animals  rtmning  at  large  in.  I. 

J_'0,   JJ(). 

Local  assissment  ui)on  steam  r;iilways  in. 
for  rei);iirs,  p;iving,  etc..  VII,  6S9. 

Meeh;inic>'  lien  law  of,  VI,  279. 

I'laintilT's  pleadings  need  not  neg.ative  con- 
triliutory  negligenei'  in.   III,  277. 

Ke\icw  of  town-bonding  proceedings  by 
iiKuulamns  in,  \'l.  751. 

Rule  a  ,  to  impme<l  negligence  in,  V,  1085. 

Statutes  of,  rel.'itixc  to  distribution  of  dam- 
ages for  e;iusing  death.   111.  7C\^. 

Statutory  duty  to  fence  in.  \',  8o,V 

Taking  land  for  streets  and  laying  out 
roads  in.  \'II.  5=;,^ 

T.'ixation  in  aid  of  railwavs  in,  VI,  741. 

on.. 

.Allowing  fire  to  siire.-td  from,  V,  881. 
Horiiig  for,  on  strip  condemned,  IV^  44,'5. 
Classification  of.  ;is  freight,  VI.  27,  j8. 
Ordinances  forbidding  tlie  storing  of.  VII, 

R;ites  on,  from  Peiinsvlvania  to  seacoast. 

\'I,  4-'. 
\\  ater  compeliti(Jii  as  affecting  rates  on, 
VI.  J.'. 
Oil,  C.\KS. 

Patents  for,  \'I,  ofe. 
OKI.AIIOM.X. 

Ilomeste;ids  in  public  lands  in.  \'T.  mo. 
OMISSION'. 

In  tax  list  of  propi 'ty  subject  to  assess- 
ment. \'I  I.   IfH17. 

OMxip.rs. 

Rc(liiiring  purchase  of  line.  VTT,  .384. 
Street  ear  is,  for  jiurposes  of  taxation, VII, 

448. 
\\'heii  street  cars  are,  VIII,  319. 

"ON  OR  .\ROUT." 
Charging  an  injury  as  committed  "  on  or 
about  "  a  certain  day,  VIII,  ,319. 
ONTARIO. 

Operation   of  statute  of,   giving  right  of 

action  for  causing  death.  III.  754. 
Statutes  of.  relative  to  dam.Tges  for  inju- 
ries to  employes.  V.  4-,.;. 
Statutes  of.  relative  to  firnnis.  TV.  156. 
Statutory  regulation  to  grade  crossings  in, 
Til.  44S. 
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OPKN  AND  CLOSE. 

Discretion   ui  judge   as  to   right  to,   IV, 

f.J7. 

KiKlit  to.  as  respects  argument  to  Jury, 
Vlll.  4-'. 

KiKlit  to.  on  hearing  before  commission- 
ers to  assess  damages,  IV,  6oj. 

OVKK  C.\RS. 

See  Cams. 

OPKNIXG. 

01  judKinents,  VI.   lOJ. 

01'1'K.\TI.\(;   i'.XI'K.XSFCS. 
When  a  tir>t  ciuirKc,  VI.  1195. 

Oi'i':i<.\Ti()X. 

Of  railroad,  release  of  damages  tor,  VII, 

14. 
Of  ro;id  hy  (iefendaiit.  weight  uf  evidence 

to  siiow.  \'.  u_'i. 
See  also  .Ma.n  \c,i:.Mi;Nr. 
OI'IXIOX. 

Certilic.-ite  of  division  of.  V.  640. 
E.xpressions  of.   in   instructions.    III,  903; 

VII,  1164;  VIII.  34.  07. 

Mere  expressions  of.  not   fraud.  \'II,  783. 
Of  jurors,  cliallcntie  fur,  VIII,   ij. 

OI'IXIOX  KVii)i:xcr.. 

As  to  amount  of  <hun.iKes,  IV,  fi-,0- 

As  to  incompetency  of  fellow-servants,  V, 

781. 
As  to  saillicieticy  of  fences.  V,  8J4. 
As  to  value  of  hind  taken,  l\',  657-659. 
As  to   value  on   (|uestion  of  damages,   V, 

Conjectural  ;ind  speculative  opinions,  IV, 

3-4- 
Cross-examining  witnesses   as  to  matters 

of.  VIII.  J2I. 
Improper,  when   not  ground  for  reversal. 

I.  .W)- 

In  actii'.ns  .gainst  carriers.  II,  284. 

In  actions  for  failure  to  Iniild  or  repair 
cattle-guar<ls,   II.  fiot. 

In  actions  for  injuries  hy  tire.  V.  911. 

In  actions  for  injuries  to  children,  il.  8i,v 

In  actions  for  injuries  to  eiU'ploves,  V, 
281,  282. 

In  elevated  railway  cases.   I\'.  .•)  18-325. 

In  proceedings  for  the  initersection  of  rail- 
ways.  Ill,  40,^. 

In  stock-killing  cases,  I,  283,  284. 

Of  experts  hased  on  tes'timony  of  other 
witnesses.  VIII.  276,  296,  297. 

Of    experts    concerning    admitted     facts, 

VIII,  275- 

Of  cxi)erts.  generally,  VIII,  260-298. 

Of  non-experts,  VIII.  215. 

Of  real-estate  experts.   IV.  ,321. 

Of  witnesses  generally.  VIII.  230- ''",'> 

Sec  also  F.xpi-.KTs:  Expickt  Ticstimonv. 
OPPORTUXITY. 

Rule  where  passenger  has  no  opportunity 
to  purchase  ticket.  VII.   1050. 
OPPRESSION. 

Allowing  exeiuplarv  damages  for,  TI,  577; 
III.  ri86. 

OPTION. 

To  declare  forfeiture  or  sue  on  subscrip- 
tion. VII.  707. 


OPTION  — fo»/i»i<frf. 
To  go  over  or  under  tracks  with  street 
crossing.  III.  440. 

OPTIOXS. 
Illegality  of  contracts  for,  III,  211. 

"OR." 

When  means  "on."  VIII,  319. 

OR.\i.  A(;ki':i;.Mi';xTS. 

Contemporaneous   with    written   evidence. 

adiiii.>sil)ihty  of,  V,  47O. 
For  right  of  way,  IV,  480. 
Merger  of.  into  written  contracts.  II,  156. 
Of  corporations,  validity  of.   III,   191, 
Parol  evidence  of  suhse<iuenl,  V,  477. 

ORDER  OF  PROOF. 

In  stock-killing  cases,  I,  ,?20. 

ORDl'kS. 

Assumption  of  extra  risk  in  oluyiiig.  \'. 
174-179. 

Conlrihutory  negligence  m  obeying,  ipie-- 
tioM  I'or  jury,  V.  .U'.  .V?-- 

Contrihtitory  ne.idigeiice  while  disobey- 
ing. V,  230-233. 

Directing  deposit  of  land  damages,  valid- 
ity of,  l\'.  549. 

In  condeinii.ition  proceedings,  wh;it  are 
final  and  apjiealable,    I\'.  77'>,  777. 

In  condemnation  proceedings,  wlieii  ap- 
pealable to  court  of  last  reMirt,  I\'.  770- 

Insitrnctioii-;  t(niching  employes'  obedience 

or  disobedience  of.   V,  307. 
Liability  for  tcjrt  of  agent  acting  c(jntrary 

to,  I,'62-(i5. 
Negligence  in  issuing  dangerous,  ([Uestion 

for  jury,  \'.  ;^22. 
Obedience  or  disobedience  of,   when   C(jn- 

stitutes  contributory  negligence,  V,  2,U- 

-^4f'.  ^  .     . 

Of  ai)poiiKnu-nt  of  commissioners  to  as- 
sess land  dam.'iges.   IV.  598. 

Of  .■iiipointment  of  receiver.  \'I.    Il7r). 

Of  ciniimissioners.  remedy  to  enforce,  \'I. 

II4'>-"51- 

Of  coiitirmatioii  of  report  of  commission- 
ers, IV.  739. 

Of  foreman,  contributory  negligence  in 
disobeying,  V.  220. 

Of  interstate  commerce  commission,  en- 
forcement of.  VI.  50. 

Of  railway  commissions,  enforcement  of, 
II,  672. 

Of  vice-|)rincipal.  liability  of  company  for, 

V.677-     .      „ 
To  employes,  IT.  .^X^. 
To  pay  over  dejjosit  of  land  damages  to 

landowner,  IV,  551. 
When  appealable,  I,  378-380. 

ORDIXANCES. 
Ill  K<'<i<'>'<il- 

Admissibility   of   proof   of   violation    of. 

by  company.  V.  911. 
Authorizing  construction  of  bridges,   I, 

711. 
Conforming  to.  as  alTecting  liability  to 

abutting  owner,  VII,  426. 
Fixing   competisation    for   joint    use    of 

tracks,  VII,  436. 
How  pleaded,  I.  266. 
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ORDINANCES  — continued. 
Ill  KVix'i'ul — ii'tttiiiuii/. 
Injuries  occasiuncd  by  violation  of,  VII, 

6cj7. 
Judicial  notice  of,  V,  439. 
Xc'KliKencc  in  violation  of,   VII.  472. 
Power  to  pass,  alter,  ami  anund,   VII, 

67^. 
Proof  of,  VI,  lo.io:  VII,  70.'. 
Ratification  of  void,  VII,  .37.?. 
Ke^ulation  of  fnres  by,  VII,   1076, 
Validity  and  etifect  of,  VI,  75(1.  7^7. 
When   admissible   in   t\idciive.    II,  813; 

III.  «57:  V.  5f'9:  VII,  70J. 
When  create  esl»i|)))il,  V.  ,}(>(). 
Ah  Io  NiK'iialN. 

I'orbidiliiiK  ^i^nals.  divty  of  company  in 

cases  ol,  III,  502. 
Re^;ardiMK     stationing     of     llagnien     at 

erossiiiKS,  I II,  4H7. 
ReciniriiiK  bell  to  be  rung  in  cities,  VII, 

681. 
Ke(|uiring   use   of  bell    or   wlii.stlc   near 

c-iissings.  Ill,  525. 
Ah  to  s;m»i'«I. 

L  r,i.-,iriiciion  and  validity  of,  VII,  678, 

Liability  for  violation  of.  III,  532. 
Rate  prohibited  by,  VII,  11.32. 
Ah  to  UH<>  ol'  Hli't'ol   or  liiK'liwti.v. 

As  to   gales  at  crossings,   violation  of, 

III,  480. 
As    to    manner   of   driving   teams    over 

crossings.  III.  555. 
As    to    right    of    way    through    streets, 

validity  and  cflfcct  of.  VII,  572-574. 
Granting    leave     to    lay    steam    railway 

tracks,  VII,  603. 
Granting  use   of  street,   revocation   of, 

VII,  5«o.  581. 
Obstruction  of  highway  by  cars  in  vio- 
lation of,  VII,  711,  712. 
Regulating  steam  roads  in  streets,  VII, 

672-684. 
Regulating  street  railvN-ays,  VII,  437-444. 
Regulation  of  cable  railways  by.  I.  728. 
Rc<iuiring    change    of    grade    of    .street, 

VII,  608. 
Requiring  payment  of  ''amages  for  con- 
structing   .steam    railway    in    streets, 
VII.  651. 
Validity  of,  aiTecting  grade  or  condition 
of  streets.  VI.  757. 
ORDINARY  CARi:. 
As  applied  to  the  selection  of  servants,  V, 

696. 
As  to  passengers,  when  suPficient,  II,  363. 
Definition  of,  VI.  777:  VIII.  319. 
Duty  of  carrier  of  passengers  to  exercise 

more  than,   II,  356. 
Duty  of  company  to  exercise,  to  prevent 

fires,  V,  859. 
Duty  of  company  to  use,  as  to  trespass- 
ers, VII,  1 139. 
Duty  of  licensees  to  use.  VI,  275. 
Duty  of  person  on  crossing  to  exercise, 

III.  540. 
Failure  to  use.  III,  257. 
Liability   for  want   of,   as   to   trespassers, 

VII,  1 129. 
Warehousemeti  bound  to  exercise,  II,  129, 
131. 


ORDINARY  DILIGF.NCE. 
Duty  of  person  about  station  to  use,  VII, 

ORDINARY  PRUDKNCF.. 
What  is,  and  duty  of  eniployi  to  use,  V. 

'85. 

ORDINARY  SKILL. 
When  not  snUicient  to  protect  against  li.v 
bility,  VllI,  3J0. 

ORDINARY  TR.MNS. 

What  are,  under  linglish  statute,  VIII. 
320. 

ORIXJON. 

Assessment  and  levy  of  railroad  taxes  in, 
VII.  977. 

Dedneiions  for  benefits  under  condemna- 
tion laws  of.  IV.  720. 

Doctrine  of  comparative  negligence,  how 
far  applied  in.  III.  50. 

Homesteads  in  public  lands  in,  V,  iiro. 

Injuries  to  animals  running  at  large  in, 
I,  JJI. 

PlaintitT's  pleadings  need  not  negative 
contributory  negligence  in.  III,  277. 

Statutes  r)f,  rel.'itive  to  distribution  of  dam- 
ages for  causing  death.  III,  763. 

Taking  land  for  streets  and  laying  out 
roads  in,  VII,  553. 

Taxation  of  land  grants  in,  VII.  883. 

ORGANIZATION. 
Sec  Incorporation;  Organization. 

OTTAW.A,  CAN. 

Decisions  particularly  applicable  t<>.   VI, 
7(^X 
"OVKR." 
When  means  "  upon  "  as  applied  to  cross- 
ings, VIII,  320. 
OVKRCHARGFS. 
Action  for,  whet    '>nrr       l)y  lap.se  ni  time, 
VI,  3I.S. 

1.  1151. 
recover  for,  If       129. 
ires.  VI.  067. 

VII.     .^83-1085. 
4.S4. 


."Vctioiis  to  r 
Costs  in  acti 
In  freights  ai, 
In  passenger 
Penalty  for.  Vll. 


Under  Knglish  statute-    II.  649-651. 
Under  Railway  and  Canal  Tratlic  Act,  II. 

196. 
What  arc,  and  liability  by  reason  of,  II, 

624-639. 
See  also  Charges;  Discrimination;  In- 

TER.STATK   COMMERCE. 

OVERDRAFTS. 

Indemnity  to  bank  to  protect  against,  V, 
1 102. 

OVERFLOW. 

Of  water,   as  an  element   of  damages  to 

•abutting  owner,  VII,  666. 
See  also  Flooding  Lands;  Waters  and 
Watercourses. 
OVERIIAULER  OF  CARS. 
When   engineer  is   fellow-servant   of,   V, 
744- 
OVERHEAD  BRIDGE. 

Alleging  defective  condition  of,  V,  266. 
Assumption  of  risk  as  to  low  bridges,  V, 
132,  158. 
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n  to  use,  VII, 

uyt  to  use,  V, 

Lct  asainst  lia- 

statutc,   VIII, 

road  taxes  in, 

ler  condemna- 

gliKcncc.  how 

ill,  V,  II 10. 
I?  at  lar^-i-  in, 

not    ni-^ative 
1.  Ill,  -77. 
)Ution  of  (lani- 
I.  7^'.?. 
id   laying   out 

VII,  HHi 

IIZATKIV. 

icabic  to,  VI, 
plied  to  cross- 
lapse  of  time, 

or,  I  f       ]2g. 

?-io8s. 

64(>-65i, 
raHic  Act,  II, 

eason  oi,  II, 

ination;  In- 

t  against,  V, 

damages  to 
Waters  and 

rvant   of,   V, 


)f,  V,  266. 
bridges,  V, 


O V i: R M  i: A n  bridge  —  couHnucd. 

Contributory  negligeiue  in  going  under, 

V,  Ji.v 
Duly  lo  employes  as  to  safety  of,  \',  50. 
Negligence  as  to   safety  of,   (iiiestion   f(jr 

jury,  V.  .11.S. 
See  also  Uhidoks  and  Viadic  ts. 

OVKRISSUK. 
Of  bonds,  liability  of  state  in  case  of,  VII, 

161. 
Of  corporate  bonds,  I,  6f).v 
Of  receivers'  certificates,  remedy  for,  VI, 

IJOf). 

Of  stock,  estoppel  to  deny  validity  of.VII, 
281. 

OVKR  LOADING. 

Of  cattle  on  cars,  liability  for,  I,  745. 
Of  bogs,  causing  siilTocitioii.  I,  7,'i7. 
Of  street  car,  wluiii  negligence,  VII,  468. 

OVKRl'AYMKNT. 

Recovery  of  execs'^,  VI,  065. 
To  contractors,  liability  to  company  for, 
III,  I4J. 

OVERVALUATION. 

Of  property  to  be  taxed,  as  ground  for  in 
junction,  VII,  1008. 
OWNER. 

Meaning  ul  the  word  generally,  VIII,  320. 
Necessity    of   a    direct    contract    with,    to 

maintain  mechanics'  lien,  VL  284. 
Notice  to,  of  claim  for  laborer's  lien,  VI, 

2(^. 

Notice  to,  of  sub-contractor's  claim  of 
lien,  VI,  2go. 

Of  easement,  when  entitled  to  land  dam- 
ages, IV,  571. 

Of  goods  carried,  when  may  sue  carrier, 
II,  268-27.V 

Work  must  be  done  under  contract  with, 
to  give  lien  to  laborer,  VI,  296. 

OWNERSHIP. 

Averment  of,  in  actions  against  carders 
of  goods,  II,  276. 

Evidence  of,  in  actions  against  carriers. 
II.  J85. 

Of  adjoining  premises  by  plaintiff,  allega- 
tion of,  I,  25.3,  .364. 

Of  animal  killed,  burden  of  proof  to  show, 

I.  ^i^ 

Of  animal  killed,  presumption  as  to,  I.  301. 
Of  animal   killed,   sufticiency  of  evidence 

to  show,  I.  289. 
Of  fee  by  company,  as  defense  to  action 

for  flooding  land.  V,  988. 
Of  fee  in  street,  VII.  59.'?-6o3. 
Of   fee   in    street   immaterial    to   abutting 

owner's  rights,  IV,  296,  300. 
Of  land  after  removal  of  station,  VII,  205. 
Of  land   taken,  sufficiency  of  description 

of.  in  judgment,  IV,  757. 
Of  plaintiff,  evidence  to  disprove,  V,  912. 
Of  property  burned,  averment  of.  V,  899. 
Of  property  burned,  evidence  to  show.  V, 

908.  921. 
Of  road,  allegation  of,  in  action  for  killing 

stock.  I.  2.S2. 

Of  road,  presumption  as  to,   I.  301. 
Of  road,  sufficiency  of  evidence  to  prove, 
I,  289;  V,  921. 


OWNERSHIP -rrt»/i»(«f(/. 
Of  shares,  duty  to  keep  record  of,  VII, 
302. 

••o\vm:!<s  risk." 

LiiibiJity  for  goods  shipped  at,  II,  175. 
Meaning  of,  as  u^cd  in  bill  of  lading, VIII, 

P.UIEIC  RAILROADS. 

l'"ederal  giants  to,  \l,   I'>4-I75. 
PACKA(ii;S. 
./(/  z'lilorciii  charge  on,  II,  (127. 
Carrying,  on  street  car,  VII,  454. 
Li;il)ility    of    company    for    loss    of,    VII. 

454. 
Limiting  liability  for  loss  of,  I,  fivj. 
What  are.  VIII,  320. 
What  are  t,'oods  '•  in  a  parcel  or  i';uk;i.i4e," 

II,  194- 
See  also  Pauiels. 

PACKING. 
Liability  fur  loss  by  delects  in,  II,  24,  84; 

V,  S7f>. 
PAIN. 
.Admissibility  of  evidence  of,  V,  418. 
.\s  an  element  of  damages,  II,  821. 
As  an  element  of  d;images  for   injury  to 

employe,  V,  338. 
Complaints  of,   when   deemed   ixirt  of  res 

gcsUc,  V,  474. 
Damages  for  future.  III,  (k)8. 
Declarations    of,    to    attendairt    physician, 

V,  494- 
Excessive  damages  for,  II,  585. 
Ex|)ressions   indicating   i)resent,   evidence 

of,  V,  495. 
Expressions  of,  when  hearsay,  V,  462. 
Measure  of  damages  fur  inlliction  of,  III, 

7I.V 
Necess.'iry  averments  respecting,  II,  723. 
Of  deceased  as  an  element  of  damages  in 

action  for  causing  death.  III,  926. 
Proof  of,   on   question   of   damages.    III, 

Sufliciency  of  evidence  to  prove,   II,  543. 
When  an  element  of  damages,  II,  570. 
PAINTER. 
When    foreman    is    fellow-servant    of,  V, 
7SI. 
PAINTINGS. 
What   are,   under    English    Carriers'    Act. 
VIII,  320. 

PALACE  CAR  COMPANIES. 
See    Sleeping    and    Palace   Car  Co.m- 

TANIES. 

PAPER  CURRENCY. 

See  Money. 

PARA  LLEL    AND     COMPETING 
LINES. 
General  treatment.  VI.  917. 
Discrimination  between.  IV.  98-100. 
Duty  to  fence  in  cases  of,  V.  817. 
Granting   discrimination    to   prevent,    IV, 

99. 
Horse  and  cable  railways.  I,  729. 
Judicial  notice  of.  V.  4,^6. 
Lease  of.  when  valid,  Vl,  212. 
Leases  of,  VI,  214. 
Location  of  routes  of,  VI,  363. 
Rates  on  branch,  VI,  25. 


pr«" 


1098 


INDEX. 


PARCEL  RATES. 
When  deemed  excessive,  II,  625-626. 

PARCEL  ROOMS. 
Deposit  of  baggage  in,  I.  575. 

PARCELS. 

Evidence  of  damages  where  land  lies  in 

two  or  more.  IV,  641. 
Notice  of  contents  of,  V.  572. 
Refusal  to  receive  as  baggage,  I,  558. 
Sale  in  mass  or  in  i)arcels,  VI,  499. 
Several,  wiieii  tre.itcd  as  part  of  one  tract, 

IV,  579-5H1. 

See  also  P.u  k.\ges. 

PARENT  AND  CHILD. 

Consent  of  parent  to  employment  of  minor 
child,  V,  246,  248. 

Contributory  negligence  of  child  as  af- 
fecting right  of  parent  to  recover  for 
los.s  of  services,  H,  772. 

Contributory  negligence  of  parent,  II, 
789-792. 

Contributory  negligence  of  persons  in  loco 
fiircntis,  II,  801. 

Damage>  for  death  of  child.  III.  938-942. 

Damages   for   death   of  parent,    III.   932- 

934- 
Ejecting  father  frum  train  for  fault  of  son, 

IV.   165. 
Excessive  damages  in  actions  for  death  of 

parent.  III.  949. 
Imputing  negligence   of   parent  to   child, 

II.  792-797- 
Instructions   as   to   damages   to  child   for 

dcatli  of  parent.  III.  901. 
Instructions  as  to  damages  to  parent  for 

death  of  child.  III.  901. 
Measure  of  damages  for  causing  death  of 

parent.  III.  932-934. 
Measure  of  damages  to  mother    .  >  action 

for  death  of  child.  Ill,  941. 
Measure  of  damages  to  pareat  for  death 

of  child.  III.  9.^8-<)42. 
Negligence  of  parent  as  affecting  recov- 

erv  for  loss  of  services  of  child.  II,  800, 

8o'i. 
Parent  of  injured  child,  contributory  neg- 
ligence of.  II.  789-807. 
Recovery  bv  parent  no  bar  to  action  by 

child.  II.  808. 
Recovery   of   child   no   bar   to   action   by 

parent.  II.  808. 
Re'.^ase  of  claim  by  parent  for  damages  to 

child.  V,  250. 
Right    of  father   to  damages   for  causing 

death  of  child.  III.  757.  769,  812. 
Right  of  mother  to  damages  for  causing 

death  of  child.  III.  757.  770. 
Rig-ht  of  niotlier  to  sue  for  injury  to  child, 

II.  808. 
Right  of  parent  to  recover  for  loss  of  serv- 
ices of  child.  II,  772. 
Right  of  parent  to  sue  for  causing  death 

of  child.  III.  769-771. 
When   i)arent's  negligence   is  question   ot 

fact.  II.  803-807. 
See  also  CiiiLnREN:  Cuildrex,  Injuries 

T(t:  Intancv. 
PARI  DELICTO. 
Rule  that  etfuity  will  not  interfere  between 

parties  in.   V.  349. 


PARI  MATERIA. 
Construction  of  statutes  in,   I,  94;  VII, 
263. 

PARKDALE,  CAN. 

Decisions  particularly  applicable  to,  VI, 
764. 

PARKS. 

Condemnation    of,    for    railway    purposes, 

IV.  4-!9. 
Consent     to    lay    track    opposite    public 

S(iuare.  VII.  391. 
Enjoining  occupation  of  public  squares  by 

railroads.  VII,  642. 
Obstructions  in,  when  deemed  nuisances, 

VI.  891. 
Ordinance    requiring    fences    where    road 

(jasses,  VII,  674. 
See  also  Commo.vs. 
PARLIAMENTARY  DEPOSITS. 
Disp(jsal  of.  on  winding  up.   !V.  139. 
Disposal  of,  on  winding  up  tramway,  VII, 

1104. 
PAROL. 
.Appointment  of  agent,  validity  of,  I,  39. 
Conditions  in  subscriptions  to  stock.  VII, 

804. 
License  to  flood  land,  V,  988. 
PAROL  EVIDENCE. 

In    actions    on    stock   subscriptions,    VII, 

768. 
Of  oral  agreement,  notwithstanding  writ- 
ten contract.  I.  782. 
Proof  of  book  entries  by,  V.  458. 
Rules  of  company,  when  provable  by,  V, 

4?4- 

To  contradict,  vary,  or  explain  bill  of  lad- 
ing. I.  ()04.  614-619. 

To  explain  or  contradict  writings.  II.  285. 

To  show  real  contract  notwithstanding 
existence  of  passenger  ticket.  I.  1040. 

To  vary   agreement   to   issue   passes,   VI, 

9.39- 

To  vary  or  explain  writings  generally,  V, 
474-481. 

To  vary  shipping  contract,  II,  156. 
PARTIAL  DELIVERY. 

Effect  of.  on  lien  for  charges,  II,  154,  643. 

Right  to  charges  in  cases  of,  II,  646. 

See  also  Delivery. 
PARTIAL  LEGISL.\TION. 

Validity  of,  VII,  245- 
PARTIAL  LOSS. 

Rights  of  consignee  in  cases  of,  II,  59. 

PARTICULARS,  BILLS  OF. 

See  Bills  of  Particulars. 
PARTIES. 
To  deeds.  IV,  3. 

To  judgments,  rules  relative  to.  VI.  80. 
To  mortgage,  rights  of.  VI.  438. 
To  sales,  rights  of.  \'II.  103-105. 
Who  may  claim  mechanics'  lien,  VI,  279- 

285. 
PARTIES  TO  ACTIONS. 
General  treutmcnl.  VI,  922. 

/It  Iti'nK  VI.  922. 

/;i  equity.  \'I.  930. 
In  Konoi'iil. 

Admissions  by.  as  evidence.  V.  482. 

Amendments  in  -espec?  to.  Vl.  1044. 
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PARTIES  TO  .'\CTIONS-coH/i;i«frf. 

Ill  KCIK'I'Ol li'llliUHii/. 

By  and  against  corporations.  III.  ^zy 

By  and  against  counties.  III.  331. 

Citizenship  of.  as  ground  for  removal, 
VII.  29-31. 

Competency  of,  as  witnesses,  VIII,  195, 
196. 

Credibility  of.  VIII.  201. 

Death  of.  as  ground  of  abatement,  I,  9. 

Depositions  of  opposing,  as  evidence, 
V.  5.'-'. 

r.xamination  of,  before  trial.  IV.  80-82. 

Jurisdiction  as  dependent  upon  diverse 
citizotish'ip  of,  V^  629,  (lyi. 

Jurisdiction  as  dependent  upon  resi- 
dence of.  \'I.  109. 

Naming  and  describing,  VI,  985, 

Naming  in  process.  \'I,   1083. 

Notice  of  amendments  to  adverse,  VI, 

1053- 
On  apiieal.  I.  440:  IV,  800,  801. 
Pleading  defect  of,  \'I,  1002. 
Right  of  lessor  to  sue.  \'I.  222. 
Right  of  non-resident  to  sue.  I.  490. 
Right  of  Uni<m  Pacific  R.  Co.  to  sue  or 

be  sued.  VIII.   141. 
Substitution  of  new.   I.  12. 
When    Ivisband    shouUI    join     wife.   V, 

1074-1076. 
When  lessor  not  necessary,  VI,  236. 
Who  may  appeal,   I,  37.V375- 
Who  may  apply  for  certiorari,  II,  608. 
Who  may  attack  fraudulent  conveyance, 

V,  1031. 

Who  may  sue  generally.  I,  24;  V,  1019, 

1020. 
A|;aiiiNi  <-nrri<>rN  of  iitcrchniKliso. 
For  loss  of  goods  carried,  II,  61, 
Generally,  II,  2(18-274. 
Of  trover,  II,  127. 
Who  may  sue.  \',  598. 
Who  may  sue  for  damages,  II,  61. 
Who  may   sue    for    loss    or    injury  of 

goods,   II,  268-274, 
Who  mav  sue  for  mis<Ielivery  of  goods, 

II,  116: 
Afeniiist  curfici's  or  |>ass<>iiKrrH, 
For  loss  of  baggage,   I,  566-568. 
Generally,  II,  523.  524. 
Who  mav  be  sued  for  loss  of  baggage, 

I.  5^-. " 
Who  mav   sue  for  loss  of  baggage.   I, 
566. 
By  or  nKiiinsi  Niorklioldoi'8. 

For  dividends,  I\',  152. 
Generally,  \'II,  344,  345. 
Right  of  stockholders  to  be   parties   in 
suits     again.st    corporation,    VII.  329, 

To  compel  issue  of  railway-aid  bonds, 

VI.  664. 

To  enforce  railway-aid  bonds.  VI.  705, 

706. 
To    enforce    stockholder's    liability    to 

creditors.  VII.  324. 
To  enforce  subscriptions  to  stock.  VII, 

758.  750. 
Civil  iiclioiiN,  KiMUTiilly. 

Against    consolidated    companies,    III, 

106. 


PARTIES  TO  ACTIONS  — fP«/i«Mfrf. 
Civii  aclioiiM,  KtMiorally  —  toiitinun/. 
Against   foreign   corporations,    \'.    1019, 

1020. 
For  construction  of  grade  crossing,  1!I, 

454- 

For  conversion,  VIII,  108-111. 

For  ta.xes.  VII.  991. 

In  ejectment.  IV.  252. 

In  mandamus  cases,  VI,  384. 

In  proceedings  before  interstate  com- 
merce commission,  VI,  54. 

In  quo  zcarraiito.  VI,   1132. 

Necessary  defendants.   \'I.   no.". 

PlaiiitilYs  and  defendants.  VI.  384, 

I'o  dissolve  corporation,  IV.   134,  135, 

Under    Interstate   Commerce    l.aw,    VI, 

Who  is  liable  in  trover,  \  III,  iio. 
Who  may  tile  an  itiformation,  VI,  1131. 
Who  may  file  complaints,  \'I,  50. 
Who  may  intervene,  VI,  71,  72. 
Who   may   maintain   trover,   VIII,    108, 

109, 
Who  may  sue  in  partition.  VI.  934. 
Ill  condemiiaiioii  itrocctMiiiiKs. 

Against  elevated  railways,   IV.  304-312. 
Designating,  in  petition.  IV.  514. 
Entitled  to  compen'sation  under  English 

Compulsory  Purchase  Laws.  IV.  905- 

909. 
For     damages     for     interference     with 

property.  IV.  838. 
For  specific  iierformancc  of  contract  for 

right  of  way,  IV.  481. 
Generally,  IV,  402-4i;9. 
Of  trespass  by  landowner  for  wrongful 

interference    with    property.    IV.    871, 

872. 
To   condemn   crossing   of  railway.    Ill, 

400. 
To  lay  out  street  over  railway.  III.  441. 
Who  entitled  to  damages  for  land  taken, 

IV,  5f'o-574- 

Who  may  appeal,  IV.  773.  776. 

Who  may  sue  for  land  damages.  IV^.  871. 

Who  may  sue  for  maintaining  road,  IV, 
304.  305. 
For  iiUiirioH  to  oiii|»li>.vos. 

Who  may  be  sued.  V.  261. 

Who  may  sue.  V.  253-260. 
For  in.jiii-ios  to  animals. 

.Vgainst  carriers  of  cattle.  I,  802. 

In  stock-killing  cases.  I.  244-246. 

Who  may  l)e  sued.  I.  246. 

Who  may  sue,  I.  244-246. 
Ill  <><)iiity  proctTiliiiKN,  KPiierally. 

Defendants   to   injunction   proceedings, 

V.  11.^6. 

For  receiver.  VI.  1 1 74, 

For  specific  performance,  VII,  156. 

In  pari  delicto.  V.  349. 

hi  t<ori  delicto,  right  of  to  bring  action  to 
(|uiet  title.  III.  10. 

Multifariousness  as  to.  VI,  1019. 

Named  and  described  in  equity  plead- 
ings. VI.  1018. 

To  bill  in  equity.  V.  .^57. 

To  bill  to  enjoin  railway  in  street,  VII, 
647. 

To  l)ill  to  redeem  from  mortgage,  V  I, 
Sai. 


u 


1100 


INDFV, 


l.-l 

f;' 

M 

"% 

1 

iii 

'  1  ■ 

Tl 


PARTIES  TO  ACTIONS  — fOH/rHMfrf. 
In  «>(|iiit,v  |)r(M-o<-«liiiu'N,  K4>ii(>rall.v  —  ii''/. 

To  hill  to  set  aside  foreclosure  sales,  VI, 

514- 
To  cancel   railway-aid  bonds,   VI,   712, 

To  enforce  laborer's  lien.  VI,  300. 

To  enjoin  construction  of  street  rail- 
ways, Vil,  4-'J. 

To  enjoin  railway-aid  proceedings,  VI, 
606. 

To  enjoin  unlawful  taxes,  VII,  1009. 

To  foreclose  deeds  of  trust.  IV,  .^i. 

To  foreclose  niecbanics'  lien,  VI.  292. 

To  foreclose  railway  mortgage.  Vl,  475. 

To  restrain  issue  of  railway-aid  bonds, 
VI,  669. 

Who  may  be  joined  as  defendants  in 
foreclosure,  VI,  478-482. 

Who   may   maintain   bill   in   equity,   V, 

357- 
Who    may   move    to   vacate    mortgage 

.sale,  VI,  515. 
Who  may  sue  or  be  made  plaintiffs  in 

foreclosure,  VI,  475-478. 
Who  may  sue  or  be  sued  in  action  to 

cancel  municipal  bonds,  VI,  712,  713. 
Who    may    sue    to    compel    transfer   of 

stock,  VII,  296. 
Who   may  sue  to   restrain   issuance   of 

municipal  bonds,  VI,  667. 
Ill  tort,  K<*<ioi-all.v. 

At  law  by  abutter  for  injury  sustained 

by  railway  in  street,  VII,  643. 
For  assault.  I,  466. 
For  causing  death.  III.  769-773. 
For  damages  by  fire.  V,  894-899. 
For  damages  for  nuisances,  VI,  898,899. 
For  flowing  lands.  V,  989,  990. 
For  injuries  to  children,  II.  808. 
For  injuries  to  crops,  etc..  from  failure 

to  fence.  V.  833.  834. 
For  injury  to  person  or  property  of  mar- 
ried woman.  V.  1074-1076. 
For  libel  or  slander.  Vl,  259. 
For  negligence,  VI,  815,  816. 
For  personal  injuries  at  or  near  bridges, 

I.  707. 
For   personal   injuries  at   station,   VII, 

231- 
For  trespass,  VII,  1109,  11 10.  1111,1115. 
Proper  plaintifT  to  enforce  penalty,  VI, 

968. 
Right  of  husband  to  sue  for  injuries  to 

wife,  V,  1069,  1070. 
Right  of   separate   property   owners   to 

join  in  one  petition,  VII,  426. 
Who  liable  for  infringement  of  patent, 

VI,  952. 

Who  may  attack  conveyance  as  fraudu- 
lent. V,  1031. 
Who  may  be  sued  for  injury  at  station, 

VII.  231. 

Who  may  sue  for  interference  with  pri- 
vate ways.  VI.  1080.  1081. 

Who  may  sue  or  be  sued  for  maintain- 
ing nuisance,  VI.  898.  899. 

Who  may  sue  or  be  sued  for  negligence. 
VI,  815,  816. 

On  cnntruft,  K(>iiorall.v. 

By  assignees,  I,  480,  481. 


PARTIES  TO  ACTlO^iS  —  continued. 
On  c>(nili'aet,  KCiicrall.v  —  lonliiiunl. 

Creditors'  suits.  III.  352. 

For  an  accounting,  I,  19,  20. 

Generally,  111,  230. 

Of  attachment,  I.  489-494. 

On  commercial  paper.  I,  596. 

On  construciion  contracts.  Ill,  170. 

On  corporate  bonds,  I,  (^77. 

On  coupons.  III,  339.  340. 

On  covenants,  HI.  348. 

On  debentures,  III.  961. 

On  fire  policies.  V.  850,  851. 

On  leases,  VI,  240. 

On  municipal  bonds.  VI,  705,  706. 

Right  of  assignee  to  sue,  I,  480. 

Right  of  bondholder  to  sue.  I,  665-667. 

Right  of  transferee  of  bill  of  lading  to 
sue,  I.  646. 

To  enforce  grants,  VI,  194. 

When  assignor  necessary,  I,  481. 

Who  may  be  served  in  garnishment,  I, 
305. 
PARTITION. 

General  treatment,  VI,  934. 
PARTNERSHIP. 
General  treatment,  VI.  935. 
Between  connecting  carriers.  II.  518. 
Between  connefling  lines.  III.  68. 
Liability  of  connecting  carriers   as   part- 
ners, II,  204. 
Partners  as  parties  to  condemnation  pro- 
ceedings,   n'.   498. 
Partnership   liabiii:y    "f    stockholders    to 

creditors.  VII,  319.  320. 
When  partners  entitled  to  land  damages. 

IV,  563. 
When  partners  may  sue  carrier  for  goods 

shipped,  II.  272. 
When  stocklKjlder  is  liable  to  creditor  as 

partner,  VII.  319. 
PART  PERFORMANCE. 

By  parties  to  lease,  estoppel  by.  VI,  232, 

Effect  of,  to  take  contract  out  of  statute  of 

frauds,  III,  200:  VII,  147. 
Of   construction    contracts,    recovery    for, 

HI,  139. 
Of  contract,  effect  of,  generally,  HI,  223. 

PASSAGEWAYS. 

At    stations,    liability    for   injuries   caused 

by,  VII.  221. 
Over  track,  reservation  of,  in  deed,  IV.  22. 
PASSAIC.  N.  J. 

Decisions    particularly   applicable   to,   VI, 
764. 

PASSKNGF.R  AGENT. 
Service  of  process  on,  VI,  1093, 

passengf:rs. 

Ill  K<'»<'<'nl. 

Compelling  physical  examination  of  in- 
jured, VI,  975-978. 

English    statutes    prohibiting    sales    of 
liquor  to,  VI,  76. 

Opinions  of,  as  to  speed  of  train,  VI H, 
-'59. 

Who  .ire  II,  310-314;  VIII,  320. 
CarriaKc  of. 

.Action  for  carrying  bey-ond  destination, 
when  barred  by  lapse  of  time,  VI,  316. 
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'ASSENGERS  —  continued. 
Carriai^  of —  loiilhuiiti. 

Authority  of  conductor  to  carry  on  con- 
struction train.  III,  59. 
Children  as,  generally,  II,  738,  739.  752. 
Classification  of,  II,  333. 
CompelUng,  VI,  378. 
Drovers  traveling  on  cattle  trains   are, 

I,  792. 

Duty  of  sleeping  and  palace  car  com- 
panies to,  VII,  130,  I3<- 

Duty  to  awaken,  VII,  130. 

Employes,  when  deemed  to  be,  II,  326- 

3-'8. 
Generally,  II.  .308-586. 
Liability  for  personal   injuries  to,  VII, 

133-1.35-  ,     ,,^ 

On  land-grant  roads,  VI,  131. 
On    freight   trains,   rule   rcfiuiring   pur- 
chase of  tickets.  VII,  1047. 
Rules   requiring   fins-t-class   ticket,   VII, 

^i2.  ,       .       .         . 

Statement  of  caUse  of  action  in  suits  on 
contracts  for.  VI,  990. 

When  bound  by  conditions  and  limita- 
tions on  tickc't,  VII,  1044,  1045. 
CarrlaRO  of  ba^KnKo. 

Custody  of  bagjjage  by,  I.  554-558. 

Duty  of.  to  cal!  for  baggage,  I,  548-551. 

Duty  of,  to  disclose  value  and  nature  of 
baggage,  I,  5.58-5'''0- 

Effect  of  nnn-conipliancc  by,  with  car- 
rier's   rules    as    respects    baggage,    I, 

5^5-  ,   , 

Liability  tor  nnncy  on  person  of,  L  557- 
Liability  of  company  where  baggage  ar- 
rives ahead  of.  I.  552. 
On  one  train,  baggage  on  another,  lia- 
bility of  company,  I,  525. 
Robbery  of,  liability  of  company.  T.  558. 
Stopi)in.     over,    rights     of,   as   regards 

baggag  ',  I,  558. 
Voluntary   bailment   of  baggage   by,    I, 

552. 
When   bound   by   limitation   of   liability 
for  articles  left  in  cloak  room.  I,  575. 
CoIoi-<mI  pops<»iis  an. 

Rights  of.  III,  25-31;  VI,  69. 
Slaves,  when  regarded  as.  II,  586. 

Costs  in  .actions  for.  Ill,  328. 
For   non-payment   of   fare   or   non-pro- 
duction of  ticket.  IV.   164-187. 
Frotn  s'rect  cnrs,  VII.  53.3-539- 
Generally.  IV,   164-244. 
Proving  so-cia!  standing  of.  IV.  238. 
Sick  or  insane.  IV.  189.  190. 
IiVjiirleo  <o,  jcpiiorally. 

Accidents  to,  causing  death,  liability  for, 

III.  764- 
Arrest  of,  at  instance  of  passengers,  1, 

465- 
Assault  by  one  passenger  upon  another, 

I.  470. 
Assaults  by  or  upon,  T.  466-471. 
Assaults  upon,  by  employes,  I,  74. 
At  or  near  bridges.  I.  706. 
By  collision.  III.  12-21. 
By  derailment.  IV.  .39-47- 
"By  independent  contractor,  liability  tor, 

V.  IMS- 


PASSENGERS  —  co»/i»i<rrf. 
Ii\Jurlos  t<»,  soiK'rally  —  i,>ii/iiiuca. 
Children  on  train.  II.  738-741. 
Doctrine   of  comparative  negligence  in 

actions  for.  III.  41. 
Evidence  of.  VI.   1031. 
Excessive  damages  for,  VI,  854. 
From    failure    to    build    and    maintain 

fences,  V,  832. 
From  insufficiency  of  culverts.  III,  663. 
Instructions  in  actions  for.  VIII,  55,  6y. 
Liability  for,  by  strikers,  VII,  720, 
Liability   of  elevated   railways   for,    IV, 

357-.365-  ,       ,„       ^ 

Liability  of  lessee  company  for,  VI,  220. 
Liability  of  lessor  company  for,  V'l,  220, 
Libel  in  admirality  for  death  of,  I,  33. 
Measure  of  damages  for.  Ill,  709-719. 
Non.stiit  in  suits  for.  VIII,  27,  32. 
Pleading  in  action  for,  VI,  990,  996,  1031. 
Questions  of  fact  in  .actions  for,  VIIL 

47- 
Release  by  injured.  VII,  II-I3- 
Safety  of.  as  to  cattle  on  track,  I,  126. 

128. 
Safety  of,  paramount  to  that  of  animals 

on  track,  I,  125. 
Statement  of  cause  of  action  in  actions 

for.  VI.  996. 
Variance  between  pleading  and  proof  in 

actions  for,  VI,  1040. 
Variances  in  action's  for.  VI.  1040. 
MiM'itn<liic-t  or  iiosiHkoih'o  of. 

Contributory  negligence  of.  IV.  .269. 
Contributory    negligence    of,    as    a    de- 
fense. II.  440-512. 
Contributory  negligence  of.  as  a  defense 

for  causing  death.  III,  818-822. 
Contributory  negligence  of.  as  a  defense 

to  action  for  lost  baggage,  I.  573- 
Duty  to  in(iuire  as  to  rules  of  carrier, 

II.  3.30 
Gambling  on  tr.ains.  III.  368. 
Getting  on  tr.iin  while  in  motion.  IV, 

358. 
Intoxication  of,  II.  319- 
Leaving  seat  before  train  stops,  IV,  363. 
Misconduct  of.  II.  318. 
Riding  on  platform.  IV,  269,  363. 
Rule  to  stop,  look  and  listen  does  not 

apply  to.  III.  562. 
Traveling   on   Sunday,   rights   of.   VII. 

819-821. 
Violation  of  rules  bv,  as  a  defense,  III. 

812. 
VioLation  of  Sunday  Law  as  a  defense  to 

action  for  death  of.  III.  810. 
When  negligence  of  .mother  will  be  im- 
puted to  injured.  V,  1079-1088. 
On  stM'ot  cars. 

Injuries  to  children  while  riding  as.  II. 

753- 
Iniliries    to.    in    boarding    or   alighting 

from  cable  car.  I.  730. 

Injuries  to.  on  cable  cars.  I,  729^731. 

Injuring,  while  assisting  in  moving  car, 

V".  472-  „  -,„ 

Injuring,  while  getting  on  or  oft,  VI  I. 

474-479. 
Liability  for  injuries  to,  IV,  26*-27o; 

VII.  458-510. 


u~ 


"I.  f 


t 
ft 


1102 


INDEX. 


iii^ 


PASSENGERS  —  continued. 
Oil  street  cai'H  —  loii/iitua/. 

Ordinance  limiting  number  of,  VII,  443. 
RiRht  to  prepare  to  leave,  VII,  501. 
RiK'hlM  of,  K'e"*'>'<>II.V. 

Duty  rcciiiired  from  company  to,  distin- 
Kuishcd   from  that  due  to  employes, 

V,  21. 

Duty  to.  distingjiislicd  from  duty  to  tres- 
passers, VII,  1 128. 

Duty  to  fence  for  protection  of,  V,  821. 

Dntv  towards  friends  and  relatives  of, 
Vil,  214. 

Liability  of  ferrymen  as  carriers  of,  V, 
841. 

Liability  of  lessee  road  for  injuries  to, 

VI,  226. 

Liability  to,  distinguished  from  liability 

to  trespasser  on  train,  VII,  1149. 
Ordinances  as  to  safety  of  platforms  for, 

VII,  675. 

Pleading  breach  of  contract  with,   VI, 

1024.  10,^5. 
Protection  of,  duty  of  company  as  to, 

II.  428-436. 
Rights  and  liabilities  of  carriers  of,  II, 

.?o8-586. 
Rights  of.  at  union  depots,  VIII.  137. 
Rights    of    persons    accompanying,    II, 

Rules  regulating  conduct  of.  II,  336. 

P.-XSSENGER  SCHEDULES. 
Duty  to  make  and  publish,  VI,  48. 

P.ASSENGER  TR.MNS. 
Carrying  goods  on.  II,  15. 

P.VSSES. 
General  treatment.  VI.  039. 

Contracts  to  issue.  VI.  Q39. 

Issiuincc.  cx(<iration.  and  renezval,  VI,  940. 

Comfanys  duty  and  liability  to  one  riding 
on  a  i<ass.  VI.  040. 

Conditions  cxemfting  carrier  from  liability, 
VI.  94.3. 
Evidence  as  to  value  of,  V.  390. 
Injunction     by    stockholder    to    restrain 

granting  of.  VII.  334. 
Persons  riding  on,  when  deenied  passen- 
gers, II,  313. 
Prohihiti'in   of,   by    Interstate    Commerce 

T  nw.  VI.  31- 
To  drovers  on  cattle  trains,  I,  791,  782. 

PAST  DAMAGES. 
Trial  of.  by  jury,  issues  as  to.  IV,  343. 

PASTURAGE. 

Amount  recoverable  for  injury  to,  by  fire, 
V.  962. 

Damages  for  injuries  to,  by  failure  to 
build  or  repair  cattle-guards.  II.  602. 

Injuries  to,  from  failure  to  build  and  main- 
tain fences,  V,  833. 

Measure  of  damages  for  injuries  to,  V, 
83.S. 

See  also  Gr.^ss. 

PATENT  DEFECTS. 
Assumption  of  risk  as  to.  V,  141-149. 
C<jmpany  not  bound  to  instruct  employ^ 

as  to.  V,  37. 
See  also  Latent  Defects. 


PATENT  MEDICINES. 
Classification  of,  as  freight,  VI,  28. 

PATENTS. 
For  land  granted,  withholding  until  pay- 
ment of  cost  of  survey.  \'I,  163. 
For  land,  when  surveys  have  effect  of,  VI, 

1 1 17. 
For  public  lands.  VI.  1118-1120. 

PATENTS  FOR  INVENTIONS. 
General  treatment.  VI.  946. 
fJ7«i/  is  fatcntabk.  Vl.  947. 
Issuing  and  obtaining  f'atents.  VI.  949. 
Various  contracts  involving  fotent  rights, 

VI,  949- 
Infringement  and  remedies  therefor,  VI, 

951. 
Decisions  relative  to  particular  statutes,  VI, 

954- 

PAUPERS. 
General  treatment,  VI,  961. 

PAVING. 

Duty  of  street-railway   companies  as  to, 

VII.  .397-405- 

Duty  of  tramways  as  to.  VII.  1102. 

Duty  to  repair  does  not  include.  \'II,  406. 

Liability  of  .steam  railroads  in  cities  re- 
specting. VII.  684-693. 

Rates  for,  under  English  statute,  VII, 
1017. 

Right  to  stop  cars  while,  VII,  405. 

When  duty  as  to.  extends  to  whole  street, 
VII,  404. 

PAYMASTERS. 
Rights,  powers,  and  duties  of,  VI,  908. 

PAYMENT. 
General  treatment,  VI,  962. 
Ill  K;oiiernl. 

For  goods  delivered  C.  O.  D.,  V.  583. 

In  Confederate  money,  VIII,   159. 

Into  court  generally.  VII,  1035. 

Of  change  bills,  enforcement  of.  II.  610. 

Of  charges,  averment  of,  in  actions 
against  carriers  of  goods.  II.  276. 

Of  claims  by  receivers.  \'I.  1 194-1200. 

Of  costs  of  former  suit.  III.  326. 

Of  dividends,  guaranty  of,  V,  1055. 

Of  fare,  \'II.   1079-1083. 

Of  fare,  necessity  of,  II,  310. 

Of  fee  to  secretary  of  state  0:1  consoli- 
dation, III.  83. 

Of  note,  guaranty  of.  V.  1055. 

Of  overcharge  under  protest.  II,  629 

Of  premium  on  insurance  policy,  I,  14. 

Of  profits,  guaranty  of,  V,  1055. 

Of  rent,  enforcement  of,  V.  354. 

Of  wages,  by  garnishee  to  creditor,  ef- 
fect of.  I,  501. 

Receiving  a  check  in.  II.  115. 

Taking  stock  in.  Ill,  129. 
For  land  taken. 

By  company  of  mortgages  on  land  con- 
demned. IV,  4,39. 

For  land  granted,  taking  stock  in,  IV, 

465- 

For  lands  condemned,  necessity  of.  to 
passing  title.  IV.  760. 

Into  court  under  Canadian  Expropria- 
tion Acts,  IV,  931. 
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PAYMENT  —  continued. 

Into  court   under    English   Compulsory 

I'urclmse  Laws,  IV'.  904. 
Of  damages,  stay  in  execution  until,  IV, 

85-'. 
Of  land  damages  into   court,   IV,   551- 

554. 
Of  land  damages,  presumption  of,  from 

lapse  of  time.  IV,  545. 
Of  price  for  right  of  way,  enforcement 

of,  IV.  483. 
Tender  an<l  refusal,  when  equivalent  to, 

IV,  547. 

For  fii|tilal  nloek. 

For  stock  subscribed.  VII.  735-739. 

For  stock  subscribed  as  a  defense  to 
suit  to  euiforce  liability  to  creditors, 
VII,  325. 

Of  judgment  against  corporation  as  a 
defense  in  creditor's  suit,  V^II,  326. 

Taking  note  in,  VII,  281. 
Of  iMiiitiN,  coii|MiiiH  uiul  iii(>rlKaK(*s. 

Of  coupons.  III,  335. 

Of  coupon,  when  compelled  by  man- 
damus, III.  342. 

Of  debts,  issuing  bonds  in.  I,  657. 

Of  mortgage,  VI.  519. 

Of  mortgage,  provisions  as  to  time  of, 

VI.  439. 

W'litit  may  be  taken  in,  at  foreclosure 
sale,  VI,  501. 

What  necessary  to  eflfcct  ri-demption  of 
mortgaged  property,  VI.  522. 
Of  in.\<>8. 

Eflfcct  of,  to  create  adverse  possession, 
I.  i7- 

Generally.  VII.  985-989. 

In  lieu  of  taxa.tion,  construction  of  stat- 
ute providing  for,  VII,  852. 

Of  amount  due  before  applying  for  in- 
junction. VII.  1002. 

Of  given  sum  in  lieu  of  taxes,  provision 
for,  VII.  8()7. 

VVlun  deemed  voluntary.  \'II.  1000. 

See  also  .Vccord  and  Satisk.\ction; 
Compensation. 

P.W-ROLI.. 

Admissibility  and  effect  of.  as  evidence, 
V.  510. 

PE.\T. 
See  CoMRfsTini.K  Matter. 

PECUXIARV  CONDITION. 

Of  deceased,  proof  of,  on  ([uestion  of  dam- 
ages, 111,880. 

Of  parties,  admissibility  of  evidence  as  to. 
V.  416. 

Of  plaintiflf  or  beneficiary,  proof  of,  in 
mitigation  of  damages.  Ill,  883. 

"  PECUNIARY  INJURY." 
What  damages  are  included  within  term, 
VIII,  320. 

PECUNIARY  LOSS, 
Averment    of,    in    complaint    for    causing 

death.  III.  794-796. 
To  beneficiaries  as  a  measure  of  damages 

for  causing  death.  III.  927-932. 
To  beneficiaries,  proof  of.  III,  876,  878. 


PENAL  LAWS. 

Enforcement   of,   by   attorney-general,    I, 

512. 
Not  enforceable  in  foreign  state,  TV,  124. 
Strict  construction  of.  \  11.  205. 
PENALTY. 
General  treatment,  VI.  966. 

For  zi'hat  acts  or  omissions  imposed,  VI, 
966. 

linforcenient,  VI,  967. 
Actions  for,  when  barred  by  lapse  of  time, 

VI.  },27. 

Against  final  carrier  for  failure  to  deliver, 

II.  251. 

For  breach  of  construction  contracts.  Ill, 
136. 

For  delay,  fixing,  in  contract,  II,  298. 

For  discrimination,  recovery  of.  I\'.  125- 
127. 

For  disobedience  of  commissioners'  or- 
ders. VI.  1 1 50. 

For  excessive  speed  in  cities,  VII,  681. 

For  failure  to  comply  with  order  of  com- 
missioners regarding    grade    crossings, 

III.  456. 

For  failure  to  deliver  goods,  under  Texas 

statute.  II.   122. 
For  failure  to  establish  station.  VII,  200. 
For  failure  to  feed  cattle  during  transit, 

I.  7.S3. 
For  failure  to  forward  goods  promptly,  II, 

.10. 
For  failure  to  keep  crossing  in  rei)air.  III. 

4.?5. 
For  failure  to  obtain  license.  \'II.  450. 
For  failure  to  pav  fare  or  produce  ticket, 

VII,  1088-1090." 

For   failure    to    po.st    time    of    arrival    of 

trains.  \'II,  1097. 
For  failure  to  stop  before  crossing  another 

railway.  III,  419. 
For  keeping  cattle  in  cars  more  than  28 

hours,   I.  752. 
For  non-payment  of  taxes,  VII.  987. 
For  obstruction  of  highway,  \'1I,  718. 
For   overcharge   in    passenger    fare,    VII, 

454.  1083. 
For  overcharges,  generally.    II,  618,  636- 

639. 
For  refusal  to  check  baggage.  I,  546. 
Fcir  refusal  to  issue  bill  of  lading,   I,  f)03. 
For  violation  of  Contract  Labor  Law,  III, 

185. 
For   violation    of    internal    revenue   laws, 

VII,  7-i- 
In  actions  for  fires.  V.  559. 
In  England   for  failure  to  jiay  fare  or  pro- 
duce Jiket.  \'II.  1088.  1089. 
Recovery   of.   in    actions    for   taxes.    VII, 

W5. 

Staying  proceedings  t(i  enforce,  V,  1156. 

L'nder  Ark.-nsas  and  Texas  statutes  as  to 
the  removal  oi  goods.  II.  93-95. 

When  amo«nt  recoverable  is  considered  a, 
III.  60s. 
PENNSYLVANIA. 

.Aid  to  railways  by   VII.  178. 

.-Vssessment  and  lew  of  taxes  in,  VII,  977- 

Civil  rights  acts  of.  III.  27. 

Conditions  exempting  carrier  from  liabil- 
ity to  person  riding  on  pass  in.  VI.  945. 
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PKNN'SYLVANIA  —  continued. 

Constitutionality  of  statutes  of,  as  to  mu- 
nicii)al  aid  for  railways,  VI,  548. 

Ci)iistitutionali:.v  of  statutes  of,  relative  to 
condcinnation  of  land,  IV,  jgi. 

Constitutionality  of  tax  laws  of,  VII,  846. 

Constitutional  provisions  in,  relative  to 
condenuiation  of  land,  IV,  386. 

Construction  of  statutes  authorizing  street 
railways,  VII,  356. 

Crossing  of  streets  and  highways  under 
statutes  of.  III,  423. 

Deductions  for  hcnetits  under  condemna- 
tion laws  of.  I\'.  720. 

Doctrine  of  comparative  negligence  de- 
nied in.  Ill,  5J. 

Grade  crossings  under  constitution  and 
statutes  of,  III,  411. 

Injuries  to  animals  running  at  large  in, 
I,  227. 

Liability  of  company  to  laborers  employed 
by  contractors  in.  III,  165. 

Local  assessment  upon  steam  railways  In, 
for  repairs,  paving,  etc..  VII,  690. 

Occupation  of  streets  by  steam  roads 
under  legislative  grants  of.  VII.  563. 

Operation  of  statute  of.  giving  right  of 
action  for  causing  death.  III.  752. 

Power  to  construct  branch  roads  under 
statutes  of.  I,  682. 

Review  of  town-bonding  proceedings  by 
mandamus  in,  VI.  752. 

Right  to  sue  in.  for  causing  death  in  for- 
eign .state.  III.  78Q. 

Rule  as  to  imputed  negligence  in.  V.  1085. 

Rule  in.  requiring  traveler  at  crossing  to 
stop  as  well  as  to  look  and  listen.  III, 
561. 

Statute  of,  regulating  liability  to  servant 
for  injuries  caused  by  negligence  of  fel- 
low-servants, V.  710- 

Statutes  of.  authorizing  leases  of  roads, 
VI,  217. 

Statutes  of.  relative  to  condemning  right 
of  way  through  streets.  VII.  586. 

Statutes  of.  relative  to  connecting  lines, 
III.  65. 

Sfattites  of.  relative  to  intersection  of  rail- 
ways. Ill,  .v/i. 

Statutory  provisions  in.  limiting  amount 
recoverable  for  causing  death.  III,  923. 

Statutory  regulation  of  grade  crossings  in, 
III.  447. 

Taking  land  for  streets  and  laying  out 
roads  in.  VII,  553. 

Taxation  in  aid  of  railways  in.  VI.  741. 

Taxation  of  gross  receipts  under  statute 
of,  VI,  61. 

PENSION. 

Proof  of  widow's  right  to,  in  mitigation 
of  damages.  III.  884. 
PERCOL.\TION. 
Of  surface  water,  interference  with,  VIII, 
183. 
PEREMPTORY  CHALLENGES. 
To  jurors.  VIII.  i.r 

To  jurors  impaneled  to  assess  land  dam- 
ages. IV.  6t4. 
PERFORMANCE. 
Averment  of,  on  plaintiff's  part,  VI,  991, 


PERFOR?*!  ANCE  —  fo»i/i;ii(frf. 

By  company  of  conditions  in  subscription. 
Vn.8o2. 

By  complaint,  necessity  and  sufticicncy  of, 
VII.  .47. 

Necessity  of,  to  constitute  accord,  I,  18. 

Of  duty  to  fence,  effect  of,  I.  151,  153. 

Of  condition,  effect  of  impossibility  of, 
VII.  804 

Of  cnr.dliions  in  deeds,  necessity  and  suf- 
ficiency of,  IV,  16-18. 

Of  conditi'  IS  in  grant  of  right  of  way, 

IV.  473.  474. 

Of  conditions  on  plaintiff's  part,  proof  of, 
VII,  765. 

Of  contract,  competency  of  evidence  of, 

V,  394- 

Of  contracts  for  railway  construction.  III. 

Of  contracts  generally.  III,  221-225. 
Of  contract  to  locate  station,  VII.  203. 
On  plaintiff's  part,  allegation  of,  VII,  761. 

PERIL. 
Assuming  position  of.  when  contributory 

negligence.  V.  102-202. 
Choosing    between    courses    of   action    in 

monients  of.  III.  266-2r)Q. 
Choosing  between  two  dangers.  II.  459. 
Conduct  of  employe  when  in.  V.  201.  202. 
Conduct  of  passenger  in  cases  of  sudden. 

II.  442. 
Conduct  of  passenger  in  moments  of.  II. 

486-488. 
Consideration  of,  in  estimating  damages, 

II.  S7i- 
Contributory   negligence   in    moments   of 

sudden.  VII.  485. 
Error  of  judgment  in  moment  of.  Ill,  815; 

IV.  270. 
Imminent,  leaving  moving  train  when  in. 

II.  486-488. 
Measure  of  damages  for  exposure  to.  Ill, 

716. 
Of  trespasser,  liability  only  after  discovery 

of.  VII.  11,^8.  11.^9. 
Putting  one  in.  III.  544. 
Ptitting  passenger  in,  liability  for.  II,  384. 
Riding  in  position  of.  II.  495-501. 
See  al.so  EMERr.EXciics. 

PERILS  OF  THE  SEA. 

Exception  of,  in  bills  of  lading,  I,  641. 

What  are,  VIII,  321. 

When  excuse  loss  by  carrier,  II,  25. 

PERISHABLE  FREIGHTS. 

Carrier  must  give  preference  to.  II.  29,  32. 

Dntv  of  carrier  as  to.  II.  ri2. 

Duty  to  carry  fruit  by  special  train.  II.  35. 

How  far  common-law  liability  applies  to 
loss  of,  II,  24. 

Liability  of  final  carrier  as  to.  II.  245. 

Liability  of  initial  carrier  for  loss  of  fruit 
by  freezing,  II.  216. 

Limitation  of  liability  as  respects.  II,  170. 

Negligence  of  shipper,  when  excuses  car- 
rier for  loss  of.  II.  84- 

Strikes,  when  excuse  delay  in  forwarding. 
VII.  720., 

When  carrier  may  sell.  II.  76. 

When  higher  rate  on.  justifiable.  VI,  14. 
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"  PERMANENT." 
As  used  in  a  contract  to  establish  shops, 
etc..  Ill,  206. 

PERMANENT  INJURIES. 

Allegation  of  permanency.   III.  722. 

Evidence  as  to,  under  the  pleadings,  VI, 
1030. 

E.xcessivc  damages  for  ejecting  passenger, 
IV.  241. 

Excessive'  d;;:  ii^jes  for,  to  employes.  V, 
J40. 

Measure  of  damages  for.  Ill,  712. 

Opinitms  of  physicians  as  to,  VIII,  283. 

Prospective  damages  for.   III.  695-700. 
••  PERPETRATOR." 

When  the  word  includes  a  railroad  com- 
pany as  applied  to  injuries  causing 
death,  VIIJ,  321. 

PERPi:Turrv. 

Of  interest  acquired  by  condemnation  pro- 
ceedings, IV,  435, 

PERSON, 
Action  for  trespass  upon  the,  VII,   1115, 

1 1 16. 
Compulsory  examination  of.  VI.  975-978. 
How  far  corporation  is  a.  III.  317. 
Meaning  of  words   "  any  person,"   VIII, 

305- 
When  word  includes  corporations,  VIII, 

321. 
Who  liable  to  income  tax.  VII.  1024. 
Who  may  be  taxed,  VII.  855-861. 
PERSONAL  DELIVERY. 

Of  goods  carried,  II.  109. 
PERSONAL  INJURIES. 

See  also  .Aicident  iNsrR.XNCE;  .\s- 
SAULT.  Civil  A(Tic)n  Fdr;  Caiile 
Raii.wavs:  Ciiii-dhk.n.  In.ii'riks  to; 
CoM.isioN.s;  Crossi.vcs.  Injikiks  at; 
Damages;  Death  itv  WR»».\(ii-iL 
Act;  Derailment:  Ejeitio.n  ok  Pas- 
SENC.ERs;  Ei.EtTRic  Raii.wavs;  Em- 
ployes. Inji'rie.s  to;  Explosions; 
Fei.low-serva.nts:  Fruhitkned 

Teams;      Licensees.     Injuries     to; 
Nec.lic.ence;      Street      Railways; 
Trespassers,  Injuries  to. 
In  K4Mi4>nil. 

Actions  against  receivers  for.  VI.  1216. 
Actions    for.   when   barred   by   lapse   of 

time.  VI.  325. 
Application  of  doctrine  of  tilira  vires  to 

cases  of.  VIII,  133. 
At  crossings.  III.  460-657. 
At  or  near  bridges.  I.  705-709- 
Burden  of  proof  under  the  pleadings  in 

actions  for.  VI.   1035. 
By  blasting.  I.  652. 
Caused   by   negligence   at   station.   VII, 

208-236. 
Claims  for.  when  prior  to  mortgage.  VI, 

449- 
Costs  in  actions  for.  III.  ,■(29. 
Evidence  under  pleadings  in  actions  for. 

VI.  1027. 
Excessive  damages  for.  VI.  850-868. 
I'istruftions    in    actions    for,    generally. 

VIII.  54-57.  68-72. 
Measure  of  damages  for.  III,  709. 
Nonsuit  in  cases  of.  VIII,  27.  32. 
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PERSONAL  INJURIES  — fo«/»i«frf. 

On  elevated  railways,  IV,  357-368. 

Opinion  of  physician  as  to  cause,  ex- 
tent, and  permanency  of,  VIII.  278- 
286. 

Payment  by  receiver  of  claims  for,  VI. 
1 196. 

Priority  of  mortgage  over  claims  for, 
VI.  455 

Proper  venue  in  actions  for,  VIII.  6. 

Prospective  damages  for  permanent.  Ill, 
695. 

Questions  of  fact  in  actions  for.  VIII, 
47-49- 

Statement  of  cause  of  action  in  actions 
for.  \'I.  094-997- 

Suits  in  equity  to  recover  damages  for, 
N'.  3.56. 

To  child.  etTect  of  contributory  negli- 
gence to  bar  recovery  for.  II,  773-778. 

To  drovers  riding  on  cattle  train,  I, 
792-801. 

To  emi)loyes,  damages  for,  V,  337-345. 

To  owners  oi  private  cars,  right  to  re- 
cover for.  VI.  1075. 

To  passengers.  11.  34.^-436. 

To  wife,  action  for.  V.  1069-1077. 

To  wife,  release  by  husband  of  claim 
for.  V.   1067. 

Variance  between  pleading  and  proof  in 
actions  for.  VI.  1039. 

When  limitation  begins  to  run  in  actions 
for,  VI,  311. 
liiability  for. 

.\t  cattle-guards.  II.  599. 

At  excavations.  V.  538. 

At  railway  intersections,  III,  416. 

By  receivers.  liability  of  company  for, 
VI.   1228. 

Caused  by  independent  contractor,  V, 
I!  15,  1 1 16, 

Caused  by  servants  of  railway  contrac- 
tor, III,  142. 

Construction  of  statutes  relative  to,  VII, 
268. 

From  fires.  V.  883. 

From  insutHiciency  of  culverts,  III.  662, 
(•63. 

Occasioned  by  construction  of  road, 
III.  118. 

Of  elevated  railway.  IV,  357-368. 

Of  lessee  road.  VI.  226,  227. 

Of  lessor.  VI.  220.  221. 

Of  mine  owner.  VI,  402. 

Of  president.  VI.  1072 

Of  private  railroads.  VI.  1076. 

Of  receiver.  VI.  1192. 

Of  sireet-car  company,  VII.  455-539. 

To  mail  derh;.  II.  8. 

To  pas.scngers.  VII,   1.3,^135. 

To  person  riding  on  free  pass,  VI,  941- 
943. 

PERSON.\L  LIABILITY. 
For  stock  subscribed,  VII,  744.  745. 
Of  corporate  ollicers,  VI.  906. 
Of  receivers.  \'I.  119,?. 

PERSONAL  NOTICE. 
Of  assessment  on  subscriptions  to  stock. 

VII.  7.M. 
Of  condemnation  proceedings,  IV,  509. 
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pi.KSoxAi.  propf:rty. 

l^lcvatDTs,  wIk'ii  (li'i'iiii'd  to  be,  IV,  369. 
I-lxcfssivc  (luinnKi's     iur     injuries   to,    V'l, 

Of  railrotids.  what  is,  V'lII,  .3Jj. 
kdlliiiK  stock  is,  VI,  4^6,  427. 
Shares  of  stock  arc,  VII,  J77. 
Trespass  upon,  VII,   11 14,  1115. 
What  suhjecl  to  execuiion.  V.  542. 
When    exempt    from    tax;i.tion.    VII,   912- 
915. 

PKKSONAL  RKPRF.SI£NTATIVES. 
Sec  lixiaxrciKs  anu  .\d.\hnistratoks. 

PERSONAL  SERVICE. 
Si)cciHc  performance  of  contract  for,  VII, 

PERSCJNS  INTERESTED. 
Who  are.  VIII.  3J2. 

PETITION. 

Ill    U't'lK-fUl. 

l'"or  mandanuis.  VI,  38J. 

Form  and  sutlicicncy  of,  generally,  VI, 

9S3-1001. 
For  removal  of  cause.  VII.  41-43. 
Ill    action    against    carrier    (jf    cattle,    I, 

805. 
In  action  against  carrier  of  passengers, 

II,  5-'4-53i- 

In  action  at  law  hy  abutter  for  injury 
sustained    by    railway    in    street.    VTI, 

645  • 
In    action    before   justice   (jf  peace,    VI, 

122, 

In  action  for  flowing  land,  V,  992. 
In  action  for  injury  to  child,  II,  t<09. 
In  action  for  injury  to  employe,  V,  261- 

In  action  for  overcharge  in  passenger 
fare.  VII.  1083. 

In  'icti(ni  for  taxes.  VII.  992. 

In  action  for  trespass  to  personal  prop- 
erty. VII,  1115. 

In  name  of  state  to  enforce  orders  of 
commissioners.  VI.  1151. 

In  proceedings  for  construction  of  grade 
crossing.  Ill,  454. 

In  proceedings  for  crossing  of  railways, 

III,  401,  402. 

In  quo  warranto,  stifticicncy  of.  VI,  1 132. 

In  stock-killing  cases.  I.  246-269. 

In    suit    to    enjoin    unlawful    tax.    VII, 

1009. 
Of  intervention  in  foreclosure.  VI.  486. 
Sul'ticiency  of,  for  injury  by  derailment, 

IV,  40. 

SutViciency  of.  in  action  for  causing 
de,-ith.  III,  790. 

Sulticiency    of,    on    application   for  re- 
ceiver, VI.  1 175. 
For  ruili-onti  ni«l. 

Bonds  not  to  issue  until  sufficiency  of 
is  determined.  VI,  570. 

Collateral  attack  or  reconsideration  of, 
VI.  570.  571- 

Conditions  annexed  to.  VI,  569. 

In  proceedings  to  compel  issue  of 
bonds,  VI.  664. 

In  suit  to  enforce  bonds.  VI,  706. 

Signatures  to,  VI,  565-568. 


PETITIC)N— nm//;im/. 

Submitting  written  proposals  of  com- 
pany with.  V  I.  640. 

Verification  of.  VI.  5f)8. 

When  must  show  that  rc(iuired  mimlur 
of  taxpayers  has  signed.  VI,  567. 
Ill  coiKli'iiiiialioii    |ii-itc<T4liiiK'*> 

Estimating  land  damages  from  lime  oi 
tiling.  IV.  5S3. 

For  condemnation,  allegation  of  inabil- 
ity to  agree  with  landowner  in,  I\'. 
501. 

For  expropriation  under  Canadian  stat- 
utes.  IV,  928. 

In  condemnation  i)roceedings,  I\',  512- 
5^6. 

In  tresjiass  by  limdowiier  for  wrongful 
interferi'nce  with  properly,   IV,  87,1 


To  condenui    land,   aiiKr.dmeiit 
291. 


iV. 


See  also  Comi'UAint;  Uicclaratio.n. 
PETITIONER. 

Sub>titiili(in  of  new.  IV.  494. 
PETROl.EU.M. 

See  On.. 
PHILADELPHIA.  PA. 

Decisions    particularly   applicable   to,    \'l. 
7')4. 

Joint  use  of  street  car  tracks  in,  VII.  434 
PI  1 1  LA  DELPHI  A  &  R.  R.  CO. 

(iciicral  licatincnl,  VI,  974. 

PHILADELI'IIIA,  G.  &  N.  R.  CO. 
(iciicral  trcahiicnt,  VI,  974. 

PHOTOCJRAPHS. 

.Admissibility   and   effect   of,    as   evidence, 

V.  511. 
Admissibility  of,  in  evidence.  III,  857:  V, 
407. 
PHYSICAL  CONDITION. 

Of  injured  person,   opinion   of  witness  as 
to,  \'III,  2.VJ. 
PHYSICAL  E.XA.M  I  NATION. 
(iciicral  trcaliiiciil.  VI.  975. 
.Admissibility  of  evidence  of  objection  to. 
V.  4i,V 
PHYSICIANS  AND  SURGEONS. 
As  experts.  VIII.  278-288. 
Competency  of  evidence  of  advice  of.  V. 

394- 
Comi)etency  of  evidence  of  failure  to  call 

V.  404. 
Declarations  of  i)ain  and   suffering   made 

to,  V,  494. 
Employment  of.  VI.  .19i-.1'/>- 
Evidence  of  statement  to,  as  to  cause  of 

injury.  V.  495. 
Implied  powers  of.  I.  44. 
Incompetency   of.   as  a  defense   to   action 

for  causing  death.   III.  811. 
Privileged     communicUions    with,    VIII, 

228-229. 
Right  of,  to  compensation.  VI.  ,^96.  ,397. 
Statements  of.  when  deemed   hearsay.  V, 

41'x).  462. 
PIERS. 

When  deemed  fixtures,  V.  969. 
PILE-DRIVER. 
When  foreman  is  not  fellow-servant  of,  V, 

751. 
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PILOT  OF  F.XGIXE. 

Contributory  negligence  in  riding  on,  V, 

Duty  to  emiiloyes  as  to  vafciy  di'.  \',  ()7. 
Liability  for   injury  to   person   riding  on, 
VII,  ii4(j. 

rif'KS. 

Injunction  against  laying  cif,  V,  1 146. 

I'IKACV. 
\\  ben  a  defense  to  carrier,  II,  jo. 

PIT-H.\NDS. 
VViien  foreman  is  not  leilow-servant  o",  V, 
7.S,V 
PL.ACi:. 

Ill    ttt'lKM-lll. 

Admissibility  of  evidiiice  as  to  condition 

of  track  at  other  places  than  that  of 

accident.   V.  4,^1. 
Contracts  to  locate  station  at  particular, 

VII. -'oi. 
Contr.'icts  tr)  locate  station  at  particular, 

validity  of,   III,  _'i.<-ji5. 
Discrimin.'ition    by    carrier    as    between 

places,   IV,  lo.v-n.v 
For  payment  of  coupons.  III.  ,^35. 
Of   construction    of   rn.'ids,    mc.i  urc   of 

damages  for  breach  of  contract  .'is  to, 

III,  70-'. 
Of  delivery  by  carrier  of  live  >tijck.   I, 

7.S«. 
Of  holding  coroner  ^  ini|ue'-l>.   III.  ,V'')- 
Of  injury,  evidence  ni,    's  contrulcd  i)y 

pleadings,   VI,   lojcv. 
Of    injury,    evidence    ui,    v.iri.iiice.    VI, 

lO.W. 
Of  is.suing  att;ichment.   I.  .SOJ. 
Of  meeting  of  directors,   IV.  ^Ci. 
Of  payment  of  cnui'.iii.  Ill,  ,(,^4. 
Of  payment,  stating  in  r.iilway-aiil  bond, 

V  1 ,  67-'. 
Of  presenting  claim  for  lci>s,  stipulati(jn 

as  til.  I.  (t_\i). 
Of  registration  of  morti^.iges,  VI,  435. 
Of  service  of  att.ichmem.  I.  504! 
Of  service  of  process,  \'I,  101J7. 
Of  trial,  what  |iroi)er  .and  how  changed, 

VIII.  ^-<). 
To  move  for  new  tri:il,  \'I,  875. 
To    what    places   ordinances    regulating 

speed  apply,  \  II,  (178. 
Where   cattle-guard    must   be   built,    II, 

.SO.?-.S'/>. 
Where  divi<lends  are  payable,    IV,    144. 
Where  fences  must  be  built,  V.  8io-8.'o. 
Where  sigtials  must  be  given  by  statute 

or  ordinance,  VII,  ^hSj. 
In  ciirriHK''  <>i'  |>aNN<>iiK<'fs  or  liauuntfo. 
Duty  to  discharge  passenger  at  proper, 

VII.  4«o. 
For  passenger  to   ride,   duty   of  carrier 

to  provide  safe.   II.  ,V.s- 
Getting  off  train  at  dangerotts,  cfmlrib- 

ut«)ry  negligence.  11.  4^10-467, 
Of  accident,  allegation  of,  in  complaint, 

IL  ."^^.V 
Of  delivery  of  baggage  by  comi)any,  I. 

.'?47- 
Of  egress   from  train,  duty  to   provide 
.safe.  II.  400-404. 


rL.\CI'-  —  (ontiiiuctt. 
Ill  carrii'i'  of  |uiNN<>iiv:(>r8  or  Imikkok*'  — 

ii'iiiiiiiit ,/. 

Of  elileriiig  cars    tiNin^  by  cnmp.my,  II, 

Killing   in   peril  ms,    when   contributory 
^  negligence,    II,  4(j5-5ij, 
Suing    where   cause   of   action    accrued. 
IV.  Jii, 

or  ItilsiiieHN. 

( )l  (Kfeiidant.  jurisdiction  as  dependent 
Ul)oll,  \l,  1 10. 

Or  residence  ;is  situs  of  property  for 
taxation,  VII.  8,^4,  8.S.i. 

Where  |)rocess  may  be  serxed,  \'l,  1088. 

Of  Consignee,  delivery  of  goods  at,  II, 
.SO,  05. 

Of  corporation,  when  deemed  its  resi- 
dence.  Ill,  46. 

Of  defiiiil.int.  when  proper  venue  for  ac- 
tion  for  c;insing  de;itll.    III.  781. 
<)J'  crosNiiiys. 

.Mlegaiioii-,  respecting,   III,  40J. 

At  which  tra\eler  should  stop,  look,  and 
listen.    Ml,   505.   5i)fi. 

Railways,  I'xing  in  aw.ird.  III.  .(08. 

Tr.ick,  negligence  of  tr;i\eler  as  to,  III, 

01' «'.)(•«•(  in;;    piis'^eiiK'i'i-  or   1  r<'x|»ns«*rr, 

L\eni]>l;uy  <lani,iges  for  ejection  in  daii- 

geri.iis,  W.  j.(4. 
F.\Iiiilsi(]ii    from    sleeping    car    ;it    im- 

I)roper.  \'II,    l.i,?. 
(Jf  ijection  of  trespasser  from  train,  IV, 

J07. 
()\  iximlsion  of  ]):isseiiger,   IV,  JOJ-JOS. 
What  i)roper,  \'i  1,   1151. 
or  injury  10  iiiiiiniils. 

Of  accident,  evidence  to  show.  I.  JQg. 
Of  entry  b\    .iniinal  on   track,  evidence 

to  show,  I,  jijX. 
Of  entry  by  .•iiiimal  on  tr.'ick.  [)resuinp- 

tion  as  to,  I,  30-'. 
f)f  entry  ti.ses  liability,   I,   ifa 
Of  entry  oti  track,  how  .alleged,   I,  .^fio. 

Of  entry  on  track,  when  (picstion  of  fact, 

I.  .?-'8. 
Of  killing  anim.il,  presumi)tion  as  to,  I, 

Of  killing  .animal,  when  i|tiestion  of  fact, 

I.  .U"'). 
Of  killing  stock,  allegations  as  to,  I,  .'Ci.'. 

2(\\. 
Of    killing    stock,    burden    of   prf)of    to 

sho\v.=?.  .11.-,. 
Where  fences  must  be  built.  I,   I4,1-i49- 
or  injury  lo  «'iii|»loy«'. 

Alleg.ition   of.   in   action   for  injury.   V, 

Assimiptioii  of  risk  while  riding  in  peril- 
ous. (|uestion  for  jury.  \'.  .V'S-.VU- 

Contributory  negligence  in  riding  in 
dangerous.  V.  .M4-217. 

Duty  to  provi<Ie  safe,  in  which  to  work, 

\'.  .V)-4.? 
Failure  of  vice-principnl  to  pro\ide  safe, 

liability  of  comi)any.  V.  678. 
Of  accidi'iit,  wlu-    need  not  be  alleged 

in  pleading,  V,  -'64. 
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PLACE  —  continued. 
Of  liOiiry  to  I'liiployo  —  continued. 

Of  employment,  assumption  yf  risk  as 

to.  V.  i.t-'. 
Of  injury,   statute   rc(|uiring   notice  of, 

V.  -Hx). 
Of  w(irk.  assumption  of  risk  from  un- 
safe, V,   i7<). 
Of  work,  duty  to  warn  infant  employe 

as  to,  V.  .J47. 
Of  work,  imtice  of  danger  and  peril  con- 

nicti'd  witli,  V,  154. 
Of  work,  promise  of  employer  to  repair 

dcfiits  in,  V,  160. 
To  work,  .illeging  negligence  in  failing 

to  provide  safe,  V,  jftj. 
To  Work,  evideni'e  of  failure  to  provide 

safe,  V,  -70. 
To  work,  lugligence  in  failing  to  pro- 
vide s.ifc.  V,  .?1,1. 
To  Work,  person  charged  with  duty  to 

pr>i\uk'  is  a  vice-principal,  V,  725. 
To  Work.  suHiciency  of  evidence  to  show 

uiisafcty  of.  V.  .'Sij. 
^\'alkinK    in    dangerous,    in    the    dark. 

when  contriluitory  negligence,  V,  194. 
or  HliipiiuMit  iiiiil  ilt'livrry. 

AKreement  to  deliver  goods  at  specified, 

II,   loS. 
Of  delivery  of  gno<ls  carried,  V,  5S0. 
Of  delivery,  what  proper  or  sulTlicient, 

M.    !!.?. 

Of  shipment,  limiting  carri  r's  liability 
to  \alue  at,  I,  6,^(). 

Of  shipment,  limiting  damages  to  mar- 
ket Mihie  at,  II.  176. 

Tf)  store   gc)ods  is   that  of  destination, 
II.  i4«. 
Ill  coiuhMiinnlioii  pi'tH'oodiiiKN. 

Of  (K  posit  of  land  damages,  notice  of, 
IV.  5SO. 

Of  giving  notice  of  condemnation  pro- 
ceedings, IV,  5oi<. 

Of  meeting  of  commissioners  to  assess 
damages.  IV.  .VW- 

Of  trial  by  jury  in  assessment  of  land 
damages.  IV.  61.=;. 

See  also  L.\\v  of  I'i.ai  k;  Locus  in  Quo. 

PLANK  ROADS. 
Sec  TuRNi'iKE.s;  Plankroads. 

PLANS. 

Filing  of,  generally.  VI.  ,357. 

Piling   of,    under    Canadian    statutes,    IV, 

929. 
Of  constructinn  as  evidence,  V,  51T. 
Of  elevated  railways,  adoption  of,  IV,  279. 
Proof  of  dedication  by,  VII,  544. 
Reference  to,  in  deeds.  IV.  11. 
Under     Ivnglish     Compulsory     Purchase 

Laws.  IV,  898-900. 
Use  of,  in  condemnation  proceedings,  IV, 

5^6-529- 

PLATFORM  CAR. 
Contributory  negligence  in  riding  on  side 
of,  V,  216. 

PLATFORMS. 
At  HtatioiiH. 

Absence  of  guards  at  edge  of,  IV.  359. 


PLATFORMS  —  continued. 
Al  NliilloiiN  — ,  i'h  till  III  il. 

Duty  to  provide  v.ife.   II,  400. 

Duty  to  stop  alongside  of,  II,  389.  394. 

Lrecliiig  too  high  or  too  low,  VII,  218. 
Lrection  of.  when  constitutes  a  taking  of 

property.  IV,  449. 
Injuries  caused  by  snow  and  ice  on,  IV, 

Injuries  caused  by  trucks  on,  VII,  211. 

Injuries  to  i)assenger  by  opening  be- 
tween car  and.  IV,  ,360. 

Joint  use  of,  by  two  or  more  companies, 
VII.  2.37. 

Liability  for  defects  in,  II,  416. 

Liability  fur  personal  injuries  at,  VII, 
ai5-Ji9. 

Lial>ility  to  passenger  for  defects  in, 
II.  .378. 

Maintaining,  too  far  fr'jm  track,  VII, 
4f>8. 

Near  track,  duty  of  company  to  fence, 
V,  60. 

Near  track,  effect  of  notice  or  knowl- 
edge of.  V,  1.^7. 

Negligence  as  to  safety  of.  VII,  234. 

Or<liiiances  as  to  safety  of,  VII,  f>75. 

Receiving  passengers  where  there  is  no, 
II.  401. 

Stumbling  over  freight  piled  on,  VII, 
212. 

WalUiiiK  i>n  unliglited.  VII.  229. 

Walking   uii,   when    covered    with    ice, 
VII.  -.'9. 
Of  ••Ill's. 

niLirding  iriin  elsewhere  than  at.  con- 
triliiiiiiiy  r. .iilig' r.ve.  11.4.io. 

Ci'ntri'.iMiir.v    nigligence   in   riding   on, 

II.  501  5(/(. 

Du'y  to  remove  ice  and  mow  froin,  II. 

3S4. 
i'.nirrirg    car    bv    front,  or  riding  on, 

VII.  4av 
Going   to.   for  purpose   of  leaving  car, 

VII.  4<w. 
Injtiry  to  passenger  riding  on,  I.  730. 
Injury    to   passenger    standing   on,    TV, 

Leaving  car  by  front.  VII,  496. 

Negligence  in  allowing  passengers  to 
ride  on.  VIl.  468. 

Of  crowded  car,  injury  to  passenger  on, 
IV.  ?,G.v 

Riding  on,  V\\,  497-499. 

Riding  on.  by  chikl.  whether  negligence 
(lueslion  of  fact.   II,  789. 

Riding  on  front,  VII,  494-496. 

Riding  of  street-car  company  to  make 
rule  prohibiting  riding  on.  VII,  45.';. 

Rules  forbidding  standing  on,  II,  3.56. 

Stnnding  on  very  edge  of,  VII.  499. 

Stepping  off.  by  passenger,  when  con- 
tributory negligence,   II.  490. 

PLATS. 

Admissibility   and   cfTect   of,   as   evidence, 

V,  ^aCy 
.^dmissibiIity  of.  in  evidence,  I.  287. 
Filing.  VI,  1121. 
Of   streets,  admissibility   of.   in  evidence. 

III.  857. 
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VII,  234. 
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I.  2^7. 

in  evidence, 


PLE.\DING. 
General  treatment,  VI,  981. 
///  /<i7t'  and  under  codes,  VI,  q8.i. 
In  equity,  VI,  1018. 

Issue;  its  scoi>e  and  liuio  joined.  VI,  1021. 
Evidence  under  (ileadin^s;   variance,   VI. 

1022. 
Amended  and  suffkmental  pleadings,  VI, 

104.V 
Remedies  for  errors  and  defects;  ivaiver, 
VI.  1054. 
Ill  K<'lli'i-iil. 

Account  ill  actions  before  justices,  VI, 

Ailniissions  in,  V.  4S7. 

Allegations  in.  when  create  estoppel  V, 

Alleging     or     nigaliving     contributory 

negligence.    111.-7.^-282. 
Ameiulment    of,    alter    statutory    perimi 

has  run.  elTeci  of.  VI.  ,?of>. 
Amendnu'iit  of.  as  ground  for  ct)niinu- 

ance.  VI II,   10. 
And  proof  of  incorporation.  III.  324. 
Avernieiils     as     to    coU'tribntory    negli- 
gence,  III.  .S.i'). 
C()mi)etency    of  evidence   as   to   matters 

not  alligetl,  \'.  41.?. 
Discretion  of  court  in  allowing  amend- 

nieiKs  of.  I.  3S1. 
How  acts  iillia  vires  should  be  jjleaded, 

VIII,  125. 
How    estt)pi)el    sliotdd    be    plea<Ied,  V, 

How   exemption    from    taxation    should 

be  pleaded.  VII,  fj(M). 
How  misnomer  should  l)e  plea<le<l.  VI, 

How  release  sIuiuIhI  be  pleadi'd,  VII.  >). 
In  an'otluT  action  as  eviiletire.  V.  Sir. 
Instructions  broader  than.  VI.  S.^i. 
Judgmeiiit  must  conform  to,  VI.  82. 
Objections  to.  how  to  be  taken.   I.  414. 
Presuminion  of  regularity  respecting.  I, 

385. 
Rules  of,  relative  to  damages.   IV.  719- 

723-  .      .         ,,- 

Statement  in  actions  before  justices,  VI, 

'-'-■ 

Suriicicncv  of  complaint   before  justice, 

I,  35X.  '3.S9-  ,       . 

What   errors   ami   irregularitu's  ro<pert- 

iiig.  will  be  disregarded  on  appeal.  I, 

.?';8. 
Ill  ncti/iiiH  lor  iii,|iiric>M  10  ciiipldyoH. 
Alleging  time  of  injury.  V,  2(14. 
Akernative  allcKalions.  V.  2(1^. 
By    negligence    of    fellow-servants,    V, 

77.^-77f>-  .   ,  .       ,,       ^ 

Evidence  admissible  under,  V,  770. 

Generally.  V.  261-274. 

Inconsistent  allegations.  V.  262. 

To  infant  employes,  V,  251. 

In  iiclioiiN  for  iii.iiii'icN  to  k(>o«Ih. 

Against  carriers,  11.  274-280. 

Against  final  carriers.  II.  251. 

By  and  against  express  companies,  V, 

599. 
For  damages  for  liiss  of  goods  carried, 

IT,  61. 
Neces.sary  averment  in,  TI,  61. 


PLKAmNG  — continued. 
Ill  iM-tloiiM  I'oi-  iii,iiiri<-N  lo  |taNM-iiK«'rM, 

Against  carriers  of  passcngi  rs.  II,  5J4- 
532. 

By  expulsion.  IV,  2i.?-2i7. 

By  loss  of  baggage.  I,  .sfKH-.sfiQ. 

By  unlawful  transjiortatioii  of  slaves,  I!, 
588. 
In  nt'lloiiK  I'or  ioi-Im,  u<Mii>riilly. 

Against  r.iilway  company  for  injuries  in 
streets  or  hinhway^.  \'II.  (*)<).  "<'"• 

By    luisband    for    per>oiial    injuries    to 
wife.  V.  1070. 

By  wife  for  injuries  to  her  sei)arate  cs- 
'tate.  V.  io7,t. 

Evidence  admissible  under,  damages  by 
lire.  V.  000,  (joi. 

For  causing  death,  !II.  700-808. 

For  conversion.  VIII.  112. 

I'or  d.'images  for  nuisances.  VI,  899. 

For  discriminalioii.  IV.  ii.t. 

For  diversion  of  w.iter.  VIII.   176- 

For  f.iilure  to  build  and  maintain  fence*. 
V,  8,?1. 

For    failiiri'    to   build    or    repair   cattle- 
guards.  11.  599 

For  false  imprisonment,  V,  611. 

For  Hooding  land.  \'.  <)<)<>-<W3 

For  injuries  ;it  crossings.    III.  ^^1.58-641. 

For  injuries  at  station.  Vll,  J3-- 

For  injiirie*  by  collision.  III.  13. 

For  injuries  by  lire,  V,  899-<X)7- 

For   injuric"    bv   obstructions    .mcl    en- 
croachments in  streets  and  highways, 

VII.  71.V 
For  injuries  to  children,  II.  809.  Xhv 
For  injuries  to  crops,  etc..  from  failure 

to  fence.  V,  8.^4. 
For    injuries    to    passengers    by    derail- 

menl.  IV,  40. 
For    interference    with    easements,    IV, 

if)i. 
For  interference  with  private  ways,  VI, 

io8i. 
For  libel  or  sla-'der.  VI.  -'.i<j. 
For  negliuence,  VI,  818-821. 
For  malicious  iirosecutioii.  VI.  .^i. 
For  refusal  to  transfer  stock,   \'ll.  296. 
For  trespass.  VII.  1108.  1113.  111'.. 
Founded   upon   misuse  of  .signals.    III. 

Over  by  city  or  town   agi.iiist   railway 

company.  VII.  7'^'5- 
To  enforce  penalty.  VI.  (/)8. 
To   recover  penalty   for  discriniination. 

IV.   125-127. 
Under  Civil  Rights  Act.  Ill,  29. 
Setting   out   law    of   foreign    state.    Ill, 

7S.V 
III  aclioiiH  (III  colli  riii't,  Kf^nernlly.       1 

By  assignees.  I.  481. 
By  creditors,  III.  .^53- 
For  cominnsation  by  physician.  VI.  397. 
For  specific  performance.  VII,  155. 
For  taNis.  Vn.  <ti)2,  W.V 
Of  assumpsit.  I.  .187. 
On  contracts.  III.  2.?i.  2^2. 
On  coupons.  III.  .M" 
On  guaranty  of  bond.  V.   1057. 
To  enforce  subscriptions  to  stock,  VII, 
759--f'4- 
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r\  .VWiWG  —  coiiliiiiicd. 
Ill  iiclioiiH  on  <'i>fiii-iM-l,  tfoiipriilly  —  n'li. 

Ti)  iMiivtr  l)iii'k  iiiiiiii'V  paid  fur  taxes, 
VII,  ii'Oi. 

To  rt'Ciivrr  liack  nviTiliarm's,  II,  631. 

Tn  rt'i-dvtT  i-liatiji>.  II.  f'A^. 

Ta  rt'CdviT  w.iLTi's.  \'.  <). 

rpim  c(  I  villains,   ill,  mH. 

Upiiii  liasi's,  VI.  .'40. 
Ill  ci.il  iiclluiiH,  it<-iii'riill.v. 

Against  elevated  railway  eompatiy,  IV, 

,11-'.  .?'.?• 
AnaiiKt    consolidated    comiianies.    Ill, 

.\Kaiiist   lessor  companies.   \'I,  J-'.V 

A^';iins|  receivers,  \'l.   IJ15. 

By  and  against  foreign  corporations,  V, 

lO.'l. 

Ry  stockliolders,  \'ll,  .U5-,mS. 

In  ejectment,   l\'.  J5.'-j-4. 

In    foreclosure   i.f  niediatiics'   lien,   VT, 

In  foreclosure  of  railway  iiiortKaRes,  VI, 

4S4-4S7. 
In  joint,  by  liiishand  and  wife,  V,   1070. 
In  justice's  court,  \'l,   i.'.'. 
In  replevin,  \'l  I,  d?. 
To  c.'iiui'l  railwav-.'iiil  IioikN,  \'I.  713. 
To  enf'.rce  laborer's  lien,   \'I,  ,\rKt. 
To  enforce  railway-aid  Ixiiids,   \'I,  706, 

707. 
To    enforce    stockholder's    liability    to 

creditors,  \'ll.  .u'4. 
To  enjoin  nniawfnl  tax,  Vll,   1000. 
To  foreclose  deeds  nf  trust,   IV,  ,11. 
To  restrain   issue  of  r;iilwav-aid   bonds, 

VI.  f.70. 
On  application  f, ir  iiiaiKlannis,  VI,  .iS.v 
III  <-i>ii<lciiiiialioii  |ii-oi'<'<'<liiiK'N, 

Disren.'i'vlii'u    irri'Ljnlariiies    in,    on    an- 

p.al,  IV.  7S7. 
Kstoppel    to     prove    diniaiies    different 

from  CISC  in.iilc  b\.   W.  frfi.v 
For  damanes  for  wroiiKfiil  interference 

with  property.   1\',  S.V). 
Generally.  I\'.  51.'.  S-y 
In   trespass  by  landowner   for  wrongful 

interference   with    proi)erty,    IV,   872- 

874. 
Objections  to,  how  to  be  taken,  IV,  790. 
To    condemn     rifj-lu     of    way    througli 

street,  VII,  58f). 
What   riMpiired  .>n   assessment   of  dam- 

a^es  by  jury,   IV,  616. 
In  NiiK-k-killiiiK  4'iiM'R. 

l'".vi(K'nce   admissible   under,    T,    272-274. 
Kvidence   under,    in    jusitice's   court,   I, 

366. 
Generally,  I,  24'),  276. 
See  .also  Coi'nts. 

PLEA. 

Amendment  of.  III,  808. 

Form    anil   sufficiency    of,    generally,   VI, 

lOOI-IOIO. 

In  abatement.   III,  455. 

In  action  aRninst  carrier  of  cattle,  I,  805. 

In  action  for  causiuK  death.  III,  807. 

In  action  for  loss  of  haggaKc.  I,  568. 

In  action  for  taxes,  VII,  qo.v 

In  action  of  trespass,  VII,  1112. 

In  action  on  bill  or  note,  I,  598, 


I*LF..\  —  colli  iiiiicd. 

In  action  on  contract.  III,  232. 

In  action  on  stock  subscription,  VII,  762- 

7'>4 

In  condeiiination  proceeding,  necessity 
an<l  siifticiency  of,   I\',  5.1.V  5.^4, 

111  ejectment,  IV,  j.s.v 

In  ejectiiieiK  by  landowner,  IV,  851, 

In  etpiity,  VI.  lOJO. 

In  suit  anaiiist  carrier  of  gootls,  II,  278, 

In  suit  by  stockholders,  VII,  .147. 

In  suit  for  injuries  to  employes,  V,  274. 

In  trespass  by  landowner  for  wronvful  in- 
terference with  property,   IV,  873. 

Of  Confession  an<l  Jivoidaiu-e  ;dh>{in>;  con- 
tributory ni'ulineiice,   III,  282. 

Of  "  not  nuilly  i)y  statute,"  i>rovinK  con- 
tributory neulinence  under.   III,  282. 

StrikiuK  out,  011  ajipeal  from  justice's 
court,  VI,  124 

To   action   aK.'iinsi    carrier   of   passengers, 

11.   F:U. 

To  suit  on  cons'triu'tion  contract.  Ill,  172. 

pi.EAsruK  GRorxns. 

.At    seaside   res'.rt.   condemnation   of,    IV, 

416. 
See  also  Commons:  Tauks. 

ri.KDGi:;   COl.I.ATKRAI,   SF.CURITV. 

dciicrnl  trciitnii'iit.  \'\.   1061. 
i>l<>(lt;o. 

Of  ;isscts,  )>ower  of  receivers  to  make, 

VI,  11.%. 
Of    corporate     property,     authority     of 

president  to  m.iki',  \'I.  lof)8. 
Of  corporate  pro|)ertv  by  directors,  IV, 

f'5- 

r.iwer  of  curpon-itions  to.  III,  322. 

Hiu'lils    of   pledKee    of  corporate   bonds, 
I.  (rC>7. 

Transfer  of  stock  by  way  of,  VII,  289- 
201. 
Colliil<>i-nl  NiTiirily. 

Holder  of  stock  as,  liability  of,  to  cred- 
itor, VII,  ,v-'-?24. 

Risjlits  of  holders  of  bonds  as,   I,  667; 
VI,  509. 

Transfer  of  bill  of  lading  as,  I,  647-650. 

Waiver  of  lien  by  tjiking,  VI,  288. 

PLUMIiKR. 
When  master  mechanic  is  not  fellow-serv- 
ant of,  V,  763. 

POLES. 

Right  to  erect,  in  streets,  IV,  261-264. 
Situs  of,  {■<)T  taxation,  VII,  885. 

POLICE  OFFICERS. 

Liability  f)f  company  for  false  imprison- 
ment by,  V.  609. 

POLICE  POWER. 

Corporate    franchises   are   subject   to,   V, 

1026. 
Enactment  of  fence  laws  valid  exercise  of. 

V.  793. 

Is  paramount  to  contracts  in  charters,  II, 

682. 
01)iect  and  purpose  of,  VITT,  .322. 
Of  carriers  of  passengers,  II,  4,^4. 
What  statutes  are  valid  exercises  of,  VII, 

248-250. 
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FOLIC!-.  RKGUL.MION. 
I.ieen^e  tax  justified  as.  VII,  447. 
Statutes  relating  tu  sigtials  at  crossings, 

III.  4KS- 

POLICII.S. 
Uf  insurance,  construction  of,  I,  13. 

POLL-HOOKS. 

.As  evidence,  \'l,  yji. 

POOLING  CONTRACTS. 
V.iiiilily  of,  III,  Ji5-2iy. 
Validity  of.   under   Interstate   Commerce 
Law,  VI,  41/ 

POOR  R.\Ti:s. 

Lnforcement  of,  hy  distress,  IV,  141. 
Liability   for,   in    luiKland,   and    Itow   en- 
forced  VII,  'Oto-1018. 

PORT  MR. 

Conductor  as  vice-principal  of,  V,  737. 

Uebvery  of  bannaKe  to,  I,  54.V 

When  fellow-servant  of  carpenter,  V,  76J. 

POSITIVK     AND      NHGATIVIC      KVI- 

DIINCI':. 
Competency  of  negative,  \',  407. 
In  actions  for  injuries  at  crossings.   III, 
/.47.. 
N<'Kiilive,  in  stock-killing  cases,  I,  j8i. 
(Juistions  to  wi(ne>s  calling  for  negative, 

VIII,  .-16. 
Re<|nest  to  charge  as  to  relative  weight  of, 

\  III,. So. 
Weight  and  sulViciency  of  positive,  V,  S3J- 

S.\7- 

POSSK.SSION. 

|{y  company,  when  consent  or  deed  from 
landowner  will  be  pnsnmed,   I\',  470.  _ 
Uy  mortgage  trustees.  VI,  4^)-',  463. 
My  oHiciTs  must  be  actu.il.   I,  505. 
Demand  for,  prior  to  bringing  ejectment. 

IV,  J5A  S51. 

EtTect  of  judgment  to  warrant  company  in 

taking,  IV,  758. 
Necessary  in  jiIaintifT  to  maintain  trespass, 

IV.  «7i. 

Necessity  of,  to  validity  of  lien,  VI,  277. 

Necessity  that  defendant  be  in,  to  main- 
tain ejectment,  IV,  249. 

Of  deed  as  notice,  IV,  6. 

Of  part  of  tract,  claiming  whole,  I,  36. 

Of  plaintilT,  necessity  of.  to  maintain  eject- 
ment, IV,  249. 

Of  property  condemned,  company's  right 
of  exchisive,  IV,  416. 

Of  receiver,  VI,  1178-1183. 

Of  receiver  in  foreclosure,  VI,  493. 

Ordir  for  immediate,  under  Canadian  Ex- 
propriation Acts.  IV,  930. 

Persons  in,  when  entitled  to  land  damages, 
IV,  .^62. 

Right  of.  in  defendant  as  defense  in  eject- 
ment, IV,  251. 

Right  of  party  in,  to  pppeal  in  condemna- 
tion proceedings.  IV.  774. 

Right  of  person  in.  ,0  sue  for  damages  by 
fire.  V,  894.  »yi. 

Right  of  trustees  to  take,  on  default  by 
mortgagor.  VI.  461,  462. 

Surrender  of,  as  element  of  land  damases, 
IV,  688. 


1078. 
1007. 

,  100. 
HI, 


POSSF.SSION  -  continued. 
L'niler  license  from  owner  as  defense  in 

ejectment,   1\',  849. 
What   i>  ;id\erse,    I,  33-35. 
What  necessary  in  order  to  maintain  trcs- 

pa>s,  \'l  1,  1 110. 
What    necessary    in    plainiitT    to    support 

trover,  \'l  1 1.  109 
See  also  .XinivKsK  I'ossicssio.sv 
POSSKS.SOUV  WARU.XNT. 

Form  and  sut'ticiency,  generally,  VT,  1083. 
POSTAL  CI.I'.RK.S. 
Carriage  of,  II,  ;^jC\ 

POSTIIUMOrS  CHILD. 

Right  of,  for  d.im.i'ces  for  causing  death  of 
parent.  III,  760. 

When  entitled  to  land  damages,  IV,  572. 
POSTING. 

Of  r.ites,  under  New  Hampshire  statutes, 
II.  643. 

f)f  rules  of  carrier,  II,  331. 

Of  scbedide  of  p;issinger  rates,  VII. 

Time  of  arrival  of  trains,  VII.   Kx/), 

POST-OFITCK. 
Giving  notice  of  arrival  through.   II 
Prosecutions    for    obstructing    mail. 

3S.V 

Right  of  express  comp.anies  to  carry  mail- 
able matter.  \',  561. 

See  .-dsii  Caukiac.i-:  oi'  Mails. 

POSTPONl'MLNT. 

See   CoNTINVANl  F.. 

POSTS.  STATIONS.  OR  DEPOTS. 
When  phrase  means  military  postr  and  not 
railw.'iy    stations,    tinder    transportation 
contniVt.  VIII,  322. 
POWDI'R  MAGAZINE. 

In  citv  limits,  explosion  of.  V,  558. 

POWF.R. 

Construction    of    words 
other  than  locomotive. 

Of  agents,  I,  42. 

Of  arbitrators,  I,  4.<;fi. 

Of  citv  to  authorize  and  regulate  street 
railways,  \MI,  3.'?^-36o. 

Of  company  to  issue  stock,  VII,  279. 

Of  company  to  locate  stations  and  depots, 
VII,  I94-I07- 

To  authorize  taxation,  generally.  VII,  82<>- 
836. 

To  grant  exclusive  privileges  to  street  rail- 
ways, VII.  .169-374. 

To  purchase  railr<iads,  VII.  109. 

To  sell  railroads,  when  exists,  VII,   105, 
106. 
POWER-HOUSE. 

Of  cable  railway,  location  of,  I,  728. 

POWER  OF  .ATTORNEY. 
To  tran.sfer  stock,  construction   of,   VII, 
285. 
PRAIRIE  LANDS. 
Uninclosed,  duty  of  company  to  fence,  I, 
146. 

PRAYER. 
In  K<^npral. 

For  damages  in  justice's  court.  I.  364- 
For  relief  in  bill  to  foreclose,  VI,  484. 
For  relief  in  equity,  VI,  1020. 


'  l)v   anv   power 
VIII,  306. 
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PRAYER  — foM/i«Mfrf. 
Ill  K«*iH!ral  —  iontiiiui-ii. 

For  relief,  in  plaintiff's  pleadings,  VI, 

lOOI. 

For  inHtriiriioiiM. 

Appealing  from  denial  of,  I,  381. 

As  to  contributory  negligence.  Til,  308- 

310. 
For  causinR  death,  lU,  91,3-918. 
For  injuries  to  trespassers,  VII.  1165. 
Generally,  I.  815:  II,  S58-56J;  VI,  833; 

VI 11.  7.1-84- 

In  stock-killing  cases,  I,  iir^-^j^^. 
Necessity  of.  I.  417. 

Necessity  of,  in  condemnation  proceed- 
ings. iV,  791. 
On    assessment   of   land   damages,    IV, 

636-6.38. 

Refusal  of,  when  ground  for  new  trial, 
VI,  840. 

VVhat  instructions  must  be  given  with- 
out. II.  817. 

See  also  Instri'i  tioxs;  Rk(jiest.<!. 

PRF.CAUTIONS. 

After  accident,  evidence  of.  V.  278. 
Fvidence  of  increased,  after  accident,  V, 

42S-4-'8. 
Increased,  alter  fire,  admissibility  of  evi- 
dence of.  V,  911. 

PRIXFDEXCi:. 
Between  courts  of  concurrent  jurisdiction, 
VI.  lis. 

PR  EC  KPT. 

Enforcement  of  award  or  judgment  by, 
IV.  76J. 

PRECINCT. 
When  does  not  include  municipal  corpor- 
ations, VIII,  3J2. 

PRE-EMPTION. 
l!y   oiiginal    owner   of   superfluous   lands 

und.r  English  statutes.  IV.  890. 
Holder  of,  when  entitled  to  land  damages, 

IV.  57.r 
Right,  how  acquired,  effect,  etc.,  VI,  1112- 

II  1.1. 

PRE-EMPTIONERS. 

Of  public  lands,  rights  of,  VI     160,   166. 

170. 
Rights  of.  under  Canadian  laws,  V  I,  194. 

pri:ference. 

In  assignment  for  err   itors.   I.  483. 
Of  causes  on  trial  calendar.  VIII.  15. 
To  perishable  freights  to  be  given  by  car- 
rier. II.  -'9. 
Undue,  under  Interstate  Commerce  Law, 

VI.  31-3.3. 

PREFERRED  DIVIDENDS. 
X.iture  and  right  to.  IV,  145. 

PREFERRED  STOCK. 
In   English  law.  VH,  277. 
Issuing  to  contractors.  VII.  280. 
Priority  of  holders  of.  VI.  511. 
Rights  of  h<  Ulers  of.  VH.  .77. 
Right  to  vo'.'  on.  VII.  310. 
VVhat  is.  V.I  I,  32J. 

See    also    Stock:    Stockholders;    Sub- 
scriptions TO  Stock. 


PREJUDICE. 

As  ground  for  change  of  venue,  VIII,  7. 

Of  jury,   when  must  appear  to  set  aside 
verdi.  t,  \'I,  852. 

See  also  Local  Prejudice. 
PRELIMINARY  PAYMENT. 

Failure  to  make,  as  a  defense  to  action  on 
subscription,  VII,  778-782. 
PRELIMINARY  PROOF. 

Of  loss  by  fire,  V,  846. 

PRELIMINARY  SUBSCRIPTION. 
Insufticiency  of,  as  defense  to  action  on 

subscription.  VII,  789, 
See  also  Sto(  kiiolders. 

PREMISES. 

Conveyed,    description    of,    in    deed.    IV, 

Duty  to  keep,  in  safe  condition,  as  to  li- 
censees, VI,  J70. 

Duty  to  keep,  in  safe  condition,  as  to  tres- 
passers. Nil.   1 147.   1 148.  ■ 

Knowledge  of  delects  of.  V.  270. 

Liability    of   company   to    trespassers   on, 
VII.  iijr>-ii48. 

Measure  of  damages  for  obstruction  of  ac- 
cess to.  IV.  918. 

Negligence  as  to   saii  ty  of,   VII,   J34. 
PRE.MIUM. 

On  gold  as  damages  in  case  of  loss.  II, 
288, 

On  insurance  policy,  payment  of,  I,  14. 

PREPAYMENT. 
Of  damages,  waiver  by  landowner  of.  IV. 
849. 

preponi)i:r.\nce. 

Of  evidence  as  to  contributorv  negligence 

or  its  absence.  111.  298. 
Of  evidence   iu   acliuiis   for   damages   liy 


fire; 


929. 


Of  evidence  iu  actions  for  injuries  t'l  ein- 

|)!uyes.  \".  296. 
Of  evidence  in  actions  for  negligence,  VI, 

Of  proof,  generally.  V,  524.  528. 
PRESCRIPTION.' 

.\c(|uirement  of  easements  by.   IV,   Khj. 
Ac<|uiring  right  to  turn  surface  water  on 

land  by.  V,  979. 
Continuance   of   nuismce   gives   no    rinlit 

by.  VI.  893. 
Creation  of  private  w  lys  by,  VI.  1077. 
Obtaining   right   to   by  out   street  across 

railway  by.  Ill,  4.38. 
Right  to  i.isenient  not  gained  by.  IV.  295. 

PRESENTATION. 

Of  petition  in  condemnation  proceedings, 
IV,  513. 
PRESENTMENT. 

Of  commercial  paper.  I.  .S9.'i. 

Of  coupons  for  payment.  III.  ,335- 
PRESIDENT. 

General  IraUment.  VI.  1066. 

Authority   of.   to    employ   physician,    VI, 

.394. 
Service  of  process  on.  VI.  1089. 

PRESS  OF  BUSINESS. 
Delay  caused  by,  II,  ,36. 
Delays  caused  bv  unusual,  II,  68. 
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PRESUMPTIONS. 
Ill  ifriK'rnl. 

Against  shipper's  assent  to  limitation  of 

liability,  VI,  ;i;o. 
As  to  competency  of  fcUow-scrvants,  V, 

697. 
As  to  condition  of  car  as  regards  saiety, 

VII,  46 J. 
As  to  negligence,  VI,  823-8J6. 
Generally,  V',  440-447. 
In  actions  for  injuries  by  collisions.  III, 

16. 
In  favor  of  general  verdict.  VIII,  91. 
In  favor  of  validity  <jf  amendment,  VI, 

Of  acceptance  of  cliartcr.  II.  675. 

Of  attorney's  authority,  I.  515. 

Of  citizenship  of  corporation.   Ill,  2. 

Of  dedication  from  public  user,  acquies- 
cence, etc.,  \'II.  545. 

Of  e.xistence  of  relation  of  landlord  and 
tenant,  VI,   105. 

Of  negligence  from  time  oi  existence  of 
defect  in  fence.  V.  S-'8. 

Oi'  payment  from  lai>se  of  time.  VI.</)5. 

Of  prejudice  from  erroneous  instruc- 
tions   [.  }</). 

Of  presence  or  absence  of  contributory 
negligence.  III.  _'oS. 

Of  regularity  in  court  below.  I.  .^S4-.^8(). 

Of  shipper's  assent  to  bill  of  lading.  I, 
hi  I. 

That  agent's  act  has  been  ratified.  I,  82- 
84. 

That  holder  of  bonds  is  bona  fide  \n\r- 
chasir.  VI.  fxjS-Joo. 

When  conveyance  will  be  presumed.  I, 

.18. 
When  grant  will  be  pr<.';;ii  u  d.  VI.  140. 

I  As   to   ({••OtiH   Hllip|M*«l. 

.•\gainst  carrier  for  loss  of  baggage.  I, 

Against  carrier  in  cases  of  loss  or  ni- 

jury.  V.  575- 
As  to  condition   of  goods   carried,    II, 

26s. 
As  to  condition  of  goods  in   hands  of 

final  carrier,  II,  J47. 
As  to  condition   of  goods  in  hands  of 

intermediate  carrier,   II,   -'40. 
In   actions   against    carriers   of   passen- 
gers,  II,  54.?-.S5o. 
In  actions  by  and  against  express  com- 
panies. V.  601. 
In  actions  for  damages  by  fire,  V,  9J0- 

9.?8. 
In  actions  for  fires,  V,  934-936. 
In  actions  for  injuries  to  employes,  V, 

208-.100. 
In  actions  for  injuries  to  passengers  by 

derailment,  IV,  41. 
Of    loss    of    goods    while    In    carrier's 

hands.  II,  57. 
Of  negligence   from   failure  to  account 

for  goods,  ; :,  177. 
Of  negligence   not   raised   by   proof  of 

loss  where  liability  is  limited.  11,  176. 
Of  negligence   of   initial    carrier   wliere 

goods  reach  destination  damaged,  II, 

aia. 


PRIiSUMPTIOXS  —  f,;i//)ii(.- '. 

As  to  K'XNIn   Nili|)|M>ll  —  ,,>'l//lli.i,/. 

Of  negligence,   when   failure  of  carrier 

to  acc.iiinl  for  loss  raises  a,  II,  So-8j. 
Of  negligeiue.  when  raised  by  proof  of 

lo.-s.  II,  7,S.  80. 
Of  negligence,  when  raised  by  proof  of 

loss  liy  fire,  II,  72. 
That  goods  are  delivered  hy  carrier  in 

gooil  coiulition,  II.    1 14. 
That  injury  was  within  risks  assumed, 

burden  of  proof  to  rebut,  V,  284. 
As  Ilk  livo  Niock. 

.\s  to  place   where   animal   entered  on 

trac\-.   F,   \C)2. 
As  to  plice  where  animal  was  killed,  I. 

-■05, 
In  stock-killing  cases,  I,  301-31 1. 
Of  negligence,  I,   138. 
Of  negligence  from  failure  to  give  sig- 
nal. I.  i(j8. 
Of  negligence  in  action  against  carrier 

of  cattle,  1.  8i!. 
Of  muligeiu-e,   when   overcome,   I,  3JI. 
Of  I'otici'  from  lapse  of  time,  I,  171. 
As  10  iMTHoniil  ii|,juri(>N. 

As   to   due   care   of   person    injured   at 

ero>>ing.  I,  644. 
Facts  presumed  need  not  be  alleged  in 

plea<Iing,  V,  J64. 
In  acti(jns  for  causing  death,  III,  850, 

851. 
In    actions   for   injuries   to   trespassers, 

yil.  1163. 
Of  Competency  of  servants.  V.  "84. 
Of  knowledge  on  part  of  passenger  of 

rules  of  carrier,  II,  331. 
Of  negligence,  burden  of  proof  to  rebi't, 

n.  5.S1. 
Of  negligence  from  accident  at  crossing, 

III,  r.44. 
Of  negligence  from  speed  at  crossings, 

III.  .s.ifi. 

Of  negligence  in  case  of  injury  to  pas- 
senger,  I,  7JQ. 

Of  negligence  in  cases  of  collision  be- 
tween street  cars.  III.  Ji. 

Of  negligence  in  causing  death,  III, 
851. 

Of  negligence  of  person  injured  by 
street  car,  VII,  531. 

Of  negligence.   rel)Utting,    II.   549. 

Ri>;lit  of  trainmen  to  presume  that  pcr- 
Min  will  get  off  track.  III.  547. 

Tl  at  company  discharged  its  duty,  bur- 
len  of  proof  to  rebut,  V,  284, 

That  company  has  knowledge  of  defec- 
tive ai)pliance,  V,  loj, 

That  company  used  duo  care  in  selection 
of  servant,  V,  784. 

That  person  killed  at  crossing  stopped, 
looked,  and  listened,  III,  561. 

That  person  on  train  is  passenger,   II. 

314- 
That   train    will    be   properly   managed. 
III.  583. 
In  <-onil<>iiinntion  procD'tlhiKN. 

In  favor  of  award  of  (iainn.'jres.  ]\\  717. 
Of    consent    or    deed    I;    mi    landowner 

from  long  possession  by  company.  IV. 

470. 
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PRESUMPTIONS  — fo»(/i»;Mfrf. 
Ill  cMtidciiiiialiiMi  |>f(M-fi-(liii|{H  —  am. 

Of  payincnt  of  land  damages  from  lapse 

ui  time,  I\  .  54j;. 
Of  rfgularity  on  appeal.  1\',  "8j. 

PRF.SL•^rPTIVF.  EVIDENCE. 

Collisicin  as  priiim  facie  rvidencc  of  con- 
tributory iH'gliKence.  III.  560. 
In  actions   for  damages  by   fire,   V,  930- 

In  actions  for  injuries  by  negligence  of 
fellow-servants.  V,  770. 

C  >f  capacity  of  foreign  corporation  to  con- 
tract.  11',  j86. 
PRlCi:. 

Decline    in.    as    an    element    of   damages, 

I,  SiR 

Of  C.  O.  n.  goods,  duty  of  carrier  to  col- 
lect. II,  115. 

Of  goods  sold,  seller's  action  for.  VII, 
lo.v 

of  riilliiig  stock,  lien  for.  VI,  277. 

See  also    .\1.\KKKT    PkK  K. 

IMMCIM.ISTS. 

\\  hen  may  be  carried  as  liaggnge.  I.  539. 
PRIMA   ivUIi:  I'VIDENCK. 

Admissibility  and  elTect  generally.  I.  301- 
3". 

In  actions  against  carriers  of  passengers. 

II.  .=54.?-5.';o. 
PRINCIP.M.. 

Cause,  challenge  t'/  jurors  for,  VIII.   12, 

D'.'btor.  notice  to,  of  attadiment,  I.  503. 
Debtor,  who  may  be  sued  as.  I.  4<)o.  41)1. 
OlVu-e  of  corporation  as  tixing  residence. 

111.4. 
Place  of  business,  as  fixing  residence.  III. 

4 
PRINCIPAI.  AM)  AGENT. 
Agent  must  contract  in  name  of  principal, 

I.  47. 

Knowledge  of  agent,  when  imputed  to 
princip.il.    I.  53.  54. 

Liability  oi  agent  to  princip.'.l.  I.  4R-50. 

Liability  of  principal  for  acts  of  agent  gen- 
erally. L  51-54- 

Liability  of  principal  for  torts  of  agents, 
I.  (II  Ko. 

Notice  to  agent,  when  notice  to  principal, 

I.  5-'.  53 

When  principal  bound  by  agent's  con- 
tracts, I.  54-61. 

S> .'  also  r.Mi'i.uYEs;  Servants. 
PRIORITY. 

.\mong  coupon^  on  distribution  in  fore- 
closure.  \'l.  510. 

Among  holders  of  land  warrants.  VI.  1118. 

Among  mortgages,  VI,   1105 

.Ascertaining,  i)y  reference,  in  foreclosure. 
VI,  48('>. 

Between  Conflicting  attachments.  I.  481). 

Hetweeii  deeds  of  trust  and  otlier  liens. 
IV.  .'8, 

Be;ween  executions  and  otlier  cluin'S  and 
liens,  V,  546. 

Between  junior  and  senior  .surveys,  VI, 
1117. 

Between  land  grants.  VI.  135. 


PRIORITY  — fo«/i»iHf</. 
Between  land  patents.  VI,  1119. 
Between  mortgages  and  other  liens,  VI, 

443-459. 
Between  mortgages  of  rolling  stock.  \T. 

4.'S. 
Between  rival  locations  of  route,  VI.  36-'- 

3'M- 
Between  ta.x  lien  and  other  incumbrances, 

VII,  (;8<). 
Of  claims.  VI.   1194-1^00 
Of  claims  for  wages,  \',  8. 
Of  coupons,  III,  336. 
Of  debts  due  to  government  railroads.  \', 

1 050. 
Of  debts  in  cases  of  receivership.  \'I.  41J;. 
Of   grants   of   right    of   way   over    pub    • 

lands  over  other  conveyanves  and  titles, 

\'l.   ii_'o. 
Of  judgments.  \'I.   loi. 
Of  iaixirers'  claims  in  insolvency.  V.  1170. 
Of  mortg.iges   over  c(|iiities  snbsiiii".  :i\!v 

arising.   Vl.   453-. 150. 
Of   p.issiige   at   crossing   of   railwu;,  \    i'    . 

415 
Of  receivers'  certituates.  how  i|tie>tioiu'(l. 

\'I.    I -'04 
Of  rec.ivers'  certificates  over  other  liens. 

VI.   IJOJ. 
Of  third  parties'  claims  in  attachment.  I, 

5 1  o. 

PRIV.XCV. 
Me.isnre  of  damages  for  interference'  with. 

IV,  oiS. 
Of  dwellings,  iiie.'istire  of  damages  for  iii- 

va>ion  of.   IV,  3.7. 

PRIVATE  ACTS. 

.Admissibility   and   efTect   of,  as   evidence, 

W  51'. 
Constriction  of,  \'II,  jfi6.  ^ 

Judicial  notice  of.  V.  439. 

PRIVATE  CARUIl'.RS. 

Distinguished  from  carriers  of  passengers. 

II.  .vx). 
When  companies  become.  VI.  341. 
Who  are.   1 1.   14. 

PKIV.\1E  CARS. 
lit-iirriil  ln\itiiii'iit.  VI.  1075. 

PRIVATE  CORPORATIONS. 

Distinguislied   from  public.   Ill,  317. 

PRIV.\TE  CROSSINGS. 
Cost  of,  as  element  of  land  damages,  IV, 

(m. 

Duly  to  fence  track  at.  V.  813. 
Duty  to  give  signals  at.  III.  50J-504. 
I)iit>  to  look  and  listen  at.  III.  5i». 
Injuries  to  children  at.  II.  743. 
Injuries  to  persons  rnd  teams  at,  lil,  afij. 
Power  of  commissioners  to  iirovidc  for. 

\1.   1146 
Right    of    landowner    to    construction    of, 

I\'.  441. 

PRIVATE  INDIVIDUALS. 

Power  of.  to  condemn  lantis,  IV,  409. 

PRIVATE  PROPERTY. 

Power  to  take.  VII,  374.  410. 
Sec  also  CoNST'TUTio.NAi.  Law;  Emixf.nt 
Domain. 
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W;   EMtNENT 


PRTVATF.  RAILROADS. 
General  treatment.  \'I,  1075. 
Rranch  lines,  I,  684. 

PRIN'ATI-:  USK. 

Of  siile  tracks,  VII,  126. 

IVoperty  cannot  l).e  taken  for,  IV,  453-457. 

What  is.  I\',  455-457. 

PRIVATI'!  WAYS. 

(ieneral  trealinent.  \'I,  1077. 
General  trineif<les.  \'\.   1077. 
A'(-'.';<-<//r..    Air   interference  or  ohslructlox, 
\I,   1071). 

Action  (or  damages  for  ohstruction  of, 
I\'.  S.14. 

Ohstruction  of.  as  clement  of  land  dam- 
ages, I\',  7()f). 

rrosecntions  for  ohstrnciing.  III,  .^78. 

PKUIl.EGKI)  COMMUNICATIONS. 

Hiiwccn  aitiirncy  and  client,   I,  5_M. 
B'tw.'eti  hushaiul  ;ind  wife,  \'I,  J5S;  VIII, 

-'(HI. 

nctween  physician  and  patient,  VIII,  2j8- 
-'.Vv 

PKivii.i:(ii:i)  nc  )crMi'.XTS. 

Denying  inspection  nf,  1\',  71). 

PRlVIl.KCil'S. 
C)f     rxprc^s     Companies     upon     railroad 

trains,   \'.  501   5()(). 
0\  hacknicn  at  >t;ilion,  \',  1050-I061. 
Of  witnesses   to   refuse   to  answer,   VIII, 

,  i* 
•■-/  • 

I'nder  chartef;.  11,  701. 
What  iia^s  liy  deed,  IV.  IJ. 
PRIVY    \CC()MM()1)\T10N.S, 

Dtny  of  company  to  proviile.  \'II,  199. 
PKOMAItl.l".  (Aisi:. 
lUirden  on  iilaiiitit'f  to  show  want  of,  VI, 

,Vh). 
F(ir  arrest.  \'.  fuo. 
Wiiat    is   want   of,   and   liow  proved,  VI, 

.V"i'.  .?/"'• 
PROM  ATI'. 
Jurisdiction    of    fourts    in    condemnation 

proceedings,    I\',  41K).  , 

Renioxal    nf    proceedings    for.   to   federal 

court,  \n,  -•(). 

I'Roci.i'.niNr.s. 

.Stay  of.  VI 1.  -75. 

iM<()"ri:i:i)S 

DiNlrihution  nf.  in  foreclosure.  VI,  508- 
5 1  J. 

Of  properly  sold  tinder  execution,  dispo- 
sition ot,  \',  547. 

What  are  >iirplus  proceeds,' VIII.  328. 

PROCK.SS. 

General  treatment,  \'l,  io8j. 
iieneral  f<rineifles.  VI,    108.?. 
How  framed  and  issued.  \'I,  1083. 
.SVrT'iVc,  and  /icti'  froved.  \'\.  uvSj. 

Effect  of  appearance  as  a  waivei  of  de- 
fects in,  1,  451. 

In    condemnation    proceedings,    IV,    511, 

5>-' 
In   criminal    prosecutions,    III,   357. 
In  justices's  courts,  \'I,  121. 
In  stock-killing  cases  in  justice'  courts, 

I.  2S7. 


PROCESS  —  continued. 
In  suits  against  foreign  corporations,  V, 

1020. 
In  suits  against  receivers,  VI.   1214. 
In  suits  for  injuries  to  live  stock.  I.  2.^8. 
Ohjections  to,  how  to  he  taken.  I,  414. 
Seizure  of  goods  on.  when  excuses  carrier 

for  non-delivery,  II,  122-125. 
r.'i.riire  under,  when  defense  to  carrier,  II, 

PROCESSION. 

Rule  where  man  is  marching  in,  VII,  531. 
PRODUCTION. 

Of  hooks  and  papers.  IV,  80. 

Of  tickets,  VII,  1050-105,?. 
PROFANITY. 

Expulsion  (»f  passenger  for,  IV^,  189. 

PROFEKT. 
Of  original  suhscription.  when  not  neces- 
sary, VII,  764. 

PROFILES. 

Use  of,  in  condemnation  proceedings,  IV, 
52^^-520. 
PROFITS. 

.Aiiticip.ited,    wlien    allowed    as    damages, 

III.  rot. 

D. images  for  l"ss  of  fiuure.  Ill,  701. 
D:i.iiages  for  loss  of.  on  goods,  it,  2tf\. 
Ciu;ir;nly  of  payment  of.  \',   1055. 
Loss  of.  as  element  of  land  damages,  IV, 

701. 
Loss  of.  ;is  damages.  III,  675. 
Loss  of,  .is  measure  of  land  damages,  IV, 

Loss  of.  I)v  tenant  as  element  of  damages, 

VII.  U.j. 
Loss  of.  iviilence  of.  on  assessment  of  hand 

damages.   I  \'.  ('17. 
Measini'  oi  dani.iges  for  loss  of.   I\'.  017. 
Proof   of   piohahle   and   reasouahle,    \'II. 

(1.^0. 
Suliicieiicy  of  evidence  to  show,  \.  ^24. 
Tax.itioi,  of  uiKlivided,  \1L  87^1. 
\\hen  reeoverahle  as  <lam;iges  in  actions 

on  construction  contracts.   III.   rj. 

PROIIIIUTION,  WRIT  OF. 
General  treatment.  \'L   1104. 
Review  of  condemnation  proceedings  hv, 

IV,  81S. 

When  lies  for  wrongful  interference  with 
liroperty.  IV.  8()6. 
PROMISE. 

Hy  emiiloyer  to  remedy  defects,  effect  of, 
'\'.   i<i4-if)7. 

Of  vice-principal,  liahility  of  company  he- 
cause  of,   \'.  '174. 

To   pay    lor   slock    suhscrihed,    \^II.   744. 

See  al>o  .XiiKKKMI.NT;   CoNTKACTS, 

PROMISSORY  NOTE.S. 

Ste   111  I  IS,    NoTKS,  .VNl)  ClIKCKS. 

PROMOTl-.RS. 

lil'fect  of  consolidation  on  rights  of.  III, 

<)0 

Right-  and  liahilities  of,  V.  101J4. 

PROOF, 
Amendment  of  pleadings  to  conform  to, 
VI,  1048,  1049. 
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VROOF  —  ronliuucd. 
Of  aici'inancc  of  dcdicaticn,  VII,  S45- 
Of  attoriay's  autlmrity.  I,  315. 
Of  i"i>nipr(ii)iis< ,  I  U.  5(). 
Of  CDtisolidatitiii  of  mads.  Ill,  83. 
( )f  c'.i-tnins  and  usages.  IFI.  (i(i(h 
Of  (l<'iliiatii)ii  <if  streets.  VII.  54<-546. 
(/f  Kiviiin  notice  of  election  in  railway-aid 

ease<,  VI,  5S6. 
Of  iiialiility  to  auree   with   landowner   in 

rondenination  proeeedinns.   IV.  .SoJ. 
Of  iiu-orporatioi'.   Ill,  3J4;  V.    II02. 
Of  law  of  foreign  state.  Ill,  7W). 
( )f  service  of  process,  VI,  1100. 
Of  si^'niitnre  to  petition  in  aid  of  railway. 

VI.  5f>7. 
Of  taxpayer:,'  assent  to  railway  aid,  VI. 

574. 
Variance     between     indictment     an<l.     in 
p-nsoc<itions  for  causing  death,  III,  958. 

See  also    KVIDKNCE. 

PROIKR  C\RK 

What  c<i!islitutes,  III,  .'94. 
PROPIIRIV. 

.Assumption  >  t  risk  to  save,  wlie;i  contrib- 
utory iieKliKcnce,  V.  -•OJ. 

Desciip'.ioii  of,  in  inort^ane,  VI,  438. 

For  what  trover  lies,  Vtll.  iio. 

Liability   for  loss  of,   by  passenger,   VI 

'. 15 ->.?«.)• 

Lost  or  ''.estroyed,  liability  to  lessor  for, 
VI,  _•-'<). 

Necessary  to  corporate  functions,  when 
exempt,  VII,  r)i5. 

Not  necissary  for  road,  when  may  be 
mortKaued,  VI.  414. 

Not  necessary  or  indispensable,  wluii  ex- 
empt.  VII.  <>I7. 

Not  used  for  railro.ul  purposes,  when  ex- 
empt, \'I1.  <)i(>. 

Of  non-resident,  when  exempt.  \'II,<)I7. 

Of  unusual  value,  limiting  liability  as  to, 
VI,  XV,. 

Omitted  from  taxation,  when  t:ixable 
against  s»d)se<|uenl  purchasers,  \'II.8()8. 

Power  to  mortKa^e.  aiitl  what  may  bo 
mortganed,  VI,  408-4.^- 

Questions  of  fact   in   actions   for   injuries 

to.  VIII.  41J. 

KiKhts  of  married  women.  V.   1067.  I(j68. 
Situs  of.  lor  taxation.  VII.  SS4-888. 
Use  of.  subject  to  lieu  for  taxes.  VII.<WO. 
Wh.it  cctvered  by  lire  risk.  V.  S45. 
Wh.it  is  deemed  ba^Ka^c.   I.  .S.<.?-.S4i. 
What  is  exempt  from  taxation.   VII,  t>05- 

01 7- 

What  is,  that  may  be  tak' n,  VII,  ,^74. 

What  liable  to  income  tax,  VII,  10J5. 

What  may  be  reached  in  attachment,  I, 
4'M-5<>-'- 

What  may  be  taken  in  condemnation  pro- 
ceedings.  IV,  4i-'-4,<o. 

Wh;il   passes  by  deei"   of  trust,   IV,  jfi. 

What  subject  to  exe-uti(»n.  V.  541-545. 

Wh:it  subject  to  laborer's  lien.  VI,  JQ7. 

Wh.il  stibject  to  mechanics'  lien.  VI.  .'85- 
..S-. 

What  subject  to  taxation.  VI I.  441;.  8rtl- 
H88 

What  laxabli'  and  to  v. 'lotn.  under  Cana- 
dian statutes,  VII,    1018. 


PROPERTY  —  continued. 
What  will  pass  on  sale  in  foreclosure,  VI. 

500. 
Wlieii  word  in  tax  law  does  not  include 

franchise,  VIII,  .U'J. 

pr()Prii;tors. 

Upi)er  and  lower,  on  watercourses,  rlshts 
of,  VIII,  177. 
PROSI'-CUTION. 
Criminal,  fc-  causint^  death.  III.  ')55-0.58. 
l'"or  wroiiKful  expulsion  of  passenger,  IV, 

JIO. 

Malicious,  \'I.  .?'>7-.<7.V 
PRO.SIM'CTINI'.  I)\M.\r,F..S. 
Ge'ierally,   III,  fujj  vo.'. 
In  ;ictioiis  against  carriers  nf  iia-seiiKers, 

II.  5''«. 
In  .-ictions  on  construction  contracts.  Ill, 

1;'). 
To  abutters.  VII.  r<^,S. 
V\  hen   recovcr.ilile   in   action    for  causing 

death.    III.  <J4,l  <)4.(. 
See  al-io  l'"rrinK  I).\\i\<;ks. 
PRo'll.t   Tit  t\ 
( )f  biiiiii  fulf  purihasers  of  s'ock,  VII,  -'i>V- 

Of  prior  liens.  \'I.  44,<  •45,(. 

Of   property   by   sheriff,    liability   of   cotM- 

p:my  for,  \'I1,  7jj. 
( )f  purchaser  .11   ri'cci\er's  sale.  VI,   IJ07. 
^  ,'hat  is  ,ici"orded  to  homi  fide  p'irchasers. 
'.  '>7.V 
PRO  I 'ST. 
PayniL   <  of  overcharge  under.    II.  6jo. 

PROVISOS 

In  sialnles.  VII.  JA 

PR()\'i)C.\TION'. 

To  iustily  an  assault.   I.  47.'. 
PROM  IS, 

To    vote   ;it    stockholders'    meeting,    VI', 
.310. 

PROXIM.\TK  CACSK. 
In  ((<>nt>i'al. 

Of  death  by  acci<leut,  I,  14. 

Of  injury  by  obstruction  or  encroach- 
ment ill  highw.ty.  VII.  708. 

Of  injury  in  street  or  highwav.  \'1I.  Cv7- 

Re<|Uesls  to  ch;ir«e  as  to,  VIII.  So. 

Rule  as  to.  generally,  VI.  7<M-7<;<). 

What  is.  \  III,  .u.i 

When  (|uestioii  for  jury.  VII.  -'.(.j;  VIII, 
4'>. 

Ciii'i-titg<<  <>r  iiici'ciitiiMiiM*. 

of  (l.i'iiage.  deias'  'if  carrier  mu'it  be.  II, 

.•'>5. 

Of  gin. 'Is  lost  prior  lo  transit,   II.  $.\. 

Of  loss,  act  of  tjoij   must   be.    II.   JI-J4. 

Of   loss    by    tire,    when    carrier's    negli- 
gence is.  II.  74. 
llUiii-i«'M  lo  iiiiIiiiiiIn. 

.Alleging  failure  to  fence  as.  I.  J'l.v 

I'.-iilitre  to  signal  must  be.  I,   iij<j. 

In  stock-killinif  c.-ises.  I,  if),  uki. 

Liability  for  killing  stock  as  depen<lciit 
on,  I,  j.7-jj(j. 

Of  killing  slock,  failure  to  fence  niii'-l 
be,  I.   165. 

SulVicieiicy  of  eviilence  to  show  that 
company's  negligence  was,  I,  2i)X 
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foreclosure,  VI. 
uis  not  include 


•rcourses,  rlKlifs 


li.  III.  ')5S-0.Sf<. 
f  |>a>M-nncr.  IV, 


i:.s. 

<if  passeiiRCTs, 
Cdntracl-;.  Ill, 

i'ln    ffir   i-ati.sliif; 
s'ock,  VII,  j(>S- 

ial)ili!y    (if    i-niri- 

alc.   VI.    IJ07. 
fiiic  p'inliasiTS, 

luUr,   n.  6,jQ, 


nutting,   Vn. 


14. 

n  nr  cncroach- 

Iiwav.  \'II,  (mc. 
.  VIII.  So 
'.  T'M  "'^>- 

VII.  .'.m:  VIII, 


IT  nui'<t  l)f,  II, 

in>il.  II.  ^\. 
I  1)1'.    II.   I'l-.M. 
•arriirs    ni'nii- 


;is,  I.  .>6,v 
.  I.  i'<<i. 
)<>.  iiio 
as  (li-prndcnt 

to  fi'nci-  nnnl 

to    show    th.il 
as,  I,  3i)x 


PROX IM ATE  CAUSE  —  continued. 
li^iirli>N  lo  niiiiiitilH —  lontiiiuiil 
What  constitntes,  I,  196. 
Wlirii   (jtiestioii   of  fact,   I.  3^7. 

IllJlll'il'H    lU    <'lll|ll<t,VCN 

Ihirilen  of  proof  to  sliow  <lis(»l)c(liencc 

of  ordtr  was  not,  V,  J85. 
Company's  ncKliKence  must  hv.  III.  jj; 

V,  2A-27. 
Contributory   lUKliKi'iice  must  Ik-,   III, 

.■5I-J55;  V,  1K7.  iSH. 
Disohrdicnce  of  rnli-  as,  V,  -M5. 
I'ailiiri'  to  adopt  rules,  wlu-n   must  be, 

\'.  ^o. 
I'ailuri'    to    warn    or    instruct    employe 

niu>t  l>i',  \'.  ,V) 
Incoinpeti'iicy  of  fellnw-scrvant  must  be. 


V, 


7(X). 


Ni'Klinence  of  company  as,  V.  (^ifi. 
Ni'w:liKence  of  fellow-servants  nnist  be, 

\',  (/>4. 
SulVu'iency  of  evidence  of,  V,  .'04. 
Whether     cc>in|);iny's     nenliKencc     was, 

c|uestion  for  tuiv.  V.  .t_'.v 

lll,|ll|-|l>M    to   |(IIMM>II|;<TN. 

.■\t  Station,  II.  4i.i;. 

Contributory    iieKliKeuce    of    passenger 

must  lie.  I!,  441,  4fi8. 
Cit  lurally,  l\',  _'i  1. 

Nenlil-'ence  of  carrier  iiutst  be,   II,  350. 
liUHH  or  ii>,|iii'y  l>y  lln>. 

.Adn.issibiliiy   of,   showing  evidence  of, 

\',  gio. 
As  to  spread  of  tire,  V,  S75-S83. 
Complaint   nuist   allege  that   negligence 

was.  \' ,  ()05. 
Contributory     negligence     of     plaintiff 

must  have  been    \'.  SS5. 
Of  (ire,  whether  i|ne>iiiin  of  law  or  fact, 

V.  <<54 
Weight  of  ividence  to  -.how  cnm|)any's 

negligeiu  (■  Id  be.   \'.  i)Jt. 
IN'i'Moiiiil  iii.|iirii-s,  unifi-iilly. 

Act  or  (b  lault  of  iK  iend;int  must  be.  III, 

7''4 
At  crossing.  Ill,  5  u,  573. 
At  station,  \l  I.  .'31. 
Ity  eiillisiiin.   III.   15. 
Contrdiutory    negligence   must   be.    III, 

«I7:  \ll,  115-'. 
To  children  n\  turntable.   II.  7.|6. 
To    i-hihliiii,    p.ireuts'    negligence    must 

be,  to  b;ir  recovery.   II.  ~it\.  Koi. 
Proof   that   Company's   negligence   was, 

III.S<.5. 
Undue  speed  at  crossing,  when  deemed, 

III.  sMy 
Whether   contributory   negligence   was, 

<pie>tinn  lor  jnrv.   Ill,  J<J5. 
See  also  KKMorK  Caisk. 

PRDNIMATK  DAM ACKS. 
(lenerally.    III.  fi73  <)75 
In  actions  .igainsi    -.irrier   of  passengers, 

II,  S(^y 
In  actions  for  llowiiig  lands.  \.  1000. 
In  actions  for  injuries  by  tire,  V,  ijSQ. 


In  stock -l<il 


iiig  eases, 


'.  .M5- 


niu.ic  A<ii:NT.s 


PUBLIC  \GE}ilS  — continued. 
Power  to  contract,  I,  86. 
Power  to  waive  forfeitures,  I,  86. 

PUBLICATION. 

Notice  by,  of  cundcinnation  proceedings, 
IV,  50<j,  510. 

Of  company's  rules  for  government  of  em- 
ployes. \',  j^^. 

Of  freight  and  pas.senger  schedules,  VI. 
4.V4«. 

Of  libels,  VI,  -'5«. 

Of  notice  before  grant  by  city  of  right  to 
lay   tr.icks  in  sfeets.    \'II.   361. 

Of  notice  of  assessment  on  stock,  VII, 
7.';4 

Of  ordinances,  VI,  756;  VII,  572. 

Of  rates  by  commissioners,  VI,   1141. 

Of  rates  under  New  Hampshire  sl.itutCS, 
IL643. 

Of  rides  of  carrier,  IL  331. 

Of  statutes,  VII.  J4J. 

Service  of  notice  of  condemnation  pro- 
ceedings by.   I\'.  510. 

Service  of  jirocess  bv.  VI,   IO(K). 

What  are  libelous.  Vl,  .'57.  .'58. 

PUItl.lC  .XUTIIOKITV. 
Ciiiisen;    of,    to    construction    of   tunnels. 
VIII,  iji. 

PUBLIC  CROSSIN.G. 
When  crossing  is,  HI.  463. 

PI" B Lie  i-.\i:mv 

Act  of.  when  ilefense  to  express  company, 

\'.   .s".v 

.'^^t  of.  when  excuses  carrier  of  passen- 
gers. IL  .\7.V 

Act  of,  when  excuses  non-delivery  by  car- 
rier. II,  IJI. 

Carrier  .-is  insurer,  except  as  to  act  of,  II. 
17.  .rS. 

Wh.ll   Is  ;iet  of.   IL   K). 

PUBLIC  i;.\(  iti:mi:nt. 

.\s  gruiiiid  lot   cliange  of  venue,  VIII,  7. 
PIBI.IC  (iROUND.S, 

See    CoMVKINS;    IVvKKS. 

PUBLIC  IMI'ROVI.MKNTS. 

Local  assessments  fur.  against  steam  rail- 
ways in  eities.  \'ll,  f>84-/^(<)3. 

Pl'BI.IL  LANDS 
(I'l-iifiiil  liwi'iiunl.  VI.  J  107. 

I.iiiid  ili'l'ititmi-iii.  VL  I '07. 

//iimc,«/r(i(/.v.  VI.  1108. 

hulidii  liiiiil.<.  \'l.   1 110 

I'lr-cml'lioit :  lights  of  scltlcr.1.  VI.  III2. 

Timber  (iii  I'uhln  Iniiil.t.  \'I,   m.s. 

.S'Hrry.r  VL  1117, 

l.iiiiil  iciirrii)//.?.  VL   1118. 

Mililiirx  riscniilioiLS,  \'I.  11 18. 

/'iil.-iils.  \'I.   1118 

h'inlil  of  ii'ii.v  ere  /'l(^/^V  Iniul.f.  VL  1120. 
Land  iitVu-e  records  as  evidence.  V,  503. 
Right  of  homestead  settlers  and  iire-emp- 

lioiiers  to  l;ind  damages.   IV.  573. 
What  are.  VII  I.  .U'.V 
See    also    I.ANii    UiKANTs;    Land    Grant 

K  vii.koahs. 
PUltl.lf  MLSSI'Ntil'.RS 


I  i:il(ility   lor  negliueiice  of.    I,  STi 
I  lability  of.  as  g.irnishees,   I,  493, 


W 


under  a    statute   retptiring  free 


arriage  «l,  VI 1 1,  3^3- 
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PUBLIC  OFFICERS. 
Ali.'n-iiH'iit  (if  miisanccs  by,  VI,  803. 
I'lic  iraiispcirtatiiiii  td,  \'l,  5?. 
PUlU.If      ok      I'klVAlK      CUNVEY- 
.\N(|-.. 
MianiiiK    "I    tiTiii    ill    accidciil    insurance 
law.  :,  M. 

PUIli.lC  IM,.\CI.S. 
( )'(linaiu'i'    ii'iiiiriiiK  '  fc'iici'S    wIktc    ruad 

pa^sis.  \' 1 1,  (174. 
Pl'l'.l.ir   I'OI. !(•>•. 
Cutitiiu'ts    aKain>t,    not     .specifically    tn- 

Inri'id,  \'l  I,  \s.l 
Coiiir.-u'ts  iis  ;i|.;ainst,   III.  71. 
Cunlr.tcts    grjiiitiiiK    exclusive    privileges, 

wluii  vdiil  as  aK'iiiist.  Vli,  io.«). 
Cdiitiacts  ti)  locate  statinn.  when  cnntrary 

to,    \'II.    JOJ. 

f'niitr;icis  void  as  aj^ainst,   FII.  jij-jji. 
W  licii  coiiditiiiii  in  pass  exeiiiplinn  cirrier 
iVntii  li;il)ility  is  void  as  against.  \'I,<>44. 
PL'IU.tC   I'URI'OSF.. 

Me;iiiing  (if,  as  applied  to  taxatidii.  VIII, 

W  liioli  will  justify  taxation,  VIF,  8jo. 
Sii'  also  I'l  iii.K    Usi:. 

PriU.IC  ROADS. 

See  llic.iiw  \s  s;  Srmci'.TS  .\ni)  Hu;iiw.\ys. 

priu.ic  S(ji'.\ui".s. 

See  Commons;   Parks. 

PClil.IC   LSI:. 

.Miulliug    easenictils    taken    by    elevated 
railro.id:;  are   for.   I\',  -'S5. 


Condeiiiuaii'iii  >'|  l.ip.cl  picviously  devoted        Pl'kPOSI".. 


PCNITl  VK  DAMAGES  -  coulinucd. 

In  trespass  to  land.  \'I1,  11 14. 

Sul'licieiuy  of  averiiunt  to   warrant.   III 
.toS. 

When  deemed  excessive,  II.  5X5. 

When   recoverable  a>.'.iiiist  carrier  of  pas- 
sengers, II,  575-.!i7(). 

When  recoverable  for  torts  of  serv.ints,  I, 
/-•.  7.?. 

When   recover;dile  in  actions   f<ir  c;iii>iiin 
death,    1 1 1.  ()44-()4(>. 

S(e;iIso  I'".Ni;Mn.,M<v  I).\ma<;i:s'. 

pri<rii,\si'.. 

J{y  one  company  of  ^tock  subscriptions  of 

another.  VI  I.  Si 7. 
For   company.   ;intlioriiy    of   picsideiit    to 

make.  \'l.  l(/)7. 
Of  !)ridge  already  built,   I.  'i()i. 
<  )f  Competing  road  or  stock  therein,  VI, 

017. 

Of  land  at  tax  sale,  vrilidiiy  of.  \'lll,   i.^n. 

Of  passenger  tickets,  \'1I.   lo4('>"l()-,i>. 

Seller's  remedy  for  buyer's  refus.il  to  com- 
plete.   \'II,    .M),V 

PrRCll  \SI".  MONEY. 

P.iiyer's  ;iction  to  recover  b;uk,  VII,    I05. 

PrKCMASI'.R. 

.Sec   X'CMIIK   AND   Plldll  .\S1:K. 

PIRCII  ASI.X'i;  AC.I'NT. 
Implied  powrs  nf.  I.  44. 
Of  m;icbiiterv.  not  fellow-servani  of  those 

using  it.  V,  ';C),\ 
Kiylils.   powers,  ami   dtilies  of,   \'l,  <)oi^. 


to.   I\',  4I«  4jS. 
Crossing  of  one  road  bv  ;uiotlier,  when  a, 

III.  .VKJ. 
Of   street.   abiiltiii«   owner   m.iy   enjoin  in 

cases  of  destriu'tiou  of,  \'ll.  'i.;.). 
power   to  t.ikc   i>rop(rty   for.    I\'.  ,VK>-4I2. 
PriMimiitiou  of  ilcdie.iiiou  from.  Vll,  345. 
Prior,  in  p;itent  l;iw.  \'I.  <)^H. 
Private    way    'U    laiuls   dedicated   for,   VI, 

1070. 
Right  to  ll.ive  street  opeiie<;  for.  VII.  50-i. 
Right   to  take   private   property   for.   VII, 

410. 
Second    coiKk'niuation    mn.st    not    be    for 

s.une,   I  y.  4J(). 
Wli.it    is,   uu'Kr   condemnation   laws,    IV, 

45,(-4f>_>. 
See  also    I'liii  ii     I'lHI'OSE. 

PUN' IS  11. mi:  NT. 

Fur  coiiieuipi.  III.   184. 

For  disi.bcdiiiu-e   .it   manciinnis.   VI,    ?RH, 

In    Kiigland    lor   traveling   with    intent   to 

avoid  paxineiit  of  fare,  \'II.  io.H(). 
Of  corporations  for  contem|)t.   III,   184. 

PLNITIVK  DAM  \r,i:s 

.Avermvnts  to  warrant,  III.  722. 
Disreftarding  error  in   instructions   a.s  to, 

I.    40t), 

Krroneows  inslrnctinns  as  to.  1,  ^().| 

For  election  of  passenger  from  tr.iin.   IV, 

2;tO>~2.fft. 
For  ini«ries  caU'^tvl  bv  derailnu  lit.   IV.  47. 
Tn  notions  for  fa!s»-  imprisonment,  \'.  612. 
In  .■jctions  for  iu'iirus  to  om])lo;'i'>s,  \',  ^^7. 


Of    taking   laud,    staling    in    petition,    IV, 

.sK). 

(H   tax.itioii.    iulerpri'lalion    of    siaiute    as 

to,  \'II,  S50. 
Of  taxation   must   be  public,   VII,  S.?0. 

prki'ui-.sTi'Ri-:. 

Wli;it  necessary  to  create,  \'II1,  .u',?. 
PrSlI    CARS. 

Duty  to  employes  as  to  s,ife!y  of,  \',  94. 

or  \i.ii-ic\'nnNS. 

(  >f  appraisirs  or  viewers,   1\'.   -HH. 

Of  arbitr.-ilors.  ),'i-nerally.  1.  45(1, 

Of  ;irI)itrators  in  condeiim;ilion,  1\'.  041. 

Of  arbitrators  to  assess  l.iud  d.iiu.ii.is.  IV, 

f)f  commissiiMiers  to  assess  land  dam.ige.s, 

IV.  507. 

Of  directors,  IV.  ?n. 

Of  exicrts,  VIII.  ->fio-J74. 

Of  iu.ors.  VII  I.  I.'. 

Of  referees,  VII.  .?. 

See   also    DlS(jrAI.II"UATI()\. 

grAI.ITV. 

Deterioration  in.  d;iuiages  for.  I.  Hio. 
(  )f   goods   shipped,   bill    of   la('ing   as   evi- 
lUuee  of.    I.  f(f)7. 

QrANTlTN 

f  )f  goods  lost,  proof  of.    II.    -'Sf). 

I  if  laud  controlled  bv  metes  and  bound.s, 
IV.   10 

Of  laud  described  in  petition,  company 
m.u   lake  le^i  than,  IV.  .mo. 

Of  1,111(1  included  in  grant,  how  ascer- 
tained. \'I.  i;S. 
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toiitinucd. 
wiirrant,    III, 

i.":iniLr  of  pas- 
'>(  s>.Tv;mts,  I, 

"•^    I'nr    l•,■U1^iI1y; 

\(;i;s. 

iiil)'irri|)ii()iis  of 
piividiiit    to 

1<   llicniii,   VI, 

1 0.(6  105,0. 
refusal  to  coin- 

uk,  VII.  105. 
•:k. 

rxaiil  of  tliosi' 

'■I,   \'I.  (Xj8. 
pitilioii,    IV, 
of    si;inito    as 

.   \'II,  S30. 

■III.  .UM. 

!y  of.  V,  94. 

45(). 

on,  IV,  041. 

<l;mi,i|.i";,  IV, 

land  daniani'-'!, 


f 


r.  I.  Sio. 
a<'inK  as  cvi- 


'S6. 
and  bounds, 

>n.    coTupany 


h 


I  >\v    asocr- 


QU.W'TITV  — iv.;i/i</m(/. 

( )f  land  laki'Ti,  scttinn  forth  in  report  o 

i-oiiiini.ssioiurs,   l\',  ~,\(i. 
( )f  land  to  he  taken  in  oondenination  j)ro- 

eeediiins.   I  V.  4I_'. 
( )f  ^lliplllent,  l)ill  of  lading  ;{<•  evidence  of, 

I,    (Kid. 

gr.W'ir.M    MIllUlT. 
Ueeovery  on,  I,  4H7. 
Suits  on,    \1II,    !,?_'. 

gr.\k.\\Tixi:. 

Cicucriil  IrciitmcnI.  \'I,  11J5. 

Qr.\Ki<ii:s. 

Iniiirics  to  employe  in,  ^',  4->. 
or  ASIIIXC. 

In-^iiUlcient  petitions  in  condemnation  pro- 

(■(•(■(lillHs.    I  \  ,  .s-',S. 
'  >f  .itl.iclnnent,   I.  505. 

Qri'.STlON  f)|'  IWCT. 
Ill   U'riiiTHl. 

As  rej,'ariN  ne^;li|ji>ncc,  \'I.  8o_'-^l.v 
.As  to  coiilribnti'ry  nenliRence.  \'II.  50J- 

5(/i. 
.■\s  to  iTcciiliiJiiy  of  witnesses,  \  III,  JO,;, 
.\iitliority  of  ;igent.  wIk  11  »,   I.  45. 
I  )e(lic'iiiiin.  wliiii  ;i,  \'ll.  ,s4,^. 
I  )iMiinntioii  of  riiit;il  v.altie,  when  :i.  IV, 

I'.iniiloyTuetit,  when  a,  V,  f>. 

In   .letioii   for  f.iilnre  to  Imild   or  repair 

cillle  K"'iril-.  1 1.  'k)J. 
In  .'lelioii  for  llowini,'  l.inds,  \'.  <yy)- 
In    c.i-e   of   olistrnctions   ;ind   eiicroach- 

Mients  in  liiKhw.'iy,  \'ll,  715. 
In  Contest   lutween   riv.il   loe;itioiis,   VT, 

In  eject tnent  hy  l;indowner,  IV,  ^$\. 
i^tiriiciency  of  fence,  wlun  .'i,  V,  ^.'4. 
W'eiijht  of  evidence,  when  a,  \',  .s.ii). 
Weight    of    expert    testimony,    when    a, 

\lll,  -•(;}<. 
WeiKlit   "I  negative  testimony,   when  a, 

Wli.it  is.  \',  io()«>:  \'l,  2(*.y.  \'\\\.  44-4<». 
W'luM  company's  nenlincnce  in  caiisinfj 

Collision  is,   II  I,  Ji. 
When    does    not    call    for    expert    testi- 

inoiiy.   \'  1 1 1.  2(i-,. 
When     employe's     contributory     iieRli- 

t.;i  iici'  is.  Ill,  .'4. 
Wlun  nen;li^'ence  is  ;i,  \'I,  S()_'-Si,^ 
('arriiiK<-  <>!'  inrrcliaiMliM'. 
As  to  11   ulifji'iice,   II,  7,?, 
C'oiitribtitorv  tienlivteiice,  when  a,  II,  84, 
Delay,  when  a,   II.  f)8. 
I  )iscriinm,ition,  when  .1.  W .  S,S. 
In  action  by  or  against  comp.iny.  \'.  fioj. 
Knowledne    and    .assent    of    shipper    to 

liniiliition  of  li.ibility,   11.    I'lr. 
N'enlinence,  when  a.   II,    iS?. 
Keasonabb'lless    of    r.ites,    when    a.     II, 

Reasonable  time  for  removal   ol   i;n.MN, 

wlun   .1,    II.  4X.    \.\a. 
'shil)per's  ;issent,  when  ;i.   I,  ^ilJ. 
Snlliiiency  of  delivery  of  ^'xids  by  car 

liir.  \\  111  II  ,1,   II.   114. 
Ii^|iii'i«'s  HI   fri>KhliiK>'. 

Care  reipiired  frcm  traveler  ;it  crossing, 

when  ,1.   III.   •fi',. 


gUICSTlON  Ol-   l- ACT  — <•(.)///» »c(/. 
Iii,|iiri<-N  jit  criiwHlnuM  -"'"/'"/'"'. 

C'oiitriliiitory    lUKhKcnce   of   person   jn- 

jiind.  uheii  ;i.    Ill,  551,  (i.-S  (.,((1, 
Dmy  ol  tr.i\eler  at  crossing  to  look  .ind 

li-ieii,  when  a.   III,  ^yn. 
Dnty   to   look   ,ind    listen,   when   .1,    III, 

(IJO. 

Duty    to    st.ation    tlaKman    ;it    crossiii". 

when  ;i.  III,  4,S7. 
Nenli«ence    in    failin),'    to    Kive    signals, 

uluii  ,1,  III,  ,SI4  ,sl5. 
NeKliKeiice    of    conip,'inv,    when    .a.    III, 

4''J 
Snlliciency  <<\  v;.ite.  when  a.   III.  4cS<). 
When  iicKli^iiice  in  .ittemptinn  to  cross 

track  is.   III.  (1.(7. 
Whether     coiiip.iiiy     exercised     iirojier 

care,  when  ;i.   III,  461-4^,^. 
lli,iiirlrM  1)1  iiiiiiiiiilM. 

("oiilribniory  net;li),'ence,  when  a,  I,  2^3. 
(i'llerilly,    I,  Si,:;. 
N^^'li^'ciiie,  when  .a,   I,  7,s,S. 

Wll.ll      is.      I,       iJI        (J(l. 

Ill,jlirio*4  lu  <  liilili'fii. 

Ciiieially.  II.  -.*<->  rH(). 

Ne^'li^eiice  ill  m.in.iK'cinent  of  tnrntable, 

wlun  .1,  1 1,  7. 17. 
I'.ireiiis'   iiev;liyence   ill   action,   when  .1, 

II.  S(i,i  ,So7, 
Wlun   cinld's  muliijcnce  is,   II,  7,^4, 
Wlun  coinpaiiv's  iienliKcncc  is.  II.  "j^^. 

<-'■!. 
Illtilii'ii's  10  <-iii|iloyfs. 

.\s  to  ;i- Mtnipiioii  of  risk,  V,  .^-'4-.Vi7. 
.\s  to  i-otnii.iiiy's  nenliKei"-e,  V,  .Vx;-,i-'4- 
Mmploves'  iienliKcnce,  when  a,  V,  .^-'5- 

.u'S.  ■ 

In    viellerill,    \',   ,?<)X. 

Ininries  to  inf.ant  employes,  V,  JS_'. 

When  iiiiNcd  (|nesti(m   of  law  and   fact. 

\'.  .?-■«. 
Iii,iiii-i<>N  lo  |ia»iN<*iiKi>fM  or  lHiK((:ii(t<'- 
.\s  to  leavint,'  mo\intj;  cars,  what  is,  TI, 

4''x). 
Contributory  luuliKcnce  of  passenger  in 

boar<liiin  tr.'iin.  when  a,  II,  45-',  438. 
Contributory    negligence    of    passenger, 

when  a,   I  i,  44S. 
In  action  for  lost  baggage,   I.   ••7.\. 
ke.ason.ableiiess  of  rides,  when  a,  11,  ,V^f>. 
Ke.asoii;d>le    time    to    call    for    b.aun.iRe, 

when  a.   I.  ,s.s-'. 
What  is  a,    11,  ,sfi_'. 
What  is,  ;is  to  contribiitorv  ncKliKcnce, 

II,    4fK). 

Wli.it  is  or  is  not,  as  to  haj^jjaRc,  I,  5,^. 
When    li.ibility    of    eoinpany    to    person 

lisiiiK  pass  is.  VI,  <J4_'. 
When   manner  of  KcttiiiR  on  or  off  car 

is,  \'i  I,  4.S(j,  .}oi. 
When    (|nestion    of   contributory    ncffli- 

Kciice  is,    11.  404. 
IVfNoiiiil  iii,|iii-i<-s,  «>i>ii<-fally. 

As  to  deceased's  lU'^lincnce,   III,  8.y. 
t'c  iMiributorv     ne^diucnce     of     licensee, 

u  lull  ,1,  \'I,  .''<>. 
Coniribti'orr    iievrliucnce   of   trespasser, 

u  lit  11  ,a,  VII.  I  i^ii. 
Hnty  of  eompanv  to  iiersons  cm  track, 

when  a,   VI,  -'7.s. 
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QUESTION  OF  FACT  — continued. 
IVrNoiiul  liOurli>N,  (t*'»**i'nlly  —  n'lithiufd. 
Existence  of  license,  when  a,  V[,  j6j. 
In  action  for  causinfj  dcatli,   III.  8K4- 

In  notion  for  injury  at  station.  VII,  2.U- 

On  trial  fur  assniilt.  I,  .\TX 

When  company's  duty  to  licensee  is, VI, 

-7.S. 
When    conipiiny's    iiu^liKence    is,    VII, 

-J.U 

QUi:STIO.\  OF  LAW. 

As  to  who  arc  inclepiMKlent  contractors,  V. 

1 105. 
In  injuries  to  animals,  II.  i^^-irfi. 
VVhiit  is.   I.  ,?ji:  VIII.  4.'-44 
When  chilli's  nculiirence  is.  11.  782-784. 
When  ninlinence  is    \'l.  "'/>-So2. 

QUF.STIONS  OI"  l..\W  .\i\l3  F.\CT. 
Ill  K<>iifnil. 

.Ndverse  jjosscssion,  wlun  for  jury,  T.  ,^7. 
Authority  of  aKcnt.  when  for  jury.  I,  45. 
Customs  anil  nsatjes.  when  ipiestiuns  of 

fact.    Ill,  (/17. 
Decree  of  ni'uliixence  of  parly  ijuestion 

of  fact.   III.  41)'. 
Dimintition  of  rental  v;iiue.   I\'.  .^.^5. 
In  actions  for  failure  to  huilil  or  repair 

catlle-^'uarils.    II,  (mj. 
In  action-;  for  tlowinn  lands,  V,  iwo. 
In  actions  for  lihel  or  slander,  VI.  jfio. 
In    .•ictioTis    on    construction    contracts, 

III,  176. 

In  actions  on  coiitr;icts.  Ill,  j.y. 

In  suits  to  ijuiet  title,   1 1 1.   10. 

Mixed,  as  respects  iu'j;lij;ence,  VI,  ^i^- 

NenliKence  in  f:iilinn  to  construct  cul- 
vert, i|nestioti  for  iury.  III.  fi.vj, 

Obli^jation  to  fence.  i|uestiou  of  law,  V, 
8jo. 

On  assessment  of  l;inil  damages  hy  jurv, 

IV,  6-'9. 

On  trial,  generally,  VIII,  4-.'-4i). 
Presence    or    absence    of    contributory 

ncKlinence,   III,  j8j-jij.s. 
Question  for  jury  in  ejectment  by  land- 

f)wner.  IV,  8^1. 
Questions  of  iicKliKence.  VI,  7</>-8is. 
Whether  contractor   is   independent   or 

scr\  int,  V,   1 105. 
OnrrliiK*'  *>f  iiim-liiiiiiliw. 

Assent  of  shipper  is  (|uestion  for  jury, 

I.  61J. 

Construction  of  bill  of  IndiuK.  (lucstioii 
of  law,  I,  614. 

Contributory  nenIiKfUce,  when  for  jury, 
11,84. 

Delay,  when  for  jury,  II,  68. 

In  actions  aK-'iinst  carriers  of  cattle,  I, 
Hi  5. 

In  actions  by  and  against  express  com- 
panies, V,  f)0.v 

In  actions  for  damaKcs  by  fires,  V,  049- 
05«. 

Knowl<'d(.;e  and  assent  of  shipper  to 
limitation  of  liahilitv.  when  for  jury, 

II,  167. 

Negligence,  when  for  jury,  II,  7^,  83. 


QUESTIONS  OF  LAW  AND  FACT- 

conlmued. 
CaiTlMK<'  <>r  ini>r4'hiiii(IiM>  —  loiititntii/. 

Reasonable  time  for  removal  of  goods, 

II.  48.  140. 

SuiViciency  of  delivery  of  goods  by  car- 
rier, II,   114. 

Whether  contract  of  shipment  is  for 
through  shipment,  when  for  jury,  II, 
J.7. 

Whether  person  i><  ,'in  emi)loye,  V,  6. 

Who  is  a  bona  title  holder,  i|uestion  of 
fact,  I,  646. 

Ii|,iHril>N    lO    llllillllllH, 

In   stock-killing  cases,    I.  j.y-jjf),  321- 

Negligence      nnd      contributory      negli- 
gence,  when  for  jury.   I.  Soi. 
When  negligence  is  for  jury.  I,  755 
IiUiii'i<*N  i<>  I'liililrcii. 

(ienerally.   II,  78j-78<>. 

Negli>;ence  in  management  of  turntable. 

when  ipu'stion  of  fact,   II,  747. 
Negligence  of  street-car  comp.iny  as  to 

child  in  street,   II,  763, 
Negligence    of    ■-treet-c.-ir    company    as 

towards  children,   II,  7.S5  7.S<*<. 
Tarents'  negligence  in  action,    II,  80.3- 

.S07. 

lll,|ll|-i«>H    Id    4>lll|lluy<>H. 

.As  to  fellow-sir\ ants,  \',  74.^ 

fiener;illy,   \',  .V'8-.V?7- 

Infant  employes.  \'.  jfj. 

Negligence  of  comp.'iny  where  employ;!' 

i>  itijund  liv  c^.Ili-^ion.  III.  jj. 
Negligence   of   fellow-servants,    V,   78H- 

Iii,iiiries  lo  |HiMM<>iiK«-rM  or  Imikkiiki'. 
.■\s   to   conti  ihniiiry    negligi'tice   of   pas- 
senger in  boardinu  tr:iiii.   II,  452,  4.^8. 
ContrilitUurv    negligence    of    passenger. 

In   acii.ins   jitjainst    cjirriers   of   passen- 
gers, 1 1,  5'i_'. 
In  ,ictions  for  lost  b.ing;ige,  I.  57.^. 
Heasonableness  nl  rules.   II.  .^20,  330. 
Keasonalle  time  to  call  for  baggage,  I, 

\yh.it  is  (laggage,  when  for  jury,  I.  534. 

Whether  getting  olT  muting  cars  is  neg- 
ligence,   II,  4r>i)-472. 
IVrNoiiiil  iiiJiirii'N,  u:<-iM>i  <illy. 

ContribtUory  negligence  of  trespasser, 
VII,  1161. 

Deceased's    negligence,    when    for   jury, 

III.  8?i. 

In  actions  for  assault.  I,  473. 

In  actions  for  causing  death.   III,  884- 

804.  . 
In   actions    for   injuries   by    derailment, 

IV.  44. 

In  ■•iclions  for  injuries  caused  in  making 

flying  switch,  V,    looi). 
Proximate  cause  of  injury  by  collision. 

III.   15 

QUIF.TIXr,  TITLE. 
To  l.ind  granted,  VI.  :63. 
See  also  Ci.diii  on  Title. 

QUI  TAM  ACTIONS. 
Generally,  III,  524. 
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QUORUM. 

At  directors'  meetings,  IV,  56. 

At  stockholders'  meetings,  VII,  308. 
gUOllKNT  VKKDKT. 

Valiilily  of,  VIII.  8«j. 

gi'o  WAKKANTO. 
(Ii'iicnil  Inaliiinit,  VI,  iij8. 
I'rficecclinn'*  in.  V,  .151J. 
Kenioval    uf    proceedings    for,   to    federal 

conrt.  VII.  J<>. 
To  conij)el  surrender  of  charter,  VII,  367. 
Tci  contest  ilection  of  directors,  IV.  54. 

RACI-;  TRACK. 

Injury   to,    as   an   element   of   land   dam- 
ages, IV,  70J. 
RAI1..S 

.Adinissihility  of  evidence  as  to  spreading 
..f.   V.  4.M- 

Adniissil.ility  of  evidence  of  breaking  of, 
V.  4.U 

Coiitnliutory  neglige  ice  in  catching  foot 
between.   V.  JJi). 

Duty  to  eMH)luyes  as  tn  safety  of.  V,  48. 

l'"or  street  railways,  patents  for.  \'I.  y57. 

I.ieii  fi>r  price  of.  \'l.  J77. 

M.'ii'liiiH'ry      for      making      nr      mending, 
patents  for,  VI,  i/k». 

Prescribing   by   ordinance    kind   of,    VII 
441. 
RAIIAVAV-AII)  nON'DS. 

See  HoNns;  Munkii'.m.  and  Local  Aid; 
Static  Aid. 
RAIIAVAV     AND     CANAL     TRAFFIC 
ACT. 

Carri.ige  of  passengers   under  provisions 
of.  II.  511) 

Liability  of  carrier  nf  merchandise  under 
priivisiDtis  of.  II.  i</i.  107. 

I\i'-seiij;irs'  fares  under  provisions  of. VIT, 
1086. 

Powers  and  duties  of  commissioners  un- 
der.  VI.   li.?7-ii.V) 

Regulation  of  charges  under.   II.  649-672. 

RAILWAY  COM.MLS.SIONKRS. 
(iciirriil  Inuiliihiit.  VI.   113?. 

/.(i7i'.v   crcaliiij'  —  coiistitiilioiiiilily  of,   VI, 
I  i.ts. 

AfpiiiiUmcnt  mid  iriiinTal,  VI.  Ii.i6. 

/'ojirr.v  (;/((/  duliex.   VI.   11.17. 

Ciiml^cnsaliiiii.  \'I.  1153. 
Authority   of.   to  establish   stations,   VIT. 

n/i. 
Diitv  of,  as  regards  tiaginen  at  crossings, 

111.4X5. 

(  )i   >tales.  piiwers  of,  \'l,  W 
<  )r<ler  iif.  t(p  Incite  st.itioii,  VII.  JOO. 
Kegul.'iliuii  111  charges  by.   II.  <U(i-ftJ2. 
Sl.Uutes  rcl.iting  to  duties  of,   I.  f)8y. 
See  also  CoMMlSSloSKk.s. 

RAILWAY.S. 

A|i|>licatiiin   to.  (if  st;itntes  re'>uiring  sig- 
nals,  III,  4<)6. 
Cunstriictiiiii  nf,  HI,  Ii(>-i8j. 
Coutrul  of,  by  gdvcrumeiit.   VIII.    150. 
Crossiiij;    nf.     III,    3(K>-4Jt. 

I)el;iy  c:mse(l  by  .'mother  carrier  blocking, 
II.  J5 

Distinction  between  "raiboad"  and  "rail- 
way," VIII,  3J3.  3-»4, 
8  n.  R.  I).— 71 


RAILWAYS -cmi/inrnv/, 
Flectric.  IV.  ji;7-_7j 
I'.Ievated.  IV,  J7.\-.\f<H. 
(iovernmeut,  \',   io4(;-io53. 
In  (litTerent  states,  consolidation  of,   IIT, 

05. 
Injunction  against   operation  of,  V,   1140. 
Jtulicial    notice    of   geographical    position 

of,  y.  4.W , 

Jtulicinl    iiniice    ni   m.mner   of  operating, 

V.  437 
Name  of.  V.  7f/v-7()H. 
Particular,    wlien    exempt    from   taxation, 

\ll.  <ii7-'M.'. 
Power  of  fcireign  ciirporatioi>  to  construct 

and  uperate.  V.    101 S. 
Powers  of  receivers  in  operating.  VI.  1 184. 
Priv.ite.   \'l.    107.S-1077. 
Sales   nf,    VII,    105, 

Subse(|ueiitly     ac<|uired,     when     exempt. 

\l  f.   (KKJ. 

Tr.msiers  uf,  im  shield  from  liability.  Ill, 

What  are.  VIII.  .\J.\. 

RAILWAYS    ri.Al'SF.S    CONSOLIDA- 
TION ACT. 

Jniiit  u.M-  nf  stations  tuider,  VII,  237. 
RAILWAY  STATION. 

Mcuiintr  nf.  \'fl.  104. 

RAILWAY  SYSTKM. 
Judici.il  notice  of  extent  of,  V.  440. 

RAfN. 
Company  must  provide  for  or<linary.  III, 
C/h). 

RAPi:. 

Duly  to  protect   passenger  from,   II,  432. 
R.M'II)  TRANSIT  .\CT.S. 
CaiiTiil  lirntiiiriil,  V,  1154. 
Commission,    powers   and    duties    of.    TV. 

-78-.>«i. 
Cnii>.tructinn   of  elovi.'.ed   railways  under, 
l\'.  .76 -.'84. 

rati:. 

Ol   interest.  V.    1 17^1.    1 177. 
Of  interest  allowed  ;is  damages.   III.  055. 
Of   interest   nn   d;miages.    what    rate   gov- 
erns. I II.  741. 
RATH  HOOK.S. 

Under   Knglish  <!tatutes,   II.  662-666. 

RATKS. 
.\s  .-ityected  by  Inng  and  short  hauls.  VI, 

.'7    (4- 
Cnmix'titinn  a^  .■ifTcctinir.  \'I.  13. 
Construction  nf  cnutr.tct  for  Inwer.  VIII, 

Contr.-tcts  by  agents  fixing.   I.  57. 
D'li'.inn    nf    cniimiissiniurN    .is    in    piima 

facie  evidence  of  reason;ibleness  of,  VI. 

.14S. 
Fnr  passenger  traflic.  VIT.   io76-ior)0. 
Just  an<l  reasnn;ible.  VI,   1  f-io. 
Limiiatinn  nf  li;ibililv  in  cniisideratinn  of 

reductinn  in,  T,  yin). 
Power    nf    interstate    commerce    cnmmis- 

sinii  nver.  \'l.  <;,  6. 
Pnwer   nf  r.iilway   commissioners   to   fix, 

\'l.    MV>-II4.V 

Rrditciion  of,  .IS  consideration  for  limita- 
lion  of  liability,  VI.  .134. 
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RATF'S  —  continued. 
I'lijiist  (liMTiiiiination  in,  VI,  19-31. 

RATIFTCATIOX. 
Hy  rcii|M.i:itinn  u{  acts  of  directors.  IV,  7J. 
lly  (lirii'tors  of  acts  iif  prt'sitli'iit,  \'I,  1070. 
liy  liKi^liiluri'  III  corpi>ralc  inortnanc,  VI. 

By  stotlvluiIdiTs  of  a-ts  of  directors,  VII, 

.M4 
By  trusties  of  leases  given  by  mortgagor, 

VI,  ^l^■ 
INt(>|>|nl  hy.  V.  .176. 

Of   ai'tinii   of   nieetiiiK  irregularly   called, 

VII.  .)()«. 

Of  .Ills  III  aj;»iits.  I.  8()-*f». 

Of  aits  of  partner,  VI.  y.}6. 

Of  agent's  contract  to  limit  liability,   II, 

Of  agent's  wrongful  acts,  V,  610. 

Of  a>sanlt  upon  passenger,  I.  467. 

Of  .'i^sinniueut  of  lease,  VI.  ^XV 

Of  cmitr.nts  for  supplies.  III.  7. 

Of  contracts  made  bv  ollicers  and  agents, 

111,  i.x>. 
Of   former   election   to   give   railway   aid, 

VI.  fK).l,   fK)4. 

Of  invalid  ordinance,  VI,  756. 

Of  invaliil  release,  VI  I.  \2. 

()i  irregular  issue  of  bonds.  F,  658. 

Of  irregidar  issue  uf  railway-aid  bonds, 

VI.  m^-(»7. 
Of  leases.  VI.  J.V,  _>33. 
Of  libel.  VI    J5«. 

Of  license  by  grantee  or  licensor.  VI,  262. 
Of  mortgage  executed  witliout  authority, 

VI.  4.14. 
Of  payment  for  stock  by  stranger,  VII, 

780. 
Of   previous  em|)loyment   of  attorney,   I 

5".V 
Of  ultra  vires  acts.  VI 11.  IJ5. 
Of  unauthorized  employment  of  physician, 

VI.  .w."!. 
Of  voidable  contracts.  III.  210. 
Of  void  ordinances,  VII,  iJ3- 

RF.AL  RSTATi:. 

.Adverse  possession  of,  I.  J3-38. 
After-ac<|uired,  whyi  passes  by  mortgage. 


V 


4J.'. 


C(tnii)elling  purchase  of,  VI.  376. 
Compensatory   damages   for   trespass   on, 

III,  6S0. 
C;'".(lenination   of,    for   elevated   railways, 

l\'.  jS<>-j(m. 
Condenuiation  of.  for  public  use.  IV.  j8j- 

055- 
F.fTect  of  consolidation  on  title  to.  Ill,  04. 
F.vidence  of  injury  to.  variance,  VI,  1037. 
Issuing  stock  for.  VII.  J/Q. 
Mea-.ure  of  damages  to.  by  fire.  V.  f/10. 
Opiniim  of  witness  as  to  value  of,   VI FI. 

-M.V 
F.iynuiit  by  receiver  of  claims  for  damage 

to.     \'|,     ll(/). 

I'liwer    of   consolidated    company    to    ac- 

<|nire  and  dispose  of.  III.  05. 
Power  of  foreign  corporations  to  hold,  V, 

10 1 5. 


UFA  I,   FST ATF  —  continued. 
I'ower  to  acquire  and  dispose  of,  under 

charter.    1 1,  (h/j. 
I'ower  to  aci|uire.  hold,  and  convey.   Ill, 

.U'o,  .tJi,  ,tJ.'. 
Re-appiaiscnieni  of  land  damages.  IV.  51)0. 
Rolling  ^liick  i^^.  V'l,  4.'". 
Sale   III,   for  non-payment   of  t.■|\e^,   \'ll. 

<<</>,  'f)7. 
Sale  of.  re(|uirements  of  statute  of  fraud  . 

III.  i<w. 
Situs  of.  for  taxation,  VII,  883. 
Statement  of  cause  of  action   in   suits  for 

injury  to,  \'l.  <><jJ. 
Trespass  upon.  VII,   1 108-11 14. 
Variance   liciween   pK'ailing   and   proof   in 

.•ictioiis  relative  to,  V'l,  lo.?7. 
What  is.  VIII.  .UA. 
When  exempt   from  l;ixes,  VII.  Oort. 
When  limitation  begins  to  run  in  :ictions 

for,   VI,  ,?io. 
When  ma\   be  mortgaged,  VI,  41J-415. 
When  subject  to  execiuiou.  \ .  54-'. 
When  sidiject  to  taxation.  VII.  W)i. 

ri:asonahi.f  cakf 

As  ;i|)plie(l  to  selection  uf  servants.  V.  (*}y 
Duty   I  if  company  to  exercise.   V.  850. 
DiUy  of  ciiinpany  to  use.  as  to  trespasser, 

VII.   1140,   1141. 
I'ailure  to  usf,   III.    >^y. 
What  is.  VI,  77V>:  VIII,  ,124 
Sec  also  Cakk;  Dik  t\i<K;  Utmost  Care; 

DlI.MlKNi  K;   NlUll.H.KNl  k. 

RFASONAHI.K  FAfll.lTI  I'S. 

Duty  of  c.irrier  to  furnish.  11,  107-200. 
Under  Fnglish  statutes,  II.  fi4(H>Si. 

RFASONAH  JA'KSS. 
Of  carrier's  rules,  II,  .12<>-.U0. 
Of  chiirges,  II.  fu.'-f).'4. 
Of  contract  limiting  liability.  VI.  .333. 
Of  limitation  of  liability.   II,  439. 
Of  ordinances.  VII.  (\7X 
RE\SONAIU.K  RATKS. 
Construction  of  Ohio  statutes  as  to,  VIII, 
3-'.';. 
RFASONAHI.K  Tl.MF. 
In  K<'i><'*'»l- 

Duty   to  repair  or  rebuild  fence  in.   I, 

172. 
What  is.  in   shipment   of  live   stock,   I. 

741. 
When  (luestion  of.  is  for  court  or  jurv. 

VIII.  ,?J.S. 
Within  which  to  repair  or  rebuild  fence. 
V.  8-7, 
III  carrhiKt*  ol'  iii<-rcliiiii<liN4>. 

Duty  of  carrier  to  forward   within.   II, 

20. 
For  consignee  to  remove  goods.  II,  OT. 
F'or  godds  til  remain  in   warehouse.   II. 

1 46. 
For      inlcrnicdi;ile     cirrier     to     receive 

goods.  1 1,  2\,^. 

For      inlernieiii.'ite     c.'irrier     to     receivr 

giiods  .-ifier  notice  nf  arrival.    II.   J.t^i. 

I''or  rentov.'d,  .'is  changing  liabilitv  from 

c.'irrier  to  w.-irehoiisi-men,   II,   i.^8-i.|o. 

For   removal,   when   (piestion   for   jury. 

II.  140. 


INDKX. 


ll>':! 


")sc  of,  under 

convey,   III. 

aBfs.  IV.  5()(). 

f  taxes,   \'ll. 

lite  i)f  fraud  . 

W> 

I  ill  suits  fcir 

14. 

and   proof  in 

7- 

11.  (K/). 
ini  ill  actionii 

'I,  4i-'-4i5. 
'.  54-'- 
II,  W)l, 

.ants,  V.  (*)l. 
I',  V,  K5<>. 
;<)  trespasser, 


TMosT  Care; 

S. 

,  iy7-joo. 

4<>-^>5i. 


VI.  333. 
439. 


as  to.  Vlir. 

fence  in,  I. 
ve  stf)ck,  I, 
)nrt  or  jury, 
ehuild  fence. 

within,   II, 

oods,  II,  01. 
relioiisc,   II. 

to     receive 

to  rerelvc 
v;.l,  11,  _Mr>. 
ai)ililv  from 

II.  i.?S-i.}0, 
)n   for  jury. 


RF,.\.snN:.\ni.F.  TTMF,  —  continued. 

Ill  rarriiiK*'  «••'  ni«'r«'liiiinH"«'—  lontiniud. 
In  wliieli  to  receive  or  unload  Konils  by 

eoiisimiee,  what    is,   II,    1o,v 
Mtist   he  f.irried   within,    II,  (q. 
To   consiKiicf,    to    remove    n<iods   .iftcr 

arrival.    1 1.  .)7  4<».    ".(7-i4"' 
To  remove  Ki'otis  after  transit  ended,  II. 

To    store    Hoods    ;ifter    refns.d    of    con- 

siKUec  to  rcei'ivr.    I  I.    lo.V 
What   is,  for  earriine,    1 1,  'i.S. 
■  \\'hat  is,  for  removal  hv  eonsi(.;nee,  II, 

4S. 
Within  which  carrier  must  deliver,   11, 

fJO-OJ 

Within  which  to  tile  notiee  of  claim  lor 

lo-s,     II,     I.S(). 

Ill  nii-rhm)'  of  |ni»««*<'iiK«'|.H  or  liiiuutiv*-. 

For  transfrr  of  p.asseiiKers  to  connect- 
ing liiH\    II,   .SI". 

In  which  lo  alinhl.  'h'lv  of  carrier  to 
allow.  II.  .vx^ 

Starling'  tr.iiii  after  c  \pir.itioti  of.  1 1.  405. 

To  aliKhl  iri.in  Ir.iiii.  II.  .(17.  .V>7-4<J". 
477  4K I, 

To  call  for  l>i^'ua;.'c,  1,  540.  .s.So,  551,  S5J. 

To  enter  car.  1 1.  .Vio.  .i'tl. 

Tr)  produce  ticket.  \'II,   lo.Sl. 

RFASSi:SSMF\T 

Of  increased  laml  damages.   I\',  588. 

RFHATIS. 
Of  taxes.  \II.  '>.^<>.  .        . 

On  charHes.  unjn-i  discrimination  in,  V  I. 

21. 
KiHht  of  owning  comiiaiiv  to  demand^  VT. 

J4«. 
Ki«ht  to  recover,  II,  (as. 
Validity   and  etTect   of  contracts  for,   IV, 

ii<)-i.M 
See  also  |)kaw!ia<  K.s. 

RFHI.I.I.ION. 

See   Wak. 
RKIUHI.DINr.. 

Of  ahandoned  lines,  compcllinR.   I,  5- 

Of  hridnes.   I,  (h/i,  Hy}. 

RFIU'TT.M,. 

Admissiltility  of  evidencce  in,  in  actions 

for  danianes  hy  fire,  V,  QIJ. 
Comiiettnev  of  eviilence  in,  V,  }f)\. 
Fvidence  in.  V,  4JS;  VIII.  i<). 
Of  evidence  in  reduction  of  damages,  IV. 

Of  presumption  of  company's  ncKligencc, 
III.  1'':  V,  aif)-<W«;  VI,  8.>S. 

RFCFI  I'T. 

01  haHK.iK'c  hy  carrier,  check  as  evidence 

of.  I.  545. 
Of  Hoods  hy  carrier,  hill  of  lading  as  evi- 

(Kiice  of.  I.  (io4-'H)fi. 
Of  K'""ls.  /Ti/dd  /■(!(/>  evidence  of  through 

coiilr.ict,   1 1,  -!-7. 
Of  money  hy  niortnatje  trustees.  VI,  4'^'5- 

RFCKII'TS. 
dcnrnil  Ircutiiiciil.  \'l,  iiTot. 
Admissihility   an.l   <'tTect    of,   as   evidence, 

V,  .m-v 
Rills  nl  l.ulinu  considered  as,  I.  ^o.^-ChiH. 
Coiu-hiM' 'iKss  of,  II,  157. 


HFrFIPTS-  o'liliiiiicl. 

|.:t'fecl  of  failure  to  rend,  V,  .'(S7. 

For  ha^^ja^'e,  sli|)ulations  limilinK  liabil- 
ity ill.    I.  5(1.1. 

[.'or  cari>inK  ni.iiis,  tax  on.  VII,  72. 

|."or  hcmkU    el'fecl   of,   .Is  eviililice,    II.  .'iS. 

iiKlorseineiil  of  notice  limilinK  liability 
on,  VI.  x\7. 

In   full,  by   subcontractors,  ilTict  of.   III, 

In  full  of  alt  damavres  as  defense,  V.  <)K«). 

Limitation   of   liability   by    stipulations   or 

eoiiilition.s   ill,    I,   7i'>i ;    II.    1'  .^:    V.   .S-^f'. 

.'^«7. 
Parol  e\irleiice  to  coutr.idict.  V.  4H0 
I'assnmer  tickets  are,  \'ll,  lo.VJ. 
W.irehouse,  VIII.  I'lJ. 
WeiKht  of,  as  evidence,   V.  $.i(>.  _ 

When   deemed   special   contracts   limiting 

liability,  V,  .V).'. 

R|..(i:ivi-us 

iitiicrtil  In-iilnioit.  \1.  1  Kn. 

/'f'Ti'iT  to  tifl'KUit  n  nYcirri'.  \'I.  iifil. 
Who  m,iy  I'l-  iifpoiiitiil.  \'\.   1  i(i(>. 
(irouiids  for  iiyt<oi\tliniiit.  VI.   1  ifi<i. 
.tf^fliaition.  niiil  lioii'  r/i.v/'i'.tci/  n/'.VI.  1 17.'. 
A'a'/i/.v.    /'(i-i'O.v.    and    (liitits   of    rcvcircrj, 

VI.   .178. 
rnyinrnl  of  chiinis:  l^nority.  \  I,  1194. 
h'ccfhrrs'  cirtifk.itcs.  \'l.   uno. 
.S'fi/c.t  ^v  irtii-.rrs.  \l.  i-'o7- 
Actions  l<y  or  ugainsl.  VI.  I -'08. 
.Ud'nnls.'W.  I -'17. 
Conil'cnsiition.  \'l,   l-'-'o. 
h'cmorni,  substitution,  and  discharge,  VI. 

l.ialiilily  of  com  fun  y  for  acts  of  reccii'cr 
while  in  possession,  VI,  11J7- 
Appointment  of,  as  K''inn<l  '•'  abatement, 

I.  '). 
Api)ointment    of,   in    proceedings   lo   dis- 

sr)lve,   IV,   !,}(). 

Citii'.enship  of,  on  (|ne.sition  of  removal  of 
cause.  VII,  .M- 

CompelliiiH  construction  of  liigbway 
crossing  by,   1 1 1,  4J.S. 

Duty  of,  to  Hiant  eipial  facilities  to  con- 
necting lines,  VI.  ,\$. 

FiTect  of  api)oiiitment  of.  on  creditors' 
rinlit  to  enforce  payment  of  subscrip- 
tion. VII,  .U.S. 

Indemnity  to,  to  protect  against  debts. 
V,  1  KM. 

In  foreclosure  suits.  VI,  48<;-4'>8. 

Interference   with,  as  contempt.    III,   i8j, 

i8< 

Interference  \mIIi,  by  strikers,  \'II,  7JI. 

Liability  of  eom|)any  for  personal  inju- 
ries where  re:  .1  is  in  h.'inds  of.  III.  479. 

Li.-ibilily  of.  for  ininrits  by  tire,  V,  8<;8. 

Liability  of,  lor  killing  stock,   I.  .171. 

Necessity  of  jissessment  on  subscription 
where  road  is  in  hainls  of,  VII,  747. 

Of  relief  .issoci.-itions.  VII.  l.'^. 

Operation  of  road  hv.  as  defense  to  action 
for  eaiisiim  death.' I II.  Si  1. 

Powers  of.  VIII.  ,U-.s. 

powers  of,  to  contract  lor  rebates  ami 
drawbacks,  IV,   UJ. 

Prm  redinus  ai;.iiii--t.  by  Interstate  Com- 
merce Coiiimi-sion,  VI,  55. 
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RECEIVERS  —  co)i/iHi(frf. 
Property  in   hands   of,   when   subject   to 

taxation,  VII,  867. 
Sales  by,  VI,  496. 
Sufticiency     of     declaration     in     actions 

against,  III,  805. 
Variance  between  pleading  and  proof  in 

actions  r.gainst,  VI.  1037. 

RECIPROCAL  DUTIES. 
Of  passenf^cr  and  sleeping-car  company, 
VII,  130. 

RECIT.^LS 

In  bills  o''  d  :rr  as  to  condition  of  goods 
shippcci,   i,  607.  608. 

In  deeds,  estoppel  by,  V,  370. 

In  deeds,  proof  ^f  sales  of  similar  property 
by,  IV,  653 

In  deeds,  we;      :     ;'.  as  evidence,  V,  523. 

In  invalid  in  >  ;iie.its,  competency  of,  as 
evidence.  \     ;c>'\ 

In  judgments,  corclusiveness  of.  IV,  757. 

In  railway-aid  bonds,  efifect  of.VI,  700-705. 

In  railway-aid  bonds,  effect  of,  upon  nego- 
tiability. VI,  689. 

In  records  on  appeal,  sufficiency  of,  I, 
421. 

In  statutes  relating  to  live  stock,  I,  89. 

In  stat'.k's,  weight  of,  as  evidence,  V,  524. 

In  transcripts  on  appeal,  effect  of,  I,  367. 

RECKLESSNESS. 
Allowing  exemplary  damages  for,  II,  577. 

RECOGNITION. 

Estoppel  by,  V,  376. 
RECOMMITTAL 

Of  report  of  commissioners  in  condem- 
nation proceedings,   IV,  740. 
RECONSIDERATION. 

Of  verdict,  VIII,  92. 
RECONVEYANCE. 

Decree  for,  IV,  25. 
RECORDING. 

Consent  of  city  to  use  of  street,  VII,  390. 

Of  assessment  on  stock,  Vil,  752. 

Of  deeds,  IV.  6. 

Of  mortgage  of  rolling  .stock,  V^I,  428. 

Of  ordinances,  VI,  756. 

(Jf  proceedings  for  consolidation.  III,  82. 

See  also  Registration. 

RECORDS. 
Admissibility  of  admissions  of,  V,  390. 
Admissibility  of,  in  evidence.  III,  858;  IV, 

,317- 
Certified  copies  of  public,  as  evidence.  V, 

502. 
Estoppel  by,  V,  364-368. 
T'lling.  on  appeal,  I,  443. 
Jurisdictional   facts  must   appear  on  face 

of,  IV,  489. 
Of  assignment  for  creditors,  I,  482. 
Of  corporations  as  evidence,  V,  508. 
Of  deeds,  effect  of,  as  notice,  IV,  6. 
Of  instruments  as  best  evidence,  V,  458. 
Of  judgments  as  evidence,  I,  287. 
Of  judicial  proceedings,  admissibility  and 

effect  of,  V,  512. 
Of  judicial  proceedings  as  best  evidence, 

V.  457. 
Of  land  oftice  as  evidence,  V,  503. 


RECORDS  —  continued. 

Of  train  dispatcher,  admissibility  and  ef- 
fect of,  as  evidence,  V,  518. 

Review  of  matters  not  apparent  on,  I, 
421-7423- 

Sufliciency  of,  on  appeal,  generally,  I,  421- 
423- 

What  must  appear  in,  as  to  attempt  to 
agree  with  landowner,  IV,  502. 

What  must  appear  in,  on  appeal,  IV,  794- 
796. 

RECOUPMENT. 
See   Set-off;    Counterclaim,   and   Re- 
coupment. 

RECOVERY  BACK. 
Of  taxes  paid,  VII,  999-1001. 

RECOVERY  OVER. 

By  city  against  company,  VII,  458. 

By  company  against  third  person,  VII, 
4S8. 

By  express  company  against  railway  com- 
pany, V,  604. 

By  initial  carrier.   II.  211. 

By  insurer  against  railway  company,  T, 
18. 

By  joint  tort-feasor  after  satisfaction,  VI. 
102. 

By  municipality  against  company  for  in- 
jury in  streets,  Vll,  704-706. 

For  injury  at  station  against  mail  con- 
tractor, VII.  231. 

Of  damages  to  third  persons,  VII,  408. 
REDEMPTION. 

From  execution,  V,  S49. 

From  mortgages  on  land  condemned,  IV, 

439- 
From  tax  sale,  VII,  997. 
Meaning  of   "  redeemable "   in   a  pledge. 

VIII.  32s. 
Of  mortgaged  premises,  VI,  521,  522. 
Of  tickets,  statutes  regulating,  VII,  1043. 
REDUCTION. 

By  statute  of  compensation  for  carrying 

mail,  II,  5. 
Of  capital  stock,  VII  285. 
Of  rental   value   as   element   of  damages, 

VII,  666. 
RE-EXAMIN.VriON. 

Of  witnesses  generally,  VIII,  224,  225. 
REFERF.ES. 

\uthority  and  power  of,  VII,  3. 
Findings  of.  i'l  elevated  railway  cases,  IV, 

346-349- 

Qualifications  of,  VII,  3. 

Removal  of.  VII.  4. 

See  also  KEFERENtE.  . 

REFERENCE. 

General  treatment.  VII,  2. 

To  ascertain  damages  for  infringement  of 
patents.  VI,  953. 

To  master  in  foreclosure,  VI,  486. 

See  also  Arbitration  and  Award;  Ref- 
eree. 
REFORM.\TION. 

Of  contract,  V,  355. 

Of  deeds,  IV,  24. 

Of  errors  in  receiver's  accoUHi,  VI,  1220. 

Of  insurance  policy,  V,  847. 
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REFRESHING  THE  MEMORY. 

Admissibility  of  memoranda  used  for,  as 
evidence,  V,  507. 

How  may  be  done.  VIII,  225-227. 
REFRESHMENT  ROOMS. 

General  treatment,  VII,  4. 

Rights  of  passengers  at,  II.  3i9- 

See  also  Eating-house  or  Station. 

REFUNDING. 
Amount  received  on  setting  aside  accord, 

I.  19- 
Of  excessive  rates.  VI.  56. 
Of  illegal  tax,  VII,  998. 
Of  money  on  lost  ticket.  VII,  1062. 
Of  money  upon  refusal  to  honor  through 

ticket.  VII,  1075. 

REFUSAL.  ,     ^ 

Of  consignee  to  receive  or  unload  goods, 
effect  of.  IT.  101-105. 

REGISTR.\TION.  , ,     ,    , .      . 

Of  bonds  as   shares   to  enable  holder  to 

vote,  I,  670. 
Of  charters.  II.  676. 
Of  condemn.ntion  proceedings,  IV,  490. 
Of  debentures.  III.  960. 
Of  deeds,  IV.  6. 
Of  deeds  of  trust,  I\  .  25. 
Of  mortgages,  VI.  a.U.  435' 
Of  order  of  coiitirmatidn  of  report  ot  com- 
missioners. IV,  7.>Q. 
Of  railway-aid  bonds,  \  I.  673,  0«4. 
Of  voters  at   elcctiin   nn  (luestion  oi  aid 

to  railways,  \'I,  5'^^'- 
See  also  Ri;( okdin*;. 
REGULAR  DEPOT  OR  STATION, 

What  is,  VIII.  325. 
REGULARITY. 

Of  election   in  aid  of  railway,   who  may 
question,  VI,  606. 
REGULAR  TR.MNS. 
What  are,  VIII,  325. 
REGULATION. 
Ill  B«Mioral.  „ 

By  states  of  interstate  carriers  or  trathc. 

VI.  6f)-7i.  f 

By  statute  or  ordinance  as  to  rate  ol 
speed.  VII.  676-681. 

Of  cable  railway  by  city  ordinance,  1, 
728, 

Of  commerce  by  statutes.  VII,  250. 

Of  construction  of  roads  by  statute.  111, 
no.  ^  . 

Of  depots,  side-tracks,  etc.,  by  commis- 
sioners, VI,  114.V  , 

Of  highway  and  railway  crossings  by 
commissioners,  VI,  1144-1146. 

Of  speed  at  crossings  in  cities,  VI,  700- 

Of  street  railways  by  ordinance,  VII, 
437-444.  J 

Of  "steam  roads  in  streets  by  statutes  and 
ordinances,  VII,  669-693. 

Of  street  railways  by  statutes,  Vll,  430- 
437. 

Of  "telegraph  lines,  VIII,  141- 

Of  tramways  by  cities,  VII,  1103. 
Of  »-harK<'s,  faros  ami  lolls. 

Of  charges,  VI,  .379-  „    .  ^  ,^ 

Of  charges  by  legislature,  II,  612-622. 


condemnation 

Interstate    Com- 
54. 


REGULATION  —  continued. 
Of  j'liai'Kos,  faros  ami  tolls  —  cpiitinueJ. 
Of  charges  by  state.  VIII,  190. 
Of  charges  for  storage  in  elevators,  IV, 

369. 

Of  passenger  fares,  VII,   1076-1079. 

Of  rates  and  fares  by  railway  commis- 
sioners, VI,  1139-114,3. 

Of  tolls  by  statute,  1,  723. 

REGULATIONS. 
Of  cities  as  to  hacks  at  stations,  V,  1062, 
Of  other  companies,  admissibility  of  evi- 
dence of,  V,  422. 
Of  passenger  carriers,  II.  .328-336. 
Of  relief  associations,   evidence  of,   VII, 
16. 

REHEARING. 

Before    commissioners 

proceedings,  IV,  740. 
Of    proceedings    before 

merce  Commission,  VI, 

REIMBURSEMENT. 

Of  agents,  for  expeniliture,  I.  5'. 

Of  expenditures  by  civil  engineer.  III,  MS- 
REINSTATEMENT. 

Of  satisfied  judgments,  VI.  loi. 

Of  street  or  highway  after  discontinuance, 

vu,  555. 

REISSUE.  ,  ..     ^     . 

Of  stock,  compelling,  when  certihcate  is 
lost,  Vll,  281. 

REJOINDER.  ^.  .  ,^.- 

When  proper,   form,  suthciency,  etc.,   VI, 
1018. 
REL.VnONSHIP.  .„       ^ 

Degree  of,  between  plaintiff  and  person 
killed    unimportant    in    assessing    dam- 
ages, III,  930.         ,  .     .«     „       ^-         ( 
Of  person  killed  to  plaintifif.  allegation  of. 
in  complaint.  III,  793- 

RELATIVES. 

Of   passengers,   duty   of   company   as  to. 

VII.  214-  ,    „ 

Of  passengers,  rights  01,  11,  337- 

RELATOR. 
Who  may  be,  VI,  384. 

RELEASE. 
General  treatment.  VII,  6. 

General  l^rinciflcs.  VII,  6 

By  injured  fosscngcr.  VII,  il. 

By  injured  employe.  VII,  13. 

By  landowner,  VII,  14- 
In  Koiioral.  u      \tm 

Acquiring  title  to  right  of  way  by,  Vll, 

By  father  of  minor  child  killed,  III,  812. 

O'f  garnishee,  1.  .509. 

Of  interest  of  witness,  Vlli,   199. 

Of  mortgages,  VI,  519-     ,  , 

Of  right  of  way,  power  of  personal  rep- 
resentative to  give,  V,  553. 

Transfer  of  right  of  way  by,  IV,  479. 
Of  canso  of  attl<m. 

By  husband  of  woman  killed.   111,  cs_i2. 

By  parent  of  damages  for  injuries  to  in- 
fant employe,  V,  250.  _ 

From  plaintiff  as  a  defense  to  action  for 
flowing  land,  V,  981. 
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RELEASE  —  continued. 
Of  caiiHc  of  at!l  ion  —  fontinucd. 

From  tenant  to  landlord,  effect  of,  on 

right  to  sue  elevated  railway,  IV,  311. 
Of  cause  of  action  for  causing  death,  by 

deceased  in  his  lifetiine.  III   812. 
Of  claim  for  personal  injuries  to  wife, 

V,   iof)7. 
Of  claim  for  wages.  V.  11. 
Of  damages  to  other  property  of  grantor 

by  conveyance   of  right  of  way,   IV, 

477. 

Of  liability  for  stock  killed.  I,  277. 

Of  subscriber  to  stock  as  defense  to  ac- 
tion on  subscription,  VII,  791. 

Of  subscriber  to  stock  by  abandonment 
of  enterprise,  VII,  770. 

RELETTING. 

See  Sun-i.KTTiNG. 
RELEV.ANCY. 
Of  evidence  in  aci  01. s  for  causing  death, 

III,  845. 

Of  evidence  in  actions  for  injuring  ani- 
mals, I,  278-280. 
Of  witnesses'  answers.  YIII,  210. 

ULLIEF. 

Against  irregular  service  of  process,  VI, 
1103. 

What,  granted  in  suit  Ui  enjoin  construc- 
tion of  steam  railway  in  street,  VII,  648. 
RELIEF  ASSOCIATIONS. 

Gciicnil  trcatiihiit.  \'1I.  15. 
RELIGIOUS  TEACHERS. 

Special  rates  to,  VI,  58. 
RELOCATION. 

Notice  of  application  for,  VI,  362. 

Of  route,  effect  of,  VI,  362. 

Of  route,  right  to  make  denied,  VI,  361. 

Of  route,   right   to   make,   generally,   VI, 

358. 
Of  route,  right  to  make  under  charter  or 

statute.  VI,  35y. 
Of  route,   right   to   make   under  contract 

with  landowner.  VI.  360.  362. 
RE^L\INDER.MAN. 
As    party    in    condemnation    proceedings, 

IV.  497- 

When  entitled  to  land  damages,  IV,  564. 

re:\ianding. 

Cause  after  removal.  VII,  44,  45. 

For  further  proceedings  below,  IV,  810. 

For  new  trial  below.  II.  609. 

To  justice   jf  peace  for  new  trial,  I,  368 
REMEDIAL  CASES. 

Meaning   of.   under    Minnesota   Constitu- 
tion    fixing    jurisdiction     of     Supreme 
Court,  VIII,  325. 
REMEDIAL  ST.ATUTE. 

Construction  of,  VII,  265. 

REMEDIES. 
Ill  KtMiernl. 

Against  relief  associations,  election  of, 

VII,  17. 
Amending   charter    by    providing    new, 

II.  685. 
At  law.  creditor  must  exhaust.  Ill,  352. 
Change  in.  not  impairment  of  charter 

contract,  II,  682. 


REMEDIES —  tOHfmwfrf. 
In  frenei-ul  —  continued. 

Change   of,    by    statute,   as   ground   of 

abatement,  I,  10. 
Election  of,  by  attorney-general,  I.  511. 
For   breach    of   construction    contracts. 

III.  166-180. 
For  disturbance  of  ferry  franchise,  V, 

837-839. 
For  errors  and  defects  in  pleadings,  VI, 

1054-1061. 
For   interference    with    easements,    IV, 

161. 
For    interference    with,    or    disturbance 

of.  corporate  franchise,  V.  1027. 
For  interference  with,  or  obstruction  of, 

private  ways,  VI,  1079-1081. 
For  nuisances,  VI,  893-902. 
For  obstruction  of  navigation,   I,  718- 

720. 
Of  assignees,  I,  480,  481. 
Of  parties   to  purchase  of  land,  VIII, 

152,  153- 
Of  railway  contractor,  III,  141,  142. 
On  leases,  VI.  238-242. 
Upon    railway   mortgages,    election    of, 

VI,  470-472. 

Validity  of  statutes  affecting,  VII,  250. 
As  to  cli«rif«'s. 

For  collection  of  charges,  II,  643-649. 
For  discrimination  in  charges,  IV    104, 

123-128. 
For    overcharges    in    passenger    fares. 

VII.  1 083- 1 085. 

Of  prirties  paying  overcharges,  II,  628- 

639. 
As  to  stoek  nnil  stock holdoi-N. 

For    invalid    or    irregular    increase    of 

stock.  VII,  284. 
Of  companies  against  holders  of  forged 

certificates  or  transfers.  VII,  304. 
Of  minority  against  majority  of  stock- 
holders. \'II,   740-342. 
Of    stockholders    against    corporations, 

VII,  .130-334. 
Of  stockholders  against  corporations  or 

their  t)fficers,  VTI.  328-349. 
Of  stockholders  against  directors,  VII, 

334-338. 
Of  stockholders  on  reorganization,  VII, 

49-53- 
Of  stockholders  who  have  been  deprived 

of  stock,  VII.  33S-340. 
To  enforce  subscrii^tions  to  stock,  VII, 

75(i-797' 
For  follo<'t ion  «»f  taxi's. 

For  collection  of  ta.xes,  election  of,  VII 

990. 
For  illegal  taxation,  VII,  72. 
For    illegal    taxation    in    Canada,    VII, 

1020. 
For  unlawful  taxation,  VII,  998-1010. 
For  damages,  nenofally. 

For  damages  by  fires.  V,  893-968. 

For  flooding  lands,  V.  985-1005. 

For  infringement  of  patents,   VI,  951- 

954- 
For  injuries  caused  by  obstructions  and 
encroachments    in    streets    and   high- 
ways, VII,  713-718. 
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REMEDIES  —  continued. 
For  (lamaKeH,  KuiierHlly  —  continued. 
For  injuries  to  employes,  V,  260-345. 
For  refusal  to  transport  passengers,  II, 

347- 
For  wrongful  ejection   from  train,  IV, 

208-244. 
For  wrongful  interference  with  property 

under  color  of  eminent  domain,  IV, 

826-880. 
Of  abutting  owners,  IV,  291-357. 
Of  abutting  owners  where  steam  roads 

are  constructed  in  streets,  VII,  628- 

669. 
Of    landowners    for    interference    with 

property  in  England,  IV,  921-924. 
Of  landowners  under  Canadian  expro- 
priation proceedings,  IV,  949-955. 

REMITTITUR. 

Of  excessive  damages,  VI,  868-871. 

Of    excessive    damages    in    stock-killing 

cases.  I.  351. 
Of  excessive  damages  on  appeal,  I.  437. 
Of  damages,  efifect  of,  on  right  to  appeal, 

I,  375- 
REMOTE  CAUSE. 

Of  accident,  when  question  for  jury,  VI, 

810. 
Of  death  by  '   cident.  I.  14. 
Of  injury  in  street  or  highway,  VII^  697. 
Of  injury  to  emplove.  what  is,  V.  26. 
Of  spread  nf  fire.  V.  876. 
Plaintifif's  negligence  as.   Ill,  253-255. 
When  question  for  jury,  VI,  802. 
See  also  Pkoxim.vtf.  C.xuse. 
REMOTE  DAMAGES. 
Generally.  III.  673-675. 
In  actions  against  carriers  of  passengers, 

II.  567. 

In  actions  for  false  imprisonment.  V,  612. 
In  actions  for  flowing  lands.  X.  tooo. 
In  actions  for  injuries  by  fire.  V.  959. 
In  actions  for  injuries  to  children.  II,  821. 
In  actions  on  construction  contracts.  III, 

179. 
In  condemnation  proceedings,  IV,  684. 
In    railway-intersection   proceedings,   III, 

407. 
In  stock-killing  cases,  I,  345. 
Under  Canadian  Expropriation  Laws,  IV, 

937- 
See  also  Proxim.vte  Damages. 

REMOVAL. 
Of  build i II K!4,  froJKhts,  otc. 

Of  banks  of  streams,  V,  974. 

Of  buildings,  cost  of,  as  element  of  land 

damages.  IV.  687. 
Of  buildings  in  condemnation  of  land, 

IV.  412. 
Of  farm  crossings,  V.  622. 
Of  freights,   dutv  of  carrier  to  furnish 

facilities  for.  II.  93. 
Of  goods  by  consignee,  reasonable  time 

for.  II,  47-49. 
Of  highway  obstruction   by   surveyors, 

VII.  717. 
Of  personal  prop'-rty  as  element  of  land 

damages.  IV,  6['S. 
Of  property,  cost  of,  as  element  of  dam- 
ages, VII.  663. 


REMOVAL  — fo«^«Hfrf. 
or  buililiiiKN,  n-oiKlUN,  etc.  — ccn tin uea. 
Of  property,  evidence  of  expense  of,  on 

assessment  of  land  damages,  IV,  648. 
or  ofticei-N,  etc. 
Of  directors,  IV,  55. 
Of    disorderly    passenger    from    ladies' 

car,  II,  434. 
Of  mortgage  trustee,  VI,  460. 
Of  name  from  list  of  shareholders,  VII, 

304- 
Of  railway  co       issioners,  VI,  1136. 
Of  receivers,  \    ,  1222-1224. 
Of  referee,  VH,  4. 
Of  trustees.  VIII,  121. 
See  also  Discharge. 

REMOVAL  OF  CAUSES. 
General  treatment,  VII,  20. 
Constitiitiouality  of  statutes,  VII,  20. 
Jl'liat  controversies  are  removable,  VII,  21. 
Grounds  for  removal,  VII,  28. 
Procedure,  VII,  39. 

RENDITION. 
Of  judgment,  VII,  80-82. 

RENEWAL. 

Of  negotiable  paper,   I,  590. 

Of  pass  after  expiration,  VI,  940. 

RENT. 
Charging,  upon  income.  VI,  496. 
Enforcement  of  payment  of.  V.  354. 
Of  leased  lines,   liability  of  receiver  for, 

VI,  1 190. 
Of  right  of  way,  claim  for,  when  prior  to 

mortgage.  VI,  449. 
Of  submerged  land,  liability  of  lessee  to 

lessor  for,  VI,  229. 
Payment  of  claims  for,   by  receiver,  VI, 

1197. 
Priority  of  mortgage  over  claims  for,  VI, 

455.  4.=i6. 
Right  of  mortgagee  to,  \'I.  2,^7. 
Under  leases  generally.  VI.  196. 
When   liability  of  lessee   for,  ceases,   VI, 

234- 

RENTALS. 
When  exempt  from  taxes.  VII,  915. 

RENTAL  VALUE. 

.•\s  element  of  damages,  V.  1003. 

As  measure  of  damages.  IV.  676. 

Before  and  after  construction  of  road, 
proof  of,  VII,  656. 

DifTcrence  in,  before  and  after  building 
road.  VII,  662. 

Evidence  f)f  loss  of.  Ill,  731. 

Evidence  of,  on  assessment  of  land  dam- 
ages, IV,  647. 

Leases  as  evidence  of.  IV.  315. 

Limitation  of  time  to  sue  for  damages  to, 
IV.  .141. 

Measure  of  damages  for  depreciation  of, 

IV,  .332-335. 

Of  contiguous  property,  evidence  of,  IV, 

315- 
Of   property   similarly   situated,    showing 

loss  of.  VII,  657. 
Opinions  of  farmers  as  to,  VIII,  278. 
Opinions  of  witnesses  as  to,  VIII,  247. 
Proof  of  diminution  of,  IV,  315. 
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RENTAL  VALVE  — continued. 
Reduction  of,  as  element  of  damages,  VII, 

666. 
Who  may  sue  for  diminution  of,  IV,  310. 
RENT  CHARGES. 

When  may  be  mortgaged,  VI,  415. 
REOPENING. 

Of  accounts,  I,  21. 
REORGANIZ.XTION. 
General  treatment,  VII.  46. 
After  sale  by  receiver,  VI.  1208. 
New    company    takes    burden    of    paying 

compensation  for  land  taken,  IV,  545. 
Power   to   issue   bonds   under   agreement 

for.  I,  657. 
Property  in  hands  of  new  company,  when 

subject  to  execution,  V,  544. 
When  exemption  from  taxes  passes  to  re- 
organized road,  \'^II,  903. 

REPAIRERS. 
Risks  assumed  by.  V.  179-181. 
When    foreman   is  not   fellow-servant   of, 

V,  751. 

REPAIRS. 
After  accident,   admissibility   of  e  'idence 

of,  V,  426. 
.\fter  accident,  evidence  of,  V,  278. 
At  farm  crossings,  liability  for  failure  to 

make,  V,  626. 
Charging  upon  income,  VI,  496. 
Claims  for  supplies  used  in  making,  when 

prior  to  mortgage,  VI.  450. 
Duty  and  liability  of  street  railway  as  to, 

Vil,  405-410. 
Duty  of  lessee  to  make,  VI,  229. 
Duty  of  receiver  to  make.  VI,  1188. 
Duty  to  keep  cattle-guards  in  repair,  II. 

Evidence  of  subsequent,  m  action  for  m- 
jury  at  crossing.  III.  646. 

Of  bridges,  expenses  of,  I,  700. 

Of  cars,  power  to  bind  company  by  con- 
tracts for,  VII.  188. 

Of  farm  crossings,  duty  to  make,  V,  623. 

Of  fences,  company's  duty  as  to,  I,  168- 

Of  fences,  duty  to  make.  V,  825-829. 
Of  highway  crossings.  III,  43.3-436. 
Of  machinery,  failure  of  employe  to  make. 

when  contributory  negligence,  V,  207. 
Of  property  taken,  evidence  of  cost  of,  IV, 

651. 
Of  railway  intersections.  III,  415. 
Of  road  and   machinery,   failure   of  vice- 

piincipal  to  make,  effect  of.  V,  678-680. 
Of   roadbed   or  track,   duty  to   make,   as 

towards  passengers.  II.  367-374. 
Of  steam  roads  in  cities,  VII,  684-693. 
Of  track,  machinery,  etc.,  duty  of  company 

as  to,  V,  104-113. 
Of  tramways.  VII,  no2. 
Of  wharves,  liability  of  owner  as  to,  VIII, 

188. 
Pavment  of  claims  for,  by  receiver,  VI, 

1198. 
Promise  by  employer  to  make,  effect  of, 

V,  164-167. 
Negligence  as  to,  V.  667. 
Recovery  by  city  of  cost  of,  VII,  409. 
What  it  is  to  repair  street,  VIII,  325. 


REPAIRS  — co»i/i»i«crf. 

When  bound  to  make,  but  not  to  pave, 
VII.  405. 

When  duty  to  make,  extends  to  wi:ole 
street,  VII,  404. 

When  obligation  to  make,  includes  pav- 
ing, VII,  398,  399. 

REPAVING. 

Duty   of   street-railway   companies  as  to. 

VII,  397-405- 

REPEAL. 

Of  charter  provision  exempting  from  tax- 
ation, VII,  891,  892. 

Of  charters,  II,  68.^-694. 

Of  condemnation  laws,  IV,  396. 

Of  franchise  to  lay  tracks  in  street,  VII. 
363-365. 

Of  limitation  laws.  VI.  308. 

Of  ordinanr    \,  VI.  757. 

Of  provis'  requiring  assent  of  city  to 
use  of  stci.m  power  in  streets,  VII,  567. 

Of  statutes.  VII.  271-274. 

Of  statutes  before  subscription  is  com- 
pleted. VI.  559. 

Of  statutes  by  implication,  VI,  557. 

Of  statutes  making  stockholders  liable  to 
creditors,  effect  of.  VII.  317. 

Of  statutcjry  grant  of  right  of  way,  effect 
of,  VI.  1 123. 

Of  stock  laws,  I.  96.  07. 

Of  tax  laws,  effect  of,  VII.  853,  984. 

REPLEVIN. 
General  treatment.  VI T,  64. 
Effect  of,  on  carrier's  lien  for  charges,  II, 

152. 
Of  goods  carried,  right  to  charges  after, 

II,  646. 
Of  property  seized  for  taxes,  VII,  999. 

REPLICATION. 
Evidence  in,  VIII,  19. 
In  action  against  carrier  of  cattle,  I,  805, 
In  action  for  injury  at  station,  VII,  232. 
In  action  for  loss  of  baggage,  I.  569. 
In  action  on  corporate  bonds,  I,  679. 
In  action  on  stock  subscription.  VII.  764. 
In  condemnation  proceedings.  IV.  534. 
Sufficiency   of,    in    stock-killing   cases,    I, 

271. 
When  proper,  form,  sufficiency,  etc.,  VI, 
1014-1018. 

REPORT. 

Estimating   land   damages    from    time   of 

filing,  IV,  584. 
In   railway-intersection   proceedings.    III, 

408,  409. 
Inspection  of,  IV,  79. 
Of  appraisers  of  land  damages.  IV,  589. 
Of  appraisers,  review  of,  IV,  591. 
Of    commissioners,    objections    to,    how 

taken,  IV.  791. 
Of  commissioners  to  assess  damages,  duty 

of  court  to  render  judgment  on,  IV,  755. 
Of    commissioners,    when    appealable    in 

condemnation  proceedings.  IV.  776. 
Of  company's  employe  as  evidence,  I,  287; 

V,  282. 
Of  company's  officer  as  evidence,  V,  513. 
Of  damages  in  condemnation  proceedings. 

generally,  IV,  734-746. 
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REPORT  —  continued. 

Of  oflicer,  admissibility  of,  in  evidence,  II, 
538. 

Oi  referee,  .sufficiency  of,  I,  3. 

Of  supreme  court  commissioners,  confirm- 
ation of,  IV,  283. 

REPRESENT.\TIONS. 
Estoppel  by.  V.  383. 
Power  of  president  to  bind  company  by, 

VI,  1069. 

REPUTATION.  ,     ^  . 

General,  of  servant,  as  proof  of  incom- 
petency, V,  781. 

Of  animals,  evidence  of,  I,  285. 

Of  deceased,  proof  of,  on  question  of  dam- 
ages. Ill,  878. 

Of  party  for  carelessness,  competency  ot. 
evidence  of,  V.  396. 

Of  witness,  attack  upon,  VIII,  208. 

REQUESTS.  .    . 

By  stockholders  that  directcrs  bring  suit, 

VII,  .329,  331.  .3.^6,  341.  347-     .        ^      . 
To  charge,  in  actions  for  causing  death, 

HI.  913-918. 

To  charge  in  stock-killing  cases,  1,  339- 
See  also  Pravkr. 
RESCISSION. 
Of  agreements  *o  convey,  VIII.  153. 
Of  conditional  subscriptions,  VII.  803.    _ 
Of   construction    contract,    equitable   suit 

for,  III,  168.  .       .      o 

Of  contracts  generally.  Ill,  226-228 
Of  corporate  bonds  on  ground  of  fraud, 

I.  679. 
Of  lease,  how  affected  by  part  perform- 
ance, VI,  233. 
Of  railway-aid  subscriptions,  VI,  019.    _ 
Of   release,    restoration    of   consideration 

on,  VII.  II.  r  1       '      V 

Of  rules  for  government  of  employes,  V, 

236. 
Of  rules  of  company  by  conductor.  III, 

60.  .... 

Of  sales,  stopping  goods  m  transitu  is  not, 

li,  189. 

RESERVATION.  ^      .,     . 

From  grants,  of  lands  held  under  Mexi- 
can grants,  VI,  i59-  ,     ,  ^ir 

In  behalf  of  grantor  of  deed  of  trust,  IV, 
28. 

In  charter,  II,  709-  ..^tt 

In  conveyance  for  depot  purposes,  Vlil, 

136. 

In  deed,  IV,  20-23. 

In  deeds,  acquirement  of  easements  by. 
IV,  160. 

In  favor  of  mortgagor,  VI,  440. 

Of  easements  to  landowner  in  appraise- 
ment of  damages,  IV,  590. 

Of  easements  to  landowner  in  grant  of 
right  of  way.  IV,  478. 

Of  easements  to  landowner  in  report  of 
commissioners,  IV.  738. 

Of  power  to  alter,  amend,  or  rev^eal  char- 
ter. II.  687-694.     .  T^^        Q 

Of  right  of  action  by  grantor,  IV,  308. 

RES  GESTAE. 
Doctrine  of,  generally,  V,  463-474. 
What  is  admissible  as,  V,  420. 


RES  GEST. ^  —  cnutimicd. 

What  is  admissible  as,  in  actions  for  caus- 
ing death.  Ill,  856. 

What  is  part  of,  in  action  against  carrier 
of   pa.'isengcrs,    II,   537. 

What  is  part  of,  in  actions  for  injuries  to 
children,  II,  813. 

RESIIIPMENT. 
Effect  of,  to  extinguish  right  of  stoppage 
1)1  tnnisilH,  II,  192. 

RESIDENCE. 
Sec  CiTizKN.siiir,  etc. 

RESIDENT. 
When  word  docs  not  include  a  corpora- 
tion. VIII,  325- 

RESIDUE.  ,  ,       , 

Of  tract,  diminution  in  value  of.  when 
mea.sure  of  damages  for  land  taken,  I  v , 
666. 
Of  tract  not  taken,  damages  to,  assess- 
ment of.  IV.  S77- 
Of  tract,  part  of  vhtch  is  taken,  incon- 
venient shape  of  as  element  of  land 
damages,  IV,  6q6. 

RESIGNATION. 
Of  arbitrators  in   cNpropnation  proceea- 

ings,  efifect  of,   IV.  047. 
Of  superintendent.  VII,  825. 

RESISTANCE.  _  ,  .       . 

Of  passenger  to  wrongful  expulsion  trom 
train.   IV.  200-202. 
RESISTING  ARREST. 

Pros  cutions  for,  III,  384- 
RES  JUDICATA. 

Doctrine  of.  VI,  84-99-  ,.  . 

Prior  condemnation  proceedings  as  bar, 

IV,  532. 
Recovery  by  child   no  bar  to  action   by 
parents,  and  vice  versa.  II,  808. 

RESOLUTION.  .       ,       ^^. 

Fixing   directors'    coinpen.sation   by,    IV, 

58. 
Granting    right    of   way   through    streets, 

VII,  574. 

Of  directors,  validity  of,  IV,  57. 

See  also  Bylaws;  Ordinanoes. 
RESPONDEAT  S.UPERIOR 

Applications  of  doctrine,  V.  671-683. 

Applications  of  doctrine  to  servants  of  dit- 
fcrcnt  departments.  V.  684. 

Cleaning  of  maxim.  VIII.  326. 
RESPONSIBILITY. 

For  due  care,  age  as  test  of,  II,  764-709- 

RESTATING. 

Of  accounts.  I,  21. 
RESTAURANTS. 

See  Refreshment  Rooms. 

RESTITUTION.  .  „ 

Right  of.  where  route  is  abandoned,  IV, 
826. 
RESTOR.\TION.  . 

Of  diverted  funds  by  receiver,  VI.  1200. 
Of  diverted  stream.  VIII.   180. 
Of   highway   after   building    steam    road, 

VIT.  618-625.  . 

Of  highway  after  construction  of  crossing, 

III,  430-432. 
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RESTORATION  —  continued. 

Of  railway  track  after  making  street  cross- 
ing, III,  441. 

Of  stream  after  construction  of  bridge,  I. 
694. 

Of  street  after  construction  of  street  rail- 
way, VII,  410,  411. 

Of  streets  and  highways,  compelling,  VI, 

3-8- 
RESTRICTIONS. 
In  charters,  as  to  charges,  II,  614. 
Of  ta.xing  power.  VII,  830-832. 

RESULTING  TRUSTS. 
When  arise,  VIII.  118. 

RET.'KINING-W.ALLS. 

Cost  of,  as  element  of  land  damages,  IV, 
687. 

Sec  also  L.\ter.\l  Support. 
RETIRING  P.ARTNER. 

Rights  of,  VI,  9.^7. 

RETROSPECTIVE  LAWS. 

Construction  of,  I,  94. 

Power  of  commission  over  pre-existing 
contracts   or   transactions.   VI,   7. 

Regarding  municipal  aid  to  railroads,  VI, 
560. 

Validity  of,  VII,  247. 

When  cure  want  of  assent  of  taxpayers  to 
railway  aid,  VI,  52.3. 
RETURN. 

Of  award  to  court,  I,  460. 

Of  collector  of  taxes,  VII.  986. 

Of  elections  as  evidence.  VI,  592. 

Of  execution  by  sheriiT.  V,  546. 

Of  justice  on  appeal.  VI,  124. 

Of  service  of  attachment,   I,  504. 

Of  service  of  process,  VI,  1100-1103. 

Of  service  of  summons,  IV,  252. 

To  certiorari,  II,  608. 

condemnation   proceed- 


town-bonding  proceed- 


To    certiorari    in 

ings.  IV.  815. 
To    certiorari    in 

ings,   VI.  745. 
To  mandamus.  VI,  387. 
To  mandamus  issued  to  compel  deli\ery 

of  railway-aid  bonds,  VI,  664. 
RETURN  TICKETS. 
Rules  and  stipulations  requiring  stamping 

VII.   1068,  1069. 
REVENUE. 
Ccncral  trcattiicnt,  Vlh  68. 

Customs  duties,  VII.  68. 

Internal  revenue,  VII,  69. 
Of  canals,   meaning  of,   as  used  in   New 

York   Constitution,   VIII,  326. 

REVERSAL. 

Of  decree  of  foreclosure,  VI.  518. 
Of  judgment  on  appeal.  I.  445. 
On    appeal,    granting   amendments 

VI.   1052. 
On  appeal,  grounds  for,  I.  386-414. 
On  appeal  in  town-bonding  proceedings, 

VI,  744- 
What  errors  are  grounds  for,  IV,  784-794. 
When  proper  on  appeal  in  condemnation 

proceedings,  IV,  809. 
REVERSION. 
Of  land  granted  for  condition  broken,  VI, 

1i2. 


after, 


REVERSION  —  continued. 
Of  land  on  breach  of  condition  in  deed, 

IV,  18. 
Of  land  to  grantor  on  dissolution,  IV,  140. 
Of    land    to    owner    on    abandonment    of 

route  IV,  824-826. 
To  abutting  owners  on  abandonment,  I,  4. 
To  abutting  owners  or  discontinuance  of 

highway,  VII,  556. 

REVERSIONERS. 
Right  of,  to  compensation  in  England,  IV, 
908. 

REVII'W. 

Of  actions  against  carrier  of  cattle^  I,  820. 

Of  actions  for  injuries  to  children.  11.825. 

Of  amount  awarded  on  appeal.  IV,  796. 

Of  arbitration  under  Canadian  expropria- 
tion proceedings.  IV,  949. 

Of  attachment  suits.  I,  511. 

Of  award  of  arbitr  itors.  IV,  592. 

Of  decisions  of  commissioners  appointed 
to  examine  proposed  route.  VI.  356. 

Of  decisions  on  demurrer,  VI,   1014. 

Of  discontinuance  of  highway  on  certiorari, 

VII,  55.=;. 

Of  election  of  directors.  IV.  54. 

Of  elevated  railway  suits.  IV,  352-356. 

Of  evidence  on  appeal.  IV,  796. 

Of   foreclosure   proceedings,   VI,   516-518. 

Of  judgments  against  receivers.  VI,  1^17. 

Of  judgments  of  nonsuits,  VIII,  35. 

Of  justice's  decisions,  VI,  123-126. 

Of  motion  for  continuance.  VTIT,    ir. 

Of  motion  for  new  trial,  W.  877. 

Of  procedure  under  English  Compulsory 

Purchase  Acts,   IV.  920.  921. 
Of  proceedings  for  construction  of  grade 

crossing.  Ill,  455. 
Of  proceedings  for  laying  out  street  over 

railway,  III,  414. 
Of  proceedings  in  California.  VIII,  326. 
Of  proceedings  under  town-bonding  acts, 

VI.  74.3-7.-2. 

Of  report  or  award  of  appraisers,  IV,  591. 
See  also  Appe.kl  .\\d  Error. 

REVIVAL. 

Of  abated  suits,  I,  11,  12. 

REVOCATION. 
Of  assent  of  taxpayers  to  railway  aid,  VI, 

57.r 
Of  consent  by  city  to  use  of  streets,  VII, 

580.  581. 
Of  consent  or  grant  for  right  of  way,  IV, 

484. 
Of  free  passes,  VI.  940. 
Of  land  grants,  VI.  163. 
Of  letters  of  administration.  V,  552. 
Of  licenses,  VI,  263-265. 
Of  offer  to  make  conditional  subscription, 

VII.  810,  816. 

Of  submission  to  arbitration.  I.  456. 

Of  submission  to  arbitration  of  question 

of  compensation.  IV.  941. 
Of  subscriptions.  VII.  yT,T,. 
Of  transfer  of  stock,  Vlt.  287. 

REWARDS. 
For  detection  of  criminals.  III,  354. 
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RHODE  ISLAND. 

Operation   of  statute  ot,   giving  right   of 

action  for  causing  death,  III,  753. 
Statutory  regulation  of  grade  crossings  in, 

III,  448. 
Taking    land    for   streets   and   laymg   out 
roads  in,  VII.  554. 
KIGHT  OF  WAY. 

General  treatment.  VII,  "4. 
General  ■latiire  and  hozv  acquired,  VII,  75. 
Relative  rights  of  company  and  adjoining 

owners.  VII.  80. 
Right.t  and  duty  of  company  as  towards 

hiblic.  VII.  82. 
Joint  user  by  two  or  more  roads,  VII.  83. 
In  jjon<»i'i»l. 

Abandonment  of,  I,  1-3. 
Acquired  subsequent  to  mortgage,  pri- 
ority of  mortgage  over,  VI,  458. 
Claim  for  rent  of,  when  prior  to  mort- 
gage, VI,  449.      .  ,  ,,  ,  ...^     , 
Combustible   material   on,   liability   for, 

V,  869-873.         ^     ,  ,  ... 

Condemnalion    of,    for    telegraph    line, 

VII.  1026. 

Construction  of  grant  of,   IV,  38. 

Contributory  negligence  in  allowing 
accumulation  of  combustible  materials 
on  or  near,  V.  890-893. 

Crossing  by  one  railway  of  right  of  way 
of  another.  III.  390-4-'i. 

Definition  of,  VIII,  326. 

Ejectment  by  company  to  obtain  pos- 
session of.  IV,  248. 

Evidence  of  width  of.  V,  911. 

Indemnity  to  company  for  moneys  paid 
for,  V,  1 103. 

Leaving  combustibles  on.  V.  953. 

Measure  of  damages  for  breach  of  en- 
gagements regarding.  III.  703. 

Over  coal  lands,  VI.  232. 

Over  homestead,  power  of  husband  to 
convey,  V.  1063. 

Over  public  lands.  VI.    1120-1123. 

Penalties  for  stacking  hay  or  straw  near, 

VI.  967. 

Presumption  of,  from  undisputed  opera- 
tion of  road.  V,  445. 

Recovery  by  personal  representative  of 
money  paid  into  court  for.  V.  554. 

Right  of  landowner  to  tunnel  under,  VI, 
401. 

Rule  where  animal  is  trespassing  upon. 
I,  164. 

Taking  timber  adjacent  to,  VI,  11 16. 

When  exempt  from  taxes,  VII.  906. 

W^hen  mav  be  mortgaged,  VI,  413. 

When  subject  to  execution,  V.  542. 

When  subject  to  taxation.  VII.  862. 

Who  deemed  trespassers  on.  VII.  1119. 
In  streets. 

Assessment  of,  for  local   improvement, 

VII,  450. 

Company  entitled  to,  at  crossing.   111, 

464.  465.  ,       .  ,  . 

In  city  street,  leaving  stone  and  earth 

outside  of.  VII.  617. 
In  streets,  boundaries  of,  VII,  588. 
In  streets,  power  of  cities  to  grant.  VII, 

';68-572. 
Of  elevated  railway.  IV,  284-291. 


RIGHT  OF  WAY  — continued. 
Under  <-(>ntleMuiatlon  proeeedlnRS. 

Acquisition  of,  by  consent  or  convey- 
ance from  owner,  IV,  462-486. 
Boring   for  oil   on.   by  landowner,   IV, 

443. 

Cultivation  of.  by  landowner,  IV,  442- 

Cutting  grass  on,  by  landowner,  IV, 
442. 

En^-y  under  contract  for,  when  bars 
ejectment.  IV.  849. 

Gifts  of,  IV,  479. 

Measure  of  damages  in  case  of  volun- 
tary grant  of.  IV,  676, 

Pasturing  cattle  on.  by  landowner,  IV, 

443. 

Power  of  foreign  corporation  to  con- 
demn. V.  1015. 

Second  condemnation   of,   IV,   423-426. 

Title  to  buildings  on,  IV,  441. 

Transfer  of,  by  release,  IV,  479. 

Unlawful  use  of,  as  element  of  damages, 

IV.  707. 

Value   of  buildings   on.   as   element   of 
land  damages,  IV,  688. 
Vnrter  si'""'"  <"'  Heense. 

Donation  or  grant  of.  by  guardian,  V, 
1058. 

License  to  use  land  as,  VI,  261. 

Power  of  personal  representative  to  give 
release  of.  V,  553. 

Release  of  damages  for  taking.  VII.  14. 

Reservation  of,  in  deed  of  land,  IV,  21. 

Reservation  of  privilege  to  mow  or  cul- 
tivate sides  of,  IV,  23. 

Right  of  landowner  to  maintain  eject- 
ment where  he  has  given  contract  for, 

IV,  247. 

Specific  performance  of  contracts  to  per- 
mit joint  use  of.  VII,   150. 

See  also  Ro.\dded;  Track. 

RIGHTS. 

Of  persons.  VIII.  326. 
Of  promoters.  V.  1094. 

RIPARIAN  RIGHTS. 

General  treatment.  VII.  83. 

Admissibility  of  evidence  as  to  taking 
water  from  stream.  V,  417. 

Injury  to,  as  element  of  land  damages. 
IV.'  702. 

In  watercourses.  VIII.  171-183. 

Rights  of  riparian  owner  of  land  con- 
demned. IV,  440. 

What  constitutes  a  taking  of,  IV,  449- 

RISKS. 
In  general. 

Allegation   of  negligence  in   subjecting 

emplove  to  extraordinary.  V.  264. 
Endangering  one's  life  to  save  another, 

III.  815.  ,.  ,.,.^     , 

Exposure  to  unnecessary,   liability   tor, 

V.  667.  .,, 

Extra,  from  manner  of  loading  cars,  V, 

Extraordinary  or  hazardous,  V,  169. 
Increased,   due  to  passenger's  physical 

condition,  liability  for.  VII,  \M- 
Increase  of.  right  to  compensation  for. 

in  proceedings  to  lay  out  .street  over 

railway.  Ill,  443. 
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RISKS  —  continued. 
Ill  f(cii(>i-al  —  continued. 

Known,  injuries  to  employes  by,  V,  141- 
149. 

Obedience  to  order  involving,  III,  269. 

Of  fire  assumed  by  adjacent  landowner, 
V,  857. 

Of  negligence  of  fellow-servants,  as- 
sumption of,  V,  650. 

Working  without  knowledge  of,  V,  176. 
AsHuinption  of. 

By  drover  on  cattle  train,  I,  795-797. 

By  employes,  V,  126-184. 

By  employes,  when  for  jury,  V,  i-A-Zil- 

By  licensees,  VI,  270,  271. 

By  owner,  in  shipping,  I,  642. 

By  owner  of  cattle  and  company  re- 
spectively. I,  104. 

By  owner  of  private  car,  VI,  1075. 

By  passengers,  in  getting  on  cars,  II, 
450. 

By  passenger  traveling  on  freight  train, 
II,  424. 

By  person  driving  on  track,  VII,  429. 

By  person  killed,  instructions  as  to.  III, 

897. 

By  repairers  and  construction  hands,  V, 
1 79-181. 

By  shipper,  I,  740:  II,  60. 

By  shipper  in  special  contract,  I,  764- 
■766. 

By  trespasser,  VII.  T147. 

By  trespasser  on  track,  Vfl,  1127. 

Incident  to  employment,  V.  126-141. 

Negativing,  by  deceased,  III,  801. 

Sufficiency  of  evidence  to  show,  V,  296. 

To  save  life  or  property,  V,  202. 

Vice-principal's  negligence  not  an  as- 
sumed risk,  V,  67,3. 

Voluntary.  V,  169-174.  324. 

What  are  assumed  by  infant  employes, 
V.  250. 

When  contributory  negligence,  111,264- 
269. 

RIVAL  LOCATION. 
Of  route,  VI,  362. 

RIVERS. 
See  Navigable  Waters. 

ROADBED. 

Assumption   of  risk  from   defects  in,   V, 

133- 

Construction  and  repair  of,  as  towards 
passengers,  II,  367-374. 

Duty  of  company  as  to  safety  of,  V,  43-48. 

Failure  of  employe  to  exam'  .e,  when  con- 
tributory negligence,  V,  205. 

Notice  or  knowledge  of  defects  in,  V,  154. 

Risks  assumed  from  defects  in,  V,  180. 

Situs  of,  for  taxation,  VII,  885. 

When  exempt  from  taxes,  VII,  906. 

When  subject  to  taxation.  VII,  862. 

See  also  Right  of  Way;  Track. 

ROADMASTERS. 
As  experts,  VIII.  293. 
As  fellow-servants   with  other  employes, 

V.  763. 
Autho'Hty   of,   to    employ   physician,   VI, 

394- 
Implied  powers  of,  I,  44. 


ROADMASTERS  —  continued. 
When  conductors  are  fellow-servants  of, 

V,  738. 

When  engineers  are  fellow-servants  of,  V, 
744. 

ROBBERY. 
Of  passenger,  liability  of  company,  I,  558; 

II.  436. 
Prosecutions  for.  III,  384. 
When  defense  to  carrier,  II,  21. 

ROCK  ISLAND. 

Military  reservation  at,  VI,  11 18. 

ROLLING  STOCK. 

Claims  against  United  States  for  sale  of, 

III,  8. 

Claims  for,  when  prior  to  mortgage,  VI, 

430. 
Construction  of  contracts  for.  III,  238. 
Lien  for  price  of,  VI,  2yy. 
Mortgages  of,  VI,  426-433. 
Payment  of  claims  for,   by  receiver,   VI, 

1 197. 
Receiver,  how  far  bound  by  contracts  for, 

VI,  1 189. 

Situs  of,  for  taxation,  VII,  886. 

What  it  embraces  for  purposes  of  taxa- 
tion, VIII,  ^27. 

When  deemed  fixtures,  V,  970. 

When  may  be  reached  in  attachment,  I, 
497- 

When  subject  to  execution,  V,  544. 

When  subject  to  mechanic's  lien,  VI,  287. 

When  subject  to  taxation,  VH,  868-870. 
ROUNDHOUSEMAN. 

When  foreman  is  fellow-servant  of,  V,  752. 
ROUND-TRIP  TICKETS. 

Duty  of  carrier  to  offer  for  sale,  VII,  1064. 

Exchanging,  VII,   1066. 

Good  for  how  long,  VII,  1066. 

Good  on  what  trains,  VII,  1066. 

Interpretation  and  effect  of,  V'll,  1064, 
1065. 

Rule  requiring  identification  and  stamp- 
ing, VII.  1067-1069. 

Taking  up  wrong  end  of,  IV,  185. 

When  fare  must  l)c  paid,  VII,  1067. 

Who  may  use,  VII,   1065. 
ROUTE. 

Change  of,  after  election  to  give  muni- 
cipal  aid.  effect  of,   VI,  601. 

Change  of.  effect  on  donation,  VI,  652. 

Change  of.  when  releases  subscriber  to 
stock,  VII,  775. 

Choice  of,  under  charter  provisions,  II, 
706. 

Conditions  in  subscription  as  to  location 
of,  VI,  636;  VII.  812-816. 

Construction  of  bill  of  lading  as  respects, 
I,  614. 

Construction  of  statutes  making  company 
liable  for  property  destroyed  along  its, 
VIII,  305. 

Construction   of  subscription   as   regards, 

VII,  740. 

Diversion  of  goods  from,  extinguishes  lien 
for  charges.  II.   154. 

Diversion  of  goods  from,  liability  of  car- 
rier for,  II,  238. 

Diversion  of  goods  from  usual.  II,  76-78. 
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on   and  stamp- 


ROUTE  — continued. 

Effect  of  change  of,  after  mortgage.  VI. 

Effect  of  change  of.  on  right  to  railway 

aid,  VI,  6^7-  ,        ,.      .. 

Liability  of  initial  earner  for  diverting 
goods  from.  II,  206.  207. 

Limitation  of  liability  lost  by  diverting 
goods  from,  II.  184. 

Location  of.  VI.  .132-364-    .  ,  .     ,         , 

Location  of  road  must  be  within  boundary 
lines  of.  IV.  284.  ,      .  .    ,,,    „ 

Of  elevated  railway,  selection  ot,  IV,  279. 

Powers  of  commissioners  as  to.  VI.  ii55- 

Question  of,  how  far  involved  on  assess- 
ment of  damages,  IV,  619. 

Selection  of.  by  carrier,  II.  32. 

Sec  also  Relocation. 

RUBBISH.  .   ,       , 

Allowing  to  accumulate  on  right  ot  way. 

V,  871.  878. 
Leaving  near  track,  II.  4'°- 
Sec  also  CoMHUSTiBLE  M.\tter. 

RULES. 

In  mMUTlll.  _ 

By  bridge  company,  right  to  maKe,  1, 

724. 
Ejection   from  station  for  violation  of, 

VII,  223.  ,         ,      - 

Forbidding  collateral  impeachment  ot 
iudginent.  IV,  767-770. 

For  management  of  stations,  Vll,  207, 
208. 

Of  company,  admissibility  and  effect  of, 
as  evidence,  V,  5 '3-  , 

Of  company.  con.s.tructinn  of.  when 
question  for  experts,  VIII,  266. 

Of  company,  opinion  of  witness  as  to  in- 
terpretation of.  VIII.  240. 

Of  company,  reasonableness  of,  a  ques- 
tion of  law,  VIII,  43-  ,     ,  , 

Of  company,  when  provable  by  carol, 

V,  454. 

Of  corporations,  admissibility  of  evi- 
dence of,  V,  422. 

Of  evidence  as  to  damages.    III,   723- 

Of    other    companies,    admissibility    of 

evidence  of,  V,  422. 
Of  relief  associations,  evidence  of,  Vli, 

Of  union  depot  companies  and  their  en- 
forcement, VIlI,   137- 

Rescission  of,  by  conductor,  III,  00. 

To  plead,  in  ejectment,  IV,  252. 

Violation  of,  as  defense  to  accident  in- 
surance policy,  I,  17- 
For  employes. 

Allegation  of  failure  to  adopt,  V,  205. 

As  to  duty  to  employes  respecting  safety 
of  machinery,  appliances,  etc.,  V,  67- 

83 

Contributory  negligence  while  disobey- 
ing. V,  230-233. 

Duty  of  employe  to  obey,  V,  234-23r 

Instructions  touching  employes  obedi- 
ence or  disobedience  of,  V,  307- 

Insufficiency  of,  V.   166. 

Negligence  of  company  with  respect  to 
promulgation  of.  V,  310- 


RULES  — foii^;i«f(/. 
For  ««in|»l<i,v«>H  —  loiitiinii'J. 

Obedience  or  disobedience  of.  when 
constitutes    contributory    negligence. 

V.  234-246.       ,..,.,. 

Of  company,  admissibility  of,  in  evi- 
dence, V,  282. 

Of  company,  duty  to  make  and  enforce, 

V.  27-34. 
Violations  of,  V,  240-246. 

Vov  eHtiiniitine  diuniiKOM,  ott'. 

As  to  lial)ility  of  master  for  injury  to 
servant  caused  by  negligence  of  vice- 
principal.  V.  671-683. 

For  ascertaining  damages  for  injuries  at 
crossing.  III.  6.i;6. 

For  assessing  damages.  III.  7i^- 

For  assessing  damages  in  actions  for 
causinp,  death.  III.  924. 

For  con.putation  of  damages.  IV,  329. 

For  estimating  damages,  instructions 
giving,  VIII,  60.  7X 

For  estimating  land  damages,  IV,  575" 
588.  ^      ^ 

Of  carriers  of  goods,  II,  162-164. 

For  fellow-servants. 

Disobedience  of.  V.  662. 

Failure  of  vice-principal  to  promulgate, 
liability  of  company.  V.  677. 

Non- liability  for  negligence  of  fellow- 
servants  in  disobeying,  V,  655. 

Of  non-liability  for  negligence  of  fel- 
low-servants, V,  645-671. 

For  passcnRors. 

Against  traveling  on  freight  trains,  vio- 
lation of.  II.  426.  . 

As  to  care  required  from  carrier  ot  pas- 
.sengers.  II,  3.55-367- 

As  to  carriage  of  baggage,  et=fcct  ot  non- 
compliance with,  I,  525. 

Compliance  with,  by  passenger,  how 
pleaded.  IV.  215. 

Crossing  tracks  in  violation  of,  contriD- 
utory  negligence,  II,  492. 

Disobedience  (-'f.whcn  contributory  neg- 
ligence, II,  444;  VII,  228. 

Disobeying,  in  getting  on  cars,  contrib- 
utory negligence,  II,  45°. 

Ejection  of  passenger  for  violation  ot, 

IV,  164.  ,       J-     1     r 

Expulsion    of    passenger    for    disobedi- 
ence of,  VII.  .S.34.    ..        ,  .         .  , 
Of  carriers,  admissibility  of,  m  evidence, 

Of  carriers  of  passengers,  II,  328-336. 
Of  company  as  to  getting  on  or  off  by 

front  platform,  VII,  493.  494-. 
Of  company,  evidence  of.  in  actions  tor 

ejection  of  passengers,  IV   220. 
Requiring    identification    of    passenger, 

stamping  of  tickets,   etc.,  VII.    1067- 

1069.  f     •  1    1     \nj 

Requiring    production    of    ticket.    Vii. 

Requiring  purchase  of  tickets,  IV,  176; 

VII,  1046.  .       .  ,  ,.         , 

Riding  in  baggage  car  in  violation  of, 

II.  510.  .     .       .  ,  ,.         ( 
Riding  on  freight  train  in  violation  ot. 

III,  19- 
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Rl'\A-:S  —  nviliiiiicH. 
I<'«»r  |uiMN«>iiu:«>rN  —  icntinitii/. 

KidiiiK  on  frcinlit  trains  in  violation  of, 

when  iiintril)iit()ry  iK'niigcnci',  11,447. 

RidiiiK  nil   l)l:itfcirni  in  violation  nf,  11, 

504. 
Viol.ition  of,  l)y  i)as>scng(;r,  as  a  defense, 
III,  «IJ. 
RUNNIXf;  roWI'.RS. 
See  l.i:.\si;s,  i;t(  . 

RUWI.VC.  SWITCH. 
Wli.it  it  eonsists  in,  VIII,  ,327. 

S.M'lXiUARDS. 

Duty  of  company  to  use  most  approved, 
V,  864. 

s.\fi:tv. 

Of  api>liances.  opinion  of  witness  as  to, 
VI 11,  J/). 

Of  api)Ii;nu-i's,  when  a  (lucstion  for  ex- 
perts, VI II,  i(n. 

Of  brakes,  right  of  employe  to  rely  on, 
V,  8.V 

Oi  cars,  duty  to  employes  as  to,  V,  fK>-9S- 

Of  cars,  track,  and  'iipliances,  duty  to 
passengers  as  to,  VII,  461. 

Of  employes,  disobedience  of  rules  In- 
tended to  promote,  V,  235. 

Of  employes,  duty  to  provide  for,  V,  16- 

Of  engines,  duty  of  employes  as  to,  V,  95- 

08. 
Of   given   rate   of   speed,   opinions  as   to, 

VIII,  259- 
Of  platforms  and  premises,  when  question 

for  jury,  VII,  2.34. 
Of  platforms  at  stations,  VII,  215-219. 
Of  station  buildings,  VII,  209. 
Of  wharves,  liability  of  owner  as  to,  VIII, 

188. 
Question  of,  when  for  the  jury,  VI,  809. 

SAFETY  CHAINS. 
Duty  to  provide.  V,  97. 

SAFETY  VALVES. 

Patents  for,  VI,  961. 
ST.  LOUIS,  MO. 

Joint  use  of  street  car  tracks  in,  VII,  434. 

Railways  in,  VII,  408. 
ST.  PAUL  &  PACIFIC  R.  CO. 

General  treatment.  VII,  96. 

SALARIES. 

Loss  of,  as   an  element  of  damages,   II, 

574. 
Of  mail  clerks,  inspectors,  etc.,  II,  9. 
Of  officers,  power  of  directors  to  fix,  IV, 

61. 
Of  officers,  when  may  be  reached  in  at- 

tadiment,  I,  497. 
Of  presidents,  VI,  1072. 
Of  railway  commissioners,  VI,  1153,  1154. 
To  receivers  in  lieu  of  commissions,  VI, 

1221. 
SALE. 
General  treatment,  VII,  97. 
In  Konoral. 

As  evidence  of  value,  V.  389. 

Damages  for  loss  of  contract  of,  II,  298. 

Distinguished  from  bailment,  I,  576. 

Judicinl.  VI.  lofi,   107. 

Judicial,  impeaching,  VI,  107. 


S.\LE  —  continued. 
Ill  K<''i<'i'iil  —  •oiiliiiiii'i/. 

Judicial,  rights  of  i)nrclmscrs  at,  \'I,  107. 

Judicial,  time  of,  VI,  10^). 

Loss  of  coivtr.'ict  for,   when  measure  of 
damages,   1 1,  j8c). 

Measure  of  dam;iges  tor  breach  of  con- 
tract of.   III,  70J,  703. 

Of  pidpirty  att.i'  bed,    I.  51 1. 

Of  property  levied  on  by  execution,  V, 

547- 
Of  right  to  eonsirnct  road,  VII,  368, 
Set-olt  in  actions  for  price,  \'1I,  iif>. 
Under  execution,  arresting,  V,  549. 
Under  execution,  enjoining,  V,  548. 
Ily  iiNHlK'ii«><\  Kiiarditiii  or  <>tll<-«>r. 
By  assignee  for  creditors,  I,  4S4. 
Hy  assignee  in  bankruptcy,  I,  ^9<t^. 
liy  guardian,  validity  of,  V,  105S. 
Of    corporate     property,     autiiority    of 

presi<Unt  to  m;ike,   VI,    loOS. 
Of  corporate  i)roperty  by  directors,  IV, 

65. 
Of  corporate  property,  purchase  of  by 

directors,  IV,  7J. 
For  tn.\«'H. 

Action  to  set  aside,  VII,  998. 
Injimction  against  summary,  VII,  1005. 
Of  land,  VII,  </)6,  007,   1020. 
Of  rails  and  cars,  VII,  988. 
Power  to  purchase  at,  VIII,  130. 
Ill  forw'loHiiro. 

Bona  fide  purchasers,  VI,  436. 
Extinguishment    of    mortgage    by,    VI, 

519. 
Generally,  VI,  408-518. 
In  suits  to  foreclose  deeds  of  trust,  IV, 

32. 
Of  mechanics'  lien,  VI,  294. 
Provisions  for,  in  judgment  of  foreclos- 
ure, VI,  487. 
Right  to  restrain,  VI,  516. 
Without    foreclosure,    under    pov.'er    in 

mortgage,  VI,  471. 

Of  personal  property,  (fonorally. 

Action  for  refusal  to  complete  purchase, 

I,  679. 
As  to  stoppage  in  transitu,  II,  186-193. 
Effect  of  transfer  of  bill  of  lading  upon 

rights  of  seller,  I,  647. 
Goods  in  bands  of  carrier  not  attachable 

for  seller's  debts,  II,   125. 
Liability   of  carrier   to   seller  and  pur- 
chaser respectively,   II,   190,   191. 
Of  corporate  bonds,  I,  659. 
Of  coupons.  III.  335. 
Of  cross-tics  to  ind('i>endent  contractor, 

liability  for  price,  V,  1116. 
Of  ferry-boats.   V,  843. 
Of  ferry  franchise,  V,  837. 
Of  goods,  right  of  carrier  to  make  to 

satisfy  charges,   II.    155. 
Of  goods  to  enforce  lien  for  charges,  IT, 

15s.  644- 
Of  municipal  bonds  below  par,  effect  of, 

VI.  680.  697. 
Of  perishable  poods  by  carrier,  II,  76. 
Of  roal  osiiito. 

By  trustee,  VITT.  tt8. 

Of  land  granted,  VI,  162,  170, 


;crs  at,  VI,  107. 
icn  iiicasitri'  of 
breach  of  con- 
s' 1. 
'  cxcctition,  V, 

id,  VII,  MA 
■V,  VII,   I  If). 
K.  V,  S40. 
IK,  V,  54S. 

■  ofllrcr. 
I,  4«4- 

•V.  I,  5S.V 
V,  1058. 

autlinrity    of 
.   1 068. 

■  directors,  IV, 

jurchasc  of  by 


908. 
lary,  VII,  1005. 

OJO. 

88. 

[II,  130. 

4.?C>- 
tga^c    by,    VI, 


Is  of  trust,  IV, 

94. 

;nt  of  forcclos- 

16. 

idcr    power    in 

riorally. 

plcte  purchase, 

,  II,  i86-i9.r 
of  lading  upon 

not  attachabiL" 

cllcr  and   pur- 
iQO,   191. 

59. 

cnt  contractor, 
16. 
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SAI.F.  —  cnittiiiucii. 
or  ronl  rHtmt'  —  iiii'fiiitir,/. 

Of  similar  property,  evidence  of,  on  as- 
sessment oi  land  damages,   IV,  051. 
Of    superlUiou^    Ijiiids    under    Canadian 

F..\proi)riation  Acts,  IV,  9.U. 
Of    superlhious    bmds    under     I^iglish 
Coni|)uisory  Purchase  Laws,  IV,  88y- 

894. 
Re(|nirements   of  the   statute  of  frauds, 

III,   iw. 
Weight   of  evidence   of,   as   to  value  ot 
land.  V,  5^4. 

or  Kioik. 

After  failure  to  collect  by  suit,  VIT,  798. 
l?efore  suit  for  assessments,  VII,  yuj. 
Di  linguished    from    subscription,    VII, 

7  -9' 

For   non-payment   of  assessment,   VII, 

799- 
fienerallv.  VII,  29i--'9.1. 
Pledged,    on    default   of   payment,   VII, 

2i)\. 

Power    of    personal    representative    to 
make,  V,  553. 

SAI.F  OF  RAILROAD. 

General  trcalinciil.  VII,  105. 

Piy  purchasers  of  road  to  existing  corpor- 
ati.m,  VII,  48. 

By  receiver,  VI.   1207,  1208. 

By  receiver  in   foreclosure,  VI,  496. 

By  trustees  under  power  given  in  mort- 
gage, VI,  4^'4- 

Does  not  divest  lien  for  taxes,  VII,  990. 

Of  government  railroads,  V,   1049. 

Of  road  or  franchise,  forfeiture  for,  IV, 
132. 

Of  street  railways,  rights  of  purchasers, 
VII,  369. 

When  releases  subscriber  to  stock,  VII, 
778. 

SALT. 

Classification  of,  as  freight,  VI,  28. 

SALVAGE. 
Claims  for  salvage  services,  I,  33- 
Lien  for,  II,  149. 

SAMPLES.  .  ,    , 

Of  commercial  traveler,   special  damages 

for  loss  of,  II,  .104. 
When  may  be  carried  as  baggage,  I,  540- 

SAND.  ^  .   . 

Right  of  company  to  remove  from  right 
of  way,  VII,  81. 

SATISFACTION. 

Of  judgments,  VI,  loi,  102. 

Of  judgmcn'ts,  cancellation  of,  V,  354. 

See  also  Accord  and  Satisfaction. 

SAVANNAH,  GA. 

Decisions   particularly  applicable  to,  VI, 

765. 

SAVING  CLAUSES. 
In  statutes,  VII.  274. 

SCALING  LAWS 

I'.ffcct  of.  generally,  I,  679. 

SCALPERS. 
See  Ticket  Brokers. 


SCIIEDl'LE. 
.Attached  to  complaint  in  action  for  loss 

ol   baggage,   1,   508. 
Uutv  of  passenger  carrier  to  observe,   II, 

,?4^. 
Duty  to  instruct  emjiloye  as  to  changes  in. 

V,  .?8. 
Instructions  as  to  trains  beliiml  time.  III. 

Obliintion  to  run  i)n  schedule  time,  \  II. 

Of  fruglii   and  p;issengcr  rates,  lihng  and 

publishing,  VI,  4!^"-i^- 
Of  passenger  rales,  jiosting,  VII,  1078. 
I.  inning    out   of    si  liedule    lime,    liability 
lor,  V,   119- 

SCHENErr\DV.  N.  Y. 

Decision-    p.irticularly   ai)plicable   to,   VI, 
7^>.-,. 
SCHOOL  DISTRICTS. 

Power  of   legislature   to  authorize  .lid  to 

railwavs  bv,  VI.  531. 
When  do  not  include  nnmiclpal  corpora- 
tions. VIII,  322. 

SCHOOL  TAXES. 

Gencrallv.   VII,  852. 

In  Canada,  VII,  1020. 

Where  to  be  levied,  VII,  888. 
SCINTILLA  OF  EVIDENCE,  V,  523- 

SCIRE  FACIAS.  .    . 

By    creditor    upon    unpaid    subscription, 

VII,  312.  ,        ,  .      , 

Enforcement  of  forfeiture  of  franchise  by, 

H,  715. 
SCRIP. 

Interest  on,  V,  1175. 

SEAL. 
Consent  to  lay  track  need  not  be  under, 

VII,  393- 

Necessity  and  sufficiency  of.  III.   196. 

Necessity  of,  on  report  of  commissioners 
in  condemnation   i>rocee(lings,   IV,  735- 

Necessity  of,  to  a  release,  VII.  9- 

Omission    of.   from    money    package,   lia- 
bility of  express  company,  V,  576. 

Upon  railway-aid  bon<l,  Vi,  f>7^- 
SEALED  VERDICTS. 

Form  and  cfifcct,  generally,  VIII,  94- 

SEAMEN. 
Who  are,  I,  33- 

SEARCH. 

For  lost   baggage,   recovery   of  expenses 

of,  I.  574- 
SEASIDE   RESORT. 
Constructing  road  on  street  at,  VII,  A-5- 

SEASON  TICKETS. 
See  Tii-Kics  AND  Fares,  VII,  io39. 

SEAT. 

Duty  t.)  furnish  passenger  with.  II,  392; 

IV,  172,  181. 
In  car,  right  to  demand  before  surrender 

of  ticket.  VII.  1052. 
Passenger  injured  by  leaving,  before  train 
stops.  TV.  .7C13. 
SEATTLE,  WASH 

Decisions   particularlv  applicable  to,    VI, 

7f>> 
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SECONDARY  EVIDENCE. 
Sec  Best  and  Secondary  Evidence. 

SIXOND-CLASS  TICKETS. 
Rights  of  holders  of,  VII,  1058. 

SECOND  CONDEMNATION. 

Measure  of  damages  in  cases  of,  IV,  676. 

SECRET  AGREEMENTS. 

By  subscribers  in  fraud  of  other  subscrib- 
ers, VII,  742. 

In  fraud  of  other  subscribers  as  a  defense 
to  action  on  subscription,  VII,  791. 

SECRETARY. 

Rights,  powers,  and  duties  of,  VI,  909. 

Service  of  process  on.  VI.  1090. 
SECRETARY  OF  INTERIOR. 

Approval    by,    of   selection    of   indemnity 
lands,  VI.  161. 
SECRETARY  OF  STATE. 

Filing  subscription  papers  with,  VII,  732. 

Payment   of  fee   to,   on   consolidation   of 
roads.   III,  83. 
SECRETARY  OF  vVAR. 

Power  and  duties  of,  as  respects  bridges 
I,  712. 
SECRET  INSTRUCTION. 

To  agents,  I,  46. 

SECTION   HANDS. 
.'\s  fellow-servants  of  engineer,  V,  744.^ 
As   fellow-servants   with   other  employes, 

V,  764. 
Contributory   negligence   of   deceased,   in 

actions  for  causing  death.  III,  840. 
Riding  on  train,  when  fellow-servants  with 

conductor,  V,   738. 
When    deemed    in    different    department 

from  trainmen,  V,  688. 
SECTION  MASTER. 
.\s  an  expert,  VTII.  293. 
As  fellow-servant  of  other  employes,  V, 

75.3-755-  ^      ^^ 

Declarations  of,  as     vidence.   I.  280. 
Service  of  process  on,  VI,  1096. 
When  conductor  is  fellow-servant  of,  V, 

738. 
When   engineer  is  not  fellow-servant  of, 

V.  744- 
When    fellow-servant   of   anot.  er   section 

master.  V.  755. 
When   fellow-servant  of  men   under  him, 

V.  753. 

When   vice-principal   of  men   under  him, 
V.  754.  755- 
SECURED  CREDITORS. 
Rights  of,  IV,  162. 

SECURITY. 

Before  suit  in  replevin,  VII,  64. 

For  costs.   III,   327, 

On  appeal.  I.  440. 

On  appeal  in  condemnation  proceedings, 
IV,  80S-807. 

Taking  additional,  not  waiver  of  fore- 
closure, VI,  471. 

Under  Canadian  Expropriation  Acts,  IV, 
9.30. 

SEIZURE.  _ 
Not  essential  to  e.vercise  of  right  of  stop- 
page in  transitu,  II,  189. 


SEIZURE  —  continued. 
Of  goods  by  military  forces,  claims  for, 

III,  8. 

Of  goods,  when  relieves  carrier  from  lia- 
bility. II,  122-125. 
Of  land,  ejectment  after,  IV,  845. 
Of  land,  right  of  action  in  ejectment  for, 

IV,  245. 

Of  liquors  in  possession  of  carrier,  VI,  75. 
Under  legal  process  as  a  defense  to  car- 
rier, II,  25. 

SELECTION. 
Of  indemnity  lands,  VI,  161.  162. 
Of  route  of  elevated  railway,  IV,  279. 

SELLING  AGENTS. 
Implied  powers  of,  I,  44. 

SEPARABLE  CONTROVERSIES. 
Removal  of  cause  on  ground  of,  VII,  35- 
.38. 
SEPARATE  ESTATE. 
Of  married  women,  power  to  make  con- 
tracts touching,  V,  1067. 
Of  wife,  competency  of  husband  and  wife 

in  actions  affecting.  VIII,  200. 
Right  of  married  woman  to  sue  alone  for 
injuries  to,  V,  1073. 

SEPARATION. 

Of  things  sold,  VII,  100. 
SEQUESTRATION. 

As  a  substitute  for  execution,  V,  SS'- 
SERVANT. 

Distinguished     from     independent     con- 
tractor, V,  1105. 

No  limitation  of  liability  as  against  wilful 
acts  of,  I,  565. 

Protection  of  passengers  from  acts  of,  II. 
428-431. 

Right  of  master  to  prospective  damages 
for  death  of.  Ill,  944. 

Whois,  VI,  295;  VIII,  327. 

See  also  E.mploves. 
SERVICE. 

Of  attachment.  I,  503.  504. 

Of  garnishee's  answer,  I,  507. 

Of  notice  of  appeal  in  condemnation  pro- 
ceedings, IV,  805. 

Of  notice  of  claim  for  laborer's  lien,  VI. 
298. 

Of  notice   of  condemnation  proceedings, 
IV,  508. 

Of   notice   of   condemnation   proceedings 
by  puhlicntirin.  IV,  510. 

Of  notice  of  construction  of  street  cross- 
ings. III.  441. 

Of  notice,  sufficiency  of.  a  question  of  law. 
I,  321. 

Of  papers  in  bankruptcy,  I,  582. 

Of  process   and   how   proved,   VI,    1085- 
T 104. 

Of  process  in  condemnation  proceedings, 
IV.  512. 

Of  process  in  justice's  court,  VI,  I2£. 

Of  process  in  suits  against  receivers,  VI. 
1214. 

Of  process   on   foreign   corporations,  V. 
T020. 

Of  summons,  return  of,  IV,  252. 

Of  writ  of  mandamus,  VI,  38(5. 
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SERVICES. 
Action  for  loss  of.  between  time  of  mjury 

and  time  of  death.  III,  745. 
Competency  of  evidence  as  to  value  of,  V, 

390. 
Contracts  for,  when  not  within  the  statute 

of  frauds,  III,  I99-  ^,    ^       . 

Extra  charges  for  special,  11,  640-043. 
Medical,  VI,  39>-.^08. 
Of    child    during    minority,    damages    to 

parent  for  loss  of.  III.  039. 
Of  child,  recoverv  for  loss  of.  II.  818. 
Of  child,  when  contributory  negligence  of 
parent  bars  action  for  lo;.s  of,  II,  800, 
801. 
Of  deceased  parcn.,  measure  of  damages 

for  loss  of.  III,  OXV 
Of  deceased,  proof  of  value  of,  on  question 

of  damages   III,  880. 
Of  person  kille.',  allegation  of  loss  of.  III. 

794. 
Of  wife,  action  by  husband  for  loss  of,  V, 

1069. 
Of  wife,  measure  of  dariages  to  husband 
for  loss  of.  III.  937-  ,         .    ,„„ 

Opinion  of  witness  as  to  value  of,  Vlll, 

247. 
Parents'  right  of  action  for  loss  of,  how 
affected  by  contributory   negligence   of 
injured  child.  II.  772.  , 

Rendered  by  directors,  compensation  for. 

IV.  .';8-6i. 
Rendered    to    government,    compensation 

for.  VI.  132. 
Salvage,  I.  .33-  ,  ,       ,„t 

Specific  performance  of  contracts  for,  Vll. 

154. 
Statement  of  cause  of  action  in  complaint 

for,  VI,  989- 
Term  of.  by  employe,  V.  3-  . 

To  company,  payment  for  stock  in,  Vll, 

780. 

SERVIF.NT  ES.^ATE. 

Rights  of  owner  of  easement  as  affected 
by  conveyance  of,  IV,  161. 

SERVITUDE. 
See  Addition.\l  Burden  or  Servitude. 

SET-OFF;       COUNTERCLAIM;       RE- 
COUPMENT. 
General  treatment,  VII,  Ii4- 
Sot -off. 

Against  damages  for  the  condemnation 

of  land.  IV,  685. 
In  actions  for  wages,  V    11. 
In    actions   on    subscriptions   to    stock. 

VII.  792.  ,  „.       a 

Of  benefits  against  damages.  IV,  .34o. 
Of  damages  against  charges.  II,  648. 
Of  enhanced  value  of     md   not  taken, 

IV,  920.  ^         „ 

Replication  tn  ploa  of.  Vf.  iot8. 
What  allowable  in  creditor's  suit  against 

stockholder,  VII,  3-27- 
Counterclaim. 

How  pleaded,  generally.  VI,  1006. 
In  actions  for  killing  stock.  I.  272. 
In  actions  for  wages,  V,  11. 
In    actions    on    construction    contracts, 

HI,  173. 
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SET-OFF;       COUNTERCLAIM;       RE- 
COUPMENT —  continued. 
Couiiterclaint  —  rontinucd. 

What  may  be  the  subject  of,  generally, 

VII.  117. 
Recoupment. 

In  action  for  wages,  V,  11. 

In  action  on  construction  contract.  III, 

What  damages  may  be  proved  by  wuy 
of,  VII.  118. 

SETTLEMENT. 

Between  contractors  and  company,  con- 
clusiveness of.  III.  138. 
Of  claims  by  superintendent.  VIII,  185. 
Of  claims  for  taxes.  VII,  986. 
Of  engineer's  accounts.  III,  150. 
Power  of  attorneys  to  make.  I,  514.  ^ 

With   clients,   effect   of,   upon   attorneys 
liens,   I.   518. 

SETTLERS;  ,         , 

Of  lands  granted  to  railroads,  rights  of. 

VI.  160. 
On  public  lands,  rights  of,  VI,   166,  170, 

173,  194,  iii3-in.'i. 

SEVERABLE  CONTRACTS. 
What  are.  III,  202. 

SEVERABLE  LIABILITY. 
For  negligence.  VI.  816.  _ 

Of  both  companies  in  cases  of  colhsion, 

IIL  14- 
Sec  also  Joint  and  Several  Liability. 

SEVERANCE. 
Of  causes  of  action.  I,  30. 
Of  trials,  when  granted.  VIII,  14. 

SEWERS.  ,,„      . 

Right  of  city  to  construct,  VII,  y^. 

SHARES.  ,  .  .XT 

Of  stock,  when  subject  to  execution,  V, 

544- 
SHED.  ,  ,  .^^   .- 

Allowing  fire  to  spread  from,  V,  880. 

SHEEP.  ,  _ 

When  company  must  fence  against,  1,  140- 

SHERIFF. 
Fees  of,  IV.  733- 
Liability   of   company  to,   for   protection 

of  property,  VII.  722. 
Return  of  writ  on  refusal  to  levy,  V,  540' 

SHIFTING  CARS. 

Liability  for  injury  caused  by,  \  U.  4oi- 
"  SHIP  FOR  EXPORT.\TION." 

Meaning  of,  in  shipping  contracts,  VUl, 
327- 

SHIPMENT.  ,.        J  .     r  f 

Discrimination  when  allowed  in  tavor  ot 

large.  IV.  90-92.  ,  .  .        „ 

Liability  of  carrier  for  goods  awaiting,  11, 

129-131. 
Selection  of  mode  of.  by  carrier,  H.  32. 
Value  at  place  of.  when  measure  of  dam- 
ages. II,  288. 

SHIPPER.  ,  „    , 

Acquiescence  of,  to  overcharge,  11,  030. 
Fraud  of,  in  concealing  kind  or  value  of 
goods,  II,  88-^. 
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SlUFPER  —  continued. 

Liability  of  carrier,  where  shipment  is  de- 
layed at  request  of,  II,  129. 

Liability  of,  where  goods  are  explosives, 
II,  87. 

Must  have  knowledge  of  limitation  of  lia- 
bility,  II,   165-167. 

Negligence  or  fraud  of,  when  excuses 
carrier,  II,  84. 

Right  ot  carrier  to  demand  charges  from, 

IT,  645. 
Title  of,  cannot  be  disputed  by  carrier,  II, 

97-  ... 

Undue  preference  as  between,  by  earner, 

VI,  33- 
When  may  sue  for  failure  to  deliver,  II, 

114. 
See  also  Consignor. 

SHIPPING  AGENTS. 

Implied  powers  of,  I.  43,  44. 

SniPPIXq  CONTRACTS. 
Cnnstruction  of.   III,  241. 
For  carriage  of  cattle,  I,  760-783. 
Generally,  II,  156-186. 
See  also  Bills  of  Lading. 

SHOP. 
Allowing  fire  to  spread  from,  V,  880. 
When  exempt  from  taxes,  VII,  912. 
When  subject  to  taxation,  VII,  867. 

SHOPMEN. 
In  gangs,  when  fellow-servants,  V,  764. 

SHOP  REPAIRERS. 
When   supi:rintendent  is  not  fellow-serv- 
ant of,  V,  756. 
SHORE  FRONT. 
Grants  of,  VI,  194. 
Remedy  for  obstructing,  VII,  89. 
Right  to  extend,  conflicting  rights  to,VII, 
86,  87,  92. 
SHOVELERS. 


When 

brakeman   is  fellow-servant 

of. 

V, 

759- 

When 

conductor  is  fellow-servant 

of, 

V, 

738. 

When 

engineer   is   fellow-servant 

of. 

V, 

745. 

SHOW 

GOODS. 

11     ,  f 
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Measure  of  damages  for  loss  or  injury  to, 
II,  304. 
SHUNTING. 

Assumption  of  risk  as  to,  V,  136. 

Duty  to  protect  employes  during,  V,  120. 

Non-liability    for    negligence    of    fellow- 
servants  in,  V,  661. 
SICK  FUND. 

Deduction  from  wages  as  contribution  for 
VII,  17. 
SICK  PASSENGERS. 

Allowing  time  to,  for  alighting  from  train, 
II,  400. 

Care   required   from   carrier  towards,   II, 
361 ;  VI,  780. 

Expulsion  of,  IV,  190;  VII.  538. 

Liability  for  injuries  to.  VII,  460. 

Obligation  to  carry,  II.  345,  346. 

SIDE  TRACKS. 
General  treatment,  VII,  119, 


SIDE  TRACKS  —  ro»/i);i(rrf. 

Assumption  of  risk  as  to  obstruction  of,  a 
question  for  jury,  V,  325. 

Construction  of,  undir  provisions  of  char- 
ter, II  705. 

Duty  of  company  as  to  safety  of,  V,  57. 

Duty  to  employes  in  switching  cars  at,  V, 
120. 

Duty  to  fence  at,  V,  816. 

Location  of,  in  city  streets,  VII,  605. 

Measure  of  damages  for  failure  to  main- 
tain, III,  707. 

Municipal  aid  for  construction  of,  VI,  560. 

Negligence  as  to  safety  of,  question  for 
jury,  V,  314. 

Promise  by  employer  to  repair  defects  in, 
V,  166. 

Regulation  of.  by  conmiissioners.VI,  1143. 

Running  burning  cars  on,  liability  for,  V. 
868. 

Taking  land  for,  when  for  a  public  use. 
IV,  457-. 

When  subject  to  execution,  V,  545. 

See  also  Turnouts. 

SIDEWALKS. 

At  street  crossings,  duty  to  construct  and 

maintain.   III,  426. 
Liabilitj'  of  company  for  injuries  caused 

by  snow  and  ice  on.  VII,  699. 
Obstruction  of,  by  express  companies,  V, 

561. 

SIGNAL  POSTS. 

Injuries  to  employes  by,  V.  65. 
Prosecution  for  failure  to  erect.  III.  365. 

SIGNALS. 
lu  gonoral. 

Bells  in  compartment  cars,  patents  for, 

VI,  961. 
Blowing  whistle,  when  negligence,  VI, 

789. 
Burden  of  proof  in  the  absence  of,  V, 

453- 

Failure  to  give,  when  negligence,  VI, 
784,  790. 

Failure  to  sound  whistle,   IV,  39. 

Injuries  occasioned  by  violation  of  ordi- 
nances requiring,  VII.  698. 

Ordinance  requiring  use  of,  VII,  444. 

Patents  for,  VI,  960. 

Penalties  for  failure  to  stop  on,  VI,  967. 

Prosecution  for  failure  to  give  statutory. 

ni,  .165. 

Statutes  and  ordinances  forbidding 
blowing  of  whistle,  VII,  682. 

Statutes  and  ordinances  requiring,  in 
cities,  VII,  681-683. 

Sufficiency  of  evidence  concerning  giv- 
ing of,  V,  528. 

When  train  is  approaching  or  leaving 
station,  VII,   209-.'ii. 

As  to  uiiIiiiuIh. 

Averment  of  absence  of.  I,  363. 

Duty  to  give  at  crossings.  I,  199. 

Duty  to  give,  to  avoid  injury  to  ani- 
mals. I.  123. 

Duty  to  sound  whistle,  where  animals 
are  discovered  on  track,  I,  123. 

Failure  to  give,  when  proximate  cause 
of  damages,  I,  100. 
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SIGNALS  — co"/iHHfrf. 
As  to  anlniulH  —  coiilinned. 

Instructions    relating   to   duty   to    give, 

I.  .»-• 
Proof  of  f.-iilnrc  to  give,  1,  309- 
Sufticiency  of  evidence  of  failure  to  give, 

I'  291-        .     .  .      ,     .       .  .  . 

To  avoid  injuring  animals  in  cities  and 

villages,  I,  205. 

As  to  oniploycs. 

Alleging   negligence   in   failure   to   use, 

V.  -270.  .        ,  . 

Contributory  negligence  in  relying  upon 

unauthorized,  \',   213. 

Duty  to  give,  for  protection  of  em- 
ployes, V.   113-118. 

Misunderstanding  or  disobeying  of,  V, 
228. 

Negligence  in  failure  to  give,  question 
for  jury,  V,  },2Z. 

Non-liability  fur  negligence  ol  fellow- 
servants  in  giving,  or  failing  to  give, 
V,  f)62. 

Right  to  assume  obedience  to,  V,  192. 

Rule  of  company  respecting,  V,  245- 
As  to  lifcnsocs  luid  t  i-espaKHors 

Duty  to  give,  as  respects  licensees,  VI, 
269. 

Duty   to    trespassers    as    respects,    Vii, 

Failure  to  heed,  as  contributory  negli- 
gence. VII,  1 155- 
At  «'i'<)ssiii«s. 

Admissibilitv  of  evidence  as  to.  V,  423- 
Care   required   from   person   in   absence 
of.  III,  540.  .  .... 

Contributory    negligence    in    failure    to 

observe  or  heed.  Ill,  547:  V.  213. 
Duty  to  look  and  listen  as^  affected  by 

failure  to  give.  III.  5!^5-589- 
Duty  to  use.  III.  49.V.S28. 
Expense    of    maintaining,    as    damages, 

III,  406. 
Failure  to  ring  bell,  I,  7i2-         , 
Instructions    as    to    duty    to    give,    111, 

650,  651. 
Liability  for  iniuries  as  dependent  upon 

duty  to  use.  III.  493-528. 
On  farm,  V,  623.  . 

Rendered    useless    by    excessive    speed, 

liability  of  company.  111.  532. 
Under  statutes.  III.  495-528. 
Use  of  whistle,   before   reaching  signal 
post,  when  negligence.  III,  518. 
In  carriage  of  passiMiftors. 

Duty  of  passenger  carrier  to   give,   11, 

281. 

Duty  to  give,  when  taking  on  passen- 
gers, II,  391-  .        „    ^., 

To  stop,  getting  on  train  after,  U,  4oi- 

In  caiisiiis  tloaili. 

Effect  of  absence  of,   at  crossing.   111, 

829-831 
Evidence  as  to.  in  actions  for  causing 

death,  in.  847.  . 

Instructions  as  to  failure  to   give,   ill, 

007. 

Showing  faili'.\:  to  give.   Ill,  867. 
Whether  given,  question  for  jury.   111, 
893. 


SIGNATURE. 
Of  carrier  to  bill  of  lading,  I,  602. 
Of  mileage  tickets,  stipulation  as  to,  VII, 

1072.  ^  .         , 

Of  passenger  on  free  pass,   necessity  01, 

VI,  943. 

Of  passenger  on  ticket,  IV,  184. 

Of  shipper  to  bill  A  lading,  I,  602. 

Of  shipper  to  contract  limiting  liability. 

VI.  335- 
To  coupon.  III,  T,ii. 
To  debenture.  111,  959- 
To  petition  for  railroad  aid.  VI,  565-368. 
To  petition  in  condemnation  proceedings, 

IV,  512.       .  ..... 

To  petition  to  bond  towns  or  cities  in  aid 
of  railway,  VI.  565-568. 

To  railway-aid  bonds.  VI.  670. 

To  report  ui  commissioners  in  condem- 
nation  proceedings.   IV,  733. 

To  special  contract  limiting  liability,  II, 
167,  169. 

SIGNBOARDS. 
Care  recjuired  from  person  in  absence  of, 

Duty'to  look  and  listen  as  affected  by  fail- 
ure to  provide.  III,  589. 
Reqirement  of,  in  cities,  Vll,  683. 

SIGNS.  .  ,   „T       Q 

At  street  crossings,  sutticiency  of.  111.  42°. 
Failure  to  iirovide.  111.  589. 
Liability  for  injuries  at   crossinr      ^s  de- 
pendent upon  maintenance  of.  111.  4°°. 
481. 
Liability  for  injuries  by.  Vll,  457- 

SILENCF.. 

Estoppel  by,  V,  .^fJ.  X!9- 

Of  abutting  owner,  effect  of,  Vll,  420.    ^ 

Of  principal,  when  ratification  of  agents 
act,  I,  83. 
SINKING-FUND. 

Taxes  for.  Vll,  835- 

SIOUX  CITY  &  P.  R.  CO. 
GnicnU  treatment.  VII,  128. 

SlSTEu  ST.\TES.  r         .      f 

Conclusiveness  of  judgments  of  courts  ot, 

VI,  95- 
SlTl'S 
Of  property  for  taxation,  Vll,  884-888. 

SKII  1 
Lack'of,  when  deemed  contributory  negli- 
gence, V.  189. 
Of  employe,  presumption  ot,  V,  300. 

SLANDER. 

See  LinEL  and  Sl.vnder. 

SLAVES.  ^^    „ 

Carriage  of.  11.  586-589.  , 

Duty  of  company  as  to   safety  of  hired, 

V.  22. 
Liability  for  injury  to.  V.  663. 
Not  included  as  "  stock,     111.  470. 
See  also  Colored  Per.sons. 

SLERPING.  ,         „       , 

Dutv  to  awake  passenger  when.   11,  ,39o; 

VII.  '.^"' 
In  dangerous  places,  or  while  on  duty,  as 

contributory  negligence,  V,  IQS- 
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SLEEPING  —  continued. 
On  trark,  as  contributory  negligence,  VII, 

1155. 
On  track,  chiMren,  II,  780. 
On  track,  gciicrnlly,  III,  834. 
On  track,  liability  for  injury.  VII.  1147. 
On  train  as  cont';ibutory  negligence,   II, 

460. 
SLEEPING  AND  PAL.\CE  CAR  COM- 
PANIES. 
Gciiernl  trcatmc:it.  VII,  12)]. 

In  general.  Vli.  ij8. 

Dities  and  liabilities  to  fi^sengers,  VII, 
130. 

Liability  of  railroad  compaSiy.  VII,  139. 
Taxation  of  sleeping  cars,  VI,  59,  60. 
When  palace  cars  subject  to  taxation,  VI, 

59,  60:  VII,  869. 
WIvjn   sleeping  cars   subject  to  taxation, 

VII,  869. 
SLIGHT  CARE. 

Failure  to  use.  III,  258. 
SLIGHT  NEGLIGENCE. 

Distinction       between       "  slight "       and 

••gross,"  III,  39.  47- 
Liability  of  carrier  of  passengers  for,  II, 

.?57. 
Of  person  injured,  rule  as  to,  III,  258. 
When  words  are  equivalent  to  "  want  of 

extraordinary   care,"   VIII,  327. 

SLOT. 

Liability  for  excessive  width  of,  I,  7^2. 
SLUICEWAYS. 

See  Drains  and  Drainage. 
SMOKE. 

As  an  element  of  damages,  VII,  664. 

As   an   element   of   damages   to   abutting 
owner,  IV,  2i-„  336. 

As  an  element  of  land  damages,  IV,  706. 

Damages  for.  III,   117. 

Evidence   of  damage  by,  in  eminent  do- 
main proceedings,  IV,  648. 

Evidence  of  damages  from,  VII,  657. 

Measure  of  damages  for.   IV,  919. 

Obstruction  of  view  by,  efTect  of,  on  duty 
to  look  and  listen.  III.  607 

Right  of  abutting  owner  to  damages  for, 
VII,  652. 

When  deemed  a  nuisance,  VI,  887. 
SMOKING. 

In  cars,  ordinance  orohibiting,  VII,  442. 
SNOW  AND  ICE. 

Allowing    snowdrifts    against    fences,    I, 
153- 

Cutting  ice  on  right  of  way.  VII,  8r. 

Duty   to   remove   from   car   platform,    II, 
384. 

Duty  to  remove  from  cattle-guards,  I,  186. 

Effect  of,  on  duty  to  look  and  listen,  III, 
620. 

Heaping  up,  on  street,  rights  of  adjoining 
owner,  Vll,  421. 

In  cattle-guards,  liability  for,  II.  597. 

Injury   to   employe   by,  liability  of  com- 
pany, V,  62. 

Negligence  in  removing  from  track,  VII, 
456. 

Negligence    in    throwing    from    track    to 
street,  VII,  469. 


SNOW  AND  ICH  — continued. 

Obstructing  track  by  snowbanks,  V,  66. 

On  platform  at  station,  liability  for,  VII, 
218,  229. 

On  sidewalk,  liability  of  company  for  in- 
juries caused  by,  VII,  699. 

On  steps  or  platform,  injuries  caused  by, 
IV,  363. 

Ordinance  requiring  removal  of,  VII,  443. 

Ordinances  relative  to,  VI,  757. 

Right  to  throw  on  street,  VII,  414. 

Thrown  from  track,  obstruction  of  street 
by,  VII,  411,  414. 

SNOWPLOWS. 
Assumption  of  risk  in  u  e  of,  V,  138. 

SOAP. 
Classification  of,  as  freight,  VI,  29. 

SOCIETY. 

Action  by  husband  for  loss  of,  V,  1070. 

Alleging  loss  of,  in  action  for  causing 
death.  III,  706. 

Meaning  of,  in  actions  for  loss  of,  VIII, 
327- 

Of  child,  damages  to  parent  for  loss  of, 
III,  940. 

Of  husband,  damages  to  wife  for  loss  of, 
III,  936. 

Of  wife,  measure  of  damages  to  husband 
for  loss  of.  III,  937. 
SOIL. 

Removal  of,   frr)m  right  of  way,  VII,  81. 
"SOME  TIME." 

Meaning  of.  in  agreement  to  repair  ma- 
chinery, VIII,  327. 

SOMNAMBULISM. 

As  cause  of  accident.  I.  14, 
SOUTH  CAROLINA. 

Constitutionality  of  statutes  of,  as  to  mu- 
nicipal aid  for  railways.  VI,  549. 

Constitutionality  of  statutes  of,  relative 
to  condemnation  of  land,  IV,  391. 

Constitutionality  of  tax  laws  of,  VII,  848. 

Constitutional  provisions  in,  relative  to 
condemnation  of  land.  IV,  386. 

Deductions  for  benefits  under  condemna- 
tion laws  of,  IV,  721. 

Degree  of  care  reriuired  from  company 
under  stock  law  of,  I,  117. 

Dispensary  act  of.  VI,  74. 

Injuries  to  animals  running  at  large  in, 
I,  221. 

Operation  of  statute  of,  giving  right  of 
action  for  causing  death.  III,  753. 

Plaintiff's  pleadings  need  not  negative 
contributory  negligence  in,  III,  278. 

Review  of  town-bonding  proceedings  by 
mandamus  in,   VI.   752. 

Statute  of,  as  to  defective  crossings.  III, 

47.1- 
Statute  of,  regulating  liability  for  injuries 

caused  by  fire,  V,  856. 
Taxation  in  aid  of  railways  in,  VT,  742. 
Termination    of    initial    carrier's    liability 

under  statute  of.  II.  234. 

SOUTH  CAROLINA  R.  CO. 

General  treatment.  VII.  141. 
SOUTH  DAKOT.\. 

Assessment  and  levy  of  taxes  in,  VII,  979. 
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SOUTH  DAKOTA  —  fo»/mi(crf. 

Operation  of  statute  of,  giving  right  of 
action  for  causing  death.  III,  7S3' 

SOUTHERN  PACIFIC  R.  CO. 

(Jciicral  treatment,  VII.  142. 

Federal  grants  to,  VI,  I7i-173- 
SOVEREIGNTY. 

Power  to  take  private  property  for  public 
use  an  attribute  of,  IV,  399- 
SP.ARK  ARRESTERS. 

Liability  of  company  for  defects  in,    V. 
865-867.     ,^^     ^ 

Patents  for,  VI,  961- 

SPARKS.  ,  .riT   ^ 

As  an  element  of  damages.  VII,  004. 
Evidence  of  damages  by   V  II.  637. 
Liability  for  fire  caused  by,  V,  »52-<)0». 
SPECIAL  AGENTS. 

Implied  powers  of.  I.  43- 
SPECIAL  APPEARANCE. 

Effect  of,  I,  452. 
SPECIAL  CONTRACT. 
As  to  safety  of  employes,  duty  of  company 
under,  V,  18.  .  , 

By    conductor   to    stop   train    at   unusual 
place.  II,  408.  ^  ,. 

Effect   of,   on   liability  for  acts  or  negli- 
gence of  fellow-servants,  V.  664. 
For  through   shipment,   necessity   of,    11, 

226.  .     ^ 

I  imiting  liabilitv  for  baggage,  1.  5^)5- 
Limiting  liability  for  live  stock.    I,  7o.3- 

Limiting  liability  of  express  company,  V, 

59t-594- 
SPECIAL  DAMAGES.  .... 

Complainant  must  show,  to  enjoin  street 

railway,  VII,  4-20.  ,  ■       t 

How  pleaded  in  action  for  expulsion  trom 

train,  IV,  216. 
In  actions  for  flowing  lands,  V ,  1000, 
When  abutting  owner  may  sue  for, 

632.  .  .     ^ 

When    allowable   in   actions   againsX 
riers  of  passengers,  II,  566. 

SPECIAL  di:murrer. 

When  proper.  VI.  ion. 
SPECIAL  FINDINGS 

As  to  contributory  negligence.  Ill,  559- 
Errors  in,  when  ground  for  new  trial,  VI, 

In  actions  for  causing  death.  Ill,  918-920. 
In  actions  for  injuries  caused  by  fire,   V, 

967.  ,     , 

In  actions  for  killing  stock.  1.  .3.Ji- 
Inconsistency     between     general     verdict 

and,  IV,  751:  VI,  850. 
See  also  Finding.s. 

SPECIAL  LAWS.  ^ 

Amendment  of  charters  by,  II,  684. 
Constitutionality  of,   VII,  248. 
Construction  of,  VII,  265. 
Incorporation  under,  V,  I09i-    , 
Relating  to  live  stock,  constitutionality 
I,  89. 

SPECIAL  PLEA. 

Contributory    negligence,    when    must 
interposed  by,  HI.  -'8r. 


VII. 


car- 


be 


SPECIAL  PLEA  —  fO)i/i»»frf. 

Form  and   suHiciency  of,   generally,  VI, 

1004-1006. 
Necessity   of,   in   condemnation   proceed- 
ings, IV,  5.U 
SPECIAL   PROCEEDINGS. 
Costs  in.  III,  3.10- 

SPECIAL  PURPOSE. 

Loss  of   goods  ordered  for,  measure   of 
damages,  II.  301- 

SPECIAL  QUESTIONS. 

Submission  of.  to  jury  on  assessment  ul 

land  damages,  IV,  638. 
To  jury  impaneled  to  assess  damages,  1\  , 

751- 
SPECIAL  SERVICES. 

Extra    charges    for.    under    Railway    and 

Canal  Traffic  Acts,  II,  666-671. 
Extra    charges    for,    when    allowable,    II, 

640-643. 

SPECIAL  TICKETS. 

Right  to  stop  over  on,  VII,  1053. 

SPECIAL  VALUE. 

Of  freight,  proof  of,  II,  60. 
SPECIAL  VERDICTS. 
Generally,  Vill,  QS->07- 
In  actions  for  killing  stock,  I,  331. 
Of  juries   impaneled   to   assess   damages, 
IV,  751- 
SPECIFIC.'KTION. 

In  applications  for  patents,  VI,  949- 
SPECIFIC  DENIALS. 

Must  be,  in  answer,  VI,  1008. 
Necessity  of.  I.  269. 
SPECIFIC  PERFORMANCE. 
General  treatment,  VII.  144.  ,      ,         . 

When  sfeeiHc  ferfonnanee  ivill  be  decreed, 

VII,  144- 
Procedure,  VII,  iS.';- 
Action    for,    by   landowner,    in    Canadian 

expropriation  proceedings.  IV,  9.13. 
Bill   for,   in   lieu   of   foreclosure  of  mort- 
gage, VI,  472. 
On  agreements  between  connectnig  com- 
panies.  Ill,  70-72. 
Of  conditions  of  donation,  \  1.  650. 
Of  construction  contract,  111.   i6(; 
Of  contracts  for  crossing  of  railroads.  Ill 

391. 
Of  contracts  for  express  facilities,  V.  56-^ 

Of  contracts   for   joint   user   of   right   of 

way.  VII.  83.  ,  „,      „ 

Of  contracts  for  right  of  way,    I    .  4»' : 

VII.  80. 

Of  contracts  for  sale  of  stock.  VII.  293. 

Of  contracts  to  locate  station.  VII.  204. 

Of  judgments,  actions  for.   IV,  766. 

Of  notice  to  treat  under  English  Compul- 
sory Purchase  Laws,  IV,  896. 

Of  order  of  commissioners  in  respect  to 
grade  crossings.  III,  456. 
SPECULATIVE  DAMAGES. 

Generally,  III,  6977700. 

In  actions  for  injuries  to  children.  11,  »2r. 

In  condemnation  proceedings,  IV.  684. 

Under     English     Compulsory     Purchase 
Acts,  IV,  919- 
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SPEED. 
In  kciici'aI- 

City  ordinances  regulating  rate  of,  VII, 
676-681. 

Competency  of  evidence  a.s  to,  V,  396. 

Construction  of  charter  as  to  rate  of, 
VII.  378. 

Criminal  prosecution  for  unlawful.  III, 
.^86. 

Driving  car  at  excessive,  liability  for  in- 
jury to  child,  II.  75Q. 

Duty  regarding,  with  respect  to  licen- 
sees, VI,  269. 

Duty  to  check,  on  discovery  of  person 
on  track.  VII,  1141-1143. 

Duty  to  trespassers  as  regards,  VII, 
1131-1132. 

Evidence  of  diminution  of,  after  acci- 
dent. V.  426. 

E.xccssive,  when  negligence,  VI,  785- 
788.  790-792. 

Injuries  occasioned  by  violation  of  or- 
dinances restricting,  VII,  698. 

Instructions  relative  to,  VI.  83^. 

Liability  for  driving  at  excessive  or  pro- 
hibited rate  of.  VII,  521,  522. 

Of  cable  car,  excess  of.  I.  730. 

Of  street  cars,  negligence  respecting, 
VII,  468. 

Of  street  cars,  ordinances  regulating, 
VII.  440. 

Of  train  while  on  drawbridge,  I.  714. 

Of  trolley  car.  liability  for  excessive. 
IV.  267. 

Opinion  of  witness  as  to,  VIII,  259-260. 

Proof  of.  VI.   1030. 

Right  of  municipal  corporations  to 
limit,  to  so  many  miles  an  hour.  VII, 
679-681. 

Whether  given  rate  is  excessive  a  ques- 
tion for  jury,  VI,  809. 
As  to  onipIoyoN, 

Assumption  of  risk  from  running  at 
high  rate  of.  V,  138. 

Contributory  negligence  in  running  at 
high  rate  of,  V,  2t2. 

Duty  to  employes  as  affected  by,  V,  121. 

Non-liability  for  acts  of  fellow-servant 
in  respect  to,  V,  658. 

Of  hand  car,  contributory  negligence  as 
to.  V,  221. 

Rules  and  orders  respecting  rate  of,  V, 

244- 
As  t<»  pnssciifrei's. 

Efifect   of,  on  question   of  contributory 

negligence  in  getting  off  moving  car, 

II.  472-474. 

Liability  to  passenger  for  unlawful  or 
excessive.  II,  380. 

Of   train,    as    affecting   right   to    board 
while  moving,  II,  455-457. 
At  crussiiiKs. 

Approaching  at  rapid  rate,  VII,  465. 

Contributory  negligence  in  crossing 
track  where  train  is  running  at  unlaw- 
ful. III.  630. 

Driving  over  crossing  at  too  rapid  rate. 

III.  596. 

Driving   street   car  rapidly  over.   VII. 

527. 
Duty  of  motorman  to  slow  up.  IV,  272. 


SPEED  —  continued. 
At  crosNiiiKs  —  toiitinued. 

Duty  to  look  and  listen  as  affected  by 
unlawful  rate  of.  Ill,  590. 

Evidence  of  rate  of.  III,  646. 

Itistructions  as  to  excessive.  III,  652. 

Liability  for  injuries  as  dependent  upon 
rate  of.  III,  530-S37- 

Necessity  of  checking,  after  giving  sig- 
nal near  crossing.  Ill,  507. 

Negligence  in  approaching  at  too  great, 
III.  640. 

Of  farm,  V,  623. 
In  caiisiiiK  death. 

Admissibility  of  evidence  as  to  rate  of, 
III,  848. 

Effect  of  excessive,  to  excuse  contribu- 
tory n..gligence.  III,  828. 

Instructions  as  to  rate  of,  III,  899. 

Proof  of  excessive,   I   I,  866. 

Rate   of,   when   quest   m    for  jury.    Ill, 
893. 

Showing  failure  to  slacken,  III,  868. 
In  injiiriiiff  animals. 

Allegation  of  unlawful  rate,  I,  255. 

As  affecting  liability.   I,  203. 

Burden  of  proof  to  show  undue,  I,  313. 

Duty  to  slacken.  I.  i-'8-i3i. 

Duty  to  slacken  at  crossings,  I,  201. 

Illegal  rate  of,  as  the  proximate  cause 
of  damag[e,  I.  100. 

Negligence  with  respect  to,  when  ques- 
tion of  fact,  I,  327. 

Presumption  upon  proof  of  prohibited 
rate  of.  I,  306. 

Rate  of.  in  cities  and  villages,  I,  206-208. 

Relevancy   of  evidence  to  show  unlaw- 
ful rate  of,  I,  279. 

Sulliciency  of  evidence  to  show  undue, 
I,  296. 

SPIKES. 

Projecting  from  rail  in  sti".?^  •:.■>•  track, 
VII,  413. 

SPITTING. 
On  Hoor,  right  to  eject  is  li--    ■.'a'ioii  for, 
VII,  224. 

SPLITTING. 
Of  causes  of  action,  I,  30,  240;  V,  894. 

SPRINGS. 

Generally,  VIII.   183,   184. 

Loss  of  use  of,  as  an  element  of  land  dam- 
ages, IV,  705. 

Reservation  of  access  to,  in  deeds,  IV,  22. 
SPRINKLING. 

Ordinance  requiring,  as  to  track,  VII,  442. 
SPUR  TRACKS. 

Taking  land  for,  when  for  a  public  use, 
IV,  458. 

See  also  Side  Tracks. 

STABLES. 

When  exempt  from  taxes.  VII,  912. 
STAGE-COACH  COMPANIES. 

Analogy  between  railroads  and,  II,  310. 

Duties  and  liabilities  of,  II,  341-343. 

ST.MRW.AY. 
At  station,  liability  for  injuries  caused  by 

defects  in.  VII.  221. 
Duty  of  company  as  to  safety  of,  IV,  358. 
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STAIRWAY  — codfiH wrf.    , 
Injuries    to    passengers    from    failure    to 

light,  IV,  3^1-       ,  .,    , 

Using  unlightcd,  when  contributory  neg- 
ligence, II,  489- 

STAMPING.  ...  .      . 

Of  mileage  tickets,  conditions  and  stipu- 
lations as  to,  VII,  1072. 

Round-trip  ticket  before  return  trip,  rules 
and  stipulations  requiring,  VII,  ioO», 
1069. 

STAMPS. 
Stamp  duty  on  subscriptions,  VII,  733- 

STANDING.  .,  ,. 

In    car,    when    contributory    negligence, 

VII,  481. 

STANDING  CARS.    ,        .  ,    .         ,       .. 
Liability  for  injuries  by  violation  ot  orai- 

nance  as  to.  VII,  65S. 
Obstructing  travel  by.  VII.  oib. 
Obstructing  view  of  track  by,  lil,  D12. 
On  or  near  track.  V,  66. 
STANDING  TREES. 

See  TuEKS. 
ST.VTE  AID. 

General  treatment,  VII,  iS9- 
Alabama.  VII,  16a 

Arkansas:  Cali forma;  DdawarcVII,  163. 
Florida:  Georgia:  Keittueky,  VII,  loO. 
Louisiana.  VII.  169. 
Maryland;   Minnesota;   Mtssissiffi,   Vll, 

171. 
Missouri:  Nezv  York.  VII.  I73- 
North  Carolina:  Pennsylvama,  Vll,  i7o- 
South  Carolina.  VII.  178.. 
Tennessee;  Te.ras;  I'lrgima.  VII,  i»o. 
Enforcement  of  bonds  by  mandamus,  VI, 

380. 
See  also  Bonds. 

STATl'  COURTS. 

Conclusiveness  of  judgments  of,  in  federal 

courts,  VI,  95-  ,  ,    .      1        ,,t. 

Concurrent  jurisdiction  of  federal  courts 

with.  V,  635-  ,  ,  ,    . 

Contlict   between   federal    courts    and,   in 

iniunction  suits.  V,  1161. 
Connict  between  receivers  of,   and  tnose 

of  federal  courts,  VI,   1180.  ,    ,      , 

Contlict    of    jurisdiction    between    federal 

courts  and,  V,  635.  ,    ,       , 

Decisions  of.   followed  in   federal  courts. 

Decisions'  of.  when  followed  by  federal 
courts.  VI,  556.  ,.         ■     c  A 

Effect  in,  of  previous  proceedings  in  ted- 
cral  courts,  VI,  474-  .  ,        ,   . 

EfTcct  of  filing  petition  and  bond  for  re- 
moval on  jurisdiction  of,  VII,  43- 

Following  decisions  of.  V.  636,  644. 

Jurisdiction  of,  in  foreclosure  as  depend- 
ent on  locality,  VI,  473- 

Jurisdiction  of.  of  actions  for  causing 
death.  Ill,  780-790.  ,,    ^    c 

When  error  lies  to,  from  U.  S.  bupreme 
Court,  V,  640-643. 

STATE  LAWS.  ,^  ^   . 

Adoption  of.  in  federal  courts,  V.  6.36. 
Affecting  interstate  commerce,  VI,  So-7^- 


STATE  LAWS  —  fo)i/i""crf. 

Inspection  of  interstate  traffic  under,  VI, 
7'. 
STATE  LINES. 

Jurisdiction  as  dependent  upon,  I,  237. 

STATEMENT.  ,       ,  .„. 

In    justice's    court,    of    claim    for    killing 

stock,  I,  358-364.    ,    ,.        ^,.  ,    ... 

Of  '-laini  for  laborer's  hen,  filing  of,  VI, 

207. 
Of 'employes,  evidence  of,  in  actions  for 

iniury,  V,  279,  280. 
Required  by  statute  to  be  filed  by  express 

companies,  V,  560. 
STATEMENT  OF  FACTS. 

Amendment  of.  in  justice's  court,  I,  30S- 
On  appeal,  I,  443. 

STATES. 
General  treatment,  VII,  183. 

In  »{<•"<•'•"••  ,  ,      ,  4  u      T\r 

Condemnation   of  land   owned  by,    IV, 

EsuTjr'iels  against,  V,  360. 

Extent  oi  .-tatutory  hens  of,  Vll.  103. 

Federal  grants  to,  VI,   '41-158. 

Grants  by,  to  railroads.  VI,  180-187. 

Indorsement  of  bonds  of  state,  VII,  160. 

Joint  construction  of  railroad  by  mu- 
nicipality and  state,  V,  1050. 

Lands  within,  .power  of  United  States 
to  condemn.  IV.  405. 

Liabilitv  of,  for  killing  stock,  I,  246. 

Liability  of,  in  cases  of  fraud,  etc.,  Vll, 

161.  .  ,  J  t 

No  compensation  need  be  provided  for 

taking  lands  of.  IV,  544 
Ownership  of  fee  in  street  in,  effect  ot, 

VII.  596.  ,    ,  ^  ,, 

Paramount   liens   of.   how   enforceable. 

VII.  163. 
Possession  by  receiver  of  property  out 

of  state,  VI.  1180. 
Regulation  by,  of  interstate  carriers  or 

traftic.  VI,  "66-71.  .      ,         .„ 

Right  of,  to  enforce  quarantine  laws,  V  1, 

Rights  of  purchasers  of  canals  from,  I, 

734- 
State  canals,  I,  734.  .  ,  ,      • 

Statutes  of,  relative  to  trial  by  n'ry,'" 

assessment  of  land  damages,  IV,  005. 
Suing  in  one  state  on  cause  of  action 

arising  in  another,  V,  260. 
Taxation   of  road  lying  partly  without 

state.  VII,  859.  -„^    Q, 

Title  of,  to  navigable  waters.  Vll.  »3. 
When    entitled    to    damages    for    land 

taken,  IV,  561.      .  ,     , 

When  state  must  raise  question  ot  ultra 

vires.  VIII.  125. 
Control  of  carriers,  etc. 

Carrving  slave  out  of  state,  11,  587. 
Charters  granted  by  two  or  more,    u. 

Control  by.  over  Union  Pacific  R.  Co.. 

VIIT.  140. 
Corporations  chartered  in  two  or  more. 

Corporations,  when  deemed  citizens  o£ 
more  than  one  state,  HI,  i. 
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STATES  —  continued. 
Control  of  cai*ii(>i'H,  etc.  —  i-ontiHUi-(f. 
Effect  uf  consolidation  of  roads  lying 

in  dilkriiit,  III,  95. 
Jurisdiction    as    dependent    upon    state 

lines,  VI,  110. 
Jurisdiction  uf  suits  by  and  against,  V, 

634. 

Laws  of,  attempting  to  regulate  com- 
merce, III,  3J-36. 

Position  of,  as  stockholders,  VII,  307. 

Regulation  of  charges  by,  II,  612-622. 

Regulation  of  charges  on  roads  char- 
tered by  state,  II,  620. 

Regulation  of  speed  by,  VI,  "86. 

Regulation  of  steam  roads  in  cities  by, 

VII,  669-693. 

Right  of  corporation  to  sue  in  foreign 
state,  V,  1021. 

Right  of,  to  contest  elections  of  direct- 
ors. IV,  55. 

Taxation  of  road  running  into  two  or 
more.  III,  36. 

Where  corporations  are  chartered,  III, 
4- 

PoWtTS  of. 

By  attorney-general  to  bind,  I,  512. 
Over  navigable  waters.  VFI.   169. 
To  prevent  discrimination,   IV.   127. 
To  regulate  charges,  II,  614,  619,  620; 

VIII,  190. 

To  regulate  fares,  VTI,  1076-1079. 

To  regulate  interstate  traftk,  VI,  66-71. 

STATION  AGENTS. 
General  treatment,  VII.  185. 
As  fellow-servants  with  other  employes, 

V,  765. 
Assaults  by.  I,  470. 
Authority   of,    to    employ   physician,    VI, 

394- 
Company's  liability  for  torts  of,  V.  608. 
Declarations  of,  as  evidence.  I.  286. 
Liability  of,  as  garnishees,  I.  493. 
Service  of  notice  of  construction  of  street 

crossing  on.  III.  441. 
Service  of  process  on,  VI.  1094. 

STATION  GROUNDS. 
Defects  in  premises,  liability  of  carrier  for, 

II,  417- 
Duty  to  build  cattle-guards  at,  II,  595. 
Duty  to  fence  at,  V.  814-816. 
Liability  for  injuries  caused  by  negligence 

at.  Vil.  219-222. 
Injuries  to  animals  at.  I.  202-204. 
When  exempt  from  taxes.  VII.  910. 
When  fences  reiiuired  at.  V.  814-S16. 
Who  deemed  trespassers  in,  VII,  1120. 

ST.\TION  HAND. 
When  fellow-servant  of  brakeman,  V,  766. 

STATIONS  AND  DEPOTS. 
General  treatment,  VII,  191. 
Definitions;  interpretation  of  words,  VII, 

192. 
Establi.<thment ;  loeation,  VII,  194. 
Abandonment  and  reloeation,  VII,  204. 
Rules  of  company,  VII.  207. 
Injuries  caused  by  negligence,  VII.  208. 
Joint  use  by  two  or  more  companies,  VII, 
236. 


STATIONS  AND  DEPOTS  — con/«)i«crf. 
In  K<'i><'i'<*l> 

Abandonment  of,  I,  3. 
Allowing  tire  to  spread  from,  V,  879. 
Compelling  cons.truction  of,  VI,  377. 
Construction  of  statutes  relative  to,  VI, 

S6i. 
Crossing  of  railways  at.  III,  416. 
"  Depot  or  station,"  VII,  192. 
Dower  in  lands  purchased  for,  IV,  154. 
Duty  of  company  to  warm,  VII,  223. 
Duty  to  furnish  freight  facilities  at,  VI, 

35- 
Duty  to  permit  building  of  elevators  at, 

IV,  369. 
Duty  to  run  between  designated  under 

working  agreements,  VI,  252. 
Erection    of,    where    railways    intersect, 

111,416. 
For  union  depot  company  conveyances 

for.  VIII,  136. 
Frightening  teams  at,  V,   1042. 
Giving  hackmeii  exclusive  privileges  at, 

IV.  103. 
Goods  awaiting  shipment  burned  in,  I, 

632. 
Liability  of  company  for  false  imprison- 
ment at.  V,  609. 
Measure  of  damages  for  failure  to  build, 

III.  705. 

Municipal  regulations  as  to.  V,  1062. 
Power  of  city  to  grant  lands  for  pur- 
poses of,  VII,  572. 
Prosecution  for  failure  to  stop  at.   III, 

367- 
Regulation  and   privileges   of  hackmcn 

at.  V.  1059-1062. 
Regulation   of,   by   commissioners,    VI, 

1 143. 
Right  of  company  to  eject  persons  from, 

VII.  22^,  224. 
Right  to  move  or  abandon.  VII,  396. 
What  are  stations,  VIII.  327, 
What  is  a  depot.  VIII.  311. 
When  a  fixture.  V,  969. 
When  exempt  from  taxes,  VII,  910. 
When    subject   to   mechanics'   lien,   VI. 

286. 
ConilonniinK  land  for. 

Deduction  of  benefits  for  proximity  of, 

IV.  340. 

Erection  of,  when  a  "  taking  "  of  land. 
IV.  449. 

Evidence  of  contemplated.  IV.  661. 

Lands  used  for.  when  may  be  con- 
demned. IV.  427. 

Stipulation  to  erect.  IV.  476. 

When  a  public  use,  IV,  459. 
Contracts  to  locate. 

Agreements  by  agents,  I,  55. 

At  particular  place,  validity  of.  III,  213- 

215. 

Bonus  to  company  to  secure,  VI,  651. 

Conditions  in  subscription  as  to  con- 
struction of.  VII,  810-812. 

Conditions  in  subscription  as  to  place 
of  building.  VI.  639. 

Covenant  to  maintain,  when  runs  with 
the  land.  III,  344. 

Enforcement  of  contract  to  build,  VII, 
149- 
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1  —  continued. 
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STATIONS  AND  DEPOTS  —  coiiUmtcu. 
Contracts  to  Utcatc  —  coHliniieU. 

Municipa'   subscription  conditioned  on 

location  of,  VI,  639.  ,      ,     .„ 

Specific    performance    of    contracts    to 

build  and  maintain,  VII,  iA9- 
Subscription   conditioned   on   construc- 
tion of,  VII.  Hio-812. 
Validity  of.  III.  2I3-2IS. 
Diit.v  to  passoiiKors  Ml. 

Announcement  of.  II,  3957397- 
Care  demanded  from  carrier  of  passen- 
gers at.  II,  413-4^-'-       ,  ,  „(  J,,,, 
Carrying  beyond,  as  an  element  of  dam- 

ContHinitory  'negligence  of  pas/cngcr 
at,  after  alighting  from  train.  Til.  821. 

Duty  to  provide  safe  place  of  egress  at, 
II,  400.  , 

Duty  to  stop  for  passengers  at  places 

other  than,  II.  404- 
Duty  to  stop  trains  at,  II,  3«»-.^89- 
Excessive  damages  to  passenger  put  ott 

at  or  near,  IV,  241. 
Expulsion   of   passengers   at.    iV.   203- 

Expulsion   of  passengers   at  places  re- 
mote from.  IV.  206.  „_i,p,i 

Getting    oiT   before    train    has    reached, 
contributory  negligence.  ^\-^'jr 

Getting  off  train  at  or  near,  II.  48»-495- 

Gettini  off  train  which  stops  short  of. 
contributory   negligence.   II.  403-400- 

Insut=ficient  lighting.  II.  4i7- 

Liability  of  carrier  when   passenger   is 
nut  off  beyond,  II,  41^-  .       ,  ,. 

Liability    of    carrier    where    train    falU 
short  at.  or  overshools.  U,  410.  4i3- 

Overshooting,  II.  411-413-  . 

Overshooting,  manner  of  leaving  when, 

pisting'^nolices  at,  limiting  liability  for 

Re'cSy^%sta&ed,    stopping   at,    II. 

Regulating  stopping  of  trains  at.  II.  335- 
Stopping  at  places  other  than.  II.  422. 
•        To  carry  passenger  to  station  namt^  in 

To  which^are'has  been  collected,  duty 

to  carry  passenger  to,  11.  394- 
What  stations  tickets  are  good  for,  VII. 

iDJuHes  to  animals,  cliiUl.e",  and  cm- 
ployps  at.  ,  1        Q 

Duty  to  fence  track  at,  1,  I4»- 
Iniuries  to  children  at,  II.  743-       ,,.. 
Injuries  to  employes  caused  by  defects 
in  V   254-  -tT       i- 

Notice  'to  employe  of  defects  in,  V,  150- 
What  land  necessary  for,  when  question 

sifalso  Flag  Stations;  Union  Depot 
Companies. 

^"of^rlorations,  how  far  deemed  persons, 

oPnew^company  on  consolidation.  Ill, 

Of°^ew  corporation  after  reorganization, 

VII,  57. 


STATUS  — r,)////iiiuY/. 
Of    the    Confederate    government,    Vlli. 

I5«- 
STATU'riC  OF  FKAUlj? 

\pplicatioii  of,  to  Kuar-'intics,  V.   lOsa- 
Effect  of.  on  aciiuirement  of  easement,  IV, 

Requirements  of.  as  respects  agreements 
to  convey.  VllI,  140.  , 

Re(inirements  ol.  as  respects  contract  lor 
feuciuy.  V.  805. 

Rcciuiremcnts  of.  as  to  contracts,  111,  I97- 

Requiren.ents  of.  ='%  tL\/""''-;^'^\^,  *°  ^^ 
specir.cally  enforced,  VII,  146.  147- 

Re'iuiren.ents  of.  as  to  contracts  to  locate 
station.  VII.  202. 

Requirements  of,  as  to  sales,  Vll.  99- 

Subscriplions.   how    far    subject   to,    Vll, 

STvflJTF'  OF  LIMITATIONS. 
When  begins  to  run,  VI,  .308-314- 
See  Limitations  of  Actions. 

ST.VrUTKS. 
General  treatment.  Vll,  238. 
I'juKtmenf.  VIT.  24I- 
Con.<:tituliouality :  '^'CJ>'^"y-,^.^\^^^- 
Interpretation  and  effcef,\n,  202. 
Rel^eal,  and  its  effect,  VII.  271. 

STATUTORY  ACTIONS. 

By  employes  for  injuries,  efifect   of  con 
^tribmory   negligence    as   a   defense,   V, 

Contdbutory  negligence  as  a  defense  in. 

E"cdon'''*betwccn    common-law    actions 

and,  I,  239- 

What  are.  I.  30- 
STATUTORY  LIABILITY. 

Of  stockholders  to  creditors,  VII,  316-319- 

Of  stockholders  to  laborers,  VII,  3i»- 
STATUTORY  LIENS. 

Payment  of,  by  receiver,  VI,  Ii99- 

STATUTORY  RECEIVERS. 

Accounting  by.  VI.  1220. 
ST.\TUTORY  REMEDIES 
When  abutting  owner  confined  to,  VII. 
628. 
STATUTORY  SIGNALS. 
See  Signals. 
.      STAY  OF  TROCEEDINGS 

Sf  i^^^ic^jr^si^t  Seiinl-liondenination 

proceedings.  IV,  287. 
In  partition,  VI,  9.34- 

Of  execution.  V,  54»-  .,    „,_„. 

Of   execution   in    ejectment   tintil   assess 

nicnt  and  payment  of  damages,  IV- »S2- 
Of  suit  brought  against  receiver  without 

IrvlV     VI,    1213.  ,,r       -/■ 

Pending  appeal  from  Judgment,  IV,  .156. 
When    granted    by    injunction,    V,    11.2- 
II 56. 

^Ys^an   element   of   damages   to  abutting 
owner,  TV,  3.36. 

Damages  for  uMng.  Vll.  427-  ,_ 

Frightening  teams  by  escape  of,  ITT,  468. 
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STEAM  —  r.ntinued. 
Injuries  to  employes  by  escape  of,  V,  123. 
Injuries   to  passengers  by  escape  of,   II, 

Letting  off,  wlien  amounts  to  negligence, 

VI,  789. 

Liability  fur  using  excessive  amount  of, 

V.  868. 
Limiting  head  of,  to  be  carried,  V,  241. 
Obstruction  of  view  by,  efTcrt  of,  on  duty 

to  look  and  listen,  til,  607. 
Power  of  city  to  prohibit  use  of.  VII,  566. 
Proof  of  carelessness  in  permitting  escape 

of.  Ill,  869. 
Right  to  use  in  streets  and  highways,  VII, 

.SSf»-590. 
STEAMBOAT  COMPANIES. 
Liability  of,  as  carriers  of  baggage.  I,  523. 

STEPFATHER. 

Right  of.  to  sue  for  injury  to  child.  II,  808. 
"  STICKS." 

What  are,  as  applied  to  lumber,  VIII,  327. 
STIPULATIONS. 

Against  condemnation  pending  injunc- 
tion suit.  IV,  JS7. 

Against  liability  for  negligence.  VI,  341. 

Against  liai)ility  for  negligence  of  fellow- 
servants,  V,  776. 

As  to  amount  of  recovery  in  bill  of  lading, 
I.  635-638. 

As  to  notice  of  claim  for  loss.  V.  590. 

As  to  sufficiency  of  car  accepted  by  ship- 
per. I.  641. 

By  carrier  for  benefit  of  insurance,  II.  159. 

Fi"-  biiu'fit  of  insurance.  I,  641;  VI,  340. 

In  mileage  tickets,  VII,  1072,  1073. 

Ill  mort<-;agc  relative  to  taxes,  VI,  440. 

In  receipts,  limitation  of  liability  by,  I, 
761. 

In  receipts  of  bills  of  lading,  limitation  pf 
liability  by,  V.  586,  587. 

Limiting  initial  carrier's  liability  to  its 
own  line,  11,  516. 

Limiting  liability  in  receipts  for  baggage;, 

I.  563. 
Powers  to  bind  clients  by,  I,  514. 
Requiring  notice  of  claim  of  loss,  I,  770- 

77.S- 
To  erect  depots  and  stations.  IV,  476. 
To  prevent  abatement,  I,  10. 
STOCK. 
General  Ircnlmcnt,  VII,  276. 

Nature,  characteristics,  and  rights  of  hold' 
ers.  VII.  276. 

Isstiiiig,  VII.  278. 

Increase  and  reduction  of  stock,  VII    282. 

Transfers.  VII,  285. 
Actions  for  subscriptions  to,  when  barred 

by  lapse  of  time,  VI,  316. 
Actions  to  recover  assessments  on,  VII, 

333'  ,       . 

Agreement  to  take,  m  payment  for  con- 
struction of  roads.  III,  129. 

Agreement  to  take,  in  payment  for  land 
granted,  IV,  465. 

Assignability  of,  !,  478. 

Assignment  of  dower  in,  IV,  155. 

Cancellation  of  certificate  of.  V,  353. 

Capital,  when  exempt  from  taxation,  VII, 
912. 


STOCK  —  continued. 

Capital,   when   subject  to  taxation,   VII, 

872-874. 

Compensation  of  directors  for  procuring 
subscriptions  to,  IV.  60. 

Confiscation  of,  VIII,  160. 

Conversion  of  bonds  into,  I,  668. 

Distribution  of,  V,  1096. 

Effect  of  cunsoliilation  upon  subscriptions 
to.  III,  92. 

Effect  of  pledge  of,  VI,  1062. 

Enjoining  voting  on.  V,  1151. 

Held  by  municipality,  power  to  sell,  VI, 
616. 

Held  by  municipality,  surrendered  to  com- 
pany, VI,  (nfi. 

In  competing  lines,  purchase  of,  VI,  9I7. 

Increased,  when  exempt  from  taxation, 
VII,  91.3. 

Increase  of,  as  a  defense  to  action  on  sub- 
scription, VII,  788. 

In  hands  of  stockholders,  when  cxenrit 
from  taxation,  VII.  914. 

Interest  on  assessment  or  calls,  V,  1173. 

In  union  depot  comiiany,  right  of  railroad 
to  snl)scril)e  for.  VITI,  i.?6. 

Issuing  bonds  convertible  into,  I,  658. 

Of  another  corporation,  consolidation  b;.- 
purchase  of.  1 11,  82. 

Of  foreign  corporation,  taxation  of.  as 
represented  by  number  of  cars  in  state. 
VI,  59. 

Payment  on  account  of,  on  reorganiza- 
tion, VII,  51. 

Power  of  corporation  60  purchase  an'i 
hold.  III.  3-;-!- 

Power  of  county  commissioners  to  sell 
and  tr;msfer.  III.  332. 

Power  of  directors  to  make  contracts  in 
relation  to.  IV,  62. 

Power  of  logisJature  to  compel  issuance 
of,  to  taxpayers.  VI,  531. 

Power  of  personal  representative  to  sell 
and  transfer.  V.  553. 

Purchasers  of,  when  entitled  to  dividends. 
IV,  145. 

Reduction  of.  as  a  defense  to  actions  upon 
subscriptions.  VII,  791. 

lleniedy  i)y  stockholder  who  has  been  de- 
prived of,  VII.  338-340. 

Right  of  corporation  to  purchase  its  own. 
III.  3-J2. 

Right  to  interest  on  subscriptions  to.  V. 

1175. 

Shares  of.  when  may  be  reached  in  at- 
tachment. I,  498. 

Shares  of.  when  subject  to  execution,  V. 

544- 

Shares  of.  when  subject  to  taxation,  VII, 
873-876.  8S7, 

Specific  performance  of  contracts  to  sub- 
scribe for.  VII.  149. 

Subscriptions  for.  by  married  women,  V^. 
1068. 

Subscriptions  to,  when  may  be  reached  in 
attachment,  I,  498. 

Subscriptions  to,  when  subject  to  tnechan- 
ics'  lien,  VI,  287. 

Taxpayer,  wh'  n  entitled  to,  VI,  559- 

Transactions  in,  by  directors,  IV,  72, 

Transfer  of,  bv  married  woman,  V,  1068. 
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STOCK  — continued.  .  ,,,,,111 

What  is  included  in     capital  stock,    Vlll, 

•107. 
When  equivalent  to  "  capital  stock,"  VIII, 

3^7- 
When  limitation  bepiins  to  rim  m  aotu  ns 

on  subseriptiiins  to,  VI,  309. 
See  also  SuiiS'  uii'tions  10  Stock;  NiOck- 

IIUI.DKUS. 

STOCK  DIVIDENDS. 
Nature  and  rights  of  holder,  IV,  ISO. 
Validitv  and  effect  of,  VII,  284. 
See  also  DivinKNDS. 

STOCKHOLDERS. 
General  treatment,  VII.  3,0^. 

Rights  and  fxra'ers.  VII.  30h. 

Liability  to  creditors.  VII,  31I; 

Stockholders   rights  of  action,  VII,  32». 
Actions  1)y  creditors  against,  when  barred 

by  lapse  "f  time,  VI,  3^7- 
Acts  that  directors  may  perform  without 

consent  of,  IV.  7^>-     ^,    ,  ,       ...      „, 
Answvr  in  foreclosure  filed  by,  VI,  4»5- 
As  affected  by  lease  of  road    VI,  207-210. 
Assent  of,  tn  amendment  of  charter,   ii, 

686.  ,    ,,-, 

Assent  of.  t.)  sale  of  railroad,  VII    107. 
Competency  of,  as  witnesses,  Viil,   193. 

Competency  of,  as  witncsses_  when  oppos- 
ing partv  is  deceased.  VIII.  I9«. 

Consent  by.  to  acceptance  of  amendment 
of  charter.  IV,  75.  , 

Contract   with,   as   to   application   of  new 

Di'ssenVing  remJdics  of,  VI,  208;  VII,  328- 

Dil^'^entiiig    rights    of,    on    consolidation, 

III,  81.  ,  .     ,.   „ 

Dissenting,  rights  of,  on  reorganization, 

I'Stoppei^'of,  by  consent  to  consolidation, 

Levy  of  assessment  on  stock  by,  VI,  75i- 
Liability  of.  for  fraud  or  misapplication  of 

funds.  VII,  i6i.  . 

Meetings  of,  to  efTect  consolidation,  111, 

80.  , 

Members  of  corporation,  competency  ot, 

as  witnesses,  VIII.  196.  . 

Municipality    as    stockholder    exercise    ot 

privilege  of.  VI.  615. 
Notice  of  increase  of  stock  to,  VU,  282. 
Of  bridge  companies,  rights  of.  I,  724- 
Of  construction  companies  rights  and  lia- 
bilities of.  III,  180. 
Of  preferred  stock,  rights  of.  VII.  277- 
Priority  of  mortgage  over  claims  of,  VI, 

Property  of,  when  may  be  reached  in  at- 
tachment, I.  497-  , 

Ratification  of  ultra  vires  acts  by  assent 
of,  VIII.  125.  ^^^  , 

Relation  of  directors  to.  IV.  74-70- 

:  emedy  of,  for  non-performance  of  condi- 
tions by  company,  VII,  802. 

Rights  and  remedies  of,  as  to  leasing  ot 
railways,  VI,  208-210. 

Rights  and  remedies  of,  on  reorganiza- 
tion, VII,  49-53- 


349. 

during  snowstorm, 


STOCKHOLDERS  —  co»i/i"i(frf. 

Rights  conferred  on,  VII,  277. 

Rights  ol,  as  to  increase  or  reduction  of 

stock,  VII,  282,  283. 
Rights  of.  as  to  stock  fraudulently  issued, 

VII.  -'80. 
Rights  of  counties  as.  III,  .33'- 
Uights  of,  generally,  VII,  276-278, 
Riglits  of.  in  insohency.  V,  1167. 
Rights  of,  to  contract  for  construction  of 

roads.  III,  121. 
Stock  in  hands  of,  when  exempt  from  tax- 
ation, VII,  914- 
Suits  against,  by  receivers,  for  benefit  of 

creditors,  VI,  1208. 
When  limitation  begins  to  run  in  actions 

against,  VI,  310. 
When  (jualified  as  directors,  IV,  SO. 
When  "  subscriber  "  is  the  e(iuivalent  of 

••stock'-jlder,"  VIII,  328. 
See  also  Stoik;  Suusiuii'Tions  to  Stock. 
STOCK  KILLING. 

See  Animals.  Injuries  to. 
STOCK  L.WVS. 
Constitutionality  of,  VII,  253,  2S4- 

STOCK  ri'.NS. 

Duty  of  carrier  to  provide,  I,  759- 

Receiving  cattle  in,  I,  744. 

See  also  C.\ttle  Pi:ns. 
STOCK  V.\RDS. 

General  treatment.  VII. 

i'lxi)ositre  of  cattle  in. 

I,  755- 
When   deemed  a  nuisance,  VI,  889. 

STOLEN  PROPERTY. 

Duty  to  restore  to  owner,  V,  s6i. 
Rights  of  purchaser  of  stolen  bonds,  VI, 

Cm- 

STONE.  ,  ^^^      . 

License  to  cut  and  carry  away,  VI,  202. 

STOP.  LOOK,  AND  LISTEN. 

Duty   f)f  deceased  to,   question   for  jury, 

HI.  890.  ,  ... 

Duty   of  persons  crossing  track   to.    111, 

824-828.  .        „^     ^ 

Duty  of  traveler  to,  at  crossing.  III,  Soo- 

622. 
Instructions  as  to  duty  to.  Ill,  898. 
Instructions  as  to   failure  of  traveler  to, 

III,  654. 
Rule  in  Pennsylvania.  Ill,  561. 
See  also  Look  and  Listen. 

STOP-OVER.  ,.  , .,.      , 

By   passenger,   efTect   of,   on   liability  for 
baggage.  I.  5.=;8.  ,   t^t-     o 

Passenger  claiming  nght  of.  IV,  180. 

Privilege  of.   generally.  VII,   10S.3-10S8. 

Rights  of  drovers  to  stop  over  at  inter- 
mediate points.  I.  792.  , 

Rights  of  passengers  exercising  privilege 
of,  II.  .320. 

Wrongful  expulsion  of  passenger  on  re- 
suming journey  IV.  178. 
STOPP.\GE  IN  TRANSITU. 

Does  not  defeat  lien  for  charges,  II,  ISS- 

Effect  of  transfer  of  bill  of  lading  to  de- 
feat right  of.  I.  647. 

Nature  of  the  right,  and  now  enforced,  II, 
186-193- 
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STOKAGI'. 
Fcis  for.  VIII,  164. 
In  ckvators,  regulation  of  charges  for,  IV, 

Of  i-ars,  using  street  or  highway  for,  VII, 

4-'.V  71-' 
Of  freight  in  streets,  VII,  Oi;, 
Of  gixxln  hy  larricr,  II,  147-149. 
Of  goods  \>y  initial  e;irrier,  II,  2,^4. 
Of  gooris  l)y  interineiliate  carrier,  without 

notice.  n;il)iHty  for.    II,  2.^8,  230. 
Of  goods,  no  waiver  to  lien  for  charges, 

II.  154. 
Right  of  carrier  to  charge  for,  II, 

STf)UKIIOU.SI':S. 

Taking  land   for.   wlien   for  a  public  use, 

IV.  4^0. 
Wlien  exempt  from  taxes,  VII,  912. 

STOK.MS. 

Unusual,  liability  of  carrier  for  loss  by, 
II,  148. 

STOVES. 

Statute   prohibiting  heating  cars  by,   11, 

STHANGl'-.RS. 
Acts  of,  as  a  defense  to  action  for  causing 

death.  Ill,  « 12. 
Assaults  upon  passengers  by,  I,  471. 
Declarations  of,  as  evidence,  V,  498. 

STRAW. 

Sec    COMRUSTIBLE    MATTER. 

STREAMS. 
See  Watkrs  and  Watkr-courses. 

STREET  CARS. 
Sec  Stbket  Railways. 

STREET  RAILWAYS. 
Ccncral  trcalmctit,  VII,  351. 

Right  to  construct  and  operate,  VTT,  352. 

Construction  of  charters,  VII,  ^,77. 

Conditions  annexed  to  grants,  VII,  382, 

Construction  and  refair  of  track  or  street, 
VII.  .394- 

fiights  of  abutting  ozvners.  VII,  416. 

Joint  use  of  tracks.  VII.  427. 

Regulation  by  public  authority.  VI  t,  436. 

Taxation;  assessments,  VII.  444. 

Po'i^eis,  duties,  and  liabilities  as  respects 
the  management  of  the  road,  VII,  454. 
Collisions  between  cars.  Ill,  20,  21. 
Collisions  between  trains  and  cars,  III,  19, 

20. 
Contributory  negligence  of  child  crossing 

in  front  of  car.  or  getting  on  or  off,  II, 

773.  775,  77(>,  78'.  788. 
Crossing  of,  by  steam  roads.  Ill,  419,  420. 
Crossing  of  two  or  more.  III,  421. 
Leases  of,  with  power  to  extend,  VI,  201. 
Liability  of  company  for  false  imprison- 
ment. V,  610. 
Liability  of,  to  tolls  for  using  bridge,  I, 

724.  72S- 
Negligence    of,    as    regards   children,    II, 

752-764. 
Negligence    of   employe    in    operation    of 

car=.  V.  222. 
Parallel  lines  of.  VI,  919. 
Patents  for  chairs  and  rails  for,  VI,  957. 


STREET  RAILWAYS  — f<7»//)iiHfrf. 
Regulating  con.struction  and  operation  of 

by  niandamus,  VI,  .^JU. 
Right  to  consolidate.  Ill,  79. 
Right   to  cross  toll  bridge.   I,  725. 
Rights  of,  where  electric  railway  is  con 

structed  in  street,   IV,  2(14. 
Rmining  street  cars  on  .Sunday.  VII.  f^22. 
When  subject  to  laborer's  liin.  VI,  297. 
See    also    Caiii.k     Railways;     I'j.i-.cTKir 

Railways;        Eli.vatkd       Railways; 

Tramways. 

STRI'I'.TS  AND  1 1  Kill  WAYS. 

General  treatment .  VII.  540. 

listiiblishmcnt    of    streets    and    high'ii'ays. 

VII.  M'. 
Right  of  steam  railroads  to  occupy,  VII, 

.s.sfi. 

Rights  of  abutting  oicners,  VII.  590. 
Remedies  of  gbutting  oTi'/zrr?.  VII,  62S. 
State  and  municipal  regulations.  VII,  (•fi(). 
Liability  for  injuries  caused  by  negligence, 

VII,  (m- 
Obstructions  and  encroachments,  VII,  706. 
Action    for    damages    for    obstruction   of, 

\y.  8.;,r,. 

Admissibility  of  plats  of,  in  evidence.  III, 

857 
Averments  in  actions  for  obstructing,  VI, 

9<).V 

Care  re(|uired  from  companies  in.  VI.  770. 

Compelling  restoration  of.  VI,  ^jX. 

Compensation  to  city  for  use  of.   IV.  291. 

Constructing  road  along  country  highway, 
VII.  425. 

Contributory  negligence  in  allowing  chil- 
dren to  go  unattended  in.  II.  S04. 

Crossing  of.  III,  422-458. 

Description  of  Lands  bounded  on.  IV,  n. 

Duty  of  company  to  restore,  VII,  4to, 
411. 

Duty  to  build  cattle-guards  at  crossings  of, 
TI.  59.=; ■ 

Duty  to  construct  bridges  ;it  crossings  of. 
I,  692,  693. 

Duty  to  fence  at  crossing,  T,  812. 

Duty  to  fence  track  through,  V.  812. 

Ejectment  ;ig.'iinst  cinnpany  building  road 
in.   IV,  247. 

Ejectment  for  road  unlawfully  coiLstructed 
on,  IV,  850. 

Existence  of,  when  provable  by  parol,  V, 
455. 

Extent  of  use  by  tracks,  VII,  419. 

Frightening  teams  in,  V,   1034. 

Imi)roving  in  lieu  of  t;ixation.  VII,  445. 

Injuries  to  children  at  crossings  of,  II, 
741774.1- 

Injuries  to  ciiildren  in,  by  street-car  com- 
pany, II,  758-764. 

Injuries  to  persons  in,  by  cable  cars,  I, 
7.11-7.33- 

Injuries  to  persons  in,  by  elevated  rail- 
ways, IV,  .365-368. 

Injuries  to  persons  in,  by  trolley  cars,  IV, 
270-272. 

Injuries  to  persons  or  teams  at  crossings 
in.  III,  459-657. 

Injuries  to  travelers  in.  bv  independent 
contractor,  liability  for,  V,  11 15. 


INDEX. 


1149 


iiiucd. 
operation  of 


.  7.'5. 

Iway  is  i-nn- 

iiy.  VII,  8jz 
n,  VI.  207. 
i;     lu.r.cTRir 

UAri.WAYS; 

s. 

id    high'ii'ays, 

OffH/'.V,    VII, 

II.  ."^Qo. 
,  VII,  6.'«. 
IIS.  VII,  (/)<). 
by  negligence. 

Its,  VTI.  706. 
striiction   of, 

viclcnce,  III, 

triicting,  VI, 

s  in.  VI,  770. 

(.f,  IV,  201. 
try  highway. 

Mowing  chil- 
li, 804. 

1  on.  IV,  II. 
c,    VII,   410, 

crossings  of, 

crossings  of. 

I12. 

,  V.  812. 

luilding  road 

r  constructed 

by  parol,  V, 

.  419. 

?4- 

.  VIT,  44.S. 

sings   of,    II, 

cet-car  com- 
able  cars,  I, 
:levatcd  rail- 
ley  cars,  IV, 
at  crossings 

independent 

1 1 15. 


' 


STREETS  AND  "IGIIWAYS -fmi 
Laving  tracl<  on  one  side  '!'•  V' 's'*^,^:  ,„ 
Liability  for  injuries  caused  by  defects  in, 

Li;ibiliiv"''ni  street-car  company  t_o  assess- 
ment "for  widening,  VII.  45'.  4S-' 

I  oeation  of  station  in,  VIL  "AS. 
L,u'atinn..f  track  on  one  side  of,  rights  of 

al)Utting  owners,  VIl.  ')()4.    

Manner  of  con>trueling  tracks  aiross,  Vli. 

MeSure  of  damages  for  failure  to  grade. 

C,i::mlctU>r=lnr'a;'li^:  without   light, 

()b"nu-ii*on   in.   when    deemed   nuisance. 

Obst'rmnion  of.  by  hacks.  V.  1062.  ,  . 
Occupation   of,  under  charter  provisions, 

Ordinam-es  changing  gracje  of.  VI.  7S7- 
Power  of  city  to  authorize  railroads  m, 

P.yjiT  .^'commissioners  to  regulate  cross- 

Prh'ity'nf^'tit'- '-t^v^en  two  roads  using 

same.  VI.  .?f>.V      ,  •„    itt    ifiCi 

Prosecution  for  failure  to.  repair.  III.  .V>0. 
Pn.seculion  for  obstruction  of.   111.  .,7.1 

1-H    i8j. 
Rai's'iiig  t'rack  above.  HI.  474. 
Repair  of.  by  com|);my.  v    1..  40«.        ^., 
RiK  of  city  to  coiur.,1  and  improve,  VII. 

RiglU  of  city  to  impose  conditions  as  to 

use  of.  VII,  .V)7.  .,      vn 

Ri^rht  <.f  company  to  use,  generally.  VII. 

Right  to  cut  'i"^^'V-,^\^.;.V5i      - 

Right  to  open  and  lay  labli.  1,  7-7- 
Right   to    place   poles   and   wires   in.   IV, 

Ri'uhMo^'throw  dirt  or  snow  on,  V^-  414. 
Right  to  use  lor  electric  railways,  IV.  2^7- 

Righ't  to  use  wilhont  '••""7";; 7"'  ^^" 

Storage  of  freights  '"•  VD,-/''7.^ 

^trpi't  railways  m,  Vll,  ,?.i2-5,w. 

Suit    by  a  utters  for  damages  from  occu- 

^  pation  oi!  when  barred  by  lapse  of  time, 

UmmthoHxed  use  of,  VII,  61.S-618 


STRIKES  — fMifi««c</.  .     ,     ,  ,  ,,,^ 

When  excuse  the  carrier  for  loss  or  del.iy, 

II,  20.  ., 

See  als.p  HovioTTiNd;  Mouh. 

"STRLCTURI',"  . 

When  iiu)ving  tram  is  not  a,  Vm,  J^o. 

STUniM.K. 

See  CoMiirsTUii.ii  M.vrTfK. 

sub-a(;i:nts.       ,  ..ft 

l.iabilily   oi   iiRi-i'l   ''"■   ni'sconduct   ol,    1. 

50,  , 

Right  of  agents  to  eiiil)loy,   I,  47- 

sun-noss.  .    ?  v 

When   conductor   is  vue-principal   of.    V, 

7.1«. 
SUBCONTRACTOR, 

Filing  of  111'"  ilaim  by.   VI.  2»<), 
Notic-eby.  t..  owner,  of  chum  lor  hen.  \T. 

Ri'ghts.  fl'it'^'S'  •'"''  liabilities  of,  111,   \SS- 

Righis  of.  to  claim  lien,  VI,  2H1. 
"SUHJL^CT     TO     CONDITIONS     lA- 

Meaning  of,  in  a  shipping  contract,  VIII. 

SUni.l'.TTlNG. 

Ry  lessee.  VI.  234.  ^5-  ,,. 

Of  construction   contracts,   right  to.    m. 

Reletting    of    contract    by    subcontractor, 

III.   I  ^'o.  . , , 

Right  of  a  licensee  as  to,  VI,  2.M.  -J^S. 

SUBMISSION. 

To  arbitration,  1,  4.i.1-4.v'.  .        , 

To  arbitration  as  a  defense  to  action  for 
damages,  IV,  8.^6.  .  , 

To  arbitration  in  condemnation  proceed- 
ings, v.ilidity  of,  IV,  5.91. 

To  ari)itration   of  (luestion  of  compensa- 

To""ngi"t"'^^'a^  arbitrator,  what  is  cov- 
ered by,  111,  153- 

Failure'to  obey  as  a  contempt.  III,  183.. 
iZZl  by   interstate   commerce   commis- 

Non-compliance'with.  as  ground  for  con- 
tinuance, VIII.  10. 
To  testify,  VIll.  102. 


Unauthorized  use  of.  VII,  615-618.  QTIRPCFN\  DUCES  TECUM. 

Unreasonable  and  oppressive  use  of,  VII,       SUB^a.^ A  ^^^^^^  ^^  ^  ^^^^^^^^^^^ 


Wh'a  constitutes  a  taking  of,  for  railway 
purposes.  IV.  44.S.  ^     q 

What  may  be  used,  and  I'ovv.  VIJ.  .38^- 

When  a  street  is  a  highway.  VI 11.  .3-». 

W  en  limitation  begins  to  run  <»  if  «"^ 
f.,r  construction  of  railways  in.  VI.  30. 

When  statutes  requiring  signals  apply  to, 

111,  502. 
See  also  HiCJiw.ws. 

STRIKES.  ,^„       - 

General  treatment,  VII.  7i»- 
Delays  caused  by.  II.  7°.  .♦,;i,»re 

Liability  for  cars  destroyed  by   strikers. 

When  excuse  delay  on  part  of  carrier,  II. 
33- 


JBPU'.^A  uuui-.o   11.^^,.-. 

Failure  to  obey  as  a  co.vtempt.  III.   183, 

VIII.  192-  ,  Art    c- 

To  produce  books  and  papers,  VI,  So- 

SUBROGATION. 
General  treatment,  VH,  7-3.  • 

Of  bondholders  to  security  held  by  state, 

Of'^'ca^rie^or  insurer  to  rights  of  insured. 

Of'^ns'^r'ef  to  owner's  right  to  sue  for  dam- 

ages  by  fire.  V.  803. 
To  laborer's  lien.  VI,  299. 
SUBSCRIPTIONS  TO  STOCK. 

General  treatment,  VI 1.  p>  , 

The  contract  of  subscription  VII,  726. 
.■Issessnicnt;  calls.  VII,  74'.  . 

Actions  to  enforce  subscril>tioiis.  Vll,  750. 
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SUBSCRIPTIONS  TO  STOCK  — con. 
Forfeiture  for  non-l>aymciit,  VII,  797. 
Stibscril)tiuns  upon  conditions,  VII,  800. 
Subscrifttions  by  other  companies,  VII,  816. 

In  j^'iiernl. 

Actions  for,  when  barred  by  lapse  of 
time,  VI,  316. 

Assignability  of,  I,  478. 

Compensation  of  directors  for  procur- 
ing, IV,  60. 

Guaranty  of  payment  of,  V,   1055. 

Iti  union  depot  companies,  VIII,  136. 

Meaning  of  "  subscribe  "  as  applied  to 
stock,  VIII,  328. 

Mortgages  of,  VI,  416. 

By  iiidivUliiiiN. 

At  less  than  par  value  as  a  defense  in 
creditor's     suit    against    stockholder, 

VII,  3-7- 

Before  condenmation  of  land.   IV,  880. 

Cancellation  of  unpaid,  on  reorganiza- 
tion, VII,  52. 

Evidence  of  similar  inducements  to 
other  subscribers,  V,  394. 

New  stock,  right  of  original  holders  to 
make,  VII,  282. 

New   stock,   validity  of,   VII.   283. 

On  bonds,  effect  of  consolidation  upon, 
III,  92. 

Power  of  wife  txj  make,  V,  ior)8. 

Prior  to  incorporation,  V,  1096. 

Requisites  of,  to  entitle  subscriber  to 
vote,  VII.  .^09. 

Right  of  rc<-eivers  to  sue  on.  VI,  1208. 

Right  to  interest  on,  V,   1175. 

Specific  performance  of,  VII,   149. 

U'ipaid,  liability  to  creditors  upon,  VII, 
311-316. 

Unpaid,  when  may  be  reached  by  cred- 
itors' bill.  Ill,  351. 

When  limitation  begins  to  run  in  actions 
for,  VI,  309. 

When  may  be  reached  in  attachment,  I, 

49«- 
When   subject  to  mechanics'   lien,   VI, 
287. 
By  tho  public. 

By  cities,  power  of  legislature  to  com- 
pel, VI,  531- 

In  aid  of  railways,  VI.  5^3-752. 

In  aid  of  railways,  effect  of  consolida- 
tion upon.  III,  93;  VI,  622,  623. 

In   aid   of   railways,   payable   in   bonds, 

VI,  559. 

In   aid   of   railways,    rescission    of,   VI, 

619. 
In   aid   of  railways  without  election   is 

void.  VI,  603. 
Invalid,  when  may  be  cured  by  retro- 

.spective  act,  VI,  534,  5.35. 
Power  of  cities,  etc.,  to  make,  VI,  562- 

564- 
Power  to  make,  does  not  authorize  do- 
nation, VI.  647. 
Power  to  inake.  when  implies  power  to 

issue  bonds,  VI,  656-6158, 
Repeal  of  statute  liefore  completion  of, 

effect  n^.  VI.  5:0. 
See  al.'o  Stock;  STOcKiioi.nicRs. 


SUBSEQUENT  PURCHASERS. 
Right  of,  to  sue  elevated  railway  company, 
IV.  307-310. 

SUBSIDY  BONDS. 

Application   of   earnings   to   payment  of, 
VIII.  141. 

Of  Central  Pacific  R.  Co.,  II,  604. 
SUBSIDY  LANDS. 

Under  Canada  grants,  VI,  194, 

SUBSTANTIAL  DAMAGES. 
Generally,  III,  677. 

SUBSTITUTION. 

Of  new  contract  in  place  of  former  one, 
III,  22s. 

Of  new  party  to  action.  I.  12. 

Of  new  petitioner  in  condemnation  pro- 
ceedings. IV,  494. 

Of  new  road,  acceptance  of.  VIII.  123. 

Of  new  road  for  highway  used  by  railroad, 
VII,  625-028. 

Of  parties,  VI.  929. 

Of  parties  on  appeal.  IV,  801. 

Of  purchaser  as  a  party  pendente  lite,  IV, 
310. 

Of  receiver  as  defendant.  VI,  T215. 

Of  service  of  process.  VI.   1 100. 

Of  trustees  under  deed  of  trust,  IV,  30. 
SUBWAY  CO.MMISSIONERS. 

Consent  of,  to  jilacing  poles  and  wires  in 
streets,  IV.  262. 

SUGAR. 

Classification  of.  as  freight,  VI,  29. 
SUI  JURIS. 

When  child  is,  II,  785. 
SUITS. 

See  .XciiONs. 
SUMMARY  PROCEEDINGS. 

For  the  collection  of  ta.xes,  VII,  996. 
SUMMONS. 
For  .jury,  VIII,  11. 
For  jury  to  assess  land  damages,  IV,  61 1. 

612. 
For  jury,  under  English  Compulsory  Pur- 
chase Laws.  IV,  913. 
Form    and   sufliciency   of,    generally,   VI, 

1084. 
In    condenmation    proceedings,    IV,    511, 

512. 
In  ejectment  suits.  IV,  252. 
In  suits  against  foreign  corporations,  V. 

1020. 
See  also  Process;  SunrcF.N.A. 
SUNDAY. 
General  treatment.  VII,  818. 
Effect  of  Stmday  laws  as  a  defense  to  ac- 
tion for  injury  to  employes,  V,  275. 
Fellow-servant  rule  not  affected  by  Sun- 
day laws,  V.  C52. 
Limited  ticket  expiring  on,  VII,  1071. 
Navigation  of  canals  on.  I,  734. 
Procuring   signatures    to    petition    in    aid 

of  railway  on.  VI.  566. 
Prosecution  for  violation  of  Sunday  laws, 

III,  .^87. 
Sunday  laws  as  regulations  of  interstate 

traffic.  VI.  69. 
Traveling  on.  as  a  defense  to  action  for 
causing  death,  III.  810. 
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SUNDAY  — coH/i»«f(/. 
Traveling  on,  as  a  defense  to  earner  ot 
passengers,  II,  533-  ^         .  •       tt 

Violation  of  Sunday  aws  by  carrier,  11, 

60. 

SUPERFLUOUS  LANDS.  . 

Sale    oi,    under    Canadian    Expropriation 

Sale*"  of    u-.ider  English  Compulsory  Pur- 
chase Laws,  IV,  889-894. 

SUPERINTENDENT. 
General  trc(itw.:iit.\i.l.ii^3-  ■  ■  „     \n 

.\utlicrily    of.   to    employ    physician,   VI, 

Opttack,  when  engineer  is  fellow-servant^ 

Pmverl'  of  in  settlement  of  claims,  VIII, 

18" 

ScrvK-c  of  process  on,  VI,  1090.  . 

When  vice-principal  of  those  under  him. 

^V^et'iH^■  'tcllow-scrvant   or   vice-principal 
of  other  employes,  V,  755-  750. 
SUPERIOR  SERVANT. 
Obeying  orders  ol,  V,  I7». 
See  also  Vice-principal. 

SUPERSEDEAS. 

Effect  of  appeal  as  a,  i\  ,  »I2. 

SUPERVISION.  ,      .  ,    ^ 

By  railway  company  over  business  of  ex- 
press company,  V.  565. 

SUPERVISORS.  .  .     „, 

rail  by   for  election  as  to  railway  aid,  VI, 

'580. 
SUPPLEMENTARY  ANSWER. 

In  trcspas.,  by  landowner  tor  wrongful  in- 
terference with  property.   IV,  8-4. 
SUPPLEMENTARY  PLEADINGS. 

When  proper,  sufficient,  etc.,  VI,  1053. 
SUPPLE.\IENT.\RY  PROCEEDINGS. 

In  aid  of  execution,  V,  S.'^o. 

SUPPf  IPS 
Claim's  against  Unite<l  States  for.  Ill,  7- 
Claims  for,  when  prior  to  mortgage,  Vi, 

FiUng  claim  of  lien  for.  VI.  290. 

For  armv,  carriage  of.  VI,  131- 

Issuing  receivers'  certificates  in  payment 

for,  VI,  1201. 
Liabilitv  of  trustees  for,  VI.  466. 
Payment  of  claims  for.  by  receiver.  VI, 

1198. 
Priority  of  claims  for,  VI,  512. 
Priority  of  mortgage  over  claims  for.  V  1, 

To" persons  con.structing  roads,  contracts 
by  agents  for,  I,  56. 

SUPPORT.  .  ,     .     J     , 

Dependency  for,  as  givintr  right  to  dam- 
ages for  causing  death.  III,  7.^o. 

During  minority  as  measure  of  damages 
for  causing  death  of  parent.  III,  933- 

Of  paupers," liability  for.  VI,  q6i. 

Proof  nf  dependence  upon  deceased  tor, 
III.  877. 


SUPREME      COURT     COMMISSION- 
ERS. ,         _,      ., 
Powers  and  duties  of,  in  elevated  railway 

cases,  IV,  282-284. 

SURETY.  ,.  , 

In    condemnation    proceedings,    subroga- 

ti'ju  of.  VII,  724. 
Of  agents,  rights  of  companies  as  respects. 

Of  station  agents,  liability  of,  VII.  189. 

Of  treasurer,  liability  of,  \  I,  91 ';      . 

On  bond  of  county  treasurer,  liability  of. 

III.  332. 
On  bond  on  appeal  in  condemnation  pro- 

ceelings,  rights  of,  I-V,  807. 
On  receiver's  bond,  liability  of,  VI.  1177. 

SURFACE  WATERS.  .        ,     .,         r 

Accumulating  and  obstructing  the  How  ot, 

V.  980-982. 
Controlling  How  of.  V.  984. 
Dutv  to  provide  outlet  for.  III.  Wio. 
Liability  lor  Hooding  lands  with,  V,  97°- 

Righis  and  liabilities  with  regard  to.  VIII. 
180-183. 

What  are,  VIII,  .^8. 
SURGEONS. 

See  Piivsui.vNs  AND  Surgeons. 
SURGICAL  INSTRUMENTS. 

\VluMi  may  be  earned  as  baggage,  1,  540. 

SURPLUSAGE. 

Disregarding,  in  pleadings,  Vl,  loOO. 

In  plaintiffs  pleadings  in  action  for  dam- 
ages caused  by  fire.  V,  899-        ,       ., 

In  proceedings  against  elevated  railway 
company,  IV.  313. 

In  verdict,  VlII,  02.  . 

What  allegations  may  be  stncken  out  as, 

I.  267. 
SURPRISE.  . 

As  ground  for  continuance  VI II,  10. 
As  ground  for  nev/  trial,  VI,  »74. 

SURRENDER.  ,  . 

Of  bonds  in  exchange  for  new  ones,   I, 

Of  'certificate  on  transfer  of  stock,  VII, 

of 'corporate   bonds,   suit   to   enforce,    I. 

680.  ,  T\7      ,-,.. 

Of  franchise,  forfeiture  for,  IV.  133- 

Of  goods  bv  carrier  to  mortgagee,  H.  125. 

Of  possession,  cost  of.  as  an  element  of 

land  damages,  IV.  688. 
Of  nowcr  to  tax,  VII,  832. 
Of  stock  to  company,  effect  of,  on  liabi  - 

ity   of   stockholcTers   to   creditors.   Vll, 

,321- 

Of  ticket.  VII,  1052. 
SURVEYORS. 

As  experts,  VIII,  288.       _ 
Assessment  of  compensation  by.  in  Eng- 
land, IV.  909.     .     ,  „  „.  „f    V 
When  conductor  is  fellow-servant  ot,   V, 

7^8. 
Sec  also  Civil  Engineers. 

CTTRVFYS  r 

Entrv'  without  pnvmctU   of   damages    for 
purpose  of  making.  TV.  ."f<. 
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SURVEYS  —  continued. 
Of  intersection  of  railways,  III,  402. 
Of  lands,  as  affecting  title,  VI,  168. 
Of  lands  granted  to  Union  Pacific  R.  Co., 

VI.  174- 
Of  public  lands,  VI.  1117. 
Preliminary.  VI,  .^54. 
Title  of  state  to  land  granted  by  federal 

government  before  making,  VI,  141. 
Use  of,  in  condemnation  proceedings,  IV, 

526-529. 
What  is  a  sufificient   survey  of  a  route, 

VIII,  328. 

SURVIVAL. 

Of  action,  I,  11,  12. 

Of  cause  of  action  for  causing  death,  ef- 
fect of  statutes  as  to.  III.  768. 

Of  cause  of  action  for  injury  after  death 
of  party  injured.  Ill,  743. 

Of  caus;  of  action  in  ejectment,  IV,  250. 

SURVIVING  PARTNER. 

Powers  of,  VI,  937. 

SURVIVORSHIP. 
Presumption  of,  V,  442. 

SWAMP  LANDS. 

Donation  of,  in  aid  of  railways,  VI,  644. 

Grants  of,  VI.  187-194. 

When  subject  to  taxation,  VII,  866. 
SWITCH  CREW. 

When   foreman   is   not   fellow-servant  of, 

V.  752. 

SWITCH  ENGINEER. 

When  fellow-servant  of  yard  repair-hand. 
V,  766. 

SWITCHES. 

Admissibility  of  evidence  as  to  dangerous 
character  of,  V,  434. 

Construction  of,  under  provisions  of  char- 
ter, II.  705. 

Covenant  to  maintain,  when  runs  with  the 
land,  III,  345- 

Duty  of  carrier  as  to  construction  and  re- 
pair of,  II.  372. 

Duty  of  company  as  to  safety  of.  V,  58- 
60. 

Duty  of  company  to  block,  V,  57. 

Duty  to  fence  at.  V.  816. 

Duty  to  repair,  VII,  407. 

Instructions  as  to  safety  of.  III,  907. 

License  to  use,  VI,  262. 

Location  of,  in  city  streets,  VII,  606. 

Mismanagement  of.   IV.  ,39. 

Negligence  as  to  safety  jf,  question  for 
jury,  V.  314. 

Negligence  in  management  of,  II,  422;  V, 
661. 

On  branch  roads,  I,  684. 

On  hors"  railways,  patents  for,  VI,  958. 

Proof  of  defects  in,  III,  869. 

Regulation  of,  by  commissioners,  VI, 
II43- 

Right  of  street  railway  to  construct,  VII, 
394. 

Rule  respecting  adjustment  of,  V,  245. 

SWITCHING. 

Non-liability    for    negligence    of    fellow- 
servants  in,  V,  661. 
Using  street  for,  VII,  425. 


SWITCH  MARKER. 
Knowledge  of  absence  of,  assumption  of 
risk  after,  V,  162. 

SWITCHMEN. 
As  experts,  VIII,  294. 
As  fellow-servants  of  brakemen,  V,  759. 
As  fellow-servants  of  car  inspectors,  V, 

732. 
As  fellow-servants  of  engineer,  V,  745. 
As  fellow-servants  of  foreman,  V.  750. 
As  fellow-servants  of  other  employes.  V, 

766-767. 
Contributory  negligence   of  deceased.   In 

action  for  causing  death,  III,  843. 
Not  fellow-servant  of  section  foreman,  V, 

755- 

"SWITCH  POLE. 

Contributory      negligence      of      employe 
struck  by,  V.  211. 

SWITCH  YARDS. 

Duty  of  company  as  to  safety  of.  V.  60. 
TACKING. 

Of  one  adverse  possession  upon  another, 
I,  37- 
TAKING. 

Damaging,    injuring,    etc..    what    consti- 
tutes, VII,  586-588. 

DilTerence  in  value  before  and  after,  when 
measure  of  damages.  IV,  576. 

Estimating   land   damages   from   time   of. 
IV.  582. 

Interest   on   damages   from  time   of.    IV, 
724. 

Of  private  property  for  military  use,  VIII, 

■  so- 
under eminent  domain  law.  IV.  445. 
What  is.  under  eminent  domain  law,  VIII, 

328. 
What  is,  under  English  statutes,  IV,  884, 

885. 
TANK  HOUSE. 

When  subject  to  execution,  V,  543. 
TARGET  SWITCHES. 

Duty  of  company  to  provide,  V,  59. 
See  also  Switches. 
TAXATION. 
General  treatment,  VII,  828. 

Power  to  tax.  VII.  829. 

Constitutionality  of  statutes.  VII,  836. 

Interfiretatiou  of  tax  laws,  VII,  850. 

Who  may  be  taxed,  and  for  ivhat  propertw 
VII.  855, 

Situs  of  propertv  for  taxation,  VII,  884. 

ExewMions,  VII.  888. 

Assessment  and  levy.  VII,  932. 

Colleetion.  VII.  983. 

Sale  nf  land  for  non-payment ;  tax  titles, 
VII.  996. 

Remedies  for  unlnvful  taxation,  VII,  998. 

English  poor  rates  and  other  rates,  VII, 

lOIO. 

Taxation    of    Canadian    railroads,    VII, 

1018. 
License  taxes,  VII,  1021. 
Income  taxes,  VII.  1024. 
In  KCiipral. 

Assessed  value  as  evidence  of  market 
value,  V,  390. 
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TAX  ATION  —  co»/()iHfrf. 
Ill  (^acral  —  c«iitiniu(L 

By  state  of  railway  property,  VIII,  140. 
Duties  of  tax  receiver,  VII,  985. 
Duty  of  lessee  to  pay  taxes,  VI,  231. 
Effect  of  consolidation  upon  exemptions 

from.  III,  87. 
Enforcement  of  taxes,  VI.  .380. 
Evidence  of  valuation  for,  on  assessment 

of  land  damatrcs,  IV,  656.  657. 
Exemption  from,  in  charters,  II.  709- 
Liability    of    reorganized    company    for 

taxes,  VII,  61. 
License  taxes,  VI,  754- 
Lien  for  taxes,  purchaser  takes  subject 

to,  VI,  504- 
Lien  for  taxes,  when  prior  to  mortgage. 

Meaning  of  words  "  sinking  fund  tax," 

VIII,  .327. 
Municipal   power  to   grant   exemptions 

from,  VI,  7.';4. 
Municipal  power  ti>  tax,  VI,  7S^- 
Of  Baltimore  and  Ohio  Railroad,  I.  579. 
Of  branch  roads,  I,  686. 
Of  car-trust  associations,  I,  735. 
Of  certificates  of  indebtedness,  II,  600. 
,  Of  dividends.  IV.  150. 
Of  express  companies  under  state  laws, 

HI.  r> 
Of  ferries,  V,  843. 
Of  foreign  corporation,  V,  1017. 
Of  importers,  state  laws  imposmg.  III, 

3.'i-  ,         .,  ,.,         . 

Of  receivers    certihcatcs,  Vi,  1200. 

Of  street  railway.  VII,  444-454- 

Of  witness   fees.   VIII,    193- 

Payment  of  taxes  by  receiver,  VI,  II9Q- 

Payment  of  taxes,  when  makes  posses- 
sion adverse,  I,  37. 

Person  paying  taxes  under  mistake  as 
to  title,  right  of,  to  land  damages,  IV, 

Power   of   superintendent  to  list   prop- 
erty for.  VII,  824. 
Right  to  interest  on  taxes.  V,  ii75. 
Stipulation  in  mortgage  relative  to,  VI, 

Tax  list  as  evidence  of  value,  V,  5'7- 
Validity  of  tax  titles,  and  rights  of  pur- 
chaser, VI T,  996. 
As  affected  l>y  interstate  eoininerce  law. 

By  state  of  interstate  carriers  or  traffic, 

VI.  58-66. 
Of  roads  running  into  other  states,  111, 

36. 

Of  sleeping  cars,  VI.  59.  6o. 

Power  of  state  t.i  tax  interstate  carriers 
or  traffic,  VI,  58.  59.  .      . 

Right  of  state  to  tax  property  or  busi- 
ness of  carrier,  VI,  61-64. 
In  aid  of  railways.  . 

Assent  of  taxpayers  to  railway  aid,  VI, 
572-576.  .  , 

Conversion  of  tax  certificate  into  stock, 
VII,  282. 

Generally.  VI,  714-743.  .         ., 

Issuance  of  stock  to  taxpayers  in  rail- 
way-aid, cas.?s.  VI.  616.  ,.    ■,    t 

Legislature     cannot     confer     unlimiteU 
power  of,  VI.  532. 
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TAXATION  —  continued. 
Ill  aid  ol  railways  — iw///w»«"'- 

Right  of  taxpayers  to  sue  to  restrain 
issue  of  raihvay-aid  bonds,  VI.  667. 

Signature  by  taxpayers  to  petition  in 
aid  of  railway,  VI.  565-568. 

When  taxpayers  entitled  to  stock,    v  I, 

559. 
TEAMS. 

Colliding  with,  at  crossings,  III,  466. 
Frightened,  V,   1032-1046. 
Injuries  to.  at  crossings.  Ill,  4.S9-657 
Liability  for  colliding  with,  VII,  518.  5iO. 
Liability   of  steam  railroad   for  collisions 

with,  in  streets,  V:'*,  699. 
Obstruction  of  track  by,  VII,  424. 

TEAMSTER.  ^  „  ^     , 

When   engineer  is  not  fellow-servant  ot, 

V,  745. 
TELEGRAPH       AND       TELEPHONE 

LINES. 
General  treatment,  VII,  1026. 
Telesraph  lines. 

A(hnissibility  and  effect  of  telegram  as 
evidence,  V,  517.  ,         ,  ,  .„ 

Business  of  company,  when  deemed  in- 
terstate commerce,  VI,  4- 

Contributory  negligence  of  employe 
struck  by  pole.  V,  211.  ,     ,    ,^ 

Liability  for  injury  to  employe  of  com- 
pany, V,  257.  .  ■       \i 

License  tax  on  foreign  companies,  \  I. 

Negligence    as    to    positi<m    ot    poles, 

question  for  jury,  V„  316. 
Operators  as  fellow-servants  \.th  ollur 

employes,  V,  7(>7-  .       . 

Power  of  commissioners  to  hx  cliargcs, 

VI,   1 140. 
Regulation  of,  VHI.   Hi; 
Transportation  of  employes  of  company, 

liability  of  carrier,  11.  4.I0. 
Wires,  when  deemed  fixtures,  V,  970. 
Telephone  lines. 

Disturbance  of  system  by  trolley  wire.-,, 

IV,  26.'.  .       .^^^   _. 

Taxation  of  companies,  Vll,  801. 

TELL-TALES. 

Duty  to  employes  as  regards, 

See  also  Whipping  Straps. 
TENANCY. 

At  will,  VI,  202. 

From  year  to  year,  VI,  202. 

TENANT. 

See  Lanplord  and  Ienant, 
Common. 
TENANTS  IN  COMMON. 

.\s  parties  to  condemnation  proceedings, 

IV   408. 

Right  of.  to  appeal  in  condemnation  pro- 
ceedings. I V.  775.  -.;.   f 

When  entiiird  to  land  damages,  1\  ,  5^3- 

TENDER. 

General  treatment.  VIT.  1034. 

Necessity  of,  before  suit.  111.  2,v.  _   . 

Of  amount  due  before  applying  for  injunc- 
tion VII.  100-'.  ,       . 

Of  ccrtificat.'  before  suing  on  stock  sub- 
scription, VII,  757- 


V,  51-53. 
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TENDER  — co;i/;'HMprf. 

Of  charges  claimed  by  carrier  before  su- 
ing in  trover,  VIII,  Ii2. 

Of  compensation  for  land  condemned,  IV, 
546-548. 

Of  compensation  for  land  taken,  effect  of, 
on  right  to  costs,  IV,  728. 

Of  debenture  for  acceptance  before  suit, 

III.  961. 

Of  debentures  for  freight  charges.  Ill,  960. 

Of  fare,  how  pleaded,  IV.  215. 

Of  fare  to  prevent  ejection  of  passenger, 

IV,  190-194. 

Of  government  notes  in  payment  of  fare, 

VII,  1079. 
Of  taxes,  VII,  98.5. 

TENDER  OF  ENGINE. 

Contributory  negligence  in  riding  on,  V, 
215. 

TENNESSEE. 

Aid  to  railroads  by  state,  VII,  180. 

Assessment  and  levy  of  taxes  in,  VIT,  97Q. 

Constitutionality  of  statutes  of,  as  to  mu- 
nicipal aid  for  railways,  VI,  550. 

Constitutionality  of  tax  laws  of,  VII,  849. 

Construction  of  constitution  authorizing 
street  railways.  VII.  .337. 

Construction  of  statute  as  to  signals  when 
person  appears  on  track.  VII.  1133. 

Construction  of  stock  laws  of.  I,  96. 

Deductions  for  benefits  under  con.lemna- 
tion  laws  of,  IV,  721. 

Doctrine  of  comparative  negligence,  how 
far  applied  in.  III.  50. 

Grants  by,  to  railroads.  VI.  186. 

Injuries  to  animals  running  at  large  in, 
I,  221. 

License  taxes  in,  VII,  1023. 

Mitigation  of  damages  for  contributory 
negligence  in.  III,  546. 

Occupation  of  streets  by  steam  roads  un- 
der legislative  grants  of,  VII,  564. 

Operation  of  statute  of,  giving  right  of 
action  for  causing  death.  III,  753. 

Review  of  town-bonding  proceedings  by 
mandamus  in,   VI,  752. 

Right  to  sue  in.  for  causing  death  in  for- 
eign state.  III.  789. 

Rule  in,  as  to  fellow-servants  of  diflferent 
grades,  V,  722. 

Statutes  of,  as  to  duty  to  keep  lookout, 
VII,  1135- 

Statutes  of,  relative  to  connecting  lines, 
III,  65. 

Statutes  of,  relative  to  distribution  of  dam- 
ages for  causing  death.  Ill,  763. 

Taxation  in  aid  of  railways  in,  VI,  742. 

TERM. 

Imposing,  upon  appointment  of  receiver, 
VI,  492. 

Of  running  powers,  duration  of,  VI,  247. 

Of  service  of  employe,  V,  3. 
TERM  FEES. 

Allowance  of,  IV,  734. 
TERMINAL  CHARGES. 

Assessment  of  poor  rates  on,  VII,  !0I3. 

Regulation  of,  by  commissioners,  VI, 
1 140. 

Under  working  agreement,  VI,  253, 


TERMINAL  FACILITIES. 
Lease  of,  what  includes,  VI,  202. 
Regulation    of,    by    commissioners,    VI. 

"43. 
Right  to  give  mortgage  on,  VI,  413 

TERMIN.KTION. 

Of   carrier's   liability   as   such,    II,   45-52, 

134-148. 
Of  carrier's  liability  for  baggage,  I,  551- 

554- 
Of  initial  carrier's  liability,  II,  231-236. 
Of  liability  of  carrier  as   warehouseman, 

II,  146,  147. 
Of  liability  of  intermediate  carrier,  II,  240. 
Of  prosecution,  when  plaintiff  must  show, 

VI,  369. 

Of  relation  of  carrier  and  passenger,  II. 

316-319. 
Of  relation  of  landlord  and  tenant,  VI, 

195. 

TERMINL 

Change    of,    when    releases    subscriber   to 

stock,  VII,  776,  777. 
Condition   in   subscription   as  to  location 

of,  VI,  636. 
Construction  of  statutes  relative  to,  VII, 

268. 
Construction   of  subscription   as  regards, 

VII,  740. 

Location  of,  VI,  354. 

Location  of,  under  charter  provisions,  II, 
701-704. 

Meaning  of  words  "  at  the  termini,"  VIII, 
306. 

Of  street  railway,  location  of.  VII,  379. 

Of  tunnels,  description  of.  VIII,  122. 

Power  to  contract  for  transportation  of 
persons  and  property  beyond.  VIII,  130. 

Priority  of  route  where  two  roads  run  be- 
tween same,  VI,  363. 

What  are,  as  applied  to  a  railroad,  VIII, 
328. 
TESTIMONY. 

See  Evidence;  Wivnesses. 
TESTS. 

Of  due  care  and  negligence,  VI,  780. 

Of  what  are  fixtures.  V,  968,  969. 
TEXAS. 

Aid  to  railroads  by  state,  VII,  181. 

Assessment  and  levy  of  railroad  taxes  in, 
VII,  982. 

Conuuon-law  liability  of  carrier  cannot  be 
limited  in,  11.  18. 

Conditions  exempting  carrier  from  liabil- 
ity to  person  riding  on  free  pass  in,  VI, 

945- 

Constitutionality  of  statutes  of,  as  to  mu- 
nicipal aid  for  railways,  VI,  550. 

Constitutionality  of  statutes  of,  granting 
remedy  for  causing  death,  III,  745. 

Constitutionality  of  statutes  of,  relative  to 
condemnation  of  land,  IV,  391. 

Constitutionality    of    tax    laws    of,    VII, 

849. 
Constitutional    provisions   in,    relative   to 

condemnation  of  land,  IV,  386. 
Construction  of  stock  laws  of.  I,  96, 
Deductions  for  benefits  under  condemna- 
tion laws  of.  IV,  722. 
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TEXAS  — continued.        . 

Doctrine   of   comparative  negligence  de- 
nied in.  III,  S2. 
Grants  by,  to  railroads,  VI,  i8b.  . 

Injuries  to  animals  running  at  large  in,  l, 

Liability  of  carrier  as  regards  bill  of  lad- 
ing under  statute  of,  H.  44- 

Mechanics'  lien  law  of,  VI,  279. 

No  limitation  of  liability  for  negligence 
in,  II.  182-T84.  . 

Occupation  of  streets  by  steam  roads  un- 
der legislative  gr.ints  of,  Vll,  504. 

Operation  of  statute  of.  giving  right  ol 
action  for  causing  death.  III,  753. 

Penalties  for  overcharges  in,  H.  o37.  o3»- 

Penalties  under  statute  of,  for  failure  to 
furnish  facilities  for  removal  of  goods, 

II    94. 

Plaintiffs  pleadings  need  not  negative 
contributory  negligence  in,  HI,  278. 

Pleadings  under  statute  of.  to  recover 
penalty  for  discrimination.  IV,  125. 

Right  to  sue  in.  for  causing  death  in  for- 
eign state.  III,  790-  ,.  .       ,, 

Rule    as    to    imputed    negligence    in,    v, 

Status  of  Missouri  Pacific  R.  Co.  in,  VI, 

Statutes  of,  imposing  penalty  for  failure 

to  deliver  goods.  11.  122. 
Statutes  of,  making  overcharges  penal.  U, 

6x8.  .  .    . 

Statutes  of,  regulating  interstate  cainers. 

VI,  68.  ...         ,  . 

Statutes  of,  relative  to  distnbution  of  dam- 
ages for  causing  death.  III.  763. 

Statutory  provisions  in,  limiting  amount 
recoverable  for  causing  death.  Ill,  923- 

Taxation  in  aid  of  railways  in.  VI,  743- 

Transportation    of   diseased    cattle    in,    1, 

790.  ...  J 

What    amounts    tc,    discrimination    under 

statute  of.  IV.  84.  .       ,  » 

What  are  deemed  overcharges  under  stat- 
utes of,  II,  625. 

THEATRICAL  TROUPES.  . 

liability   for  delay  in  transportation  ot, 

"•  348.  ,,,     _ 

Special  rates  to,  VI.  5°- 

THEFT. 

See  Larceny. 

THIRD-CLASS  TICKETS. 
Rights  of  holders  of,  VII,  1058. 

THROUGH  CARRIAGE. 

Duty  of  carrier  to  furnish  means  ol,  11. 

Duty  of  initial  carrier  to  provide  means 

Duty  to  provide  reasonable  facilities  for, 

n,  198.  _.     TT   .^o 

Limitation  of  liability  as  regards.  11,  252- 

263.  ...  I 

Of  baggage,  contract  with  initial  carrier 

Overcharges  on  through  freights,  II,  633. 
Power  of  general  freight  agent  to  make 
contract  for,  II,  209. 


THROUGH  CARRIAGE  —  continued. 
Power   of   initial    carriers   to   make   con- 
tracts, II,  514.  515- 
Power  to  make  contracts  for,  II,  221-224. 

THROUGH  RATES. 

Discrimination    as    between    carriers    in 

making,  IV,  116. 
Duty  of  company  as  to,  VI,  3S- 
Duty  of  connecting  lines  to  give,  VI,  14. 
How  made  and  construed,  VI,  23,  24. 
Power  of  commission  to  order,  VI,  6. 
Regulation  of,  under  Railway  and  Canal 

Traffic  Acts.  II,  654-662. 
What  are,  and  how  regulated,  II,  639,  040. 
THROUGH  ROUTES.  ^ 

Power  of  commission  to  oruer,  VI,  o. 
THROUGH  TICKETS. 

Interpretation  of,  VII,  1073,   •074- 

Right  to  stop  over  on,  VII,  1054. 

Rule    requiring,    between    certain    points, 

VII.  132.  ^    „, 

Taking  up  on  first  road,  IV,  179- 

TICKET  AGENT. 

Delivery  of  baggage  to.  I,  544-  . 

Expulsion  of  passenger  by  reason  ot  mis- 
take of,  IV.  179-  ,       ,  ,       . 

Liability  of  company  for  false  imprison- 
ment by.  V.  610. 

Modification  of  terms  of  tickets  by.  Vll, 

JOSO.  ... 

Service  of  process  on,  VI,  1095. 

TICKET  BROKERS. 

Power  of  city  to  impose  license  tax  on. 

VII,  1090.  ,    .  ,        ,  .„, 

Rights  of  purchasers  of  tickets  from,  Vll, 

Sem^g  at  reduced  rates  through,  VI,  30. 
Statutes   regulating   sale   of  tickets,    Vll, 

1090. 
TICKET  OFFICE. 

Duty  to  keep  open,  vll,  1048,  I049- 
Prosecution  for  failure  to  keep  open,  HI. 

366. 
TICKETS  AND  FARES. 
General  treatment.  VII,  1038. 

Tickets,  generally.  yU,  1039. 

Particular  kinds  of  tickets,  VII,  1058. 

Fares.  VII,  1076.  ,„^ 

Ticket  brokers  and  scalfers,  VII,  1090. 

Tickets. 

Assignability  of,  I,  47°. 
Commutation,  VI,  57-  ,  ^. 

Constitutionality  of  statutes  regulating, 

VII,  252. 
Damages  "for  wrongfully  taking  up,  IV, 

228. 

Discrimination  in  sale  of.  1\,  103. 

Duty  in  sale  of  through,  VI,  30- 

Duty  to  carry  passenger  to  station 
named  in,  II,  393- 

Duty  to  pay  extra  fares  when  passengers 
do  not  procure,  I\',  1.66-168,  170. 

EiTect  of  notice  on.  limiting  liability  for 
baggage,  I.  562. 

Effect  of  production  of  tender  of.  to  pre- 
vent ejection  of  passengers,  IV,  190- 

194-  T\r 

Expulsion   for   failure   to   procure,    IV. 

167,  168,  170. 
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TICKETS  AND  FARES  — coH/i;iMfrf. 
TlekelM  —  cciitiniuil. 

Expulsion  for  failure  to  produce,   IV, 

173-iSi- 

Expulsion  for  presenting  invalid  or 
wrong,  IV,  181-187. 

Limitation  of  liability  in,  for  articles 
left  in  cloak-room,  I,  575. 

Limited  and  unlimited,  discrimination 
in,  VI,  ,31. 

Mileage  tickets.  VI.  57. 

Necessity  of  purchase  of,   II,  310. 

No  agreement  to  stop  implied  from  tak- 
ing up,  II,  408. 

Notice  disclaiming  liability  printed  on, 
VII,  137. 

Of  preceding  carrier,  duty  to  honor,  II, 

517- 
On  sleeping  and  palace  cars,  VII,  132, 

133- 

Ordinances  regulating  and  requiring 
sale  of.  VII.  438. 

Party-rate,  VI,  .30. 

Prosecution  for  unlawful  sale  of.  III, 
386. 

Requiring  purchase  of,  before  gettin-g 
on  train,  II.  3.'54. 

Right  of  passenger  in  sleeping  car  after 
loss  of,  Vn,  153. 

Rule  re(|uiring  passenger  to  have  first- 
class,  VII,  132. 

Rule  requiring  purchase  of,  IV,  176. 

Selling  at  reduced  rates  through  brok- 
ers, VI,  .30. 

State  laws  regulating.  III,  33. 

Status  of  travelers  as  passengers  before 
purchase  of,  II,  315. 

To  drovers  on  caittle  trains,  I,  791,  792. 

See  also  First-class  Tickets. 
Fares. 

Competition  as  affecting,  VI,  40. 

Constitutionality  of  statutes  regulating, 
VII,  252. 

Crown  duties  on,  in  England,  VII, 
1087. 

Duty  to  carry  passenger  to  station  to 
which  fare  has  been  paid,  II,  394. 

Effect  of  payment  of,  on  freight  trains, 

II.  Z2^-  .      . 

11;  cci  of  tenders  of,  to  prevent  ejection 
■  'A  passengers,  IV,  190-194. 

ciiction  of  passengers  for  non-payment 
■'.  IV,  165-173. 

J.  idence  of  established  rate  of.  IV,  219. 

Expulsion  of  passengers  for  non-pay- 
ment of,  VII.  5.33. 

Generally,  VII,  1076-1090. 

Lien  of  carrier  upon  baggage  for,  I,  560. 

Necessity  of  payment  of,  II,  310. 

No  agreement  to  stop  implied  from  col- 
lection of,  II,  408. 

On  English  tramways,  VII,  1103. 

On  ferries,  V,  8.39. 

On  street  railways,  regulations  of,  by 
statute,  VII,  436. 

Ordinance  regulating.  VII,  438. 

Overcharges  and  discrimination  in,  VII, 

454- 
Penalties  for  overcharges  in.  VI,  967. 
Persons  on   train   after  refusal   to  pay, 

when  deemed  trespassers,  VII,  1124. 


TICKETS  AND  FARES  — <:o;i/i««fd. 
Fares  —  toiitinucd. 

Prosecution   for  traveling  without  pay- 
ing, III,  385. 

Regulation  of,  by  railway  commission- 
ers, VI,  1139. 

Riding  on  freight  trains  without  paying, 
III,  19. 

Right  to  fix,  VII,  454. 

Status  of  travelers  before  payment  of. 
II.  31S. 

Tender  of,  how  pleaded,   IV,  215. 

Validity  of  state  laws  attempting  to  reg- 
ulate, III,  2T. 

TICKETS  AT  ELECTIONS. 
Sec  Ballots. 

TIDE  WATERS. 

Duty  of  company  to  keep  out,  V,  980. 

TIES  AND  SLEEPERS. 
Admissibility  of  evidence  as  to  defects  in, 

V,  433- 
Classification  of,  as  freight,  VI,  28. 
Duty  towards  passengers  as  to  condition 

of,  H,  370. 
Evidence  of  defective  condition  of,  V,  433. 
Injury   to   employe   in   stepping   between 

ties,  V,  229. 
Liability  for  purchase-price  of,  V,  iiiG. 
Olistructing  track  by,  V.  67. 
Set-ofl  in  action  for  price  of.  VII,  116. 
Situs  of,  for  taxation,  VII,  885. 
TIMBER. 
Amount  recoverable  for  injury  to.  by  fire, 

V,  961. 
Cut    on    land    taken    or   adjoining    lands, 
value  of,  as  element  of  land  damages, 
IV,  708. 
Licenses  to  cut,  VI.  263. 
On  public  lands.  VI,  1115-1117. 
On  strip  taken,  company's  rights  relative 

to,  IV,  438. 
Opinion  of  witness  as  to  value  of,  VIII, 
247. 
TIME. 
Ill  general. 
As  essence  of  contract  to  locate  station, 

VII,  201. 
Covered   by   exemption   from   taxation, 

VII,  890.  . 
During  which  trains  may  block  street, 

ordinances  limiting.  VII.  673. 
For  payment  of  coupons.  III,  335. 
From  which  interest  on  damages  should 

be  calculated.  Ill,  740. 
From    which    interest    should    be    com- 
puted, V,  1 175. 
Loss  of,  resulting  from  injuries,  meas- 
ure of  damages  for.  III,  719. 
Obligation  to  run  on.  VII,  1094-1096. 
Of  foreclosure  sale.  VI,  500. 
Of   holding   election   of   directors,    IV, 

52. 
Of  holding  judicial  sales,  VI.  T06. 
Of  meeting  of  directors,  IV,  56. 
Of  payment  of  mortgage,  provisions  as 

to,  VI,  439. 
Of  performance  of  contract.  III,  222. 
Of    permissive    occupation,     ejectment 
after  expiration  of,  IV,  247. 


INDEX. 


1157 


nlinucd. 
vithout  pay- 
conimission- 
hoiit  paying, 

payment  of. 

V,  215. 
)ting  to  rcg- 


,  V,  980. 

o  defects  in, 

I,  28. 

to  condition 

n  of,  V,  4.^3- 
ng   between 

■.  V,  1 1 16. 

VII,  116. 

s- 

'  to,  by  fire, 

ning    lands, 
d  damages, 

7. 

flits  relative 

le  of,  VIII, 


cate  station, 

m   taxation, 

ilock  street, 
673. 
I.  3.35- 
ages  should 

d   be    com- 

iries,  meas- 

9. 

[  094-1096. 

ectors,    IV, 

I.  106. 
56. 
•ovisions  as 

III,  222. 
ejectment 

7. 


TIME  —  continued. 
In  jfencral  —  amtiitued. 

Of  service  of  process,  VI,  I097- 

Of   submission   of   special  questions  to 

jury,  VIII,  98. 
Of   trial,   computmg   damages   to,    IV, 

329. 
Of  view  by  jury,  VIII,   18. 
Other  than  that  of  accident,  admission 

of  evidence  of  condition  of  track  at, 

V,  432. 

Presumption  of  payment  from  lapse  of, 

VI.  965. 

To  answer  amended  pleading,  VI,  1053. 
To  tile  answer  in  foreclosure,  extension 

of,  VI.  4S.=;- 
To  make  tender.  VIT.  1034. 
To  object  to  dcposilion,  V.  522. 
To  object  to  evidence,  VIII,  20. 
To  plead.  VI,  T002. 
To    prepare    instructions,    discretion   of 

court  as  to,  I,  383. 
When  dividends  are  payable,  IV.  144- 
When  statute  takes  effect.  VII,  242. 
Within  which  to  fence.  V.  808-810. 
Within  wliich  to  file  mechanics  hen,  VI, 

288-  ,  ,rT 

Within  which  to  make  amendments,  VI, 

1053-  ,  ,    T 

Within  which  to  make  award,  1,  439- 
Within  which  to  redeem  from  mortgage, 

VI,  521. 
Within  which  to  repair  or  rebuild  fence, 

V,  827. 
In  caiTiaKC  of  inerchandiso. 

Contract  to  cle'ivcr  goods  at  specified, 

effect  of,  n,   iljg. 
In  which  notice  shall  be  given  or  suit 

brought,  II,  184-186.      .    ,   ,^ 
Of  delivery  of  goods  carried,  V,  579- 
Of  receipt  of  goods  by  earner,  averment 

of.  II,  278.  .    ,     ,.  ,... 

Of  shipment,  limiting  carriers  habihty 

to  value  at.  I.  6,36. 
Of  shipment,  limiting  damages  to  value 

at.  II.  176.  .       .      r  T 

That  bill  of  lading  remains  in  force,  1, 

622. 
In  cari'iaso  of  nasscn«ers  op  baggage. 
Dnrintj  which  excursion  ticket  is  good, 

VIl!  1066. 
During  which  ofifice  must  be  open,  Vii, 

1048.  1049-  ,  TT      -^ 

Going  on  train  before  proper,  11.  4S2. 
In  which  to  produce  ticket  before  ex- 
pulsion of  passenger,  IV.  I75- 
Length   of.   that  round-trip   tickets  are 

good  for.  VII.  1066. 
Loss  of.  as  element  of  damages,  II.  574- 
Loss  of.  damages  for,  IV,  230. 
Of   delivery   of  baggage   to   carrier,    1, 

Of  expiration  of  mileage  ticket,  VII, 
1070-1072. 

Of  expiration  of  mileage  ticket,  stipu- 
lation as  to,  VII,  1073. 

Of  expulsion  of  passenger,  IV,  202-208. 

Presenting  ticket  after  expiration  of.  to 
travel  thereon,  IV,  182. 

Right  to  limit  ticket  as  to,  Vll,  1009, 


TIME  — fo/i/i'/iMcd. 
In  eaPflag*!  of  passengers  op  baggage  — 

conti)incd. 
To   produce   fare   before   expulsion   for 

non-payment,  IV,  172. 
To  produce  ticket  or  tender  fare  to  pre- 
vent ejection  from  train.  IV.  I90-I94- 
To  start  passenger  train.  II.  347- 
When   relation  of  carrier  to  passenger 

begins,  II.  314-316. 
When  relation  of  passenger  and  carrier 

ends.  II,  316-319-  „   , 

Within   which  passenger  must  call  for 
baggage,  I.  549- 
In  «!ari'.ving  or  lii,jiii-i"g  animals. 

Of  injury  to  stock,  allegation  of,  I,  360. 
Presumption    of    notice    of    defects    in 

fence  from  lapse  of.  I.  17T. 
Within    which    to    complete    transit,    1, 

Within  "wiiich  to  ship  live  stock,  I,  74i- 

74V 
Within  which  to  sue,  limitations  01,  in 

contract,  I,  ^^S■ 
In  con»l«Mnnatlon  ppocccclings. 

At  which  proceedings  to  condemn  land 
may  be  discontinued.  IV,  819-821. 

For  completion  of  road,  power  tf>  t^^e 
lands  after  expiration  of,  IV,  406. 

For  sale  of  superfluous  lands  under 
English    statutes,    extension    of,    IV, 

893.  .  t 

Limited   by  statute  for  construction   oi 

road,  ejectment  after  lapse  of.  IV.  845- 
Of    assessment,    interest    on    damages 

from.  IV.  724.  ... 

Of  demand  for  land  damages,  interest 

from.  IV,  ^2^.  .         f 

Of  deposit  of  land  damages,  notice  ot, 

IV.  550.  , 

Of  filing  maps,  plans,  etc..  in  condemna- 
tion proceedings.  IV,  526. 
Of  tiling  or  entry  of  award  or  verdict, 
interest  on  land  damages  from,    IV, 

726. 
Of  giving  notice  of  condemnation  pro- 
ceedings, IV.  508. 
Of  meeting  oi  commissioners  to  assess 
damages,  IV,  599-       ,  ,  ^.   „ 

Of  raising  objections  in  condemnation 
proceedings,  IV,  529. 

Of  selection  of  right  of  way,  presump- 
tion of.  from  grant.  IV.  47'-  . 

Of  taking,  or  location  of  road,  interest 
on  damages  from,  IV,  724- 

Of  taking  possession  by  company,  in- 
terest on  land  damages  from,  IV.  127- 

Over  which  inquirv  may  extend  on  as- 
sessment of  damages  by  jury.  IV,  620. 

Presumption  of  payment  of  land  dam- 
ages from  lapse  of.   IV,  545- 

To  apply  for  commissioners  to  assess 
land  damages.  IV,  596. 

To  apply  for  jury  to  assess  land  dam- 
ages. IV,  609-  .  .. ^ 

To  institute  condemnation  proceedings, 

IV.  488.  .    .  , 

To  object  to  report  of  commissioners  in 

condemnation  proceedings,  IV,  74p- 
To  object  to  verdict  on  assessment  ot 

damages,  IV.  7Si- 
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TIME  —  continued. 
In  coiKlcinnntion  pro<M>edinfC8  —  cph. 

Within  which  to  appeal  in  condemna- 
tion proceedings,  IV,  802. 

Within  which  to  sue  for  damages  to 
adjoining  owner,  IV,  838. 

Within  which  to  sue  out  writ  of  error, 
IV,  817. 

With  reference  to  which  land  damages 
should  be  estimated,  IV,  581-585. 
In  inJnrioH  to  omployoN. 

Allegation  of,  in  action  for  injury,  V, 
264. 

Contributory  negligence  in  running  out 
of,  V,  217'. 

Loss  of,  as  clement  of  damages  for  in- 
jury to  employe,  V,  338. 

Of  injury  to  employe,  notice  of,  V,  260. 

Of  service,  evidence  of,  to  show  incom- 
petency, V,  783. 

To  inspect  and  repair  machinery  after 
notice  of  defect.  V.  107,  108. 

To  sue  after  injury  to  employe,  limita- 
tion of,  V,  260. 
In  subscription  fontractn. 

Of  subscription,  necessity  of  prelimi- 
nary payment  at.  VII,  735. 

Of  taking  efTfect  of  statute,  VI,  561. 

To  apply  for  certiorari  in  town-bonding 
proceedings,  VI,  745. 

To  apply  for  mandamus,  VI.  663. 

To  make  calls  upon  stock,  VII,  751. 

WHiich  municipal  bonds  are  to  run,  de- 
parture from  statute  as  to,  VI,  677. 
In  Avhirh  to  build  road. 

For  completion  of  road,  fixing,  IV,  280. 

For  completion  of  road,  forfeiture  for 
failure  to  complete  within,  IV.  130. 

For  construction  of  road  allowed  by 
charter,   II,  701. 

For  construction  of  road,  forfeiture  for 
failure  to  begin  within,  IV,  130. 

Of  completion  of  road,  condition  as  to, 
in  grant  of  right  to  use  street,  VII, 
576. 

Of  completion  of  road,  constru';tion  of 
statutes  relative  to,  VII,  269. 

Within  which  road  must  be  built,  pow- 
ers of  commissioners  as  to,  VI,  1156. 

Within  which  road  shall  be  completed, 
limitation  of,  VII,  383. 

Within  which  to  build  branch  road,  I, 
685. 

Within  which  to  build  new  road  in  place 
of  highway  used  by  railway,  VII.  626. 

Within  which  to  build  road,  expiration 
of,  VII,  589. 

Within  which  to  construct  roads.  III, 
III. 

Within  which  to  construct  S'treet  rail- 
ways, VII,  393,  394- 
In  which  to  claim  damajy^s  or  sue. 

Denial  of  relief  because  of  lapse  of,  V, 
351- 

For  claiming  damages,  limitation  of, 
VI,  340. 

In   which  to  prosecute  claims  against 

.     government.  III,  9. 

Of  issuing  attachment,  I,  502. 

To  apply  for  receiver,  VI,  1172. 


TIME  —  continued. 
In  which  ti>  claim  damaeosorsuc  —  cott. 
To  sue  elevated  railway  company,  limi- 
tation of,  IV,  341,  342. 
To  sue,  limitations  of,  VI,  3,02-33%. 
To  which  damages  to  abutting  owners 

are  to  be  computed,  VII,  655. 
What   lapse  of,   will   create   a  bar,   VI, 

314-328. 
Within  which  to  present  claim  for  loss, 

stipulation  as  to.  I,  639. 
Within   which   to   sue   for  damages   by 

fires,  limitation  of,  V,  894. 
Within  which  to  sue  to  quiet  title.  III, 
10. 
In  which  to  roninvc  cniiNO  or  appeal. 
Of  application   to   remove   cause,   VII, 

39,  40. 
Of  taking  appeals,  I,  439. 
Within   which  to  appeal   from  justice's 

court,  VI,  124. 
Within  which  to  appeal  in  foreclosure, 
VI,  518. 
In  which  to  sue  for  causinf;  death. 
What  lapse  of,  bars  action  for  causing 

death.  III,  778. 
Within    which   to    prosecute   criminally 
for  causing  death.  III,  956. 
TIME  BOOK. 
Of  foreman,  admissibility  and  effect  of,  as 
evidence,  V,  517. 
TIME-T.XBLES. 
General  treatment.  VII,   1093. 
Admissibility  and  effect   of,   as  evidence, 

V,  S18. 
Duty  of  passenger  carrier  to  observe,  II, 

348. 
Liability   to   passenger   for    improper   ar- 
rangement of,  II.  382. 
Movement   of   trains   according   to,    VII, 

212. 
Sec  also  Bulletin  Boards. 

TITLE. 

In  f(eiieral. 

Bills  of  lading  considered  as  muniments 
of,  I,  624,  625. 

Cloud  on.  III.  9,  10. 

Color  of.  I,  35. 

Conclusiveness  of  judgments  on  ques- 
tions of,  VI,  91. 

Effect  of  judgment  in  trover  to  pass, 
VIII,  116. 

Hostile  claim  of.  I,  35. 

Of  company  to  right  of  way,  VII,  76. 

Of  landowner  in  fight  of  way,  VII,  80. 

Of  purchaser  from  purchaser.  V.  550. 

Of  purchaser  of  railway-aid  bonds,  VI, 
690-700. 

Of  receivers,  VI.  1178. 

Of  receivers  in  foreclosure,  VI,  493. 

Of  state  to  land  granted,  before  survey, 
VI,  I4t. 

Of  state  to  navigable  waters,  VII.  83. 

To  bed  of  navigable  stream,  VII,  84. 

To  flats  and  land  under  water,  VII,  85. 

To  indemnity  lands,  when  passes  to  rail- 
road. VI,  161.  162. 

To  land,  costs  when  in  dispute.  IV,  3S6. 

To  lands,  effect  of  consolidation  upon, 
HI,  94.. 
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TITLE  — co«/i"Merf. 
In  KCiiorul  —  lOiiliiiiuJ. 

To  materials,  effect  of  engineer  s  certifi- 
cate to  pass.  III.  150. 

To  property  found  in  car.  III,  03. 

To  timber  on  public  lands,  VI,  mS- 

Trespass  to  try,  VII.   11 66 

Wbat  is  an  "  outstanding,    VIII,  320. 

What    necessary   in    order   to    maintain 
trespass,  VII,  11 10. 

Wbat  necessary  in   plaintitr  to  support 
trover,   VIII,   109. 

Wbat  passes  by  land  grant,  VI,  164,  1O7, 

168,   171,   173- 
What  passes  by  mortgage,  VI,  437. 
What  passes   on   sale   by   receiver,    VI. 

1207.  ,        , 

What  passes  to  purchaser  at  foreclosure. 

sale,  VI,  502-505.  ,,, 

What  vests  under  land  grants,  VI,  I35- 
Wlien  passes  on  sale,  VII,  loi. 
In  comlomnatloM  prowetlinss. 

Burden  of  proof  on  owner  to  show,  IV, 

539. 
Effect    of    judgment    in    condemnation 

proceedings  to  pass,  IV,  758- 

Eflfect  of  judgment  to  pass,  IV,  842. 

Effect  of  payment  of  land  damages  into 
court  to  divest,  IV.  552. 

Evidence  to  prove  or  disprove,  on  as- 
sessment of  damages  by  jury,  iv, 
623-625. 

In  plaintiff,  what  necessary  to  support 
ejectment,  IV,  850.  . 

Jury   not   to  pass   on   question   ot,    iV, 

Necessary  in  plaintiff  to  maintain  tres- 
pass, IV,  871.  .   .,., 
Necessity  of  payment  to  passing  ol,  iv, 

"760 

Of  company  to  lands  purchased  under 
English  Compulsory  Purchase  Laws, 

IV,  889.  ^  . . 

Of  land  condemned,  not  to  be  consid- 
ered by  jury  on  question  of  damages, 
IV,  618.  .      , 

Person  paying  taxes  under  mistake  as 
to   right  of,  to  land  damages,  IV,  573- 

Proof  of,  in  action  for  damages  for  in- 
terference with  property,  IV,  840. 

Remaining  in  landowner  after  deed  ot 
right  of  way,  IV,  470. 

Sufliciency  of  evidence  ot,  ^V.  539. 

To  buildings  on  right  of  way.  IV.  441- 

To  lands  taken,  averment  as  to,  m  peti- 
tion, IV,  521.        ,      ^  ,  ,    TV 

To  minerals  under  land  condemned,  IV, 

Whift    acquired    by    condemnation     of 

land.  IV,  430-435.   .     ,     .   , ,     t      o„ 
What  passes  by  deed  of  right  of  way, 

IV.  468. 

In  ejectment. 

Claim  of  color  of.  as  defense,  IV.  252. 
In  defendant  as  defense,  IV   251. 
Infirmity  of  plaintiff's,  as  defense,   IV, 

In  third  person  as  defense.  IV.  252     _ 
Of  plaintiff,  what  necessary  to  maintain, 
IV,  249. 


TITLE  — foiifi/iKfrf. 
To  t-apiiul  Kioi-k. 

Proof  of,  and  of  transfer  of  stock,  VII, 

298.  ,      . 

Purchase  of  stock  from  one  not  having, 

VIL.^oo. 
To  shares,  nctossity  of  entry  of  transfer 

to  pass,  VII,  7,0?,. 
To  stock,  evidence  of,  VII,  .276. 
Transler-bodk  as  evidence  of,  VIT,  303. 
What  passes  on  sale  of  stock,  VII,  292. 
To  KoodN  cnri'Jetl. 

Carrier  cannot  convey.  II,  120. 

Of  goods  sold  by  carrier,  II,  76. 

Of  shipper,  carrier  cannot  dispute,  II, 

07.  271.  .  .     ^ 

Sufticiency  of,  to  support  actions  against 

carriers.  II.  273. 
To  goods,  as  affected  by  notice  of  ar- 
rival, II,  loi. 
To  uroporly  Imnietl. 

r.urdcn  of  proof  on  plaintiff  to  show,  V, 

Of  plaintiff,  evidence  to  show,  V,  908. 
Weight  of  evidence  to  show,  V,  921. 

TITLI-  OF  STATUTES. 
See  Statutes. 

TO  CHANGE  OR  LIMIT.  .        „ 

When  equivalent  to  "  lessen  or  abridge, 

VIII,  329. 

TO  FORWARD.  . 

Meaning  of  words  as  used  in  bill  ot  lad- 
ing, VIII,  329. 

TOKF.NS.  ,,„       ,^ 

Tickets  considered  as.  Ml,  1039. 

TOLL  BOARDS. 

Under  English  statutes,  II,  662-666. 
TOLL  BRIDGES. 

See  Bridges  and  Viaducts. 

TOT  T  S 

Charging,    on    navigable    streams,    VIII, 

Collection  of.  by  distress,  IV,  141.       . 
General    power   to   take    only   authorizes 

reasonable  charges,  II,  623.  , 

How  described  in  pleading,  11,  648^ 
Liability  of  bridge  lessees  for  failing  to 

collect,  I,  725. 
Meaning  of,  VIII,  329. 
On  canals,  I,  734.  735. 
On  ferries,  V,  839. 
On  turnpikes,  yill,  123. 
Power  of  carrier  to  alienate,  11,  012. 
Regulation  of,  by  statute,  I,  72i- 
Right  of  bridge  company  to  collect  from 

railroad  company,  I,  724.  ^, 

Right   of   embankment    company   to,    U, 

672. 
Right  to  collect.  I.  724. 
Right  to  mortgage.  VI.  417. 
What  are.  II.  672.  ,    ^\T   -,-7 

When  passed  by  deed  of  trust    IV   27. 
When  subiect  to  taxation,  Vll.  »7i. 
See  also  Charoes. 
TONNAGE  TAXES.  _ 

Validity   of.   under   Interstate   Commerce 
Act,  "VI,  62. 
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TOOLS. 

Alti'Ki"K  ncRligcncc  in  furnishing  defec- 
tive, V,  2()(). 

Contrilnttury  negligence  in  manner  of  us- 
ing, V,  JoS. 

Duty  to  instruct  employe  upon  ciiange  of, 
V,  .i«. 

Duty  to  instruct  infant  employe  respect- 
ing, V,  _M7- 

Of  nieclianiis,  when  may  be  carried  as 
haggage,   I,  540. 

TOKIMlDOi'S. 

Left  nn  track,  liability  for  injuries  to  chil- 
dren caused  by,  II,  7,?6. 

Liability  for  use  of,  V,  556. 

Liability  for  use  of,  as  fog  signals,  V,  556. 

On  track-,  liability  to  trespassers  in  cases 
of,  VII,  if4S. 

Placed  on  track  by  agent,  liability  of  com- 
pany, I,  77. 

See  also  i'.xci.osiONS. 
T01<TFi:.\S0KS. 

See  Joint  Toutfkasors. 

TOUTS. 

Action  in  tort  for  expulsion  of  passenger, 

IV,   -MO. 

Application  of  doctrine  of  ultra  vires  to, 

VIII,  i,u  I.?.?. 
Assignability  of  causes  of  action  in,  I,  476. 
By  in(lei)eii(lent  contractors  or  their  serv- 

vants,  liability  for,  V,  ims-iiif). 
Committed  before  receiver's  appointment, 

action  for,  VI,  1217. 
Competency  of  evidence  in  actions  for,  V, 

.V)4-4.W. 
In  another  state,  remedy  for,  I,  489. 
Interest  on  damagi-s  in  actions  for,   IH, 

739- 

Liability  for,  as  to  trespassers,  VIT,  1130. 

Liability  of  corporations  for.  III,  323. 

Liability  of  corporation  for,  not  enforce- 
able against  stf)ckholders,  VII,  318. 

Liability  of  elevated  railways  for,  IV,  357- 
368. 

Liability  of  receiver  for,  VI,  1192,  1193. 

Measure  of  damages  in  actions  for,  gener- 
ally, III,  708-719. 

Of   agents,    damages    recoverable    for,    I, 

7-'.    73-  '  .  ,  r     ^ 

Of  agents,  liabilities  of  principal  for,  I,  61- 
80. 

Of  employes,  protection  of  p.isscngers 
against,  II,  4-21>-43'. 

Of  independent  contractors,  liability  of 
company  for,  V,  1 106. 

Of  lessee,  liability  of  lessor  for,  VI,  219. 

Of  lessor,  liability  of  lessee  for,  VI,  226. 

Of  old  company,  liability  of  new  corpora- 
tion for,  VII,  59. 

Of  original  companies,  liability  of  con- 
solidated company  for.  III,  105. 

Of  receivers'  servants,  liability  of  company 
for,  VI,  1228. 

Of  selling  company,  liability  of  purchaser 
for,  VII,  III. 

Of  station  agents,  liability  of  company  for, 
VTI,  189.. 

Of  superintendent,  when  bind  company, 
VI L  824. 

Right  to  damages  for,  generally,  IIL  672. 
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Right  to   interest   on   'udgments  for,   V, 

1174. 
Statement  of  cause  of  action  in  suits  for, 

VI,  fw2-998. 
Sul'liciency  o(  evidence  in  actions  for,  V, 

S'i7-533. 
What  actions  sound  in,  I,  27. 
When  limitation  begins  to  run  in  actions 

for,  VI,  311. 
See  also  1"'alsk  Lmtkiso-N'mknt;  Trespass. 
TOWNS. 

As  parties  to  condemnation  proceedings, 

IV,  409. 
Duty  of,  to  repair  bridges,  I,  700. 
Duty  of,  toward  travelers  where  highway 

is  obstructed,  VII.  708. 
Duty  to  fence  track  in,  I,  [44;  V,  811-813. 
Injuries  at  crossings  in.  III,  462. 
Jurisdiction    as    dependent    on    township 

lines,  I,  356. 
Liability  for  excessive  speed  at  crossings 

in.  Ill,  5,?3. 
Liability  for  injuries  caused  by  negligence 

in  streets  and  highways,  VII,  (x)3-fy)S- 
Liability   for   unsafe   condition    of   sulisti- 

tuted  road,  VII.  628. 
Liability    of.    to    abutting    owners,    where 

railroads  are  constructed  in  streets,  VII. 

f>29. 
Meaning  of  word.  VIII.  329. 
Power  of.   to  change  street   grades,   VII 

f)o8. 
Power  of.  to  restrict   rate  of  speed,   VII, 

676. 
Recovery   over  by,   against   railway   com- 
pany   injuring    persons    or    property    in 

street,  VII,  704-/116. 
Remedy   by,   for  da'iiages   or   removal    of 

obstruction  in  liigin  ay.  VII,  716,  717. 
See  also  TowNsiiii'.s;  Vii.i.A<iES. 

TOVVNSIIIP.S. 

Power  of  legislature   to   authorize   aid  to 

railways  by.  VI.  530. 
When   do  not   include  municipal  corpor- 
ations, VIII.  322. 
See  also  Towns. 

TRACK. 
Ill  KPiiornl. 

Building  additional,  on  right  of  way, 
VII,  80. 

Care  reiiuircd  as  to  condition  of,  VI, 
780. 

Compensation  for  use  of,  how  deter- 
mined, VI,  245. 

Competency  of  evidence  as  to  safety  of, 
V,  4-29-434- 

Construction  of  statutes  regulating 
joint  use  of,  VII,  267. 

Contributory  negligence  in  erecting 
building  close  to.  V,  888. 

Defects  in  and  oDstructions  on,  when 
amount  to  negligence,   VI.  783. 

Evidence  of  condition  of,   IV,  41. 

Laying  additional,  when  a  taking  of 
property,  IV.  449. 

Liability  for  injuries  caused  by  torpe- 
does placed  on,  I,  77. 

Liability  of  lessee  for  defects  in  or  ob- 
structions on,  VI,  242,  244. 
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TR.\CK  —  continued. 
Ill  i{«!ii«!fal  —aniliiiiii'ii.        „    ,.         ,  , 

Of  Ualliniore  and  Ohio  Railroad,  use  of 

by  other  roads,  I,  579,  5«0'     ,    ,,  ,, 
Permission  i)y  agent  to  move  budding 
across.   I,  (K).  .  „ 

Prosecutions  for  obstructing.   IH,  .37»- 

Rails' of,  when  deemed  fixtures    V,  97I- 
Right  to  give  "inrtgage  on,  \  1,  4'.V 
Situs  of,  for  taxation,  VII,  w.S. 
Standing    ujion    or    near,    when    negli- 
gence, III.  Jf"^'. 
What  is,  VIII.  ,1^').  ,  ^     „ 

What  is  railroad,  for  purpose  of  taxa- 
tion, VIII,  .V4-  -,„   ,- 
When  exempt  from  taxes,  Vli,  QOO. 
When  subject  to  execution    V,  545. 
When  subject  to  taxation,  VII,  H()i. 
As  to  cmployoM. 

Alleging   company  s   knowledge   of   de- 
fective condition  of.  V,  270. 
Alleging  negligence   in   failure  to  keep 

in  safe  condition,  V,  2U$. 
Assumption  of  risk  as  to  latent  defects 

Assumption  of  risk  as  to  patent  defects 

Assumption  of  risk  from  defects  in,  V, 

Assmnption  n\  risk  of  defects  in,  ques- 
tion for  jury.  V,  ,V'4-  .  ,r 

Contrihutorv  negligence  in  being  on,  V, 
lOV  KM.  I')5-197.  ">«.  -'00- 

Duty  of  company  as  to  safety  i>f.  V,  4.V 

Duty  of  company  to  inspect  and  repair, 

V,   104-n.v  .  y 

Effect  of  notice  of  excavations  near,   v, 

Evi^dence  of  failure  tr)  provide  safe,  V, 

Fadure  of  employe  to  cxamine,_  when 
contributory  negligence    \  ,  20> 

F.-ulure  to  discover  obstructions  01, 
wh.'U  contributory  negligence,  V,  210. 

Injury  to  employe  by  obstruction  near, 

Lc^aving'  cars  standing  on  negligence 
of  company   a  question   for  jury,    v, 

Liability  for  injuries  to  employes  by  de- 
fects in,  V,  25,V  . 

Liability  for  injuries  to  0"?'"^^^,  ^'f" 
>;triirtions  upon  or  near,   V,  01 -o/- 

NcSgence  i'n  allowing  obstructions 
near,  question  for  jury,  V,  3IS-3IO- 

Negligence   in    failing  to   provide    safe. 

Notice' or^knowledge  of  defects  in,  V, 

1 54. 
Obstructions  on,  V,  61,  62. 
Obstructions  to,  effect  of  knowledge  ot. 

Of  another  company,  injuries  caused  by 
defects  in,  liability  for,  V.  25«. 

Placing  lumber  too  near,  V,  0.i4. 

Presumption  <.f  negligence  from  proof 
of  defects  in.  V.  290. 

Proximity  of  plath.rm  to,  effect  of  no- 
tice to  employe.  V,  157- 


'R.\CK  — fO»l/lMMf«/. 

Risks  assumed  from  defects  in,  V,   I  So. 
SutViciency    of    evidence    to    show    uii- 
safety  of,  V,  28<;,  290. 
Ah  to  li«ciiH«>«'n  and  iiompumwi-m. 

Duty  to  persons  walking  on  or  crosH  ■ 

ing,  VI,  27 ^-■^7 3-  ,,     , 

Liability  for  injury  to  person  suddenly 

coiiiitig  on,  VI 1.   1 14.5. 
Liability  of  company  to  trespassers  on, 

VII.  112^^-1148.  ,       .    .     •      , 

Liability  to   trespassers  f;>r  injuries  Ijy 

torpedoes  placed  on,   VII.    ''4><. 
License  to  construct  and  use.  VI,  ir,\. 
Lying   down   upon,   or   sleeping   on,   as 

contributory  negligence.  VII.   US,'). 
Persons  habitually  walking  on  or  across. 

when  deemed  licensees.  VI,  20^. 
Persons  walking  along,  comiiany  s  duty 

as  to,  VI,  274.  . 

Pers(Uis  walking  on,  crossing,  or  ruling 

on,    when    deemed    trespassers,    Vll, 

1117-1119.  ,  ,. 

Standing  or  walking  on,  when  negli- 
gence, VII,  1152-1155. 

When  crossing  of,  amounts  to  trespass, 
VII,  iioS. 

Ah  10  1>»>«^«'"K*'''^-  ...         t   Tt    -„> 

Allegations  as  to  condition  ol,  11,  .i2(). 
Construction  and  repair  of,  as  towards 

passengers,  II,  .3^)7-374. 
Crossing,    as    contributory    negligence. 

II,  491.  492. 

Degree  of  care  a,s  to,  11,  424. 

Duty  of  passenger  to  leave,  after  expul- 
sion from  train,  IV,     " 

Standing    on.    as    con  .ory    negli- 

gence, II,  491.  ,  ,  ... 

Standing  or  walking  o...  ,-hen  contrib- 
utory negligence,  II.  491,  492. 

Walking  near,  when  dark,  as  contrilni- 
tory  negligence,  U,  491- 

^V\Trnienfs'*as  to  manner  of  locating  and 
constructing.  HI,  f'.W-  ■  .     »„ 

Effect  oi  obstructed  view  of.  on  duty  to 
look  and  listen.  III,  602-622 

Evidence  to  show  condition  of,  111.47". 

Manner  of  crossing,  with  highway.  HI, 

440.    441.  TTT 

Right  to   lay  out  footway  across,   HI. 

4.39- 
At  statlonH.  ^       1  ,    -iriT 

Building  platform  between  tracks,  \  U, 

Crossing,  in  front  of  moving  train,  VII, 

Failure  to  erect  hunters  at  end  of,  VII. 

Too"  much  or  too  little  space  between 
station  platform  and,  Vll,  217. 
Fcn<liiB  a«aliis«  aninials. 

Duty  to  fence,  I,  1,38-151. 

Failure  to  fence  both  sides  of,  1,  1O4. 
1,1  liiiiirlos  causliiK  il«'«tl'- 

Contributory     negligence     of     persons 
crossing.  III,  822-83.3. 

Driving  team  on,  H  ,  835- 

Instructions  as  to  safety  of,  HI,  907- 
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TRACK  —  continued. 
Ill  iiOurh'H  cuiinIiik  ilonth  —  ccntinutd, 
I'roof  of  tidfcts  in,  III,  Sfxj. 
Rimiiintf  over  jjcrsoiis  on,  III,  766. 
Safety  of,  (|nestion  for  jury,  III,  8ya. 
Ski'pinK  oil,  HI,  8,34. 

Ill   lll,|ll|-|<>H  tit  4'llil«ll'<>ll, 

AIlfiwiuK  cliildrcii  to  ro  upon,  when 
contril)Ut()iy  niKlinenoe,  II,  Kofi. 

Injuries  t(j  children  trespassing  on,  II, 
748-7S-J. 

Lying  or  sleeping  on,  II,  780. 

In  MtrrofN  anil  liiKliwayN,  K<'n<>rnlly. 

Alteration  of  location  of,  VII,  fx)4. 
Conditions  ff)r  use  of,  by  other  roads. 

VII,  577. 

Duty  f)f  company  toward  persons  walk- 
ing on,  VII,  606. 
Of  steam  railway,  location  of,  in  street, 

VII,  6o.i-r'07. 
Use  of,  by  other  roads,  VII,  579. 
Of  stiM'ot  I'uilwayN. 

Contributory  niegligcncc  in  standing  or 

walking  between,  VII,  52(). 
Damages  for  mamier  of  laying  or  using, 
^VII,  427. 
Double,   duty   to   reiKiir  between,   VII, 

407. 
Duty  of  company   to   make   safe,   VII, 

461. 
Duty  of  driver  of  wagon  to  turn  off, 

IV,  271. 
Duty  to  get  ofif  in  time,  VII,  530. 
Duty  to  s!ind,  VII,  44,3. 
Duty  to  see  it  is  clear,  IV,  270. 
Excavating  under  or  about,  VIT,  469, 
Extent  to  which  street  may  be  used  by, 

VII.  419. 
Forfeiture  ff>r  failure  to  lay  or  extend 

VII.  .395- 
Gauge  of.  VII,  378. 
Joint  use  of,  VII,  389. 
Joint  iise  of,  as  between  company  and 

public,   VII,  427-431. 
Joint  use  of,  as  between  dififorenit  com- 

pajiies,  VII,  431-436. 
Joint  use  of,  by  tramway  and  other  ve- 
hicles, VII,  1 103. 
Laying   different,    from    terms    of   con- 

.scrit,  VII,  389. 
Liability  of  street  railway  for  defective 

construction  of,  VII,  411-  416. 
Maintaining,  too  near  other  structures, 

VII,  467- 
Manner  of  constructing,  across  streets 

and  highways,  VII,  437. 
Obstruction  of,  by  teams,  VII,  424. 
Of  street  railway,  mandamus  to  compel 

extension  of,  VII,  365. 
Of  street  railway,  right  of  public  to  use, 

VII,  427-431. 

Ordinance    regulating    construction    of, 

VII,  440,  441. 
Ordinance     regulating     sprinkling     of, 

VII,  442. 
Power  of  city   to   tear  up   or   remove, 

VII.  353. 

Power  to  authorize  additional,  VIL  395. 
Right  of  person  driving  across  or  along, 
VIL  428,  429, 


TRACK— f(.)i/()ii«frf. 
Of  Mtrt»«"t  mil wayn  — (<''///'//«/•(/, 

Right  of  person  in  rival  business  to  use, 

yn,4.?o. 

Right  to  drive  other  vehicles  on,  IV, 
270. 

Rigiit  to  lay.  before  damages  are  paid, 
VII.  4^7. 

When  company  may  lay.  as  it  deems 
best,  V'    ,  .196, 

Working  near,  when  contributory  negli- 
gence,  VII,  531. 

See  also  Riciit  of  Wav;  RoAnoED, 

TRACK  CLEANERS. 
Patents  for,  VI,  961. 

TRACKMASTER. 
Service  of  process  on,  VI,  1097. 

TRACKMEN. 
Train  dispatcher  not  fellow-servant  of,  V, 

769. 
When   brakeman  is  fellow-servant  of,  V, 

759- 
When   conductor  is  vice-principal   of,   V, 

735- 
When    engineer   is    fellow-servant    of,    V, 

745- 
When  fellow-servants  of  trainmen,  V,  767, 
When    foreman    is   not   fellow-servant   of, 

V,  750,  751. 
When  trainband  is  fellow-servant  of,  V, 

771- 

TRACKWALKER 
TrainhatuI  not  fellow-servant  of,  V,  772. 
When   fireman   fellow-servant  of,   V,  761. 

TRACT. 

0\  land,  evidence  of  damage  to  part  of. 
not  taken,  IV,  640-642. 
TRADE. 

Contracts  in  restraint  of,  validity  of.  III, 

215-219. 
Contracts    void    as   in    restraint    of,    VII, 
1031. 
TRADE  CENTRES. 

Undue  preference  or  advantage  in  pre- 
ferring, IV,    T,^. 

TRADE  FIXTURES. 

Compelling  company  to  take,  under  Eng- 
lish Compulsory  Purchase  Laws,  IV, 
889. 

What  are  deemed  to  be,  V,  971. 

TRAFFIC. 

Facilities  for  interchange  of,  VI,  33-36. 
Over   connecting   lines,   regulation   of,   by 

commissioners,  VI,  1139. 
WHiat  is,  arising  and  terminating  on  rail- 
way, VIII.  329. 

TRAFFIC  AGREEMENTS. 
Construction  of.  III.  242. 

TRAIN-DISPATCHER. 
As  fellow-servant  with  other  employes,  V, 
768,  769. 
TRAINMASTER. 

Is  vice-principal  of  fireman,  V.  769. 
TRAINMEN. 
As  fellow-servants  with  conductor,  V,  739, 
740.. 
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TRAINMEN  —  fo"N'«i(frf. 
As  fellow-servants  with  engineer,  V,  745- 
As  fellow-servants  with  section  foreman, 

V.  755.  .  ,      ,  ,     , 

As  fellow-servants  with  other  employes, 
V,  7C10-77J. 

When  deemed  to  be  in  different  depart- 
ment from  other  employes,  V,  6H8-fKji. 

TRAINS. 
In  KOiH'iul. 

Agreement  to  stop  at  eating-house,  VII, 

Collisions  between,  III,  IQ. 

Cf>llisi(.ns  between  street  cars  and,  III, 

1 9,   JO. 
Compelling   running   of,    IV,    if)3;   VI, 

Con.struction  of  statutes  rel:itivc  to 
brakemen  on,  VII,  X»7. 

Duty  to  refrain  from  running  on  Sun- 
day, VII,  »J2. 

Duty  to  run,  under  working  agreements, 

VI,  252. 

Failure  to  run,  as  ground  for  receiver, 

^I-   "^'9'  ,         •        •  1    fi        V 

Failure  to  stop,  and  extinguish  hres,  V, 

Failure  to  stop,   when   negligence,   VI, 

790. 
Fixing  hours   of  arriv.al   and  departure 

of,  VI.  249.  ,  .     t 

Frightening  of  teams  by,  as  element  ot 

land  damages,  IV,  691. 
Incidental    damages    for    running,    IV, 

Injuries  by  improper  starting  of,  I,  77. 

Injuries  to  passengers  by  negligent 
starting  of,  IV,  364 

Liability  for  acts  of  indcT>cndent  con- 
tractor in  operation  of,  V,  1112. 

Making  up,  in  city  streets.  VII,  616. 

Posting  time  of  arrival  of,  VII,  1090. 
1097. 

Privileges  of  express  companies  upon, 
V,  561-566.  ,  ... 

Projections  from  passing,  injuries 
caused  by,  VII,  212. 

Prosecutions  for  gambling  on,  III,  300. 

Running  heavily  ladened,  up  grade,  V, 

869.  ^        . 

Running  into  open  draw,  I,  7i6. 

Speed  of,  w-hilc  on  drawbridge,  I,  714- 

Wrecking  of,  HI,  385- 
Operation  of,  as  to  animals. 

Behind  time,  sufficiency  of  evidence  to 
show,  I,  292.  . 

Burden  of  proof  to  show  killing  by  de- 
fendant's, 1.  313. 

Duty  to  stop.  I.  200.  . 

Failure  to  check,  sufficiency  of  evidence 
of,  I.  291. 

Instructions  as  to  duty  to  stop,  1.  332. 

Negligence   in   failing   to    stop,    I,   325. 
326. 
Operation  of,  as  to  fliiUlren. 

Crossing  in  front  of,  II,  787,  788. 

Negligence  of  company  with  respect  to 
children  on,   II,  738-74' ■ 

Operation  of,  in  city,  II,  735. 


TRAINS  — fr5»/i"»frf. 
0|M>rMli<ni  of,  UN  lo  enipioyoH. 

.Alleging  negligence  in  management 
and,  V,  2(x;.  -70. 

Assum|)tioii  of  extra  risk  in,  V,  171. 

Assumption  n(  risk  as  to  management 
and,  V,  i^(),  137.  147. 

Care  employe  must  exercise  in  manage- 
ment of,  V,  -'JM. 

Concurring  iiegiigiiice  of  coitipjiuy  and 
(ellow-servaiit.  in  management  of,  V, 
670, 

Contributory  negligence  in  making  up. 
V,  214. 

Contributory    negligence    cif    emplDyes 

in,    V,    20,^-222. 

Crossing  track  in  front  of,  when  con- 
tributory negligence,  Y.    105. 

Duty  of  companv  as  to  manning  and 
e(iuipment  of,  V,  124. 

Duty  to  employes  in  management  of, 
V,  11,1-125. 

Duty  to  instruct  employe  as  to,  V,  39. 

Improper  manning  and  etiuipment  of, 
effect  of  nf)tice  to  employe  of.  V,  lO^. 

Knowledge  f)f  dangerous  manner  of 
running,  effect  of,  V,  162,   163. 

Negligence  in,  V,  6.srt. 

Neglig^'uce  in  insufficiently  manning, 
question  for  jury.  V,  322. 

Negligence  in  making  up,  V,  657- 

Negligence  in  management  of,  sulfi- 
ciency  of  evidence  of.  V,  J'J3. 

Negligence  in  starting.  V,  6.58. 

Non-liability  for  negligence  of  fellovy- 
servants  in,  V,  65S-^Av 

Risks  assumed  by  reiiaircrs  and  con- 
struction hands  as  to,  V,  181. 

Rules  recpiiring  employe  to  remain  in 
middle  of,  V,  24,^ 

Rules  respecting  running  and  starting 
of.  V,  241. 

Sudden  start  of,  V.   120,   137- 
Operation  of,  as  to  llcensoos  unci  tros- 

!>«««'•■»•  ,.  ,,, 

Duty  of  company  to  licensees  on,    VI, 

271- 
Duty   of   company   towards   trespassers 

on,  VII,  1148-1151. 

Duty  to  stop,  to  avoid  injury  to  tres- 
passer, VII.  1142. 

Ejection  of  trespassers  from,  VII,  114^ 

1151. 
Persons   on,   when   deemed   trespassers, 

VII,  1121-1124. 
Revocation  of  license  to  sell  lunch  on, 
VI,  264. 
Operation  of,  as  to  pasMMisors. 

Alleging  failure  to  stop,  II,  528. 
Alleging  negligence  in  management  of, 

11,  527. 
Carrying   baggage    on    one,    owner    on 

another,  I,  525.  526. 
Contributory   negligence   of   passengers 

in  boarding  and  alighting  from.  III, 

818.  820. 
Contributory    negligence    of    passenger 

in  waiting  for  or  boarding.  Ill,  818. 
Duty  to  stop,  II.  382,  398. 
Entering  on  wrong  side,  II,  461. 
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TRAINS  — co«/i"i(frf. 
Opei-aiidii  ol",  u»  t<i  passengers  —  re;;. 

Exhibition  of  ticket  before  entering, 
VII,  losi. 

In  motion,  compelling  passengers  to 
leave,  II,  404. 

On  adjoining  track,  passenger  coming 
in  collision  with,  II,  507. 

Passenger  attempting  to  ride  on  wrong, 
IV,  171,  186. 

Passing  nnder,  as  contributory  negli- 
gence, II,  404. 

Payment  of  fare  on.  VII,  1079-1083. 

Prematurely  starting,  II,  390,  391, 

Regul.itions  of  carrier  as  to  admissions 
to,  II,  3.^4 

Removing  passenger  from,  while  in 
motion,  IV,  200. 

Riding  on,  which  does  not  stop  at  sta- 
tion, 11,  407. 

Starting,   while   passenger   is  alighting, 

II.  405. 

Sudden  starting  without  notice,  II,  456. 

Sufficiency  of  evidence  to  show  negli- 
gence in  man.ngement  of,  II,  541. 

When  round-trip  tickets  are  good,  VII, 
1066. 

When  ticket  is  good.  VII,  1043. 
Operation  of,  al  i^rosxiiii^^H. 

Application  to,  oi  statutes  requiring  sig- 
nals, III,  499. 

Duty  to  stop  before  reaching  crossing, 

III.  417-419-  .„    ^ 
How    far    one    may    presume,    will    be 

proper.  III.  549. 
Regulating  distance  between.   III,   469. 
Sudden  movement  of,  instructions  as  to. 

111,653. 
See  also  Speed;  Sudden  Jars,  Jerks, 
OR  Starts. 

TRAIN  WRFXKING. 
Prosectinns  for.  Ill,  385. 
See  also  WRi-.t  ks  and  Wrecking. 
TRAMWAYS  IN  ENGLAND. 
■cncral  treatment.  VII.  1102. 
'lating  >  f.  VII,  1018. 
TRANSCRIPT. 

On  appeal  from  justice,  I,  367. 
On  appeal  in  condemnation  proceedings 
IV,  802. 

TRANSFER. 
In  tfoneral. 

Meaning  of.  as  applied  to  freight  or  pas- 
sengers, VIII,  329. 

Of  bills  of  lading.  I,  643-645. 

Of  bills  of  lading  as  collateral  security, 
I.  647-650. 

Of  bills  of  lading,  eflect  of.  to  extm- 
guish  right  of  stoppage  »»i  transitu,  II, 
192. 

Of  bonds  by  delivery,  I.  660. 

Of  commercial  paper.  I.  59,^-596. 

Of  commercial  paper  after  maturity,  I, 

595- 

Of  contract  for  carrying  mail,  by  mort- 
gage of  road.  II.  2. 

Of  corporate  franchise.  V,  1024. 

Of  corporate  property  to  successor  in 
oiiRce.  VI.  1072. 

Of  coupons.  III.  .33S. 


TRANSFER  —  co>i/«)iMerf. 
In  general  —  continued. 

Of  goods,  by  carrier,  to  its  own  car,  II, 
242. 

Of  goods,   duty  of  connecting  carriers 
as  to,  under  Georgia  statute,  II,  223. 

Of  goods  stored,  VIII,  167. 

Of  lien.s.  VI.  277. 

Of   passenger   tickets   contrary   to   rule 
of  company.  IV,  184. 

Of  passengers  to  connecting  line,  rea- 
sonable time  for.  II,  517. 

Of   railway-aid   bonds   by   delivery,   VI, 
690. 

Of  right  of  way  in  street  under  muni- 
cipal grants,  VII,  577. 

Of  road  or  franchise,  forfeiture  for,  IV, 

13^- 
Of  stoek. 

Action  for  refusal,  VII,  295-298. 
.»\sses.-;nunts  after,  VII,  755,  756. 
By  married  woman.  V,   1068. 
By  way  of  pledge,  VII.  289-291. 
EfTect  of.   on   stockholders'   liability  to 

creditors,  VII,  320,  321. 
Forged  or  fraudulent,  VII,  304. 
Generally.  VII,  285-305. 
How  effected,  VII.  287-289. 
On  books,  compelling,  VII,  293-295. 
Power    of    personal     representative    to 

make.  V,  553. 
Rights  of  transferees,  VII.  298-302. 
Right  to,  VII,  285-287. 
Wrongful,  action  for,  VII,  340. 

TRANSFER  AGENTS. 

Misrepresentations  by,  effect  of,  V^II,  303. 
Powers  and  duties  of,  VII.  289. 

TRANSFER  BOOK. 

Keeping,  inspection,  entries  in,  etc.,  VII, 
302-304. 

TRANSFER  CHECKS. 

I'-xpulsion  of  passengers  using,  VII,  536, 
537- 
TRANSFER  COMPANIES. 

General  treatment,  VII,   1105. 

Liability  of,  for  baggage,  I,  554. 

Right  of,  to  charges,  II,  250. 
TRANSFER   STATIONS. 

Who  deemed  passengers  at,  II,  319-321. 
TRANSFERABLE  TICKETS. 

Right  to  transfer  and  use,  VII,  1060. 

See  also  Non-transferable  Tickets. 
TRANSIT. 

Duty  of  carrier  during,  I.  745-750. 

Liability  for  loss  or  injury  during,  II.  55- 
78. 

Liability  of  carrier  for  loss  or  injury  prior 
to,  II.  52-55. 

Liability  of  carrier  of  goods  after,  II,  78. 

TRANSITORY  ACTION. 
For  causing  death.  III,  781. 
What  is.  I,  26,  238. 

TRANSPORTATION. 

Contract  for,  when  intra  vires,  Vlll,  130. 
Meaning   of   word   as  distinguished   from 

commerce.  VIII.  308. 
Of  coal,  when  deemed  public  use,  IV,  461. 
Of  diseased  live  stock,  I,  788-790. 
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TRANSPORT.\TION  —  continued. 

Of  dogs,  I,  790,  791-         .  . 

Of  freight,  when  deemed  interstate  com- 

nicrce.  VI.  3.  4-  ^ 

Of  mail  clerks,  inspectors,  etc.,  11,  ». 
Of  passengers,   11.  .305-58f>.. 
Of  passengers  on  freight  trains,  hand-cars, 

etc.,   II.  422-4-27-  ,  .      .  f  ,. 

Power  to  bind  company  by  contract  tor, 

VII,  186. 

TRANSSHIPMENT. 

Of  goods  by  carrier,  II,  77- 

TR.WELERS.  ,         ,.  , 

Duty  of  town  towards,  where  highway  is 

obstructed,  VII.  708.  ,      .  , 

Injuries    to,    by    independent    contractor, 

liability  for,  V.  lUS-  ,  .         . 

Liabilitv  for  delay  oi,  by  obstructions  in 

highvvay.  VII,  709. 
Of  highway,  duty  to  fence  for  protection 

of.  V.  822.  ^      ^ 

On  Sunday.  VII,  819-821. 

TRAVELING  AGENTS 

Service  ot  process  on.  VI.  logo. 

TRAVERSE. 

On  return  of  mandamus,  Vl,  3o»- 

TREASURER.  .       ,,, 

Bond  and  liability  of  sureties   VI   on. 
T  evv  of  assessment  on  stock  by.  Vli.  75i- 
Of  corporation,  liability  of,  as  garnishee, 

Right^,  powers,  and  duties  of,  VI,  Qio. 

TREBLE   DAMAGES. 
In  condemnation  proceedings,  IV,  OSS- 

TREES  c 

Amount  recoverable  for  injury  to,  by  fire, 

V  961,  962.  ,      , 

Evidence   of   value  of,   on   assessment   of 

land  damages,  IV,  647. 
Evidence  of  value  of  standing    V,  goj. 
Removal  of  dangerous,  from  right  of  way, 

Vli,  82. 

TRESPASS. 
General  treaUnent,  VII,  1107. 
/,,  general,  VII,  iio7- 
Trespass  upon  land,  VU,  noo. 
Tresfe^s  upon  personal  property  or  things 

attached  to  soil,  VII,  i  "4. 
Trespass  upon  person,  VI 1,  inS- 
Action  oi  by  abutting  ovyner   \11,  O30. 
.clion  of,  when  lies  for  interference  with 
private  ways.  VI.  1080. 
As  element  of  land  damages,  IV,  /07. 
By   independent   contractor,   liability   for, 

B^'landowner  for  ;^^?"5^''   interference 

with  property,  IV,  867-880. 
Criminal  prosecution  for,  111.  3»0; 
Enjoining  continuance  of,   \  H.  o^- 
For  unlawful  entry  on  turnpikes,   VUl, 

123. 


M^eliure  of  damages  in  actions  of,  VII, 

On  lands,  action  for.  when  barred  by  lapse 

of  time.  VI,  322.  ..,. 

On  lands,  compensatory  damages  for,  lU, 

680. 


TRESPASS  — foii/iiiKfrf. 
On  lands,  liability  oi  corporation  for,  111, 

On  wife's  land,  action  for,  V,   1069. 
Prosecutions  for  malicious.  Ill,  37'-     . 
Remedy  of  landowner  by,  under  Canadian 

Expropriation  Acts.  IV,  954- 
Right  to  enjoin  continuous,  IV,  299. 
Staying  proVecdings   in,  V,   1155. 
When  case  and  not  trespass  is  proper  form 

of  action,  I,  240.  ,  ,      .    rir 

When  deemed  a  taking  of  land,  IV,  445- 
\Vhen  lies  by  abutting  owner  against  ele- 
vated railwav,  TV,  295. 
TRESPASS  TO  TRY  TITLE. 
General  treatment,  VII,  1160. 
See  also  Ejectment. 
TRESPASSERS.    .     .      ^     .       ,,   „  , 
Actions  by.  for  injuries  by  fire,  V   897. 
Contributory    negligence    of,    VII,    1151- 

1163.  , 

Distinguished  from  licensees.  VI    2(57. 

Distinguished  from  passengers,  II,  3i3- 

Duty  and  liability  of  company  to,  VU, 
1126-IT31. 

Duty  of  company  after  discovery  of,  VH, 
1 137-11 43.  ,  ,, 

Duty  of  company  towards  persons  walk- 
ing on  track,  VII,  696. 

Dutv  to  fence  for  orotection  of,  V    822. 

Liability  of  company  for  ejection  of,  from 

train.  I.  77-79-      .  e      y     ^   ^\T 

May  be  put  off  train  at  any  safe  place,  IV, 

20". 
On  trains,  generally.  II.  .339-.341- 
On  trains,   liabiHly  for  injuries  to.    VU, 

1148,  1 149.  .  .  ,    ^ 

Pa'^sengers  refusing  to  produce  ticket  are, 

IV,  176.  .     ,    vT 

Right  of  tenants  to  recover  against.   VI, 

Unlawfully    on    car.    contributory    negli- 
gence of,  VII,  484-  .,-„ 
When  assume  risk  of  danger,  VH,  li47- 
When  carrier  may  sue.  II.  274. 
Who  are,  VII,  1116-1126. 
TRESPASSERS.  INJURIES  TO. 
General  treatment,  VII,  iu6. 

Who  is  to  be  deemed  a  trespasser.   VU, 

Dtttws  and  liabilities  of  company  to  tres- 
passers, VII,  1 126. 
Contributory  negligence  of  trespasser,  VU, 

1151. 
Procedure.  VII.   1163.,  ,    .      ttt 

At  crossings,  duty  to  give  signals  to,  111. 

At  stations,  duty  towards,  VII,  214. 
Children  as,  on  street  railways,   U,  755" 

7^8 

Children  riding  on  cars  but  not  as  pas- 
sengers, liability  for,  II.  755-758- 
Children  trespasHng  on  train.  II.  740. 
Children  trespassing  on  turntable    U.  740- 
Childrcn  when  tresnassing.  TI.  7A»-7:>2- 
Contributory  nenligence   ot,   w hen   a  rte- 
frnse  to  action  for  causing  dcatli,    lu. 

81 r  8^6 
Defrn-^e  that   deceased  was   a  trespasser. 

III.  809. 
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TRESPASSERS,  INJURIES  TO  — con. 
Injuries  to  children  trespassing  on  track 

or  ground,  II,  748-752. 
Instructions  in  actions  for,  VIII,  57,  70. 
Statement  of  cause  of  action  in  actions 
for,  VI,  997. 
TRESPASSING   ANIMALS. 
Liability  of  company  for  killing  or  injur- 
ing, I,  103-131,  175-183. 

TRESTLES. 

Contributory   negligence   in   crossing,   in 
front  of  moving  train,  V,  197. 

Cost  of  filling  in  flats  crossed  by,  as  ele- 
ment of  land  damages,  IV,  687. 

Defects  in,  V,  668. 

Duty  of  carrier  as  to  construction  and  re- 
pair of,  II,  ,^72. 

Duty  to  employes  as  to  safety  of,  V,  53. 

Injuries  to  animals  on,  I,  135. 

Liability  for  flooding  lands  by,  V.  976. 

Liability  of  lessee  road  for  defects  in,  VI, 
227. 

Person-*    on,    when    deemed    trespassers, 
VII,  1119. 

Walking    on,    when    contributory    negli- 
gence, VII,  1 154. 

When  subject  to  mechanics'  lien,  VI,  286. 
TRIAL. 

General  treatment,  VIII,  i. 
Mode  of  trial;  court  or  jury,  VIII,  I. 
Place  of  trial,  VIII.  3. 
Continuance:  postponement.  VIII,  9. 
Jury,  and  how  impaneled.  VIII,  11. 
Conduct  of  trial.  VII.  14. 
Instructions  to  jurv.  VIII.  42. 
Verdict;  findings.' YIU.  8g. 

Admissibility  of  testimony  of  witness  in 
former.  III.  858,  859;  V.  522. 

By  jury  in  injunction  suits.  IV,  342,  346. 

By  jury  of  assessment  of  land  damages, 
IV,  604-663. 

By  jury  to  assess  land  damages,  conduct 
of,  IV.  615-629. 

Computing  damages  to  time  of,  IV,  329. 

De  novo  in  appellate  court,  VI,  124. 

Errors  on,  when  ground  for  new,  VI,  836- 
841. 

Estimating  land   damages   from   time   of, 
IV,  584. 

Granting  amendments  at,  VI,   1051. 

New,  VI.  836-877. 

Of  issues   in   condemnation   proceedings, 

IV.  536. 

Of  mandamus,  VI,  388. 

Of  stock-killing  cases,   I.  319-345. 

Review  of  objection  not  made  at,  IV,  355. 

See  also  Hearing. 
TRIAL  FEES. 

Allowance  of,  IV,  7,34. 
TRIBUNAL. 

For  assessment  of  land  damages,  selection 
of,  IV,  574- 
TRICYCLES. 

Negligence  of  employes  in  operation  of, 

V,  222. 

TROLLEY  LINES. 
See  Electric  Railways. 

TROOPS. 
See  Army. 


TROUBLE  AND  EXPENSE. 
As  element  of  damages,  I,  345. 

TROVER;  CONVERSION. 
General  treatment,  VIII.  107. 
ll'lten  trover  will  lie,  VIII,  107. 
Procedure,  VIII,  112. 
Trover. 

When  lies  against  carrier  of  merchan- 
dise, II.  127. 
When    mair.tainable    by    holder    of   bill 

of  lading,  I,  646. 
Conversion. 

Effect    of    stipulation    limiting    liability 

where  carrier  is  guilty  of,  I,  637. 
Of  baggage  by  carrier,  I,  524. 
Of  bonds  into  stock,  I,  658,  668. 
Of  bonds  into  stock,  and  vice  versa,  VII, 

281. 
Of  goods,  liability  of  carrier  for,  II,  75, 

76,  125,  126. 
Of  property,  action  for,  VIII,  107-116. 
Of  stock  by  pledgee,  remedy  for,  VII, 

291. 
Of  tax  certificate  into  stock,  VII,  282. 
Of  trust  property  by  trustee,  VIII,  120. 
Reparable  damage  is  not  a,  II,  75. 
Right  of  transferee  of  bill  of  lading  to 

sue  for,  I,  646. 
What  amounts  to,  VIII,  iii,  112. 
When  limitation  begins  to  run  in  cases 

of,  VI,  311. 

TRUCKS. 

On  platform,  injuries  caused  by,  VII,  211. 
Patents  for,  VI,  Q56. 

TRUSTEE  PROCESS. 
See  Attachment,  etc. 
TRUSTEES. 

See  Trusts  and  Trustees;  Directors; 
Trustees;  Mortgage  Trustees. 
TRUSTS  AND  TRUSTEES. 
General  treatment,  VIII,  116. 
Trusts. 

Compensation  of  attorneys  out  of  trust 

fund.  I,  516. 
Enforcement  of,  V,  355. 
Exception   of,   under  statute   of  limita- 
tions, VI.  328. 
When    unpaid    subscription    is    a    trust 
fund,  as  to  corporate  debts.  VII.  312. 
Trustees. 

As    parties    to    condemnation    proceed- 
ings, IV.  499. 
Illegal   transfer   of  debentures   by.    III, 

960. 
In  deeds  of  trust,  subrogation  of,  VII, 

724. 
In  foreign  attachment,  fixing  liability  of, 

I,  506-509- 
Liability  of,  I'or  injuries  by  fire,  V,  898. 
Liability  of,  in  case  of  insolvency,  V, 

1 167. 
Of  an  express  trust,  right  of,  to  sue,  VI, 

924. 
Pledge  of  stock  by.  VII.  291. 
Substitution  of,  IV,  30. 
Taking  land  by  consent  of,  IV,  464. 
Under  deed  of  trust,  powers  and  duties 

of,  IV,  29. 
Validity  of  subscriptions  by,  VII,  742. 
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TRUSTS  AND  TRUSTEES  —  co^i/niKfrf. 
Trustees  —  continuid. 

When   limitation   begins  to  run  in  ac- 
tions by  or  against.  VI,  313. 
When  prop  r  plaintiffs  in  actions  against 

elevated  railways.  IV.  306. 
Who  are,  of  express  trusts,  VIII,  329. 
Who  may  be  made,  in  attachment  suit, 

I,  49I-494. 
See  also  Mortgaof.  Trustees. 

TUNNEL  WORKMEN. 

When   engineer   is   fellow-servant   of,   V, 

745- 
When   fellow-servants   of  each   other    V, 

When  superintendent  is  fellow-servant  of, 
V.  7^7. 
TUNNELS. 

General  treatment,  VIII,  121. 

Damages  to  abutting  owners  when  con- 
structed under  city  streets.  VII,  651. 

Duty  to  employes  as  to  safety  of.  V,  54. 

In  streets  or  highways.  VII.  572. 

Taking  superfluous  land  for,  IV,  892. 

Under   railways,   right  of  landowners   to 
dig,  VI,  401. 

When  subject  to  taxation,  VII,  867. 
TURNING  TO  RIGHT. 

Rule  as  to,  not  applicable  to  street  rail- 
ways, VII,  430. 

TURNOUTS. 

Location  of.  in  city  streets.  VII.  606. 
Right  of  street  railway  to  construct.  VII, 

,394- 
Taking  land  for,  when  for  public  use,  IV, 

See  also  Side  Tracks. 
TURNPIKES;  PLANK  ROADS. 

General  treatment,  VIII,  122. 

Condemnation  of  land  of  plank  road  com- 
panies, IV.  428. 

Liability  of  turnpike  company  for  defects 
in  crossings.  III.  476. 

Right  to   construct  track  on   street  used 
by  plankroad.  VII.  4.W 

What  is  a  turnpike,  VIII,  329. 
TURNTABLE  HANDS. 

When   fellow-servants   of   each   other,   V, 

772. 
TURNTABLES. 

At  station,  liabilitv  for  nijuries  caused  by, 

VII.  220. 
Contributory   negligence   of   child    ridmg 

on,  or  playing  witn,  II,  777- 
Duty  to  employes  as  to  safety  of,  V,  48. 
Injuries  occasioned  by  negligence  in  ope- 
rating. VII.  699. 
Injuries  to  children  at,  II,  744-748. 
Knowledge  of  absence  of,  assumption  of 

risk  after,  V,  162. 
Negligence  as  to  safety  of,  ques-tion  for 

jury.  V,  317- 
ULTRA  VIRES. 

General  treatment.  VIIT.  124. 

General  frinciflcs.  VIII.  124. 

What   acts   or  contracts   are   ultra  vtres, 
VIII.  126. 

V/hat   acts  or  contracts   are   intra   vires, 
VIII,  129. 


ULTRA  VIRES  —  continued. 

Rule  as  resfects  executed  contracts,  VI 11. 

131 
Afplication  of  doctrine  to  torts.  VIII.  132. 

Grants  of  exclusive  privileges  in   streets 
are.  VII.  578- 

Leasing  of  railway,  when  deemed  to  be, 
VI,  211. 

Meaning  of  words,  VIII,  330. 

Restraining  action  of  directors  as,  at  in- 
stance of  stockholders,  VII.  338. 

Subscriptions  in  aid  of  railways.  VI.  614. 

Subscriptions  to  stock  in  other  corpora- 
tions, when  deemed  to  be,  VII.  8ifi  817. 

UMBRELLA. 
Obstructing  view  of  track  by.  III,  620. 

UMPIRE. 

Appointment   of,   and   hearing  before,   I, 

4S7.  .    . 

Appointment    of,    m    expropriation    pro- 
ceedings. IV,  942. 

UNAUTHORIZED  USE. 
Of  street,  injunction  to  restrain.  VII.  641. 
Of  streets,  liability  for.  VII.  615-618. 

UN.AVOIDABLE  ACCIDENT. 
As  a  defense,  VI.  818. 
As  a  defense  to  action  for  injury  in  street 

or  highway.  VII,  697. 
Burden  of  proof  to  show,  I.  3i6. 
Damages   not   recoverable   for,    III,   672; 

IV,  40. 
Evidence  of,  I,  310. 
Evidence  to  show.  I.  299. 
Exception  as  to,  in  bill  of  lading.  I,  643. 
Generally.  VI.  781.  790. 

To  children  in  street.  II.  760. 

To  trespassers,  VII.  ii43- 

When  excuses  carrier  of  passengers,   11. 
366. 

Whether  accident  was  unavoidable  a  ques- 
tion of  fact,  I.  329. 

See  also  Act  of  God;  Inevitable  Acci- 
dent. 
UNCERTAINTY. 

In  contract,  effect  of.  Ill,  209. 

In  description  of  premises  conveyed  for 
right  of  way,  IV.  467. 

In  description  of  premises  in  deed,  effect 
of,  IV,  10. 

In  subscriptions  as  defense  to  action  on 
subscription,  V'll,  793- 

In  verdict,  effect  of,  VI,  849. 

UNCOUPLING.  ,     .• 

Contributory  negligence  of  employes  in, 

V,  222-233. 

See  also  CorruNO. 

UNDERBILLING. 

Effect  of.  VI.  29. 
UNDERGROUND  RAILWAYS. 

General  treatment,  VIII.  I33- 
UNDERTAKING. 

On  appeal  in  condemnation  proceedings, 
IV,  80s. 
UNDISCLOSED  PRINCIPAL. 

Rights  and  liabilities  of,  I,  54. 
UNDUE  PREFERENCE. 

In  charges,  or  delivery,  IV,  93. 
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UNDUE  PREFERENCE  —  continued. 

Jurisdiction  of  commissioners  to  investi- 
gate, VI,  1 140. 

Under  English  statutes,  II,  651-654. 

Under  Interstate  Commerce  Act,  VI,  31- 
33- 

UNENCLOSED  L.'^.NDS. 
Animals  on.  I,  182. 
Duty  of  company  to  fence,  V,  819. 

UNFORESEEN  DANGERS. 

Duty  to  warn  employe  against,  V,  37. 

UNILATERAL  CONTRACTS. 
How  construed,  III,  20,3. 

UNINTENTIONAL  INJURY. 
Damages  for,  III,  680. 

UNION  DEPOT  COMPANIES. 

General  treatment.  VIII,  135. 

Requirement  as  to  lighting  and  warming 
depots,  VII.  223. 

Taxation  of.  VII,  861. 
UNION  PACIFIC  R.  CO. 

General  treatment.  VIII,  137. 

Federal  grants  to.  VI,  173-175. 

Transfer  of  franchise  of,  to  Central  Pacific 
R.  Co.,  II,  605. 
UNITED  STATES. 

Admission  of  states  into,  VII,  184. 

Claims  against.  Ill,  7-<). 

Government  railroads  in,  V,  1049,  1050. 
•     Obligations    of    land-grant    railroads    to, 
VI,  129. 

Power  of.  to  condemn  lands  within  state, 

^  IV.  405. 

Powers  and  duties  of  railway  commission- 
ers in,  VI.  1137. 

Relation  between,  and  Central  Pacific  R. 
Co..  II.  603. 

Taxation  of  road  chartered  by,  VII,  859. 

See  also  Government. 

UNITED  STATES  SUPREME  COURT. 
Jurisdiction  and  powers  of,  generally,  V, 
638-644. 

UNIVERSITIES. 

Condemnation  of  property  of,  IV.  428. 
UNLAWFUL. 

Act.  right  to  recover  for  injury  while  do- 
ing, VII.  53r. 

Transportation  of  slaves,  II.  587-589. 

When  equivalent  to  wrongful,  VIII,  330. 

UNLIQUIDATED  DEMANDS. 
Payment  of,  by  receiver.  VI.  1199. 
Right  to  interest  on,  V,  1175. 
Set-off  of.  VII.   115. 

When  may  be  reached  in  attachment,  I, 
498. 

UNLOADING. 

See  Loading  and  Unloading. 
UNSECURED  DERTS. 

Payment  of.  by  receiver.  VI.  1199. 

Provisions   for  payment  of.   in  judgment 
of  foreclosure,  VI.  487. 
UPON, 

Meaning  of  word  as  used  in  subscription 
contract.  VIII,  ,330. 
USAGE. 

See  Custom;  Usage. 


USE. 
Change    of,    when    constitutes    additional 

servitude,  IV,  447,  448. 
Evidence  of  value  of  land  for  particular, 

IV.  642-646. 
Meaning  of  "  uses  and  purposes  "  as  used 

in  a  statute,  VIII,  ,330. 
Special  value  for  particular,  as  measure  of 

damages,  IV,  669. 
To  which  property  is  adaptable,  consider- 
ation   of,    in    estimating    damages,    IV, 

585.  937- 
USE  AND  OCCUPATION. 
Assumpsit  for,  I.  488. 
Opinion  of  witness  as  to  value  of,  VIII. 

247. 
USURY. 
General  treatment.  VIII.  144. 
Effect  of.  on  validity  of  bonds.  I.  661. 
In  judgment  against  company  as  defense 

to  stockholders  sued  by  creditors,  VII. 

3?7- 
UTAH. 

Operation   of   statute   of.   giving   right   of 

action  for  causing  death.  III,  754. 
Statute  of.  regulating  liability  for  injuries 

by  fire.  V,  856. 
UTILITY. 

Of  invention  sought  to  be  patented,  VI, 

947- 
UTMOST  CARE. 
Duty  of  carrier  of  passengers  to  exercise, 

II.  356. 
Duty  of  company  to  exercise.  V.  860;  VI. 

779. 
VACANCIES. 

.Among  directors,  filling.  IV.  55. 

In   boards  of  commissioners,   filling,    IV, 

598. 
In  office  of  mortgage  trustee,  VI,  461. 

VACATING. 
Appointment  of  arbitrators,  I,  458. 
Appointment   of  receiver,   VI,    1222. 
Assessments  for  local  improvements,  VI, 

75.S- 
Attachments.   I.  505. 
Judgments.  VI.  104. 
Land  patents.  VI,  1120. 
Streets  and  highways.  VII.  554-556. 
Transfers  in  fraud  of  the  Bankrupt  Act. 

I.  5«'^3. 
VACATION. 
Jurisdiction  of  condemnation  proceedings 

during,  IV,  489. 

VALIDITY. 
In  iK<^iicral. 

Of  assignments,  I,  478. 

Of  award  of  arbitrators.  I,  460. 

Of  award  f)f  arbitrators  in  Canadian  ex- 
propriation proceedings,  IV,  944,  945. 

Of  award  of  arbitrators  in  condemna- 
tion proceedings.  IV,  591. 

Of  by-laws,  I.  726. 

Of  by-laws  as  to  fare?  in  England.  VII. 
1088. 

Of  certificates  of  indebtedness.   II,  605. 

Of  customs  and  usages.  Ill,  666. 

Of  customs  of  carrier  inconsistent  with 
charter.  II,  164. 
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VALIDITY  —  continued. 
In  meueral  — <("'""'"'"'• 

Of  dedication  of  street,  VU,  S4i. 

Of    donations    in    aid   of   railways,    VI, 

643-655. 
Of  elections,  IV.  53-  „^    ,^^ 

Of  engineers'  estimates.  111,  145- 
Of  licenses,  VI,  .261-263. 
Of  majority  verdict,  TV,  747- 
Of  ordinances,  VII.  672. 
Of    ordinances    and    resolutions    as    to 
right    of    way    through    streets.    VU, 

Of^^o'rdmances    regulating    speed.    VI T. 

of  proceedings  at  directors'   meetings, 

Of^r'ule^s  for  the  conduct  of  the  com- 
pany's business,  V.  30.         . 

Of  rules  requiring  idontification  of  pas- 
sengers, stamping  of  tickets,  etc..  Vll, 

Of°schcmes  for  reorganization,  VII    46. 
Of  surveys  of  public  lands,  VI.  iii7- 
Of  taxes  and  assessments  for  local  im- 
provements, VI,  7.=iS- 
Of  tender,  VII.  1034- 
Of  trusts,  VIII.  118. 
Of  boiuls,  deeds,  mortsases.  etc. 

Of  bonds,  proof  of,  in  foreclosure.  VI, 

486. 
Of  car  leases.  VII.  i2g. 
Of  conditions  in  "^eds,  IV.  14. 
Of  corporate  bonds,  I,  661-003. 
Of  coupons.  III.  3.34. 
Of  debentures,   III,  959- 
Of  deeds.  IV,  2,^.  24. 
Of  deeds  of  trust.  TV.  25. 
Of  mortgages,  VI,  436.  uKWino- 

Of  provisions  in  mortgage  prohibiting 

foreclosure,  VI.  47i.         ,,.^;a, 
Of  railway-aid  bonds.  VI,  674-^4. 
Of  railway  leases,  VI,  205,  206. 
Of  contracts,  Kenerallj. 

Agreements   between  connecting  com 

panics,  III,  70-,  ^     ,rT    .^r. 

Agreements  to  change  route,  VI.  36-. 
Agreements  to  convey  land,  VIII.  I4». 
Aireements  to  issue  free  P^^s    VI_  940. 
As  affected  by  law  o    place,  III,  229. 
Between  parallel  roads,  VI,  9i9- 
Between   railroad   companies   and   tele- 
graph lines,  VII.  1027.  1031- 
Commercial  paper,  I.  590,  591- 
Compromises,  HI.  55- 

Fffccts  .jf  war  upon,  VIU.  101. 

Employment  of  infants  without  consent 
of  parents,  V,  246. 

For  carrying  mails.  II,  2. 

For  railway  con.struction.  III.  'f- 

For  rebate  and  drawbacks,  IV,  Ii9-i2^- 

Generally,  III,  209-221. 

Of  car-trust  associations,  1,  735- 

Parol  appointment  of  agents,  I,  39- 

Partnership.  VI.  036. 

Pledges    VI.   1063. 

Provisions  in  contract  making  engineer 
arbitrator.  III.  152. 

Release.  VII.  7-11.        ,      ,    ,,.!    ,7 
Release  by  injured  employe,  Vll.  13. 
Release  by  injured  passenger,   Vll.  11. 
8  D.  R.  D.— 74 


VALIDITY  — foii/i"i'f<'.  .       , 

Of  font  in«t  f ,  nvneiuUy  —  ,oiifinue(i 

Submission  to  arbitrators  in  condemna- 
tion proceedings,  IV,  591. 
Sunday  contracts,  VTI,  818. 
To  locate  stations.  VII.  202-.203. 
To  procure  or  convey  right  of  way,  Vll, 

79. 
Of  contracts  of  sale. 

Execution  sales.  V,  547- 

Generally.  VII,  98. 

Guardian's  sale  and  deed,  V    1038. 

Of  lands  for  non-nayment  of  taxes,  VU,. 

996. 
Of  stock.  VII.  291. 
Receivers'  sales.  VI.  1207. 
Of  contracts  llniUhiK  liability. 

As  to  amount  recoverable  for  live  stocV.. 

As^'to"  amount  recoverable  for  loss  or  in- 
iury  to  goods.  V.  592-394- 

Conventional  limitation  of  time  to  sue, 
VI,  .102. 

For  loss  by  fire,  I,  631. 

Generally.  II,  4.^8- 

In  special  contracts,  I,  7'3}>-7^A- 

Limitations  of  time  for  notice  ot  claim 
or  bringing  suit,  IT,  185-. 

Stipulations  against  liability  for  negli- 
gence. VI.  341-348. 

Of  subscription  contracts. 

Conditions    in    subscription,    VU,   »03 

Conditions  in  subscription  as  to  portion 

of  road  to  be  built    VII.  807. 
In  aid  of  railways    VI.  6io-6^'^„    ,0, 
Issue  of  stock,  right  to  attack.  VII.  281. 
Overissued  stock,  estoppel  to  deny,  VII, 

ofii 

Provisions  for  payment  of  interest  on 

subscriptions,  VII,  745- 
Stock  certificate   VII.  279- 
Tn  iifw  Stock,   vll.  203. 
To  "tock.  generally    VTI    74^743. 
Transfers  of  stock,  VII,  285-287. 

Of  statntes.  ^r,rr.nrate 

Authorizing    mortgages     of    corporate 

property.  VT.  409. 
Double-damage  laws,  V,  795- 
Fence  laws,  V.  79.3-795. 
Generally.  VII.  243-262. 
Grant  to  Southern  Pacific  R.  Co.,   \  l. 


Of^\iabama.  as  to  state  aid.  VII    160. 
Or  ordS  directing  deposit  of  land  dam- 

ages.  IV.  549.  1     T   A«i 

Relative  to  br.nch  roads    I.  681. 
Relative  to  process,  VII.  io»2. 

^DuU-'^'J'pSenger  to  give  notice  of  pes- 
session  of,  VII,  1.37' 

VALUE. 

In  general.  \t   '-,1 

Of  circumstantial  evidence.  V.  .,.3T. 
Of  services,  evidence  r.s  to.  v.  ^^■ 
5pini^'ns  of  witnesses  on  questions  of. 

VIII.  245-252. 

Proof  of,  V,  527. 
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VAT.UE  — fo«//»i(f(/. 
Of  |ir<>|M>rl.v,  KPiioralljr. 

At  nearest  available  market,  compe- 
tency of  evidence  of,  V,  394. 

Declarations  of  owner  as  to,  V.  497. 

Depreciation  in.  as  the  measure  of  dam- 
ages,  VII,  650. 

Destroyed,  pn  of  of,  on  question  of  dam- 
ages. V.  965,  ()66. 

For  taxation,  evidence  of,  on  question 
of  damages,  V,  965. 

Of  crops  as  the  'neasure  of  damages  in 
actions  lor  tlo.ving  lands,  V,  1004, 
1005. 

Of  crop.-;,  01  ,1:  \):  •"'f  farmers  as  to, 
VIII,  278. 

Of  crops,  \vl.i.n  a  question  for  experts, 
VIII,  262. 

Of  casement.  .)p'nions  as  to,  IV,  324. 

Of    povcrnnuMital     ''Otht  =;e    'and- 

grant  roads,  VI,  i.:t.. 

Of  railway  passes,  evidence  o.',  V,  390. 

Sale  as  evidence  of,  V,  ,389. 

Sale  of  stock  at  less  than  face,  VII,  292. 

Tax  list  as  evidence  of,  V.  517, 
Of  bnf^jriige. 

Disclosure  or  concealment  of,  by  pas- 
senger, I,  53>S-36o. 

Lost,  competency  of  plaintifif  to  prove, 
T,  570. 
Of  Koo*!'*^  .sliip|)o<I. 

At  place  of  destination,  when  measure 
of  damages,  II,  287. 

At  place  of  shipment,  when  measure  of 
damages.  II.  288. 

Bill  of  lading  as  evidence  of.  I,  607. 

Concealment  by  shipper,  effect  of,  II, 
169. 

Declaration  of,  by  shipper,  conclusive- 
ness of,  II,  193. 

Fixing,  in  bill  of  lading,  I,  635-638- 

Fraud  of  shipper  in  concealing,  II,  88- 
90. 

Limiting  liability  for  goods  to  less  than, 

II.  T-5. 

Lost,  proof  of,  II,  286. 

Notice  of,  V,  572. 
Of  laiitl. 

Actual  sales  as  evidence  of.  V,  524. 

Along  the  road,  evidence  of  present  or 
future  increase  in.  IV,  662. 

As  measure  of  damages,  VII,  659. 

Before  and  after  construction,  differ- 
ence in,  as  measure  of  damages.  VII. 
661,  662. 

Before  and  after  location  of  road,  opin- 
ion of  witness  as  to,  VIII,  255. 

Before  and  after  taking,  difference  be- 
tween, when  measure  of  damages,  IV, 
576. 

Buildings  on  the  right  of  way  as  an  ele- 
ment of  land  damages,  IV,  688. 

Evidence  on  question  of,  under  Cana- 
dian Expropriation  Laws,  IV,  939. 

For  a  particular  purpose,  consideration 
of,  in  assessment  of  damages,  IV,  937. 

For  particular  uses,  evidence  of,  on  as- 
sessment of  land  damages,  IV,  642- 
646. 

For  taxation,  evidence  of.  on  assessment 
of  damages.  IV,  ,656. 


VALUE  —  continued. 
Of  land  —  lOiitiniieJ. 

Immediately  before  and  after  taking, 
evidence  of.  IV.  655,  656. 

Meaning  of  the  word  as  used  in  con- 
demnation proceedings,  VIII,  330. 

Opinions  of  farmers  as  to,  VIII,  278, 

Opinions  of  real  estate  brokers  as  to, 
IV,  321. 

Other  land  in  vicinity  of  that  taken,  evi- 
dence of.  IV.  642. 

Premises,  depreciation  of,  as  measure  of 
damages,  VI,  901. 

Property  before  and  after  building  of 
road  as  measure  ot  damages,  IV,  936. 

Property  before  and  after  location  of 
roads,  opinions  as  to,  IV,  320. 

Property   for  special   purpose,  opinions 

as    to,    IV.     T,22. 

Residue  of  land,  diminution  of,  when 
measure  of  damages,   IV,  666. 

Special,  for  particular  use,  when  meas- 
ure of  damages.   IV,  672. 

Taken  by  old  company,  liability  of  new 
company  for,  VII,  60. 

Taken,  opinion  evidence  as  to,  IV,  637- 
659. 

Taken  with  interest,  when  measure  of 
damages.  I\'.  664. 

Timber  cut  as  an  element  of  land  dam- 
ages,  W.  708. 

To  be  taken,  allegation  of,  in  petition, 

IV.  519. 

Trees,  crops,  leasehold  property,  etc.. 
evidence  of.  IV.  647. 

Whole  tract  before  and  after  taking,  dif- 
ference in,  when  measure  of  damages, 
IV,  665. 

With  or  without  the  railroad,  difference 
in,  when  measure  of  damages,  IV,  668. 
Of  life. 

Of  husband,  how  ascertained  in  action 
by  wife  for  his  death.  III.  936. 

Proof  of  deceased's  services,  on  ques- 
tion of  damages.  Ill,  880. 

Of  llvo  stork. 

Animal   killed  as  measure  of  damages, 

I.  .347- 
Animal  killed,  proof  of.  I.  284,  285. 
Notice  to  carrier  of.  I.  749. 

VARIANCE. 

Amendments  to  pleadings  to  obviate,  VI, 
1049. 

Between  allegation  and  proof.  Ill,  806. 

Between  indictment  and  proof  in  prosecu- 
tion for  causing  death.  III,  958. 

Between  pleading  and  proof,  generally, 
VI,  1036-1043:  VlII,  224. 

Between  pleading  and  proof  in  action 
against  carrier  of  passengers,  II,  531. 

Between  r^eading  and  proof  in  action  for 
damages  by  fire,  V,  901. 

Between  pleading  and  proof  in  action  for 
injury  by  negligence  of  fellow-servant, 
V,  776. 

Between  pleading  and  proof  in  action  for 
lost  baggage,  I,  57.2. 

How  to  lie  objected  to  on  trial,  I,  416, 

In  actions  against  carriers  of  merchan- 
dise. II.  278. 
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YARIAKCE  — continued. 

In   actions  against   carriers   of  cattle,    l, 

812.  ,     ^ 

In  actions  for  assault,  1.  473- 
In  actions  for  flowing  land,  V,  99^. 
In  actions  for  injuries  to  employes,  v.  ^04- 
In  actions  for  injuries  to  passengers,  Vil, 

506.  ,  .       .  .TTT 

In   actions   on    stock   subscriptions,   \  11, 

Nonsuit  in  cases  of,  VIII,  28. 
When  material,  I,  274-^70- 

VEHICLES. 

Right  of,  to  use  tramway  track,  VU,  1103. 

VENDOR  AND  PURCHASER. 

General  treatment.  VIII,  148- 

Right  of  subsequent  grantee  of  abutting 
property  to  recover  damages,  \  H.  bs^■ 

Which  may  appeal  in  condemnation  pro- 
ceedings, IV,  775- 

^^Enforcement    of    vendor's    lien    iindcr 
Canadian   expropriation   proceedings, 

EnfirSent    of    vendor-^s    lien    under 
English   Compulsory   Purchase   Acts, 

Requirements  of  the  statute  of  frauds, 

III    199-  •      1        »j 

Right  of  vendor  to  sue,  for  animals  sold, 

Rightfof  vendor  who  reserves  title  un- 
til payment,  VI,  A^9-  , 
Suit  to  "enforce  vendors  hen,  IV,  /07. 
When  vendor  entitled  to  land  damages, 

IV.  565- 

At  execution  sale,  rights  of.  V.  -.49.  .^.-'O- 

At  foreclosure,  conditions  in  raiKyay-aul 

subscriptions  not  binding  on.  Vi.  033. 

At  foreclosure,  rights  and  liabilities  of, 

VI,    501-507-  ,  .  ,         AH     -^T 

At  judicial  sale,  redemption  by,  VI,  o-i. 
At  judicial  sale    rights  of   \  I.  to7_ 
At  tax  sale,  rights  and  title  of,  MI.  99b. 
Bona  Me,  of  municipal  bonds.  VI,  e9», 

Delivery  to,  at  execution  sale   V.  548. 

Effect  of  surrender  of  road  to  on  lia- 
bility for  acts  of  receiver,  VI,  1230. 

Exemption  from  taxation,  when  passes 
to  VII,  901-90,^  .  ,         f 

From  assignee  for  creditors,  rights  ol. 

FrJm  assignee  in  bankruptcy,  rights  of, 

JaWHty   of   carrier   to,   after   stoppage 

in  transitu,  H,  I90.  , 

Liability  of,  for  killing  stock  after  sale, 

Of'cSorate  bonds,  rights  of.   I.  663- 

of^drafts    attached    to    bill    of    lading, 

rights  of.  I.  649-      ,.  ,  .,.  .         .    ,,TTT 

Of  land,  rights  and  liabilities  of,  VI 11, 

Of  land  "sought  to  be  condemned,  when 

nroner  partv.  IV.  498.  .         , 

Of  municipal-aid  bonds,  subrogation  ot, 

VII,  725- 


VENDOR  AND  PURCHASER -ff^'i. 

Purc'liaMT  — "'"''■"""''•  ,    , 

Of  property  attached,  rights  o,   1,  511- 
Oi   railroads,    rights   and   liabilities   ot, 

VII.  no,  ill.  . 
Of  receivers'  certificates,  rights  ol,   VI, 

Of  road,  entorceinent  of  lien  for  taxes 
against,  VII.  990 

Oi  road,  sale  by,  to  existing  corpora- 
tion. VH.  48.  . 

Oi  scalpers'  tickets,  rights  ol.  \II,  1090. 

Oi  stock,  rights  oi.  VII.  2987.^02. 

Oi  stock,  when  entitled  to  dividend,  IV, 

Rights  oi  purchaser  lo  sue  lor  damages 

caused  by  fire.  V.  S(/). 
When  entitled  to  land  damages,  IVoOO. 
VENTILATIXG  APPAR.\TUS. 
Patents  for,  VI,  961. 

VENUE. 

Change  of.  VIII.  6-9. 

How  laid  in  justice  s  court,  L  3o9. 

How  laid  in  pleading,- \  I.  9^0- 

How  laid  in  stock-killing  eases.  1,  -4»- 

In  suits  against  foreign  corporations,   V, 

Olfactions  for  causing  death.  HI.  ;8o.  781. 
Ot  actions  for  conversion  by  earner.   IL, 

Of  actions  for  trespass.  VH,  1108    inS- 
Of  condemnation  proceedings.   '  \  •  4^'^; 
Of  jury  trial  in  assessment  ol  land  dam- 
ages.'   IV.    6I.S.  .  .  T         ,.         ,f. 

Of  local  and  transitory  actions.  1    2.-,.  20. 
Proper  place  of  trial,  and  how  changed, 

VIII.  3-9. 
VERDICT. 

.Cgainst  some  one  of  delendants,  II,  2b.-,. 

Assignabilitv  ot.  I.  478. 

Death   of  plaintiff  after,   as   ground  of 

abatement,  I.  9-  „„ 

Directing,   generally.    \  11 1.  ^■)->>'• 
Directing,   in   actions    for   damages   by 

fire.  V,  949-        ,  ,„    ,^r>, 

Errors  cured  by,  I,  AKV.  \}.  '"^i. 
Excessive,  instances  of.  \  I.  8>|>-868 
Granting  amendments  after   \  I.  lOp-. 
In  actions  for  injuries  by  tire.  \  .967. 
In    actions    on    construction    contracts, 

Inloniialfty  in.  not  ground  for  reversal. 
Irlegularities.and  defects  in^  as  grotmd 

for  new  trial.    vI.  »4.Vf<30-  . 

Irreguhr  mode  of  arrival  at.  as  ground 

for  new  trial.  \  I.  843-        .  yr 

On  foreclosure  of  mechanics    hen,   VI, 

oftial,  generally.  VIII.  89:^4. 
Reversal  for  errors  in.  I.  390. 
Reviewing  amount  ot.  I.  4.Vv      „  ^, 
Setting  aside  as  excessive.  \I.  8S^7I. 

Setting  aside  for  '."/^'l«-'""^,^>\ ,V,Ain    V 
Sufficiency   ot   evidence   to   sustain,    v, 

Whin  court  may  direct   VT.  802 
lu  actions  for  in,j«.l.'s    o  »v^  stock. 

Against  carriers  of  cattle,  1.  815- 
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VERDICT  —  continued. 
Ill  aciioiiM  I'ui-  Injuries  to  live  stock  — 

coHtinufii. 
Defective  allegations  not  cured  by,    I, 

269. 
Direction  of,  when  proper,  I,  343. 
Form  and  sufliciency  of,  I,  330. 
Interpretation  of,  I,  330,  331. 
In  condoiniiiiliun  procveilinjucH. 

Assessing   land  damages,   requisites  of, 

as  respects  fencin-j,  IV,  696. 
Direction    of,    on    assessment    of    land 

damages,  IV,  638. 
Duty  of  court  to  render  judgment  on, 

IV.  755. 

Erroneous,   when   ground   for   reversal, 

IV,  786. 
For  land  damages,  interest  on,  IV,  725, 

728. 
Generally,  IV,  747-755- 
Objections  to,  how  taken,  IV,  791. 
To  assess  damages,  IV,  747-755- 
When   interest   should   be   included   in, 

IV.  7-^5- 
In  i>erNoiiul  iitjiiry  casc8. 

Directing,   for  contributory  negligence, 

III.  314. 

Directing,  in  actions  for  causing  death, 
III,  (/)3.  913. 

Directing,  in  actions  for  iiijuries  by  neg- 
ligence of  fellow-servants.  V,  788. 

In  actions  for  assault.  I,  473. 

In  actions  for  causing  death.  Ill,  918- 
920. 

When  excessive  in  actions  for  causing 
death,   III,  947-954- 

When  properly  directed  for  plaintiflf's 
contributory  negligence.   III,  553. 

See  also  Jl'rv. 

VERIFICATION. 

Of  petition  for  railway  aid,  VI,  568. 

Of  petition  for  removal  of  cause,  VII,  43. 

Of  petition  in  condemnation  proceedings, 

III.  402:  IV,  sn. 
Of  replication,  VI,  1016. 

VERMONT. 

Constitutionality  of  statutes  of,  as  to  mu- 
nicipal aid  for  railways,  VI,  551. 

Constitutionality  of  tax  laws  of,  \'II,  850. 

Laying  out  streets  across  railways  under 
statutes  of,  III,  438. 

Liability  of  comiiany  to  laborers  cm- 
ployed  by  contractors  in.  III.   165. 

Operation  of  statute  of,  giving  right  of 
actif)n  for  causing  death.  III.  754. 

Statute  of,  regulating  liability  for  injuries 
caused  by  fire,  V.  SsCi. 

Statutes  of,  rclativ<  tc  intersection  of  rail- 
ways, III    39' 

Statutory  regulatio  of  grade  crossings  in, 
III.  448. 

VESSELS. 

Rights  of.  in  passing  drawbridges.  I,  715, 

716. 
Statement  of  cause  of  action  in  actions  for 

injuries  to,  VI,  997. 

VESTED  RIGHTS. 

Company  has  none  until  subscription  Is 
made,  VI.  533. 


VESTED  RlGlllS  — continued. 

Statutes  interfering  with,  VII,  243. 

See  also  Co.NsnrLTioNAL  Law. 
VESTIBULE  C.\RS. 

Patents  for  connection  of,  VI,  957. 

VIADUCTS. 
See  Bkiuges  —  Viauucts. 

VIBRATION. 
As  an  element  of  damages,  VII,  664. 
As  an  element  of  land  damages,  IV,  706. 
Evidence  of  damage  by,  in  eminent  do- 
main proceedings,  IV,  648. 
Measure  of  damages  for,  IV,  919. 
Of  buildings,  consequential  damages  for, 

IV,  .3.37. 
VICE-PRESIDENT. 

Of  corporation,  as  fi.\ing  residence.  III,  4. 

Rights,  powers,  and  duties  of,  VI,  912. 
VICE-PRINCIPAL, 

Allegatitm  of  negligence  of,  V,  775. 

Assumption  of  e.xtra  risk  in  obeying  or- 
ders of,  V,  178. 

Concurring  negligence  of,  liability  for,  V, 
671. 

Declarations  of.  as  proof  of  incompetency 
of  servants,  V.  781. 

Distinction   between    felhjw-servants   and, 

V.  7^2 

Negligence  of.  in  selection  of  servants,  V, 

681. 
Notice  to,  as  notice  to  principal,  V,  675, 

676. 
Notice  to,  of  incompetency  of  servant,  V, 

705- 

Tcmpnrary,  efVect  of  notice  to,  V,  676. 

When  foreman  is.  V,  748,  749. 

When  superintendent  is.  V.  7^^,  756. 

Whether  negligence  of,  was  cause  of  in- 
jury a  question  of  fact.  V,  792 

Who  is,  whether  question  of  law  or  fact, 
V,  7')i- 

Who  deemed  to  be,  V.  725-730. 

VIEW. 
B.v  .jiir.v  or  rominlssloiior.s. 

By  jury  in  stock-killing  cases.  I,  320. 
By  sheriff's  jury  in  condemnation  pro- 

cee<lings.  VIII.  3.30. 
Knowledge    gaine<l   by,    instructions   to 

jury  as  to  use  of,  IV,  633. 
Of  hcus  in  quo  by  jurors,  VIII.  17-19. 
Of  locus  in  quo  by  jurors,  irregularities 

in.  as  ground  for  new  trial.  VI.  842. 
Of  locus  in  quo  in  criminal   cases.    III, 

358. 
Of  premises  by  commissioners  to  assess 

damages,  IV.  602. 
Of  premises  by  jury  on  assessment  of 

land  damages,  IV,  62.S-627. 
Of  premises,  irregularities  in,  as  ground 

for  setting  aside  verdict,  IV,  752. 
Ob8l  riirt  ion  of. 

Duty  to  give  signal  in  cases  of.  111,494. 
Effect  of.   on   duty  to   1  t  .k   and  listen, 

III.  602-622. 
Of  track,  effect  of  on  defense  of  con- 
tributory negligence.   III,  827. 
VIEWERS. 
.Assessment  of  land  damages  by,  IV,  588- 
591- 
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YIEWERS  —  continued. 

Of  land   damages,   qualifications  ot,   IV, 
588. 

VILLAGES.  .     ,     .  ^  .„„ 

Degree     of     care     required     in    passing 

through,  VII.  1129. 
Duty  to  fence  track  in,  I,  i44.        . 
Duty  to  give  signals  at  crossings  in,  111, 

Dmy  to  keep  lookout  in  running  through, 

VII.  1136.  .  .  ,  „ 
Injuries  to  animals  in,  I,  204-20H. 
Liability  for  excessive  speed  at  crossings 

in.  III,  5.^3.  ,,T-       _       ~ 

Location  of  stations  in,  VIl,  I97.  I9»- 
Power  of  legislature  to  authorize  aid  to 

railways  by,  VI,  5.10.  ^ 

When  the  word  may  be  used  for     town, 

VIII.  3.30. 
See  also  Towns. 

VINDICTIVE  DAMAGES.  . 

For  ejection  of  passenger  from  train,  IV. 

For  injuries  caused  by  derailment,  JV,  47- 
In  actions  for  false  imprisonment,  V.  012. 
In  actions  for  injuries  to  employes   V   337. 
In  condemnation  proceedings,  IV,  o»S. 
In  trespass  to  land,  VII.  1114-   . 
When  recoverable  against  carrier  ol  pas- 
sengers, II,  575-579. 
VINEYARD. 

Damages  for  destroying,  V,  902. 

VIOLATION.  .,     , 

Of  carrier's  rules,  as  a  defense  to  accident 

insurance  policy.  I,  17. 
Of  injunctions,  V.  1 1 59-1 'f)2. 
Of   internal    revenue   laws,   penalties   tor, 
VII,  72. 

VIOLENCE.  .        .       ^rr 

Duty  to  protect  passenger  against,    Vli. 

Fr'^om  other  passengers,  duty  to  protect 
passenger  against.  II,  43i. 

From  third  persons,  duty  to  protect  pas- 
senger against.  II,  435- 

Of  employes,   duty  to   protect  passenger 

Unnecessary!  by  conductor.  IV,  198-200. 

VIRGINIA.  .       ,       ,  ,     AfTT    ,R7 

Aid  to  railroads  by  the  state,  VII.  182^ 
Assessment  and  lew  of  taxes  in.  VII,  9»3- 
Constitutionality  of  statutes  of,  as  to  mu- 
nicipal aid  for  railways.  VI,  552; 
Constitutionality  of  tax  laws  of.  VII.  8S0. 
Deductions  for  benefits  under  condemna- 
tion laws  of.  IV,  722. 
Occupation  of  streets  by  steam  roads  un- 
der legislative  grants  of.  VII.  504- 
Operation  of  statute   of.   givinR  right  ot 

action  for  causing  death,  111.  754. 
PlaintifT's    pleadings    need    not    negative 

contributory  negligence  in.  II'-  27». 
Rule  as  to  imputed  negligence  in,  V,  lOBO. 

VISITORS.  ,  ...  ^   vT 

To  premises,  when  deemed  licensees,  VI, 

267. 
VTS  MATOR 

As 'a  defense  to  carrier  of  merchandise, 

II.  20. 


VIS  M.\JOR  — roifiiiKfrf. 
Meaning  and  application  of  words,  VIU, 

.330.  .         ,  -. 

When  excuses  carrier  of  passengers,  11, 

366. 

VOIR  DIRE. 

Examination  of  jurors  on,  VIII,  13. 

VOLUNTARY  BANKRUPTCY. 

Generally,  I.  582. 
VOLUNTARY  DELIVERY. 

Extinguishes  lien  for  charges,  II,  153. 

VOLUNTARY  EXPOSURE. 

As  defense  to  action  on  insurance  policy, 
I,  16. 
VOLUNTARY  NONSUIT. 

Eflfect  of,  VIII,  .35. 
VOLUNTARY  PAyMENTS. 
What  are.  VII,   1000. 
What  are.  and  right  to  recover  back,  VI, 
964. 
VOLUNTEERS. 

Contributory  negligence  of.   V.  203 
Fellow-servant  rule  as  applied  to,  V,  051. 
Liability  for  injuries  to,  V,  257. 
•  Risks  assumed  by,  V,  140. 
When  deemed  fellow-servants  with  otlier 
employes,  V,  725. 

voti:rs. 

Bribery  of.  VI.  601. 

Registration  of,   on   election  on  question 
of  aid  to  railway,  VI.  586. 

VOTING. 

For  directors,  IV,  5 '-52.       ,      , 
Right   to   vote   at  stockholders    meeting, 
vn,  .309-311. 

VOUCHER. 

Ticket  considered  as,  VII,  10.39. 
VULGAR  LANGUAGE 

Expulsion  of  passenger  tor,  Vll,  535- 

Use  of,  as  a  crime.  III,  386. 

WAGERS. 

Illegality  of.  III.  211. 

Advances  to  pay.  protection  of,  VI.  44.5. 
Claims  for,  when  prior  to  mortgage.  VI, 


Deduction  from,  as  contribution  to   sick 

Difference  of.  as  determining  who  are  fel- 
low-servants, V.  725. 

Employe  on  car  to  receive,  when  deemed 
passenger,  II,  328. 

Excessive  damages  for  loss  of,  V.  .143. 

Loss  of,  as  an  element  ..f  damages,  II, 
574. 

Of  employes.  V,  S-14.     ,  ■        t       \tt 

Of  employes,  liability  of  receiver  for,  VI. 

Ofcmployes.  payment  of,  by  receiver.  VI, 

Of  employes,  what  may  be  set  off  against. 

VII,  iifi.  ,  ,       r       \ri 

Priority  of  mortgage  over  claims  for.  VI, 

wli^Mi   exempt  from  attachment,   I.   Soo- 
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WAGES  —  continued. 
Wluii  may  ho  reached  in  attachment,  I, 

Wlicii  tlic  word  does  not  include  salary  to 
otlictTs,  VI II,  330. 
WAGON. 
Collision  between  trolley  car  and,  IV,  269. 
Contributory  negligence  of  driver  of,  IV, 

Duty  of  driver  of,  to  turn  oflf  track,  IV, 
271. 

WAITING  ROOM. 
At  station,  what  is.  VII,  192. 
Kjection  from,  VII,  223,  224. 

WAIVI'.R. 
Ill  KiMifnil. 

Hy  landowner  of  duty  to  fence,  T,  181. 

C)f  coiniiany's  lial)i]ity  as  condition  pre- 
cedent to  receiving  freiKlit,  VF.  338. 

Of  defective  service  of  process  by  ap- 
liearaiice  or  otherwise.  VI,  1 103. 

Of  defects  in  pleadings.   VI.    io?S-io6o. 

Of  erroneous  refusal  to  direct  verdict, 
VIII,  SS. 

Of  errors  l)y  appealing  from  justice,  VI, 

Of  forfeiture  by  public  agent,   I.  Rf). 

Of  forfeiture  by  st;itute,   IV,   133. 

Of  forfeiture  for  breach  of  con(lition  in 

deed,  IV,  ig. 
Of    forfeiture    for    failure    to    complete 

railway  within  time  limited,  VII,  394. 
Of  forfeiture  of  construction  contracts, 

III    136. 
Of  grounds  of  forfeiture  of  franchise,  II, 

71.';. 
Of  mechanics'  lien,  VI,  288. 
Of    objection    for    laving    unauthorized 

track,  VII,  .^68. 
Of  obiections  at  trial,  I,  419;  IV,  792; 

Vlli,  21. 
Of  objections  to  evidence,  I.  401. 
Of    privileged    communications,    VIII, 

229. 
Of  proof  of  loss.  V.  R4C1. 
Of  right  of  trial  l)y  jury.  VIII,  2. 
Of  right  to  appeal  in  foreclosure  suits, 

VI,  .S.7. 
Of  right  to  full  compensation  for  carry- 
ing the  mail,  II,  6. 
Of  riirht  to  move  to  vacate  foreclosure 

sale,  VI,  515. 
Of  right  to  remove  cause  by  api)lying 

too  late,  VII,  40. 
Of  statutory  requirements  to  fence,  by 

landowner,  V,  805. 
Of  strict  performance  of  contract.  Ill, 

224. 
Of  strict  perforinance  of  contracts   for 

railway  construction.  III,  132. 
As  to  employpR. 

By  employe  of  duty  of  company  as  re- 
spects safety  of  machinery.  V.  79. 
Of  rule  for  government  of  employes,  V, 

236. 
Of  rule  of  company  by  conductor,  V.  34. 
In  carriafiro  of  animnlN  or  ROfMls. 

By  consignee  of  irregular  delivery.  V, 

.■;82. 
Of  breach  of  special  contract,  II,  158. 


WMVKR  —  cflnlimicd. 
Ill  c-urfin(;<'  <>!'  aiiliiiaiN  or  k<xmIh  —  ecu. 

Of    defective    marking    by    receipt    of 
goods,  II,  K5. 

i)l  defects  in  car.  I,  740. 

Of  lien  for  charges,  II,  154. 

Of  limitation  as  to  amount  of  loss  by 
payment  of  larger  sum,  I,  ()38. 

Of  notice  of  arrival  of  goods,  I,  641. 

Of  notice  of  el;iini  for  damages,  II,  163. 

Of  notice  of  cl;iim  for  loss,  II,  iSf). 

Of  right  of  action  for  damages  caused 
by  delay,  II,  70. 

Of  right  of  action   for  wrong  delivery, 
II,   119. 

Of   statutory   refjuirements    as   to    suffi- 
ciency of  fences,    1,    150. 
In  t'Ai-riaKo  <>r  paNM-iiK't'CN. 

Of  carrier's  rules.  II.  331. 

Of  conditions  requiring  identification  of 
passenger.  V'l  1.  ii/)8. 

Of  limitation  in  ticket  by  checking  bag- 
gage, y\\.  lofxi. 

of  right  of  action  ag;iinst  carrier  of  pas- 
sengers,  11,  522. 

Of  rule  re(|uiring  production  of  ticket, 
VII.  1051. 
In  coiKlfiiiiialioii   pt'occrdinKN. 

Hv   owner   ol   prepayment   of  damages, 
'IV.  S49. 

Of  conditions  as  to  prepayment  of  land 
<lam;iges,   1 V.  5,io,  ,S(io, 

Of  gromuls  of  challenge  of  jurors,  IV, 

615. 
Of   irregularities,    effect    of   appearance 

as,  IV.  812. 
Of  irreii'ularities  in  assessment  of  dam- 
ages by  jury,  IV.  916. 
Of  irregularities  on  view  of  premises  by 

jury.   IV,  627. 
Of  notice,   IV,  510,  511. 
Of  objections  by  going  on  with  hearing, 

IV.  s.lf'- 
Of    original    trespass    by    reception    of 

award.  IV.  876. 
Of  right  of  appeal.  IV,  775. 
Of  right  to  assessment  of  damages  for 

land  taken.  iV,  940. 
Of  right  to  jury  trial,  IV.  608,  609. 
In  HiiliHcriplion  conlradH. 

By    city    of    irregularities    in    issue    of 

bonds.  VI,  687. 
Of  conditions  in  subscription,  VII,  803. 
Of  conditions  in  subscriptions  in  aid  of 

railway,  VI,  632. 
Of  conditions  in  subscription,  what  is, 

VII,  810.  816. 
Of  conditions   that   stock    must   be   all 

subscribed    before    assessment,    VII, 

750. 
Of  defenses.  VII,  794-7o6. 
Of  lien  on  stock  by  creditor,  VII,  327. 
Of  notice  of  assessment  of  stock,  VII, 

755- 
Of   performance    of   condition    in    sub- 
scription, VII,  807. 

WALKING. 

In    car.    when    contributory    negligence, 

VII.  48T. 
On  or  near  track,  when  contributory  neg- 
ligence, VII,  528,  1153. 
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VVALKING  —  continued. 
f)n  track  at  crossing.  III.  ^^2. 

WAl.l.S.  ,      ,,       ,- 

Obstructing  How  of  water  by,  V,  970- 

WANTON  INJl  UV. 

To  trespa>sir,  liability  for.  VII,  1140. 
WANTON  MISCONDUCT. 

Liability  for,  as  to  trespassers,  Vll,  1130. 

WAR.  ,,„,       „ 

C.cncrnl  ImilmcnI.  NHI.   IS«., 
Claims  for  goods  seized  during,     11,  »■ 
Claims   for   rebuilding   bridges   destroyed 

(luriiiu    1 1 1 ,  ^- 
I'.lTert  of,   on   compensation   for  carrying 

mail,  l\.  (>■  ,  ,       f      „„  of 

I  lability  of  carriers  of  merchandise  as  al- 
'fected  by.  II,  17.  ^9.  fo.^o.  SS.  <-''• 
Liability   of  .-arriers  of  passengers  as  at- 

fected  by.  11.  .V'^'.  ^7^■        .  „■     .    1 

Liability  of  express  companies  as  affected 

Validity' o'f'staiutes  in  aid  of  rebcllion.VH, 

WARO.  ,,,     „ 

See  Gr.\i<ni.\N  .\Nn  \\ard. 

WARKIIOUSKMKN,,     , 
General  lrcal:in-nt.  \  111.  h)2. 
Agreeiucnts  of  agents  to  store  goods.  I, 

Charging  liability  as  both  carrier  and.  II, 

Di'sn-imination  in  warehouse  facilities.  IV. 

Duty'  to   furnish   warehouse   facilities,   II, 

Effect  of  uutire  of  arrival  to  reduce  car- 
rier's li.-d.ility  to  that  o  .  |1.  00 
Express  company,  when  liable  as,  \  ,  3»4, 

'S' 
Insirrable  interest  of.  '^'•,^++'„  .,_ 
Liability  of  carriers  as,   "-'f^-'^a 
Liability  of  initial  carriers  as,  H,  -.U 
Power  to  act  as.  1.  S"''-  ,  ,„i;, . 

When  carrier's  liability  attaches  on  deln- 

wium'c.'.mpany  liable  as.  for  baggage.  I, 

^^Siai.ility  as.  attaches,  ".  '34:6147 
When  liability  as,  terminates,  U,  M".  i47- 
See  also  W.\i(Kiiofsu.s. 


"^^H^^^ir.  in.  sunkiency  of.  IL  109. 
Liabimy  io,   ex.:losion  of  nitro-glyccnne 

Silniciencf  of  delivery  at.  by  carrier,  II. 

Wnfen  deemed  fixtures,  V,  gf^. 
When  subject  to  taxation,  VU,  800. 
See  also  Warehousemen. 

"^Meginfnegligence  in  failure  to  give,  V, 

Duty  to  give  to  infant  employes    V,  247. 
Duty  to  give  to  unskilled  employes,  V. 

Failure'  of  vice-principal  tr   give,  liability 

of  company  for,  V,  67;v 
■Failure  to  heed,  in  getting  off  tram.  U.. 

485. 


WARNING  — oiii/i'iiKfd. 

Failure  to  heed,  wlieii  C(mtributory  negli- 
gence, V,  191;  VI.  -7.=;;  Vll,  -v,S, 

Getting  on  mowiig  liaiii  alter  being 
wariu'd  not  to.  II.  4.'i.'i- 

Non-liability  tor  negligence  .)f  fellow- 
servants  in  giving  or  failing  to  give,  \  . 

Of  eiuploves.  failure  to  heed,  when  getting 
off  cars',  II,  4.=;H- 

To  employe,  negligence  in  failing  to  give. 
V.  ,<iJ.  .     .  ,       , 

To  leave  iilatform  anil  go  mside  ot  car, 
disregard  of,  II,  ?oi. 

To  passenger,  duty  to  give,  II,  .534,  .Wi, 
40J. 

When  train  is  ap|)roaching  or  leaving  sta- 
tion, VII,  _'09-Jii. 

WARRANT. 

I'orm  and  sutlicuncy,  generally.  VI.  io«.-,. 
Ecjr  taxes,  demand  before  issuing  of.  \  H, 

In  condemnation  proceedings,  I\,  .Si 2. 
To  ^uiiiinon  jurors  to  assess  land  damages, 
IV.  Oil. 
WARRANTY.  ,      ^   ,^,,,       . 

louver's  action  f^r  breach  oi.   \  H.  'o.n. 
Covenants  of,  III.  .147-        ,  ,       ,    ,,, 

Measure   of  damages   for  breach   ol.    Ill, 

On\ales  (,f  chattels.  VII,  lOJ. 
On  •^ales  of  stock,  \'II,  -iO-2- 
WASHINGTON.  . 

Conditions  exempting  earner  from  li.ibil- 
ity  to  person  riding  on  free  pass  in,  Vi, 

Coii^iitmionality  of  tax  laws  of.  VII.  H.SO. 
Con>tructi..n  of  stockjaw.  ot,  1,  0'>. 
Deductions  for  benetus  under  coii<lemiia- 

tioii  laws  of,  IV.  7-3- 
Mtchanics"   Lien  Law  of,  \  1.  2,9. 
Op.'ration    of   statme   "L, K'",''!^'   '■'*^''' 

action  for  causing  death     III,  /•■^4. 
riaintiff's     pleadiiu/s     need     •";',  ,"^'«;^^''^ 
CMiitributorv  •   •-'igence  in     '"■•"„„* 
Taking    land    for    streets   and    laying   out 
roatls  in.  VII,  554- 
WASHINGTON  TF.RRITORY  . 

Injuries  to  animals  running  at  large  in,  1, 

WASTE 

As  ground  for  receiver,  VL   n7a 
1  i;d)ility  of  lessee  to  lessor  for,  VI,  228. 
Of  corporate  property  by  .hrectors.  action 
l,y  stockholders  to  restrain.  \  H,  33»- 

^\vhS  mfy  be  carried  as  baggage.  I,  540. 

WATCH  IIOUSK. 

Negligence  in  erecting,  HI,  490- 

^^Xs'^felll.w-smants  with  master  mechanics. 

As^'feiSw-servants   with  other  employes. 

At^inter^section  of  raihoads.  III.  48S 
riiitv  to  keen  to  prevent  fire.  v.  «73- 
K  to'lo'ok   an'^d   listen   as   affected  by 

failure  to  provide    111.  3»9- 
Duty  to  provide.  Vll.  i.^o- 
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WATCHMEN  — f<)«//»m/. 
Kmployincnt  of,  ;it  stations,  VII,  211. 
Expinsf  of  niuintaitiiiig,  as  daiuagcs,   II, 

406. 
Iiistntctions   as   to   negligence   of   or   ab- 

senci'  of,  III,  651. 
Lial>ility  for  injuries  at  crossings  as  de- 

peiuknt  upon  employment  of,  III,  401- 

4o.^■ 

Ordinances  requiring,  at  crossings,  VII, 

f>75- 
W  lun  conductor  is  not  fellow-servant  of, 
V,  740. 

WATER  RATES. 
In  Canada,  VII,  1021. 

WATERS  AND  WATERCOURSES. 

General  trentnicnt.  \'III,   idS. 

Xtivigiible  ti'rt/iT.?,  VIII,  169. 

U'alercourscs,  V'lII.   171 

Surface  waters,  VIII,  iHo. 

ll'elh  and  strings.  VIII,   183. 
Action     for    damages    for    diversion     of 

streams,   IV,  8.w 
.Action  for  damages  for  diversion  of  water, 

IV,  H.u. 

Action  fill  damages  for  obstruction  of  ac- 
cess to.  IV,  8.14. 

Backing  water,   V,  974. 

Charter  provisions  as  to  crossing  of 
streams,  II,  705. 

Compelling  restoration  of  streams,  IV, 
.378. 

Condemnation  of  land  under  water,  IV, 

4"5- 

Diversion  of  streams  as  an  element  of  land 
damages,  IV,  697. 

Diversion  of  streams,  in  condemnation 
proceedings,  IV,  452. 

Diverting  flow  of,  V,  973. 

Duty  to  afford  outlet  for,  V,  972. 

Duty  to  fence  road  along  or  over  water- 
courses, V,  818. 

Dutv  to  provide  for  natural  flow  of  water, 
111,658,659, 

Duty  to  restore  stream,  I,  694. 

Evidence  of  obstruction  of,  variance,  VI, 

1037- 

Flooding  lands,  V,  972-1005. 

Injury  to  water  power  as  an  element  of 
land  damages,  IV,  702. 

Lands  under  water,  when  subject  to  tax- 
ation, VII.  866. 

Liability  for  obstructing  flow  of  water- 
courses. V.  972-978. 

Obstructing  flow  of,  I,  703. 

On  premises,  injuries  to  trespassers  by, 
VII.   1 148. 

Overflow  of  water  as  an  element  of  dam- 
ages to  abutting  owner,  VII,  666. 

Removing  banks  of.  V,  974. 

Taking  from  stream,  V.  417. 

Turning  surface  water  into  watercourses, 

V.  984. 

What  constitutes  a  taking  of  water,   IV. 

44Q.  4.';o. 
What  is  a  damaging  or  injuring,  IV.  450. 
What  is  a  watercourse,  VIII.  171,  330. 
When  limitation  begins  to  run  in  actions 

for  obstruction  to,  VI,  312. 


WARMING  ST.\TIONS. 

Duty  of  company  as  to,  VII,  JJJ. 

WATER-TANK. 

Passenger  coming  in   collision   with,   II, 
507. 
WAYBILLS. 

Admissibility  and  effect  of,  as  evidence. 

y,  518. 

Liability  of  carrier  where  wrong  address 

is  entered  on,   II.  85. 
When  contract  of  through  shipment  may 
be  imi)tied  from.  11.  225,  226. 
WAY  STATIONS. 

Delivery  of  freight  at.  II.  iii. 
WAYS. 

Private,  VI,  1077-1081. 
WEATHER. 
State    of,    when   a    c|uestion    for   experts, 
Vni.  263. 

WEIGHING  MACHINES. 

At  stations,  VII,  199, 
WEIGHT. 
In  K<^ii<>ral. 

C){  baggage,  limit  of.  I,  541. 
Of  live  stock,  opinions  of  farmers  as  to, 
VIII,  278. 
Of  c«vUl«>ni!«. 

Circumstantial,  V,  297. 

Conflicting,  a  question  of  fact,  VIII,  46. 

Erroneous  instructions  on,  I,  391. 

Generally,  V,  325-537. 

Harmless  instructions  on,  I,  406. 

How  far  reviewable  on  appeal,  I,  429- 

4.V. 
In  actions  for  causing  death.  III,  859- 

874. 
In  actions  for  damages  caused  by  fire, 

V,  921-930. 
Of  expert  testimony,  VIII,  297,  298. 
Of  positive  and  negative  testimony,  V, 

533. 
Getting  aside  verdict  against,  IV,  753. 
Verdict  against,  when  ground  for  new 

trial,  VI,  845-849. 
When  question  for  jury.  III,  295, 
WELLS. 

Digging,  on  right  of  way,  VII,  81. 
Near  track,  injuries  to  animals  caused  by, 

I,  133- 
See  also  Waters  and  Watercourses,  30, 

31. 
WESTERN  &  ATLANTIC  R.  CO. 
General  treatment.  VIII.  185. 

WESTERN  PENNSYLVANIA  R.  CO. 
General  trcatnteut,  VIII,  185. 

WHARVES  AND  PIERS. 
General  treatment.  VIII.  186. 
Delivery  of  goods  on.  II,  96. 
Delivery  of  goods  on,  sufficiency  of,  II, 

SI- 
For  ferry  purposes.  V,  843. 
License  to  erect.  VII.  262. 
Reservation  of  right  of  access  to.  IV.  23. 
Right  to  condemn   for  railway  purposes. 

ly.  428. 
.Suft'iciency  of  delivery  at.  II,  107. 
Taking  land   for,   when  deemed   a  public 

use,  IV,  461. 
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WH.ARVES  AND  PIERS  —  fo>i/i»iMfrf, 
When  exempt  from  taxes,  VII,  9>o. 
When  subject  to  taxation,  VII,  867. 

W'llKAT. 

KiKht  of  state  to  charge  for  inspecting, 

VI.  71. 
•WHILE." 

Uefmition  of,  VIII,  .1,^0. 

Will  IT!  NG  STRAPS. 

Duty  to  employes  as  regards,  V,  Sl-SJ- 

Sec  also  Tell-tales. 
WHISTLE. 

Sec  Signals. 

WIDOW.  .  c      A  .iU 

Instructions  as  to  damages  to,  for  deatn 

of  husband.  Ill,  900.  91-2.     . 
Riuht  of  action  of,  for  causmg  death  ot 

husband.  Ill,  758.  771-,  .  ^     . 

Rifiht  of  action  of,  for  injury  to  homesteaa 

caused  by  tire,  V,  896. 

WIDTH.  ,   ^„ 

Of  branch  roads,  I,  684. 
Of  bridge,  I,  695. 
Of  land  Riant,  VI,  169,  I7i.    _ 
Of  right  of  way,  evidence  of,  V,  QIl. 
Of  street  crossing  over  railway,  III,  441. 
Of  street  crossings.  III,  427.  • 

Of  strip  conveyed  for  right  of  way,  ae- 
scription  of,  IV,  467-  ,    .         j,. 

Of   strip  taken,   !>tatutes   regulating,    IV, 

394- 
WIFE. 
See  Husband  and  Wife. 

WILD  TRAINS.  . 

Duty  to  protect  employes  from,  V,  no. 

WILFUL  ACTS.  .  .         , 

Allegation  of,  when  excuses  negativing  ot 

contributory  negligence.   111,  27H 
Exemplary  damages  in  cases  o'.  '>•  S77- 
Inflicting  injuries  on  children,  liability  of 

company  for,  II..  749-  tt    ^.j^ 

Limitation  of  liability    or.  I,  762;  ".437. 
Of    employes,    protection    of    passengers 

against,  II,  428-431-      ,  ,       ttt 

Of  servants,  exemplary  damages  for,  in, 

686-689.  .     ,.    .,„j  „ 

Of  servants,  liability  cannot  be  limited  as 

against,  I,  565-  ,.      ,       ^ 
Of  servants,  liability  for,  1,  100. 
Showing  wilful  or  malicious  killing,  111, 

871 
Wanton  and  malicious  assaults,  I,  467- 

WILFUL  INJURY 

To  trespasser,  liability  for,  VII,  1149- 

What  is,  VIII,  331- - 
WILFUL  MISCONDUCT. 

Evidence  to  show,  II,  S35.  54'. 

Liability  to  trespassers  for.  v  11.  1130. 

Of  carriers,  passenger's  contributory  neg- 
ligence will  not  excuse,  IL  442. 

Of    defendant,    when    excuses    plaintiffs 
negligence.  Ill,  273. 
WILFUL  NEGLIGENCE. 

Averment  of,  III.  803. 

Riirdcn  of  proof  as  to.  I,  313-    .  ,  ,. 

Cdr^pany  ^liable  for.  "otwithstanding 
plaintiff's  contributory  negligence.  HI, 
817. 


WILFUL  NEGLIGENCE  — fn»i<i"W<'(/. 
Competency  of  evidence  as  to,  V,  417- 
Definition  o(,  VI,  77(>- 
Exemplary  dainagis  for,  III,  685,  945. 
Exemiilary  damages  for.  III,  945' 
In  injuring  animals,  I,  loj. 
Limitation  of  liability  (or,  VI,  ,144. 
LiniitatiDU  of  liability  to  cases  of.  I,  7^- 
Of  company,  sull'iciency  u(  evidence  of,  V, 

294.  •■; 

Of  company,  when  question  for  jury,  V, 

Of  employe  bars  action  for  damages,  V, 

202. 

Of  fellow-servant,  liability  for,  V,  665- 
Of  vice-principal,  liability  of  company  for, 

V.  (^75- 
Punitive  damages  not  recoverable  except 

in  cases  of.  III,  945-  . 

R.     .very  by  trespassers  for,  Vll,  uoo. 
Wiiat  is,  VHI,  331- 
When  question  of  fact,  I,  327- 

WILFUL  TORTS.  .     .     ,  ,       ,   f. 

Of  agents,  liability  of  principal  for,  1,  00- 

69. 

WILLS. 
Gcncnil  treatment,  VIII,  190. 

WIND.  .  ..   „„ 

When  an  intervening  cause.  V,  002, 

WINDING  UP.         ,^,  .. 

See  Dissolution;  Winding  Up. 

WINDOW. 

See  Car  Window. 
WINONA  &  ST.  PETER  R.  CO. 

General  treatment.  VIII,  190. 

WIRE  FENCES.  .      ,     -       , 

Barbed,  injuries  to  animals,  1,  130- 
Sufficiency  of,  V,  823. 

^^RiS?  to  stretch,  in  street,  IV,  261-264. 

WISCONSIN.  ,        ,     ^„ 

Constitutionality  of  statutes  of,  as  to  mu- 
nicipal aid  for  railways,  VI    552- 

Constitutionality  of  statues  of  relative  to 
condemnation  of  land    IV,  .391- 

Constitutionality  of  tax  laws  of,  VIL  S3O. 

Deductions  for  benefits  under  condemna- 
tion laws  of.  IV.  723-  .  •  1  ;„    TV 

Examination  of  parties  before  trial  in,  IV, 

81 

Federal  grants  to,  VI.  I57.  'Sp- 

Grants  by.  to  "i  roads   VLi87. 

Jurisdiction  of  Circuit  Court  of,  VI,  n». 

liability  of  company  to  laborers  employed 
by  contractors  in.  Ill,  lob. 

T  irense  taxes  in.  VII,  1023. 

Local  assessment  upon  steam  railways  in, 
for  repairs,  paving,  etc..  VII,  691 

Occupation  of  streets  by  steam  roads  un- 
der legislative  grants  of., VII,  .S^^ 

Penalties  for  overcharges  in,  U,  t).^»- 

rStiff's  pleadings  nee.l  not  nc;^ative 
contributory  negligence  in,  HL  27«. 

Review  .jf  town-bonding  proceedings  by 
mandamus  in.  V,L  752- 

Statutes  of,  regulating  liability  to  servant 
for  injuries  caused  by  negligence  of  fel- 
low-servants, V,  719- 
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WISCONSIN  —  continued. 
Taxation  in  aid  of  railways  in,  VI,  743. 
Taxation  of  land  grants  in,  VII,  883. 

WITHDRAWAL. 
From  stockholders'  meeting,  VII,  308. 
Of  appeal  in  condemnation  proceedings, 

IV,  810. 
Of  consent  by  city  to  use  ot  streets,  VII, 

S8o,  581. 
Of  counts,  VI,  looi. 
Of  flagmen  from   crossing,   liability  for, 

III,  489. 
Of  names  of  taxpayers  from  petition  in 

aid  of  railway,  VI,  568. 

WITNESSES. 
General  treatment,  VIII,  191. 

Attendance  and  compensation,  VIII,  192. 

Coml>etency,  VIII,  194. 

Credibility,  VIII.  201. 

Examination,  VIII,  210. 

Opinions;  expert  testimony,  VIII.  230. 
Absence  of,   as   ground   for   continuance, 

VIII.  9- 
A(l-.ni.-sihilitv  in  evidence  of  experiments 

by,  I,  -'84! 
Admissibility  of  testimony  of,  at  former 

trials,  III,  858,  859. 
As  to  value  of  land  coiidemned,  examina- 
tion of,  IV,  658. 
At  former  trial,  admissibility  of  testimony 

of,  V,  522. 
.Attempts  to  bribe,  as  evidence,  V,  500. 
Change  of  venue  for  convenience  of,  VIII, 

Comments  upon,  in  instructions,  VIII,  65. 

Cjinniissioncrs  to  assess  damages,  how 
far  bound  by  testimony  of,  IV.  602. 

Competency  of  negligent  fellow-servants 
as.  V,  779. 

Competency  of,  to  testify  as  to  value  of 
animal  killed,  I,  285. 

Credibility  of,  a  question  of  fact,  I,  330. 

Credibility  of  conllicting  evidence  a  ques- 
tion of  fact,  VIII,  46. 

Credibility  of  employes  as,  VIII,  202,  203. 

Credibility  of,  how  far  reviewable  on  ap- 
peal, I,  431. 

Credii)ility  of.  generally,  VIII,  201-209. 

Credibility  of.  question  for  the  jury,  I, 
330;  VIII,  202. 

Cro'libiiity  of,  review  of,  on  appeal,  I,  431. 

Cross-examination  of  experts,  VIII,  277. 

Cross-examination  of,  generally,  VIll, 
217-224. 

Discretion  of  court  to  limit  number  of,  I, 
382. 

Evidence  to  impeach  not  ground  for  new 
trial,  VI,  874. 

Examination  of,  by  arbitrators  in  con- 
demnation proceedings,  IV,  591. 

Exi'.mination  of,  by  commissioners  to  as- 
sess land  damages.  IV,  601. 

Fees  of,  IV,  734. 

Knowledge  of.  to  qualify  them  to  give 
opinion,  IV,  324. 

Not  bound  to  criminate  themselves,  VI, 

Opinions  of,  in  elevated  railway  cases,  IV, 
318-325. 


WITNESSES  —  continued. 
Positive   and   negative   testimony   of,   V, 

533-537-  ,  ,  ., 

Presumption  arising  from  failure  to  call, 
I,  301. 

Presumption  from  failure  to  produce  em- 
ployes as,  V,  442. 

Re-examination  explanatory  of  cross-ex- 
amination, VIII,  224. 

WOOD. 

Piled  near  track,  passenger  coming  in  col- 
lision with,  II,  507. 

Piling  on  or  near  right  of  way,  causing 
fires,  V,  872,  892. 

Purchase  of,  when  cut  01  public  lands,  VI, 
1 1 16. 

Using,  instead  of  coal,  V,  868. 

See  also  Combu.'tible  Matter. 

WORDS  AND  PHRASES. 

General  treatment,  VIII,  298. 

"  All  risks,"  VI,  1075. 

"  Arising  under  a  law  of  the  United 
States."  VII.  23. 

"  As  much  as  shipper  may  desire,"  II,  158. 

"  At  company's  convenience,"  I,  642. 

"  Baggage,"  I,  533. 

"  Bill,  order,  note,"  II,  19S. 

"  Break  ground,"  III,  204. 

"  Breaking,"  I,  643. 

"Carried,"  VII,  4.55- 

"  Competitive  stations,"  III,  204. 

Construction  of,  in  stock  laws,  I,  95. 

Construction  of  particular,  in  statutes.VII, 
270. 

"  Counted"  — '•insp'^rtpd."  III.  205. 

"  Damaged,"  in  aiiinent  domain  stacutcs, 
IV,  452. 

"  Fo-ind,"  VI.  1088. 

"  Good  cause  "  for  setting  aside  report  of 
commissioners,  IV,  740. 

"  Good  for  this  trip  only,"  VII,  1071. 

"  Heirs."   Ill,  205. 

"  In  and  about  the  rails,"  VII,  398. 

"  In  apparent  good  order.  "  I,  607. 

"  In  future  extension,"  III,  204. 

"  In  good  order  and  well  conditioned,"  I, 
608. 

"  Inhabitants."  Ill,  4 

"  Injuring."  VII,  587. 

"  Injuriously  afjfected."  under  English 
Compulsory  Purchase  Laws,  IV,  884. 

"  Injuriously  affecting,"  VII,  587. 

Ill  tax  laws,  construction  of,  VII,  853. 

Interpretation  of,  in  constructing  bridges, 
I,  689. 

Interpretation  of,  in  pleadings,  I,  247. 

Interpretation  of  particular,  III,  124. 

Interpretation  of  particular,  in  condem- 
nation statutes,  IV,  397. 

Interpretation  of  particular,  in  deeds,  IV, 
9- 

"  Just  and  reasonable."  in  limitation  of  lia- 
bility. I,  778. 

"  Just  compensation,"  .IV,  541. 

"  Legal  negligence."   II,  349. 

"  Local  and  through  traffic,"  VI,  255. 

"  Negotiation,"  III.  959. 

"  New  lines,"  Til,  205. 

"  Not  to  exceed  200  tons,"  III,  205. 

'■  Operating  expenses,"  Vl,  132. 
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WORDS  AND  PHRASES  —  continued. 
"  Other  portions  of  the  drawbridge,"  III, 

206. 
"  Owners,  occupants,"  in  eminent  domain 

law.  IV,  506. 
"  Privilege  of  reshipping,"  I,  643. 
"  Railroad  connection."  Ill,  65. 
"  Regular  depot  or  station."  VII,  193. 
"  Revenue  bond  scrip."  VII,  180. 
"  Rights,    powers,    and    privileges,"    VII, 

896. 
"  Shall  be  disposed  of."  III.  206. 
"  Solid  rock,"  III.  206. 
"To  be  forwarded,"  III,  206. 
"  To  be  left  until  called  for,"  II,  144. 
"  To  intersect,  join,  and  unite."  VI,  216. 
"  Total  inability  to  labor,"  VII.  16. 
"  To  the  satisfaction  of  board  of  trade," 

I.  697. 
"  Unjust  or  unreasonable,"  in  limitation 

of  liability.  I,  779. 
"  Until  sold  and  conveyed."  VII,  865. 
"  Usual  stopping  places."  VII,  194. 
"  Workman,"  liens  of,  VI,  295,  296. 

WORK. 

Agreement  to  make  subscription  payable 
in,  VII,  767. 

WORKING  AGREEMENTS. 

Power  to  make,  and  their  effect  under 
English  statutes.  VI,  3-,9-2s6. 

WORKSHOPS. 

Taking  land  for,  when  for  a  public  use, 

IV,  460. 

WOUNDS. 

Exhibition  of.  to  jury,  V,  404;  VIII,  ij- 

WRECK  MASTER. 

When   master  mechanic  is  fellow-servant 

of,  V.  763.  ,       ,  . 

When   vice-principal   of  men  under  him, 

V.  772. 

WRECKS  AND  WRECKING. 

Risks  assumed   from  dangers  incident  to 

clearing  away  wrecks.  V.  181. 
Transfer   of  passengers   beyond   place  of 

wreck,  II,  354-  ,  .,11 

Wrecking  crew,  when  foreman  is  fellow- 
servant  of.  V.  752. 

Wrecking  train,  collision  with.  V,  659. 

Wrecking  trains,  prosecution  for.  III.  385. 

Wrecks  caused  by  embankments  giving 
way  to  a  Hood,  IV.  379- 

See  also  Train  Wufxkixg. 

WRIT. 

Of  error,  judgment  in  attachment,  I.  SH- 
Of  prohibition,  VI,  1104,  1105. 
See  also  ATT.xruMENT;  Execution;  Man- 
n.\Mrs;  Proiiihition. 
WRITTEN  INSTRUMENTS. 

Admissibility  and  effect  of,  as  evidence, 
V,  518. 


WRITTEN  INSTRUMENTS  —  conlinued. 
Construction  of,  a  question  of  law,  VIII, 

43; 

Copies  of,  as  secondary  evidence,  V,  456. 

Necessity  of,  to  validity  of  contract.  III, 
197. 

Necessity  of,  to  validity  of  subscription, 
VII.  727. 

Parol  evidence  to  vary,  V,  474-481. 

Requirement  that  instructions  be  in  writ- 
ing, VIII,  61. 

WRONG  CLASSIFICATION. 

Schedule  as  to,  VI,  47. 
WRONGFUL  ACT. 

Death  by.  III,  742-958. 
WRONGS. 

See  False  Imprisonment;  Torts. 

WYOMING. 

Assessment  and  levy  of  railroad  taxes  in, 
VII,  983. 
YARD  AND  CAR  CLERK. 

When   engineer   is   fellow-servant   of,   V, 
746. 
YARD  ENGINEER. 

When  fellow-servant  of  brakeman,  V,  773. 
YARD  MASTER. 

As  fellow-servant  of  car  inspector,  V,  732. 

As  fellow-servant  with  other  employes,  V, 

Authority   of,    to   employ   physician,   VI, 
393- 
YARDMAN. 

When   fellow-servant  of  other  employes, 

V,  772. 

When  foreman  is  fellow-servant  of,  V,  752. 
YARD  SWITCHMAN. 
As  fellow-servant  of  engineer,  V.  746- 
When  car  inspector  is  fellow-servant  of, 

V,  732. 

YARDS. 
Duty  of  carriers  to  provide.  I.  759. 
Duty  to  look  out  for  trespassers  in,  VII, 

1 135.  , 

Effect  of  notice  of  defects  in,  V,  156. 
Injuries  to  animals  in,  I.  204. 
Injuries  to  children  while  trespassing  in, 

il.  751- 

Injuries  to  employes  in.  liability  of  com- 
panies jointly  using.  V.  259. 

Negligence  in  allowing  cars  to  move  un- 
attended in,  question  for  jury.  V.  321. 

Of  railway,  laying  out  streets  and  high- 
ways across.  III.  439. 

Of  station,  going  beyond  to  board  train, 
VII.  229.  ^       , 

Right  of  one  company  to  cross  yards  of 
another.  III,  397- 

Who  deemed  trespassers  in,  VII,  1120. 

YEAR.  ,         _,      .  , . 

Contracts  not  to  be  performed  within  — 
statute  of  frauds,  III,  I99- 


